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The  copy  filmed  here  has  been  reproduced  thanks 
to  the  generosity  of: 

National  Library  of  Canada 


The  images  appearing  here  are  the  best  quality 
possible  considering  the  condition  and  legibility 
of  the  original  copy  and  in  keeping  with  the 
filming  contract  specifications. 


L'exemplaire  filmd  fut  reproduit  grSce  d  la 
g6n6rosit6  de: 

Bibliothdque  nationale  du  Canada 


Les  images  suivantes  ont  6t6  reproduites  avec  le 
plus  grand  soin,  compte  tenu  de  la  condition  et 
de  la  nettetd  de  l'exemplaire  filmd,  et  en 
conformity  avec  les  conditions  du  contrat  de 
filmage. 


Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  and  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate.  All 
other  original  copies  are  filmed  beginning  on  the 
first  page  with  a  printed  or  illustrated  impres- 
sion, and  ending  on  the  last  page  with  a  printed 
or  illustrated  impression. 


Les  exemplaires  originaux  dont  la  couverture  en 
papier  est  imprimde  sont  film^s  en  commenpant 
par  le  premier  plat  et  en  terminant  soit  par  la 
dernidre  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration,  soit  par  le  second 
plat,  selon  le  cas.  Tous  les  autres  exemplaires 
originaux  sont  filmds  en  commengant  par  la 
premidre  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration  et  en  terminant  par 
la  dernidre  page  qui  comporte  une  telle 
empreinte. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  the  symbol  -^(meaning  "CON- 
TINUED "),  or  the  symbol  V  (meaning  "END  "), 
whichever  applies. 


Un  des  symboies  suivants  apparaitra  sur  la 
dernidre  image  de  cheque  microfiche,  selon  le 
cas:  le  symbole  —^  signifie  "A  SUIVRE",  le 
symbole  V  signifie  "FIN". 


Maps,  plates,  charts,  etc.,  may  be  filmed  at 
different  reduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  frames  as 
required.  The  following  diagrams  illustrate  the 
method: 


Les  cartes,  planches,  tableaux,  etc.,  peuvent  gtre 
filmds  d  des  taux  de  reduction  diffdrents. 
Lorsque  le  document  est  trop  grand  pour  dtre 
reproduit  en  un  seul  c)ich6,  il  est  filmd  d  partir 
de  Tangle  supdrieur  gauche,  de  gauche  d  droite, 
et  de  haut  en  bas,  en  prenant  le  nombre 
d'images  n6cessaire.  Les  diagrammes  suivants 
illustrent  la  mdthode. 
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EDITOR'S  REMARKS. 


'I'lii>  work.  Ict'l  ill  luaiiiisci'ipt  liy  llu)  lalc  .lu<l,:;c  Uiimsny.  is  a 
Digest  ()!•  Aljtiialpotit'al  Synopsis  of  all  the  judgmonts  in  Appeal  I'rom 
tlio  tinu-  llic  late  .liulgo  was  ap|)ointe(l  to  the  bench — that  is  fi'oni  the 
year  I^TIJ  to  tiie  end  of  ISS(i — illustrated  throughout  by  the  leai'ned 
judge's  own  notes  and  opinioiis  On  the  first  sheet  ol'tho  nianuseiipt 
are  the  worils : 

"  ( 'uiinnriii'r  If  '  Arril  IS.St,  hindi  <lf  lit  si'iikiIiic  siu'ntc," 

so   that    we  may  a.ssuine    that  the  woi-k  occupied  all  the    leisure 
lime  of  the  learned  Judge  during  a  period  of  nearly  three  years. 

As  Ihr  as  possible  it  is  published  in  the  condition  in  which  it  wan 
left.  Although  the  Judge  evidently  considered  it  finished,  there 
were  naturally  a  number  of  points  here  and  there  overlooked,  and 
which  had  to  be  suj)plied  as  well  as  pos.-ible  from  .sources  of  inform- 
ali(»n  ditlerent  from  those  used  by  the  author.  Other  things  which 
will  iirobably  be  considered  as  peculiarities,  such  as  the  names  of 
the  judges  in  each  case,  and  of  those  dis.senting,  with  occusioiuilly 
the  opinions  of  those  who  dis.-ented,  were  manifestly  intended  to 
remain  and  have  so  been  left. 

The  number  of  unreported  cases  is  unexpectedly  large,  compi'ising 
nearly,  if  not  quite,  one  half  of  the  total  number  of  judgments  in 
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ABANDONMENT  — Ih  th«wi'l  of  pivin^' 

ijfi  or  •Ifsctrlin;.'; ;  but  Hprciully  in  liiw, 
ftliandoiiniPiit  is  tlio  notino  f.'iv<Mi  to  iIm; 
iriHurcr  \>y  tho  assured  in  caKCH  ol' inii- 
rmo  in»nmncp,  wliero  thoro  is  u  ooii- 
F;tTH('liv(>  total  loss,  that  tlio  Iiittor  ulmn- 
fjons  to  tli<i  I'oiiTHir  all  inU'icst  in  Mhi 
tliiiif;  inxnn'ci.  ('.V..  2."i;>K,  -J  >y.\.  It.  is 
ftlso  applied  to  the  <iiscontiniiati(!<)  or 
with  Irawal  of  ,i  Kuit  in  a  jury  triah 
a.  </. }'.  .'I'.'.J ;  and  to  iho  cession  made 
l)y  a  debtor  airi'stf'd  oo  lupian.  ('.  ('  IV 
3<).5.  Any  ])erson  having  *  ioiiunon  rif^ht 
in  a  wall  may  idiandon  his  share  in  it 
and  renounce  to  its  use,  and  thus  avoid 
fontnhutiuj!  to  its  repair  t '.  (.'.  ;')!;{». 
A'lTioN — Caimas — JNstKANCK  (Muriucj — 

JlJUOMKNT. 

APDUCTION— Is  applied  to  the  nn- 
l.'iwlul  taking  auay  oi'  a  woman  or  girl 
hy  i'on^o  or  Iraud.    Special  statutes  de 
line   and     (ix    punislnuenl^    ibr    lh"se 
ll'fiie.e,-. 

"Where  any  womiin  of  any  age  lias 
finy  interest,  wh-tjier  legal  or  «vi|uit- 
iiliif,  i>i(sent  or  futuie,  absolute,  eon- 
'litimial  or  eontingcnt  in  any  n  al  or 
p'M'sniial  estate,  or  is  ii  pri^sunijttive 
liciress  OI'  eodieii'ess  or  presumptive 
T;'xt  of  kin.  or  one  of  tlie  jiresumptive 
next  oC  kin  to  any  one  having  sueh  in- 
terest, whoso(>ver  t'l  om  motives  of  luci  e, 
lakis  away  oi-  detains  sueh  wo.nan 
:it:iunsl  he)'  will  with  intent  to  marry 
or  earn  illy  know  her,  or  to  eause  her 
to  lie  niuirii^d  or  caiiially  knov\M  by  any 
otlier  person  ;  and  whosoever  iraudu- 
hntlv  allures,  takes  away  or  deiains 
su(  li  WDinan,  being  under  the  age  of 
iwentynne  years,  out  of  the  possession 
and  ;.g:iiii-t  the  will  oi'  her  father  and 
Djother,  or  of  any  other  person  having 
the  lawiiil  (lire  or  charge  of  her,  with 
intent  to  marry  or  carnally  know  her 
or  to  eaus-  licr  to  be  married  or  carn- 
ally known  by  any  other  person  is 
guilty  of  felony,  and  i-h^dl  be  liable  to 
be  impiisoned  in  the  penitentiary  for 
hoy  term  not  exceeding  fourteen  years 


nnfl  not  h  sh  tban  two  yrnro, — or  to  !>« 
imprisoned  in  any  other  gaol  or  place 
of  eonlinement  for  any  term  less  than 
two  years,  with  or  without  hard  labour; 
and  who-oever  is  convie.led  of  any 
ollenee  against  this  section  shall  be  in- 
eapalihi  ot  taking  any  t  statoor  inleiest, 
legal  or  r()Uitab|c,  in  any  real  or  per- 
sonal jn'operty  ol  sueh  woman,  or  in 
which  she  has  any  su«h  interest,  or 
which  shall  come  to  her  as  such  heirtvsrt, 
coheiress  or  next  of  kin  a.s  aforesaid  ; 
and  if  any  such  marriage  as  aforesaid 
shad  have  taken  plaiu-,  suiili  property 
shall,  upon  sueh  eonvietion,  he  si-ttlod 
in  sueh  manner  as  th(!  (^nnt  of  Chan- 
(■'!"•  in  Ontario,  lh<>  Supieme  (.'ourt  in 
Nov  I  ■  ooiia  or  New  Jhunswick,  or  the 
Superior  Court  in  (Quebec,  shall  ap- 
point, upon  any  information  at  the  suit 
r  the  \ttorne,  Jeneral  for  the  I'rov- 
incc  in  which  tlu?  jnoperty  is  situated. 
,i-2:U    'ic.  ch.  'JO,  s.  ;>'i. 

"'  A\  hosoever  by  force  takes  away  or 
detains  against  her  will  any  woman,  of 
any  age,  wiih  intent  lo  marry  or  earn- 
a  ly  know  her,  oi  io  <':hhh  jier  to  be 
married  or  carnally  known  by  any  other 
person.  Is  guilty  of  felony,  and  shall  be 
liable  to  be  imprisoiu'd  in  the  penitent- 
iary loj'any  ttwni  not  exceeding  fourteen 
years  and  no'  less  than  two  year-s, — or 
to  be  imprisoned  in  any  other  gaol  or 
place  of  eonlinement  lor  any  term  less 
than  two  years,  with  or  without  hard 
labour.  "  Id.  d.  ;'»,"> 


"  Whosoever  unlawfully  takes  or  cau- 
ses to  be  taken  any  unmarried  girl 
being  under  the  age  of  sixteen  years, 
out  of  the  |)ossession  and  against  th- 
will  of  lier  lather  or  mother  or  of  any 
other  person  having  the  lawful  care  or 
charge  of  her,  is  guilty  of  a  misdemea 
nor,  and  shall  be  liable  to  bo  imprison- 
ed in  any  gaol  or  place  of  confinement, 
other  than  a  penitentiary,  for  any  term 
less  than  two  years,  with  or  without 
bard  labour.  "  Id.  a.  dO. 
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ABSENTEE.  •  An  ah.-^entMc,  witliin  ihe 
meaniiifi  ol'  title  I'outtli,  \>k.  1,  ('.  C,  is 
one  wlio  liavini^  luul  a  domicilo  in 
Lower  <  'iinu'lii  lias  (lisapjioaicii,  without 
any  ono  havin;.^  received  ialeiligenco 
of  Ills  existence.  C.  i!.  H). 

Pnt  persons  who  never  had  a  domi- 
<'il(^  are  soinctt lines  siibjeeted  to  the 
same  liabihty  as  alis(Muee.s.  So,  d  the 
di'lemiaiit  has  left  liis  doinieile  in  i.ow- 
«!r  C'linada,  or  has  iiev<'rha(J  sucli  donii- 
ciUi,  hut  has  property  there,  upon  a  re 
turn  stating  tliat  he  eanuot  he  found  in 
the  (li>trict,  may  l)e  ordered  to  ap))ear 
within  two  months.  C.  (J.  J'.  t>S. 

Witliout  prcjuiliee  to  (he  iore^^oing 
mode  oisummons,  a  deiendant  wlio  has 
not  and  who  never  iiad  any  dojnieihin 
the  I'rovince  of  (^uehec,  but  who  re- 
sides in  the  l^omiiiion  of  (.'anaila, 
may  be  served  with  siunmons  at 
his  doiniciie,  h-ave  being  granted  by 
the  ju(lg<!  or  proper  olhcer,  on  affidavit, 
(1)  it  lie  liiis  property  in  the  I'rovince 
of  (iuebeo,  or  (2)  when  tlie  cause  of 
jiction  arose  there. 

But  rm  action  for  tlie  Hquiihition  of  a 
partnership  begun  in  tJi-rsey,  wliose 
chief  place  of  busiiiess  was  there,  can- 
not b(^  instituted  in  this  Province,  by  a 
(lersoii  liaving  no  domicile  and  who 
never  liad  any  domiciles  here,  but  wis 
don>.lciled  and  resident  in  .ItM-sey  against 
co-pattner«  who  likt  ui>e  have  not  and 
never  Imd  any  doinieile  h  re,  the  c.'iu.-rC 
<)!'  aetitiii  (the  alleii;,;  ilissolulioii  of 
partiieiship)not  having  arisen  here,  and 
the  larties  not  having  been  pi'isonally 
•-erved  li<>r<>.  idllmugli  the  saiii  partner- 
ship liad  cari'ied  on  Itusiiiess  in  this 
!^rov:nee  and  was  possesses!  of  property 
here,  d'nssct  ^:  /I'o/j/// <.^.  Judgnieut  con- 
!irniiiig  I^.liuie,  l>7t).  Sir  A.  A.  Doiion, 
r. .!..  .Monk,  li'iunsay,  Sanborn  and  'i"es- 
sier,  .).).,  Monk  and  Uamsav,  <IJ.,  dis. 
Ue]).  L'1,1.  L.  It.  <)1. 

One,  wiio  never  had  any  domicile  in 
Lower  Oinadtt,  oatmot  he  ca  led  in  by 
.idveiii-emenl,  under  art.  (IS  ('.  C.  1'.. 
becati'-e  it  is  alleired  that  he  is  the 
owner  of  a  ^"11,  d' the  bou  be  not  pro- 
duced, iuul  if  it  does  not  ajipear  by  the 
pleading  and  proof  what  the  nature  of 


the  tott  was,  nor  to  vvliom,  nor  where  it 
is  payable,  nor  without  pi  oof  that  tL« 
bun  is  hi  existence  and  that  it  was  the 
property  of  the  defendant  at  the  tim.i 
of  the  iti.-titution  of  the  action.  Poiritr 
it  /..ureaw,  juiigmeiit  reversing  Ul  Dec  , 
I1S70.  Sir  A.  A.  l>orion,  C.  J.,  Monk, 
I  hainsay,  .Satiborn  and  Tessier,  J  J.  v 
i  Jio.v — I'iieM     NoTK— jLiusiHcnoN' — Sei;- 

VlOH  liV  AOVl.'ltTI  jI'MKNT—Sl'M.MONS. 

[      ACCEPTANCE.  -Is    the  signification 

I  in    the  form  roijuired  by  iaw  of  one's 

willingness  to  be  bound  contractually 

n.     (.'OM-Ml'MTY Bu.I,     UK      ExoilANuK  — 

•  (ill 'I' LllOACV SaI.K .SljCCK.'SSlON    (M« 

I  der  Jitiiefit  of  Incentori^] — Tu.wskeh. 

The  acceptance  of  an  indication  ot 
payment  by  a  pierson,  not  authorized, 
doe-  not  make  it  a  perfect  dtdegation, 
so  as  to  prevent  thu  vendor  from  a<: 
cepting  payment  from  the  purchaser. 
Gerin-ljdj'iic  A-  Dtinaulnitrs.  <.^.  .Judg 
ment  eoutiiining,  7  i>ec.  l^^)l.  Sir  -A.  A. 
Dorion  L).  J.,  Kamsav,  Tessier,  Oro.'->, 
iJaby,  J.l.  'I  Dec.  d'A.  -41. 

ACCESSION.— The  right  of  the  owner 
to  all  his  t'loperty  produces,  and  to  all 
lliiit  is  jiiin-d  to  it  as  an  acue-sory,  i-> 
called  the  tight  of  accession.    C  C.  An. 

•lUS.     V.  .AeciJSSUI'.Y. 

ACCESSORY  —The  accessory  in  civil 
law  is  wlial  aceoinp.aiiies  the  principi  1 
thing,  what  joins  ii-elf  lo  it  or  nnitt- 
it.~.ed'  with    it.     ^ierUn   vo.   accessuirf. 
And  r,o   a^  to    property   all  that  it  pi\' 
tliioes,  or  is  joiih;  1    to  it,  to  form  pai  t- 
of  it,C.  (.'.art.  4(rt.  And  so  in  saleall  tha.. 
is   designed   for  the    perpetual  use   of 
the    princi|)al  must  be  deavt-red.  C  ' 
art.  MV>y.  Securities,  privileg(.-s  and  h. 
pothecs  are  itceessorie-i  of  a  debt.  C  ('. 
art.  I.')74.  In  criminal  law,  "  an   iicces-, 
ory  is  he  who    is  noi  the   chief  actor  m 
the  ofience,  nor  pre-c.nt  at  its  perfbrn. 
aue.e,  but  is '•ouieway  concerned  therein, 
either    before   or  after   the    fact  com 
mitted."  4  iilackstone,  35. 


The  accessory  passes  with  the  thing 
sold  ;  but  wha';  is  an  accessory,  is  .% 
niattei  of  fact  ;irid  it  h  not  sufficient  to 
show  that  a  thing  was  used  a  ong  witJj 
aiiothe,'' thing  to  e.'St-AbJ.i.sh  that  the  oo  t 
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was  the  accossory  of  the  other.  Bell  & 
(iardtner  e(  al.  '.Judfiiiient  confirmi-ig, 
[4. lime,  1S7H,  >Sir  A.  A.  Dorion,  C.  J., 
Kiiinsiiy,  Tcssior,  Cro-;*,  JJ.,  Monk,  J., 
..lis. 

Article  43")  C.  C,  <loo8  not  declare 
that  the  pro|  erty  of  niateriiil  belong  ng 
(o  iinothor  is  tiaiisfiM'red  to  the  work- 
man wh'-n  the  added  woikinanship  is 
S.I  iini)()rtant  that  it  greatly  exceeds 
the    value   of  the  material  employed. 

The  workman  has  only  the  fieulty  of 
retaining  the  tiling  on  paying  the  own<!r 
<}ie  prici^  of  the  material,  and  thus  he- 
»oming  the  owner.     Heard  ifc  MiUike.n. 

judgment  eoniirming,  .il  <-)ct.  1KS;{. 
Sir  A.  A.  Dnrion,  C.  .1.,  Monk,  Kam-ay, 
Tross,   Baby,   J.)..    Kep-   <"'   J't\ir-    News, 

iSI.  (Il 

And  so  wh<!rii  siM  tiers,  in  good  laith, 
«'ut  timhcr  included  ia  the  timber 
leserve  oi'  another,  made  it  into  logs 
,uid  <lrew  it  to  tlie  jel^e  for  trans- 
port ition,  and  th(^  logs  worn  seized  by 
the  owner  of  the  r(>serve,  and  the  value 
of  tlie  standin;.'  timber  was  iiboiit  $.'il(), 
an'l  tii<!  vaiie  of  ilu;  Iol's,  including  the 
tHist  of  transiiort  to  tlie.;>/<fe,  was  four 
times  as  great,  the  seizure  will  be 
maintained  ami  the  party  who  made 
the  log-;  will  be  ordered  to  deliver 
tliem  u[i  imles-i  he  pay  S3 10,  the  value 
of  the  standing  timber,  (arts.  4.)4') 
C  (,".)  Reiinor  ft  al.  <t  Thompsan,  t^. 
Judgment  eoniirming  as  regards  the 
seizure,  but  reforming  as  regards  the 
amount,  the  S.  C  having  made  ;ippel- 
lants  liable  for  lh(^  va  tie  of  thci  loss, 
mstead  of  the  value  of  the  stan<ling 
timber,?  l)ec.,bsS2.  Sir  A.  A.  l)orion,i '...).. 
Kamsay,  Tessier  Cross,  Haby,  J.I.  (Ji 
Kep.  ;{"l)ec.  d'  \.  75,  ')  legal  News  4'JI, 
VI  Rev.  Leg.   I")!). 


ACCOUNT.— Is  the  .statement  furnish- 
ed by  one  who  ha-^jor  has  had,  the  admi- 
nistratim  oftho  property  of  another, 
or  in  which  another  has  an  interest,  or 
on  whom  such  administration  devolved 
by  law,  and  who,  in  the  language  of  the 
civil  law,  is  called  comptable.  "  Every 
tutor  is  accountable  for  his  adinini.stra- 
tion  when  it  has  terminated."  C.  C.  art. 
3()S.  And  in  certain  ciises  before  it  has 
terminate  I,  (J.  C.  art.  309.  "  Upon  tho 
dissolution  oftho  partnershir>,each  part- 
ner or  his  legal  representative  may  de 
mand  of  his  co-partneisan  account  and 
partition  of  the  property  of  the  part 
nership;"  A:c.  C.  C.  art."  IS'KS.  p.  Cow 
SI  i;  MTV — Bk.nki'iciauv  iikiij. 

Where  an  account  has  been  rendered 
and  accejited,  tlu;  Tutor  cannot  be 
called  u|)on  to  render  aiMthor  account 
without  asking  to  have  llie  tirst  account 

I  set  asidt'.  Den;^rii.seillier.s  d:  Riendeau 
el  »'/>•.,  M.  .Judgment  reversing,  22  June 

!  IS73.  J)orion,  C.  J.,  Monk,  Hamsay,  San 

;  boin,  Tessier,  .M. 

An  action  to  account  will  bo  dismissed 
(M  demurrtM"  if  it  appear  by  the  allega 
tions  of  the  detiiaration  that  the  Defen- 
'  dant  has  ac!count<Ml.  and  that  there  has 
I  been  a  settlement,  if  tluM'e    be   no  con 
!  clu-iious   to   set    the    sc^ttlernent  aside. 
!  Chi'valier  it;  Cnvitlier   et  al,   M.     ,Judg 
i  ment  eoniirming,  21  .Fuim  IS7'.>.     Sir  Al, 
,  A.  Dorion,  <'.  .1.,    Monk,    Kamsay,   'I'es 
I  sier,  Cross,  J.I.,  Ktsp.  2  beg.  News  239. 
I      Where    an   a<lmiiustrator    has    ren 
I  dered  an  account  to  his  ward,  and  paid 
i  over  \\w  balance  appa'ently  (hie  to  her, 
i  whi('h  ii'U'oiuit  and  lialamie   have  been 
!  aiH'.epteil    by  her,  she   cannot  sue  for  a 
new  aceoimt  without  conclusions  to  set 
'  asjili!    the   i'ornuir   account.     Pierce   ds 
j  Bit  Iters.  M.  .ludgment  leversir  ;;,  17  Doc. 


(!)  .N'uTK.  Arlirlc  j.'M,  (;.<". -lys,  "  ?/-tt,S' 
till'  owmr,"  ami  art.  'H!.'*,  (I.  t  .  says,  th<! 
\viirl<iiiniislii|i  is  //tf  7(. riinsulciccliis  "  lh>'  /rr in- 
ci/iiil  |i.ilt.  '  'fill'  (  Il  I'i' jll^lii'f  t;.  iitcil  tlursi'  lis 
riiusiL;  rid/ittion  wliirli  \.\\i:  (luctriiic  must 
loncct. 

(2)  NorK.  'I'diHC.iiirt  apix^iirs  to  havi-  iiiadi' 
!ij(i  ili^liiH'tiDii  lii'twci'ii  the  cost,  of  triii-jKirl 
hikI  workiuiuisiiip.  I'o.ssibly  it  did  not  sigiiiiy 


ill  till'  ii:iiti(iular  i-asc  ;  and  at  all  eviMit-;,  the 
I'MiTiHgf:  o|  ill!  arLicilc.  fridu  a  place  wlu-re  it 
hii>.  litlli!  or  IK)  <'(iiiiiii('rri;il  valiU'  to  a  place 
.vlici't' It  iiiiist  almost,  iiiciKSiirily  be  hiouglit, 
ami  nil  wlii>  Il  its  main  viilii.'  di  pi-iuls,  Ki'tiiii  to 
si.iml  oil  till'  siiiio  fiKiting  its  tlie  woikiiiau- 
sliiii.  Ho\V(v<;r,  till;  iirliclus  tio  iioi  Kay  so, 
an. I  it  woulil  hv.  lasy  l<i  snggeLit  extUMiit;  caRcy 
wlii'K"  il  w'liiiit  lit;  ilitlicult  to  maititaiu  the 
lioclnuc  ux.t€udt:d. 


it 
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1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J.J.  Kep.  ;>  Leg. 
News,  28  &  24  J.  167. 

Le  tuteur  doiit  la  tutelle  a  ete  annii- 
We,  et  qui  a  rendu  un  comi)te  de  son 
administration  aux  nouveaux  tuteurs, 
qui  lui  ont  succede,  et  qui  ont  regu  les 
pieces  justiticatives,  et  le  reliquat  de 
compte  reconnu  par  le  rendantcompte, 
n'est  pas  tenu  «le  rendre  un  autre 
oonipte  en  justice,  et  que  les  nouveaux 
tuteurs  qui  n'ont  pas  accejjte  le  compte 
qui  leur  a  ete  rendu  avec  les  ibi-malites 
requises  par  la  loi,  n'ont  d'action  que 
pour  dehattre  et  I'aire  reformer  le 
compte  presento,  et  non  ime  action  en 
reddition  de  compte.  Methot  &  Dti- 
J'ort  et  vir.  i}.  Judgment  reversing,  8 
Oct.  lS8;i.  Sir  A.  A.  Dorion,  C.  J.,  Ham- 
say,  TessicM',  (^ross,  Haby,  .JJ.  Hep.  ,i 
Dec.  d'A.  202. 

Where  an  administrator  has  account- 
ed he  will  not  be  or<iered  to  ac(!ount 
again  because  certain  vouchers  are 
wanting.  The  obUgation  to  produce 
vouchers  is  to  produce  those  tlie  admi- 
nistrator has,  out  he  may  justify  his 
I'aynjerits  by  otlier  legal  evidence. 
Harl  «.t  Jfari  Judgment  confirming  J 7 
Dec.  IST'.t.  Sir  A.  A.  Dorion  C.  J.,  Mork, 
Ramsay,  Tessier,  Cross  J.I.  Rep .  ;{  Leg. 
News,  24,  and  24  J.  101. 

The  Secretary  'I'loasurer  of  a  building 
Society  wlia  has  left  the  service  of  the 
Society  and  lianded  over  all  his  books 
and  voucliersto  the  Society  is  entitled 
to  a  judgment  dischiirging  his  security 
and  to  riidiiite  tlio  hypothec  on  his  pro- 
perty given  ii8  security  lor  his  iaitld'id 
administration,  within  a  dehiy  fixed  by 
the  Court,  and  in  defatdt  of  giving  such 
deed  the  judgnusnt  to  stand  therefor. 
La  Soci6t6  i'lrmaueii/e  Je  ConslnicijoH 
&  Luugtiu.  Judgment  conliriuing,  22 
June  1878.  Sir  A.  A.  Dorion,C.  J.,  iMonI<, 
Ramsay,  Tessier,  ('ross,  J  J. 

Where  the  accoimt  rendered  by  a 
tutor,  or  one  acting  as  tutor,  was 
irregular  and  rendered  without  vouch- 
ors, he  may  be  com[)eiled  to  account 
anew,  by  an  action  seeking  to  set  aside 
the  former  Hccount  as  irregiiLtr  and 
fraudulent,  although  there  may  be  a 


notarial  discharge.  Miller  &.  Coleman 
et  vir.— <ludgmcnt  confirming,  June 
1875,  Dorion,  C.  J.,  Monk,  Taschereau, 
Kamtay,  Sanborn,  JJ. 

An  action  to  account  will  lie  against 
the   administrator  of  a  joint-adventure. 

But  the  administrator  will  only  be 
obliged  to  pay  the  reliquat  de  compte 
in  the  form  in  whicii  ho  obtained  it- 
Thus  he  will  not  be  condemned  to  pay 
the  face  va  le  of  stock,  unless  he  failn 
to  tender  sue.  stock  within  a  period  to 
be  fixed  by  the  Court. 

Semble,  it  will  be  presumed  stock  is 
of  the  value  it  bears  on  its  face,  unless 
there  be  evidence  to  the  contrary. 
Folet/  <t  Slvart.  M.  Judgment  modifying. 
21  Dec.  187;';.  Dorion,  C.  J.,  Monk,'Tas- 
chereau,  Ramsay.  Suuborn,  J.L   Kep.  20 

J.,  i.s;i. 

There  was  ;i  joint  adventure  for  thl^ 
purchase  of  certain  real  estate  in  the 
name  of  appellant.  'I'he  partners  were, 
on  certain  conditions,  eacii  to  have  a 
(•hare.  It  appeals  they  left  appellant 
to  bear  the  amount  of  the  acqui>^i ' 
tion,  and  healterward.ssold  the  proper 
ty  for  his  own  j)roHt.  liespondent  sued 
for  his  sliare  of  the  price  of  sale.  The 
aj)pel!aiit  tendered  an  account  of  his 
transaction.  The  action  should  have 
been  to  account,  but  the  appellant, 
having  tendered  an  account  covered 
the  irregularity,  lirewsler  <t  Y^a/nft.  Judg 
ment  confirming  22  Dec.  I^79,  SirA. 
A.  Dorion  C.  J.,  Monk,  Uaiusay,  Tessier, 
Cross,  J  J. 

The    appellant    brougJit   suit  against, 
the  l{esj)ondent,  alleging  a  purchase  hy 
them  jointly  of  certain    promissory  no 
tes  and  securities  whicli  the    Respond 
ent  collected  for  their  eouimon  profit, 
the  appellant's  share,  acknowledged  by 
the  Kespondcut,  being  $71."5.75  ;  the  ap 
pellant  added  the  common  assumpsit 
counts,   and  prayed   for  an   account  in 
the  usual  form  with  vouchers,  and  that, 
in  defatdt,  the  Respondent  should   be 
condemned   to  pay    the  f-aid   sum  of 
$713.75.     Held,  on  demurrer  that  the 
demand  for  an  account  was  not  war 
ranted  by  the  allegations  of  the  decia 
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ration,  iind  was  not  the  proper  remedy 
lor  the  cause  of  complain  therein 
«<tate(l. 

/Se»i6Ze,apartysuingMnothertoaccount 
in  apartn^rsliip  matter,  i»  not  obliged  to 
tender  an  account  or  to  <leclare  that  he 
has  none  lo  give.  Micfiaiid  &  Veziria. 
Judgment  confirming,  7  Deer.  I8S0.  Sir 
A. A.  Dorion.  (;..)..  Monk,  It^imsay, Cross, 
J.I.  Kep.  <)  Q.  L.  ■ 


!{.,  353. 


lx)rsqu'un  associe  poursuit  un  autre 
iiRsocie  en  reddition  de  compte,  il  n'est 
pas  oblige  il'aliegper  qu'il  a  lui-meme 
rendu  compte,  ou  q'i'il  n'en  a  pas  a 
rendte,  il  lui  suflit  d'.alleguer  que  le  de- 
len<leur  a  en  sa  possession  des  biens  ou 
sommes  de  denicrs  appartenanta  laso- 
ciete  qui  a  cxiste  entre  eux,  dont  il  n'a 
p<is  rendu  compte. 

A  def'aut  par  le  defendeur  de  rendre 
4ompte  dans  le  delai  tixe  par  le  juge 
ment  qui  lui  aordonne  de  rendre  comp- 
te, le  (iemandeur  pout  proceder  a  eta- 
blir  luimeme  un  compte  d'apres  I'arti- 
<>le  r),j;i  du  Code  de  Procedure  Civile, 
<iu  il  pent,  suivant  la  pratique  suivie 
Jivaiit  le  (Jode,  faire  condamner  le  de- 
fendeur A  lui  payer  soit  une  ou  plu- 
HJeurs  provisions  jusqu'a  ce  qu'il  lui  ait 
rendu  compte,  soit  une  somme  defini- 
tive pour  tenir  lieu  du  reliquat  de 
<;ompii.>,  a  la  discri^tion  de  la  Cour. 
Gauthier  A  Roy,  Q.  Judgment  refusing 
motion  for  lenve  to  appeal.  7  Dec. 
IH8(J,Sir  A.  A.  Dorion, C.J .,  Monk, Rnm- 
say,  Cross,  Baby,  .J.  .J.  Hep.  1  Dec.  d'A., 
149.  10  llcv.  leg.  443.  Bourgoin  & 
I'lante,  M.,  Judgment  reveising,  22 
March  1S76.  Dorion,  C.  J.,  Monk,  Kam- 
nay,  .Sanborn,  Tessier,  JJ.  Rep.  9  Jjeg. 
N  ews,  4f)  I . 

In  this  case  there  was  an  incidental 
<lemand,  the  Court  below  dismissed 
the  principal  demand  with  costs,  an<l 
maintained  the  incidental  demand  for 
*37..')0  with  costs  in  an  action  for  that 
amount.  This  Court  thought  both  ac- 
tions should  have  been  dismissed,  as 
nothing  was  due  to  one  or  other  party, 
*;ach  party  p.'iying  his  own  costs  in  both 
cases  in  the  Court  below,  and  costs  of 
this  apped,  and  each  half  of  the  costs 
•of  the  expertise. 


A  party  cannot,  by  motion,  obtain 
delay  to  answer  an  action  en  reforma- 
tion de  compte  until  a  book  is  produced 
by  Plaintitt",  the  existence  of  which 
Plaintiff  deny.  Les  Commissairea 
d£coles  de  Notre  Dame  de  Portnevf  A 
Foumier,  Q  Judgment  reversing,  7 
Dec.  1882.  Sir  A.  A.  Dorion,  C.J.,Monk, 
Ramsay,  Cross,  Baby,  J  J. 

A  woman  commtine  en  biens  with  her 
late  husbimd,  and  Ugataire  universelle 
enusufniit  may  bring  an  a  3tion  against 
the  partner  of  her  late  husband  for  an 
account  of  the  partnership,  without 
calling  in  the  nu-propri4tnires.  Gin- 
gras  &  Dignan,  Q.  Judgment  confirm- 
ing, .5  Dec.  1878,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J.J. 

Appellant  sued  Respondent  for  an 
account  of  a  raft  sold  for  him  by  Re- 
spondent, who  answered,  that  he  had 
no  account  to  render,  as  the  raft  be- 
longed to  one  Bannerman  to  whom  he 
had  accounted,  and  that  he  owed 
nothing.  Appellant's  pretention  is  that 
the  receipt  h»*  gave  Respondent  for  an 
advance,  was  in  these  words  :  *•  Please 
hold,  subject  to  the  order  of  Messrs. 
Ross  &  Co.,  my  raft  now  lying  at  your 
cove  and  oblige."  Signed  :  "  John 
Doran."  If  this  stood  alone,  it  would 
be  conclusive,  but  the  whole  trans- 
tion  is  proved.  It  is  established  that 
whatever  was  the  nature  of  the  trans- 
actions between  Bannerman  and  Doran, 
Ross  knew  no  one  but  Bannerman,  and 
that  the  money  was  given  to  Ross  on 
Bannermnn's  credit,  and  there  can  bo 
no  doubt  Ross  understood  the  raft  was 
Bannerman'-,  and  that  Doran  left  him 
for  two  years  under  that  impression, 
during  which  titne  Ross  settled  with 
Bannerman,  without  any  knowledge  of 
Doran's  claim  to  the  raft.  The  word  my 
raft,  in  the  ordinary  language  of  the 
people,  does  not  necessarily  imply  pro- 
perty, but  possession.  ( I )  Doran  <k  Rosa, 
Q.  Jutigment  confirming,  ."i  Oct.  1883, 
Sir  A.  A.  Dorioti,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  J.J. 


(1 )  Note. — The  Supreme  Court  revereed  tlu 
decisions  of  the  two  courts. 
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A  judgmont  to  account  within  thirty 
days  does  not  become  executory  de 
piano  by  the  lapse  of  the  thirty  days. 
Le  cur€  de  Jieavhamoin  A  Ilobillard, 
M.  Judgment  confirming,  21  June, 
1«7'9.  Sir  A.  A.  Do  ion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J.  Monk  and 
Tessier,  JJ.,  clis.  l?ep.  L'  Leg.  News, 
236. 

The  A|)i)ellants  by  deed  of  donation 
gave  to  the  JJespondent,  their  mother, 
nv6  pieces  of  property,  subject  to  the 
charge  of  jjayiiij;  liypotliecs  to  the 
amount  of  JfjOfX),  and  to  tlie  Appellants 
a  rente  viagtre  of  ,*2.HS.  'I'his  continued 
till  the  2nd  February,  18SI.  when,  liy 
another  deed  the  donation  was  an- 
nulled,]?cspondent  rendered  an  account 
of  the  administration  of  their  property, 
which  they  accepted  ".sc  rt^iervant  le 
droit  de  virijier  le  compfe  des  recefles, 
alors  d  cellar produit par  Vlniimt'et  de 
riclamer  de  ce  dernier  i)  demaude  le 
■monlaut  de  Iciilc  irrcur  on  omiasion  en 
leiirfareur.''  Tlie  AjijicIIant  brought 
.'inaction  for  d<!l)t  and  ai  reformation 
de  cowpte.  Jlcid  by  the  Siijicrior  Court, 
that  Hospondent  was  not  tlio  mandat- 
ory of  Ai)pcliants  whon  he  rendered 
the  account,  .'\nd  owed  tlicm  no  account, 
and  that  therefore  an  action  en  rif'or- 
mation  de  compte  did  not  lie  against 
him.  On  the  facts  that  tiie  Defendant 
had  given  Ai)pellants  an  hypothec  ex- 
ceeding what  was  due  tlii'iii.  J)arriau 
«i  al,  if-  J)arveau,  (I.  .liidguKMit  con- 
firming, S  May,  ISS-J.  Monk,  Kamsay, 
Tessier,  Cros-,  Baby,  ,1.1.,  h'amsay, 
Cross,  J  J.,  were  of  ojjinion  that  Ajjpel- 
lants  were  entitldl  to  have  the  ac<'ount 
between  thf'm  .and  the  Respondent  re- 
formed, as  it  was  the  basis  of  theii' 
rights. 

Jyirsqu'un  dei'endeur  i)Oursuivi  pour 
un  etat  de  comi)tc'  <le  la  gestion  d'un 
immeuble  et  lour  unesomme  roclauipe 
sur  la  vente  de  cet  immeuble,  en  vertu 
d'une  convention  s|)ocinle,  plaide  au 
premier  chef  do  Taction  qu'il  n'a  jamais 
ite  mis  en  demeure  de  rendre  comi>te, 
mais  qu'il  a  toujoiirs  ete  j)rt"t  a  le  faire, 
et  produit  son  <;on)pte  avec  le  i)Iai- 
doyer;  et  plaide  au  second  chef  <le 
Taction,  quil  ne  doit  rien  au  deman- 
deur  en   vertu   de  la  convention  allc- 


guee  ;  le  compte  accompagnant  le  plai 
•  loyer  ne  s(*ra  pas  rejete  sur  motion 
connne  ayant  e'o  ])ro(h]it  irreguliere 
ment  et  preuiuturement. 

Un  tel  compte  ne  pent  pas  ^tri^  refe 
te  sur  motion  avant  I'enqueto  pare*- 
que  le  chiipitre  des  <lpj)enses  contient 
(ies  items  qui  ne  paraissent  avoir  au 
cime  connexite  avec  la  gestion  de  1» 
proj)ri»-t(''  <lont  on  demande  compte  . 
'  Cette  cjuestion  ne  pouvant  ctro  discutce 
et  decidee  rpu^  sin*  un  debat  de  compte. 
JJorion  ({:  JJorion,  M.  -Judgment  rever- 
sing, 2<)  Nevember,  ISS4,  Sir  A.  A.  Do 
rion,  C.  J.  Uamsav,  Tessier,  Cross,  Raby. 
.1,1.  Reported  M'.  L  I{.  I.  (}.  B.  0.').  7 
Leg,  News,  .'t'.tT. 

i^es  parties  ayant  lie  (.ontestation  mu 
le  merite  du  compte  rendu,  il  n'y  a  plu.*' 
lieu  A  se  plaindre  des  defauts  do  forme 
du  <lit  compte.  Laniarclii'  cf;  L'Hen 
rcnx,  il.  Judgment  reversing,  S  Octo- 
ber, iSS").  Sir  A.  A.  Dorion,  C.  .1.,  Hani- 
sav,  Tessier,  Cross,  Babv.  .l.F.,  K'ep.  \\ 
il  b.  ]{.,  :!42. 

ACCOUNTANT.— Is  a  jn  ison  skille.4 
in  keeping  accounts.  *'  In  matter-s^ 
where  accounts  have  to  bo  rendered  oi 
adjusted,  or  which  require  calculations 
to  be  made,  and  in  matters  of  separa- 
tion of  property,  or  partition  of  com- 
nuniity  or  succession,  the  Court  m.iy 
reier  th(!  case-  to  one  or  more  persons* 
skilled  in  such  matters  ;  "  C.  C.  P.  340. 

I  V.  EXI'KKTS.  . 

ACQUIESCENCE.— In  its  widest  sense 
!  acquiescence  is  any  adhesion  of  a  per- 
son to  a   thing  done,    it  seems,   how- 
!  ever,it  is  only  usual  to  apjily  it  to  certain 
I  (contracts  which  expiessly  recognize  a 
statt;  of  things  as  binding.  Technically, 
;  therefore,  it   is   for   the  most   part  ap- 
!  plied  to  an  implied  assent.    The  liabi- 
I  lity  to  be  incuned  by  ac(piiescence  can 
'  oidy  i)e  established    l)y   such    proof  as 
I  would  estabii.'.h  an  obligation  for  a  like 
'  matter.    Au  a(  quiescence  which  would 
have  the  effect  of  resiliating   another 
contractor  ireating  a  new  obligation, 
can  only  be  proved  as  a  contract  can  be 
proved.    But  a  right  may  sometimes  b© 
lost  by  acquiescence  in  a  state  of  thingn^ 
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incompatible  with  the  continued  exist- 
ence of  such  right.  Pleading  over  to 
the  meritB  of  an  action,  is  such  an  ae- 
«Mi>«cc7nen<  in  a  judgment  dismissing  an 
exception  d  la  forme  that  leave  to  ap- 
peal will  be  refused.  Cot4  vp..  McGreevy, 
Q,  Judgment  7  Sept.,  iS75.  Dorion, 
C.  J.,  Monk.  Taschereau,  Kamsay,  San- 
bom,  .IJ. 

Acquiescence  covers  iregularities  of  j 
procedure.  Beauchamp  <t  Lelournean,  \ 
M.  Judgment  confirming,  127  Nov.  ISSf,  ; 
Monk.  Kamsay,  Tessier,  Cross,  B;ihy,  J  J . 

\  j)artv  who  pays  the  amount  of 
judgment!!  without  "^peeial  protest,  after 
his  arrest  and  while  in  jirison,  will  not 
ho  held  by  such  }iayinenL  to  have  ac- 
fjuiesced  in  thejudgment,  so  as  to  take 
away  his  right  of  appeal,  particularly 
where  he  hail  given  instructions  to 
institute  appeal.  Onimef  .f-  La  fond,  M. 
.ludgment.  March.  l'^74.  Ta«'  hereau, 
J?imisay,  Sanborn,  Loranger,  J.,. 

.\nd  where  an  action  was  brought  to 
have  an  assessment  mil  to  defi-ay  the 
cTstofan  improvement  declar<!d  r»ull 
and  void.  and.  after  the  institution  of 
the  action.  Plaintifi'  had  paid  tJte 
amount  for  which  he  was  r.ssessed,  in 
order  to  be  relieved  fiom  an  execution 
which  had  issued  against  his  eff'eet>, 
^uoh  payment  was  not  an  abandonment 
of  his  right  to  have  the  roll  declared 
null  and  void  as  far  as  he  was  concerned, 
for  he  paid  under  compulsion,  and  did 
not  acquiesce.  Bi-sson  <t-  The  CUi/  of 
kfnnireal.  M.  Judgment  reversing.  22 
Sept.,  l870.Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  JJ.  Tessier,  J.,  dis. 
Rep.  25  J.  30ti,  10  Hev.  I^g.  100,  2  Leg. 
News  341. 

Proof  of  acquiescence  in  judgment 
appealed  from  will  be  onlered  in 
appeal  Jordan  <i-  Jeti^,  M.,  judgment 
ordering  proof.  M.  September,  1S7;), 
Dorion,  (J.  J.,  Monk,  Taschereau,  Kani- 
.say,  Sanborn,  J  J. 

Where  a  petition  has  been  filed 
praying  the  dismissal  of  an  apjieal  on 
the  ground  of  acquiescence,  an<l  afiiihi- 
Tits  arc  tiled  in  support  anvl  against  the 
application  of  aoontradictory  character, 


leave  will  be  granted  to  cross-examine 
the  deponents,  llotte  Jh  Champagne, 
M.,  Judgment,  10  November,  1SS2.  Sir 
A.  A.  Dorion,  C.  .1 ,  Monk,  Ramsay, 
Cross,  Baby,  JJ.,  Rep.  25  J.  227,  2  Dec. 
d'A.  127. 

Where  there  were  irregularities  in 
the  proceedings  of  arbitrators,  and  one 
of  the  parties  to  the  submission  took 
advantage  of  the  award,  knowing  of 
these  irregularities,  ho  will  be  held  t<i 
have  acquiesced  in  the  pioceedingw. 
Lepine  «f;  Finet.  Q.  Judgment  confirm- 
ing, 1^  Sej).,  IS7S.  Sir  A.  A.Doiion,  C.  J., 
Monk,  K.inisay,  Tessier,  Ooss,  J  J. 
Rep.  lOlIev.  Leg.  15:5. 

And  although  an  appeal  cannot  be 
brought  ui  the  name  of  a  dea<l  person, 
if  the  rei)resentatives  have  come  in  and 
taken  iif.  the  iitslance,  without  objec- 
tion, the  irregularity  will  bo  covered. 
Ilarjnriii  k.  Morrin,  .M.  Judgment,  21 
Sep.,  1874.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Kariisav,  Sanborn,  J.I.  Rep.  9 
.1.  W,. 

Where  a  person  l>y  error  takes  more 

stock  in  a  joint  siock  company  than  he 

intended,  and  had  sought  to  1)0  relieved 

of  the  subscription  immediately   after, 

liut    on   persuasion    took    no    further 

steps,  and  afterwards  received  a  divid- 

I  end  on  the  whole  stock,  lie  will  be  held 

;  to  have  ac(|uieseed  in  the  subscription. 

j  Cott^  <fe  Standard  Insurance  Company, 

j  (}.  .ludgmonteonfirining,  H  March,  1880. 

i  Sir  A.  A.  Dorion,   C.  J.,  ilonk,  Ramsay, 

Tessier,  Cross,  JJ.  Tessier,  J.,  dis.  Rep. 

(i    <2.     I,.    R.    147,    10    Ucv.    Leg.   289. 

h'eversed  in  Supreme  Court.   6  S.  C.  R. 

193. 


Where  a  building  society  has  con- 
tracted tnider  legilation  by  the  Par- 
liament of  Canada,  it  will  not  be  ;.llowed 
to  repu<liate  its  obligations  under  pre- 
text «hat  the  act  of  Parliament  was 
beyond  the  legislative  powers  ol  Par- 
liament. La  Cic.  di'.  Villus  du  Cap 
Gibraltar  <t-  JIu;//ies,  M.  .ludgment 
eoniirming,  2  March,  ISS.j.  .Monk,  Ram- 
say, Tessier,  Cro-s,  15aby,  JJ.,  <  i  oss,  J., 
dis.  Rep.  3  Dec.  d'A.  175.  Conlirmed 
in  the  Supreme  <'ourt. 
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ACTION. — Is  used  in  law  to  designate 
the  logal  proceedings  taken  by  the 
plHintifi'  to  assert  a  right.  Ilenco  it 
IS  frequently  employed  lor  the  whole 
suit  itt  law. 

§1.  Who  maysuk. 

§L'.  lllGIITOF'  ACTION, 
§3.  1{|;S  JIIOICATA. 
§4.  LlTISI'KNUKNC'i;. 

§5.  Discontinuance. 

§6.  Who  may  hk  sued. 

§7.Wiii;n  action  may  ni-;  nuouour. 

§8.  Actions  akh  ok  ti!ui;k  kinds. 

Pkksonai. — h'lCAi, — Mixed. 

§9.  WiiKiti':  action  may  bk  kkouoht. 

§10.  Cumulation  of  actions. 

§11.  MiSClilXANKOUS. 

§1.  Who  may  suk. — 1. "  iSo  person  can 
brii'g  a  suit  at  law  unless  he  has  an 
interest  therein. '  C.  C.  P.  13.  This  is 
inexact.  Neither  Provot  de  la  Jannes 
nor  Pigeau  says  anything  of  the  kind. 
"  Lejondemcnt  de  lonle  action  c'est  le 
droit ;"  and  he  who  .sues  without  such 
right  will  be  declared  iion  recevabte. 
"  Vci  ''('.naasiiUt'itoii  recevuir,  son t  pour 
Void  in  a  ire,  on  (juil  n'a  point  d^iut6i&t, 
on  (jn^il  n  a  point  de  qualit6,  ou  Vun  et 
Vautre  ensemble." 

"  No  per.son  can  be  party  to  a  suit 
who  has  not  the  free  exercise  of  his 
rights,  save  where  special  provisions 
apply.  Those  who  have  not  the  free 
exercise  of  their  rights  must  be  re 
presented,  assisted  or  authorized  in  the 
manner  prescribed  by  the  laws  which 
regulate  their  particular  status  or  ca- 
pacity." C.  C.  P.  14. 

"  No  person  can  use  the  name  of 
another  to  plead,  except  the  Crown 
through  its  rcco;;nizedoflicers.  '  C.  (J.  P. 

18.  And  proltably  now  the  local  legis- 
lature of  the  Province  of  (iuebec,  as 
exercising  sovereign  powers.  "  Tutors, 
e,urators  and  others  representing  those 
who  have  not  tlie  free  exerci-e  of 
their  rights,  plead  in  their  own  name 
in  their  respective   (jualities"   C.  C.  P. 

19.  If  the  jiowers  of  a  judicial  adviser 
be  not  defined  by  the  judgment,  the 
person  to  vviioiu  ho  is  apj)ointed  is 
prohibited  fioni  pleading  without  the 
assistance  of  suclj  adviser.  C.  C.  351. 


A  tutor  sues  es  qualilS  for  his  minor. 
Poiasant  &  Bnrrette.  M.  Judgment  con- 
firming, 17  Dec,  1879.  Sir  A.  A.  Dorion 
C.J.,  Monk,  Ramsay,  Tessiei",  Cross,  JJ. 
Rep.  3  Leg.  News  12. 

A  curator  to  a  vacant  estate  onlj 
represents  the  aucce.-sion  of  the  de- 
ceased, and  he  cannot  bring  action  to 
set  aside  a  deed  made  by  him,  alleging 
fraud,  for  the  estate  has  no  lawful 
interest  to  set  that  up.  Lamarche  <fc 
l\mz6.  M.  Judgment  reversing,  31  Oct. 
1883,  Sir  A.  A.  Dorion  C.  J.,  Monk. 
Ramsay,  Tessier,  Baby  JJ.  Kep.  3  Dec. 
d'A. 205. 

§2.  Right  of  action — A  person  having 
no  interest  ia  a  suit  is  non  rece 
vable  in  his  demand.  This  is  what  is 
meant  by  ait.  13  C.  C.  P.  ( I) 

In  a  general  sense  it  may  be  said  that 
"right  ol  action"  is  co-extensive 
with  interest.  Hood  &  The  Bank  of 
7'oronto.  M.  Judgment  confirming,  19 
June.  1880.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Ramsay,  Ross,  JJ.  Rep.  3  Leg. 
News  234. 

Campbell  gave  a  mortgage  for  $25,- 
000  to  Lucy  Jane  >tevens,  his  wife,  for 
the  price  of  the  jtockin-trade  belong- 
ing to  her  in  a  partnership  which  had 
existed  between  her  and  one  Charles 
Ilagar,  including  from  §10,000  to  $11,- 
OOO  interest  on  said  price.  Campbell, 
subsequently  gave  a  mortgage  on  the 
same  property,  for  §15,000  to  Walter 
Bonnell,  which  mortgage,  Bonnell  trans- 
fer/.^d  to  the  Appellant  as  collateral 
security  for  a  note  of  $20,000,  dis- 
counted on  the  same  day,  the  bank  re- 
ceiving at  the  same  time  other  collate- 
rals to  secure  the  payment  of  the  note. 

Campbell  subsequently  gave  a  mort- 
gage to  Brackley  Shaw  for  §45,000. 

Lucy  Jane  Stevens  became  a  party 
to  the  deed,  and  granted  to  Shaw  a 
jii-iority  of  hypothec  over  her  own. 

'I'he  action  is  by  the  Appellants  a* 
crerlitors  under  the  transfer  of  the  hy- 
pothec from  Bonnell,  to  set  aside  and 


(1)  NoTK — It  is  difficult  to  see  in  what  thu 
(iiirt-rs  from  sec.  I  iu  which  the  author  objecta 
to  the  atatemeut  of  art.  13  U.  C.  P.     Ed. 
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;innul,  us  illegal  and  void,  the  hypothec 
by  Camptioll  to  his  wife,  and  the  prior- 
ity given  hy  the  latter  to  Shaw. 

Ah  the  Appellant  had  heen  paid  the 
full  amount  of  the  note  of  **Jti,(X)0  lor 
which  the  hypothee  of  !?ir),()()(J  had 
been  transferred  as  collateral  security 
only,  tiie  Appellant  hail  no  interest  to 
contest  the  hypothec  given  by  Camp- 
bell to  his  wife,  and  the  priority  given 
by  the  latter  to  Shaw. 

The  wife  and  ehiMren  of  :iman,  who, 
by  his  father's  will,  inlierited  real  estate 
substituted  to  his  children,  to  procure 
him  aliments,  und  which  was  by  the 
will  declared  to  lie  in.saisis.sable,caniwt 
intervene  in  the  proceetlings  in  execu- 
tion of  a  judgment  by  which  the  reve- 
jnies  of  such  re:d  estate  w.-re  seizetl, 
Muhon  it  Carter.  M.  .lodgment  con- 
tirming,  24  March,  iSS:{,  Sir  A.  A.  Do- 
rion,  ( '.  J.,  Monk,  Hamsay,  Cross,  Baby, 
■],].    Monk,  Cross,  JJ.,  dis. 

But  the  husband  can,  in  his  own 
name,  set  up  the  conditions  of  the  will 
to  defeat  the  recourse  of  the  creditor, 
to  whom  he  has  hypothecated  the  pro 
perty  as  being  his  own.  Holmes  <f;  Car- 
ter, M.  Judgment  reversing,  24  March, 
18S3,  SirA.  A.  Dorion,  C.  .f.,  Kamsay, 
Cross,  Baby,  .IJ.,  Hamsay.  .1.,  dis.  Hep. 
6  Leg.  News  ;172,  'A  Dec.d'A.  279. 

The  mother  of  an  illegitimate  child 
may  sue  for  the  expenses  of  .seduction 
for  aliments  for  the  child,  and  en  decla- 
ration de  paternity.  Kingsborou(/h  & 
Pound,  Q.  Judgment  conlirming,  5 
March,  1S7«,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J. 
Uep.  4  Q.  L.  U.,  11,1  Leg.  News,  1 1.'). 

A  notary,  who  has  been  a  witness  on 
the  insrri/tlion  en  faux  of  his  own  act, 
and  in  his  deposition  declared  he  hail 
no  inteiest  in  the  issue,  has  a  right  to 
intervene  ajid  cany  on  an  appeal  in  his 
own  name,  from  thejudgment  declaring 
his  ii-ctfanx.  ( 1 )  Defoy  &  For  16,  M.  J  udg 
ment,  20  Dtu:.  IS7'.>,  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Hamsay,  T(>ssi(M',  Cross, 
■JJ.,  Hep.  ;;  Leg.  News,  ;!0. 


<1)  NoTi;. 
•imoiiy. 


(Juery  sisU.  the  «lfiet  of  iiis  u-.s- 


A.  acting  for  B.,  his  undiscovered 
principal,  sold  to  C.  a  cargo  of  coal  to 
arrive,  C.  to  have  the  option  of  taking 
tho  coal  at  the  weight  jfiven  in  the  bill 
of  lading  or  of  having  it  re-weighed  at 
seller's  expense.  C.  accepte<l  the  cal 
without  re-weighing,  but  afterwards 
weighed  it  in  his  own  yard,  without 
notice  to  the  seller,  and  mixed  it  with 
other  coal.  Held,  that  B.  the  undis- 
covered principal,  might  sue  on  the 
contract  in  his  own  name.  That  C,  by 
temlering  in  his  second  plea  the  price 
of  tlie  coal  admitted  to  have  been  re- 
ceived, aknowledged  that  the  action 
had  been  properly  brought  by  B.  The 
Unnada  Shippinij  Co.  &  The  Victor 
Ilnd'in  Cotton  Co..  M.  Judgment  rever 
sing,  24  March  1 882,  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  liamsay,  Tessier.  Baby, 
JJ.  Tho  Chief  Justice  and  Jlamsay,  J., 
dis.  Hep.  5  Leg.  News.  ;>02,  2  Dec.  d'A., 
3.5(i. 

And  the  interest  must  create  a  lien 
de  droit.  So  where  two  butchers  make 
a  contract  by  which  one  cedcb  to  the 
other  a  contract  he  has  to  supply  meat, 
and  such  contract  is  terminable  at  the 
will  of  the  party  to  be  supplied,  no  ac- 
tion will  lie  against  tho  cedant  if  the 
contract  is  terminated  by  the  party  to 
be  supplied.  Bayard  &  Vemadles,  M. 
Judgment  contirming,  Dec.  1875,  Do 
Hon,  C.J. ,  Monk,  Hamsay,  Sanborn,  JJ. 

The  moyenn  wliich  would  support  a 
liequete  Civile  will  support  an  inde- 
pendent action  to  set  aside  tho  judg- 
ment improperly  obtained.  KellondS 
Held,  M.  Judgment  reversing.  20  June, 
1 874.  Taschereau,  Hamsay,  Sanborn  and 
Lorauger,  J  J.   ]{ep.  18  J.,  301). 

To  give  right  of  action  the  interest 
must  be  lawful.  So,  it  seems,  that  a 
contract  by  which  two  butchers  agree 
that  they  will  not  supply  a  certain 
party  with  meat  is  illicit,  and  no  action 
will  lie  by  the  one  against  the  other 
who  breaks  the  contract.  Jiayard  & 
Ver.Hailleis,  M.  .Judgment  confirming, 
December,  187.'),  Dorion,  C  J.,  Monk, 
Hamsay,  Sanborn  J  J. 

Where  appellant  agreed  with  Re- 
spondent that  she  should  not  bid  at  an 
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aiicti'^n  «aU)  ol  property,  on  which  llo- 
spondont  had  a  claim,  ami  that 
/ppuliant  wonhl  pay  KoHpontloiit  ; 
the  agrecinont  was  liold  to  ho  hind- 
ing  hecauHo  tluMo  was  a  lawful  ron 
eidcration.  Ileaude.lle  <fr  Mahoiiey,  C^. 
Judgment  i^outirniing,  (i   March,   IHTO. 

Vitr   A      A      Iti-ii'iiiii     ('.    .1       \1iinL'       liniiiuiiv. 


may,  at  any  time  hofon?  judgment  diH 
continnH  his  suit  or  proct'oding  on  pay 
ment  of  costs.  (;.  C.  l\  4')0. 

Disrontiiiuanod  replH(^(*s  matters  m* 
of  rourso  ill  ih"  stale  in  whioli  thoy 
would   have  huen,  ha<l   tiie  suit  or  pro 


Sir  A.  A.  iJoriuii,  C. .).,  Monk,   IJanisav,  ,  eeeding  not  heen  eomnieiioed.  ('.  (,'.  P 
Tesaier,  Cross,  .1,1.,  Hep.  .'')  (i-  L.  U.  id;').  \  4.VJ. 


But  where  ialse  hitjders  are  employed 
at  an  au(!iiou  salt;  tociuhance  th(!prii'(\ 
and  they  hid,  the  purchaser  will  not  he 
hold  lial)le  to  carry  out  the  sale,  Jetti^ 
et  at.  ((:  McNautjhlon,  M.  Judgmer.t 
confirming.  *J2  .'^ep.  isTCt,  Dorion,  C  .1., 
Monk,  Hainsay,  Saiihnni,  'rcssier,  .M. 
The  (Jhiei'  .lusticc  and  Saiilinru  .1.  dis. 
Hep.  20  J.  2r>.">. 

Two  actions  will  not  lie  In'tween  tlu* 
same  parties  lor  the  same  matter,  lor 
the  Defendant  \vill  cither  have  tlic  cx- 
(ieption  oi'  r<:x  jiKlicato  m-  n\'  li/ispeiitl, 
ence. 

S  ■>.  IvKS  .lUDirATA  oieates  a  prcsunip- 
iion  jjfrj.s-  e/  dcjiire.  It  applies  only  to 
that  which  ha-;  hccn  the  ol>i<H'.t  of  the 
adjudication,  and  when  the  demand  is 
founded  on  tht^  same  (;ausc!,  is  hetween 
the  same  ])arti('s  acting  in  the;  same 
qualities,  and  is  lor  the  same  thing  as  in 
tlio  aeiion  adjudged  upon.  i'.C.  I2H. 

An  action  of  damages  will  not  lie 
against  a  i)arty  to  a  previous  suit  hy  his 
advcrsay,  for  an  alleged  false  allidavit 
by  which  such  party  ohtained  a  final 
judgment  in  his  favour  in  the  previous 
suit.  The  firstjudgment  is  rex  judicata 
Boisclair  &  Jjalaucelie,  M  .Iu<Jgment 
reveising,  l.'i  Feb.  ISSl,  Sir  A.  A.  Do- 
rion, 0.  .1.,  iMonk,  Wanjsay,  Cross, 
Baby,  .7.1.,  Hep.  f)  Leg.  News  2(>t),  1  Dec. 
d'A.  2.S9. 

§4.  LiTisi'KNDKNOK An  action  on  a 

promissory  noti'  withdrawn  subject  to 
costs.  New  aittioium  samenot(;,  trans- 
ferred to  another,  without  payment  of 
costs,  i)lea  of  litispendence.  Held  plea 
bad.  Martin  it  St.  Pierre  (^.  .ludgment 
reversing,  7  Oct.  1<SSL\  Sir  A.  A.  Dorion 
C.  .J  ,  liamsuy,  Tessier,  Cross,  Uaby,  .1.1. 

§  f).     DisooNTiNiiANCK.   —    .\     party 


r»ut  a  party  who  lias  alVected  a  (U>- 
continuaime  <!aimot  begin  iigain  unless 
he  previously  pays  the  costs  incurred  by 
the  opposite  party  upon  the  suit  or  pro- 
e(H>ding  discontinued.  C.  (,'.  I'.  \')'.), 

sMi.  AViii>  MAY  r.i:sri:i)  — All  persons  aie 
liable  to  ^uit  to  compel  them  to  exo 
cut(^  their  l(>gal  obligations,  e.xcept 
when  the  riglit  oi'  ai'tion  is  expressly 
tak(Mi  away,  fliose  wli<>  cannot  him  I 
themselves  cannot  ester  ni  iiii/emeiif. 
alone,  and  they  must  be  represented, 
assisted  or  authorized  in  the  m.anner 
prescribed  b_\-  the  laws  which  regulate 
their  p.uticulai  status  nr  caiiacity.  C 
<'.  I'.   14. 

;J  7.    \VlU.\   ACTUIN    MAY   UK  IIKOIIUHT 

Cenerally  an  action  maybe  brought 
when  the  right  arises.  lUitwhen  there 
is  a  condition  precedtMit  unfulfilled 
the  action  cainiot  be  brought.  So 
where  a  public  officer  is  sued  for  dam- 
ages lor  acts  done  in  the  performance 
o|  his  official  duties,  no  action  will  lie 
until  he  hiis  reeeiv<Ml  due  notice  of  tho 
action.  Grant  tt  lieaiidry.  M.  .luiig 
ment  continning,  IS  Nov.  |SS|.  Sir  A. 
A.  Dorion,  ('.  .J.,  Monk,  Kamsay,  Cross, 
J'.aby,  .1,).  Rep.  4  I^g.  News  :>'.):!,  2  Doc. 
d'A.  I'.)7,  t).  Insi;i;anci;casks. 

but  a  creditor  may,  before  the  fulfil- 
nuiut  of  the  condition  do  all  .acts  con- 
servatory of  his  rights.  (^  C.  KtSti. 

§S.   WllKP.K  ACTION  MAY  l!K  BKOLOUT. 

"In  matt(M's  purely  personal,  other  than 
tho.H(>  mentiouiMl  in  articles  ;>'),  ;{(>,  oS, 
4ll  and  42,  the  deietwlant  inay  bo  sum- 
moned either — I,  i>el'oie  the  court  of 
his  domicile;  2,  hefort^  the  court  of  the 
pla(H;  wlu^re  the  demand  isservcMl  upon 
Inm  personally  ;  or  .1,  before  the  court 
of  the  [ilace  when?  the  right  of  action 
originated.   C.    ''.  I',    '14 — In  every  real 
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or  mixofl  action  tho  dofcnilant  may  b« 
Hummonod  hcforo  the  court  oi  bin  flo- 
micihi  or  hotorc  that  of  tho  nlaoo  whero 
tho    olijtMa    in     (li-puto     is    Hituatcd. 

O.C.  r.';J7 In  matters  pnroly  personal 

if  there  are  several  detendnnts  ui   the 
same  suit,  resi<iin;:  in  dill'erent  jurisdic- 
tions,  they  may  all    I>e  hroufiht  heiore 
the  court  of  the, jurisdiction   where  one  ; 
of  them  has  l)eensunuuoue<l  in  conform-  ! 
ity  with   article    ;i4.     In    real   actions 
they   should   idl   be  sunnnoned   before  ; 
the  court  of  tln^  place  where  the  object  ' 
in  disj)ut(!  is  situated.  In  mixed  actions, 
iioforo  the  court  of  the  place  where  the 
object    in  disjiute  is  situated,  or  before 
the  court  of  the   domicile  of  one  of  tho 

d(>fendants.    ('.(\  V.  .iS When  a  real 

.Kition  has  lor  its  objet  an  immoveable 
iir  immoveables,  situated  pai'tly  in  one 
district  or  circuit,  and  partly  in  another 
the  suit  m!iv  be  broujzht  in  either.  '" 
('.  C.  P.  41. 

o',f  Tni!i;i:  kinds  ok  Acrrox.s There  are 

three  kinds  of  actions  personal,  real  iind 
mixed. 

rcrKoiKi/ A    subscriber  to  sto(!k,  in 

a  joint  stock  company,  havin<j;  its  place 
.)f  business  in  Montreal,  and  who  sub- 
siiriJH'd  lor  the  stock  at  his  domicile  in 
anotlier  district,  cannot  be  summoned,  j 
on  an  action  for  cnWs,  to  appear  in   the  | 
Distric't  ol'  Montreal,  by  service   upon  | 
liim  at  his  domicile.  The  National  Jiisii  j 
raiicr.  Covijiaity  <fr  Va'Kje.  M.  Judgment  i 
(^onfirmin^,  4  Fob.    1.S7'.).  Sir  A.  A.   Do-  j 
rionC.  .1.  Monk,  Hamsav.Tessier,  Cross,  j 
.1.1.    Hej..  24  ,1.  I  ST,  L'  Lei:.  News  U;{.        | 

A  passenger  took  a  ticket  for  a  berth  i 
in  a  slee|)iiig  cai-   from    the  j)rovince  | 
line    to    Montreal,    I'rom    a    company  i 
whose  |>rincipal  plaie  of  business  is  in  j 
a    foreign    (!ountry.     Held     that     the  ! 
service  at  the  oiKce   of  the   company,  ; 
where   tick(Us   win-e  sold  in  Montreal, 
tfl  apj)ear  in  Montreal,  was  a  sufficient  j 
service   to   give  the  Court  at  Montieal  j 
jurisdi(!tion.     Nero  York  Central  Sleep- 
■mg  Car  Co.  <{?  Donovan.   M.  .Judgment 
<«n(irming  May,  IS,S2. 

A  policy  of  Insurance  was  made  in 
Montreal,  with  a  company  having  its 
chief  place  of  business  there  to  insure 


property  situate  in  Quebec,  where  the 
preliminary  conti-act  was  made  and 
wliero  tho  company  had  an  office  and 
an  agent;  but  the  .service  was  made  in 
Montreal.  Held  tliHt  an  action  for  the 
amount  of  the  Insurance,  tho  building 
having  been  destroyed  by  fiio,  may  be 
brought  in  tho  District  of  Quebec.  The 
Scottish  Com.  Ins.  Co.  «fc  OMalley. 
.Judgment  contirming  7  Sej).,  I><7H.  Sir 
.\.  A.  Dorion,  C.  .1.,  Monk,  liamsay, 
Tessier,  .1.1. ,  Cross  .J.,  dis. 

NoTK. — The  judgmentof  the  Superioi 
Court  was  as  follows  :  "  Considerant 
"  <iu*il  est  allegue  dans  la  declaration 
"  flu  demandeiu'  et  qu'd  est  en  prcuve 
**  au  dossier  que  la  police  d'assuram^o 
"  sur  I.aquelle  la  presente  action  est  ba- 
"  see,  quoiquft  datee  a  Montreal,  a  ete 
"  remise  au  demandeur,  a  Quebec,  pai' 
"  I'agent  de  la  defenderesse,  en  vertu 
"  <le  conventions  precedemment  faites 
"  a  Quebec,  .an  binvau  de  la  dito  defen- 
"  deresse,  ])ar  son  dit  agent,  et  qu'en 
"  consequence,  le  ilroit  d'action  a  pris 
"  naissance  a  Quebec,  ot  vu  quo  le 
''  montant  du  en  vertu  de  la  dite  police 
"  (jst  payable  a  Quebec,  renvoie  la  dit<; 
"  exception  declinatoiic  avi'c  depens.'' 

Action  was  for  il.uiiiiges  for  ii 
malicious  accusation  at  Montreal,  and 
setting  forth  as  groun<ls  foi-  damages  as 
well  the  accusation  as  the  illegal  arrest, 
the  Plaintiff  being  arrested  in  the 
<listrict  of  Iberville,  the  Defendant 
having  his  domicile  in  the  district  ot 
Bedford.  The  action  was  taken  out  in 
the  district  of  Montieal,  where  the 
Defendant  was  suunnoned  to  appear 
the  summons  being  served  at  tliedomi 
cile  of  Defendant ;  held,  that  there  was 
nojuiisdiction  in  the  Court  at  Montreal, 
the  whole  cause  of  action  not  having 
arisen  in  Montreal,  liolduc  i.{;  Archam- 
hatilt.  M.  .ludgment  reversing,  24 
March,  ISS3.  Sir  A.  A.  Dorion,  C.  .J.. 
JJamsay,  Tessier,  Cross,  Baby,  .I.J.,  Ham 
say,  .J.,  dissenting  thought  the  whole^ 
Cfiiise  of  action  did  not  mean  all  that 
goes  to  give  a  right  of  action  but  tho 
proximate  and  principal  cause  of  action. 
Rep.  2  Dec.  d'A.  1 10. 

§  10.  Cumulation  ©k  actions.  —  Sev- 
eral causes  of  action  may  bo  joined  in 


aa 


ACTION 


ACTION 


84 


tlio  Hamesuit,  [>rovi<lo<l  tlu'.y  aronot  in- 
<H)iii))atiblo,  or  ('ontriKlictory.  that  thoy 
H(!ek  cnndctnnatinns  of  a  likti  natiin^, 
tliat  thoirjoitidei'  is  not  prohibitod  by 
Bomo  oxpiVMs  provision  of  law,  ami  that 
thoy  are  Husooptihlo  ol"  tho  Hamo  mode 
of  trial.  C.C.  i'.  15. 

So  it  is  not  an  iinitroper  joinder  of 
acti'inslo  chargoono  of  tho  Defendants 
aitcused  of  participation  in  fraud  with 
Iho  other  Dofondants,  although  it 
appears  part  of  tlie  conclusions  do  not 
attt'ut  him,  if  the  whole  matter  he  to 
Home  oxti^nt  connected,  McCuUoch  A- 
Grijfin.  M.  .Mid^'inent  confirming,  June, 
Im74.  Dorion,  (J.  J.,  Tuschereau,  San- 
born and  l/oranger,  JJ.,  Hamsay,  J.,  dis., 
as  to  tho  misjoinder  of  conclusions  as 
regards  Defendant  in  tho  particular 
<;aac. 

And  the  directors  of  a  Joint-stock 
company,  incoiporated  untler  cap.  G;i 
('.  vS.  (J.  may  bo  sued  with  tho  company 
for  a  debt  duo  to  IMiiintifF  if  they  have 
neglected  to  make  tho  return  required 
by  the  l.'Uh  section  Mi  and  1 4  Vic,  c.  2S. 
Jf'Ae  Henderson  Luviber  Company  & 
Ward.  .Judgment  confirming  7  Sep., 
1S74.  Monk,  Taschereau,  Uamsay,  San- 
born, JJ. 

And  an  action  en  declaration  dc  pa- 
terni'M  awl  for  aliments  for  the  child 
may  be  joined  to  a  demand  by  tho 
mother  for  damages  arising  from  the 
floduction,  tho  grounds  of  action  being 
neither  incompatible  nor  contradic- 
tory. Kin(jsbor<m(ih  ifc  Pownd,  Q. 
.Judgment  confiinung,  r>  March,  I87>S. 
iSir  A.  A.  Dorion  (J.  J.,  Monk,  Karnsay, 
'I'essier,  Cross,  J.J.  Hop.  4  Q.  lu  K.  J  I, 
J  Leg.  News  J 15. 

An  action  on  an  account  for  less  than 
^2(10  and  an  action  for  rent  may  be 
joined.  Mullin  and  The  Grei/s  Creek 
Dairji  Co.,  el  al.  M  Judgment  revers- 
ing. Septembev,  1>S7().  Sir  A.  A.  Dorion 
C  <J.,  5lonk,  Uamsay,  Sanborn,  Tossier, 
JJ. 

Freight  and  if  GO  damages,  owing  to  il- 
legal seizure  of  Plaintifl"'8  barge,  may  bo 
brought  in  and  by  the  same  action.  JJu- 
frenne  et  al.,  tt   Bergeron.  Judgment 


confirming,  June,  1875.  Dorion,  C.  J., 
Monk,  'ras(;hereau,  Karnsay,  Sanl)orn 
JJ.,  Monk  J.  Dis. 

§  II    Mis(;i:i,i,ANKot.s Motion  to  huh 

pend  this  action  until  another  action 
is  decided  refused.  Uirtctors  of  St. 
liridifefK  Anylun  A  Arnoldt.  AmXffXinni 
Dec.  "1878. 

'I'll is  is  a  motion  by  the  Defendanti 
to  suspend  the  ])Voceedings  in  thia 
"ause  until  tlie  deiMsion  of  the  issues  in 
tho  ca'ise  of  Arnoldi.  et  al,  against  Tif- 
fin et  al.  It  is  alleged  that  in  the  last 
named  suit  the  Defendants  seek  to  set 
aside  or  modify  the  Deeds  invoked  by 
tim  riaintiffs  in  this  siiit.  Tho  declara- 
tion in  tho  suit  of  Arnoldi  et  al  against 
Tiffin  et  al,  is  produced  and  shows  in 
effect,  that  the  lepresentatives  of  the 
late  Mr.  Furniss  are  questioning  the 
acLs  invoked  in  this  case,  and  there  can 
be  very  little  doubt  that  they  have  a 
right  to  urge  their  pretentions  in  an- 
swer to  the  Plaintifls  ;  but  the  «]uestion 
is,  whether  they  have  sought  the  right 
remedy.  There  seeujs  to  be  no  question 
that  at  an  earlier  stage  of  th.s  case  he 
might  have  obtained  leave  lo  call  on 
the  parties  to  this  Deed  to  como  into 
this  suit  to  hear  the  Deeds  declared 
null.  But  he  never  sought  this  petinis- 
sion.  Ho  took  out  a  new  action  and 
sometime  afterwards  he  asked  leave  to 
re-unite  the  later  case  to  this  one.  Ixiave 
was  refused  botli  by  the  Court  below 
and  here.  Defendants  now  wish  thiH 
CHse  to  be  suspen  led  till  tho  other  in 
decideil.  I  think  there  is  no  ground 
for  such  a  proceeding. 

Where  motion  for  leave  to  appeal 
being  served  on  Respondant,  ho  filed  a 
renunciation  to  the  judgment  in  his  fa- 
vour, l(>ave  to  appeal  was  refused  on 
Respondent  jjaying  costs.  Bellay  <fe 
Guay.  Q.  Judgment  1  December,  1874. 
Dorion,  (,'.  .1.,  Monk,  Taschereau,  Ram- 
say, Sanborn  J  J.  Rep  4  Q.  L.  R.,  91.  ». 
Account — Assf.Mrsrr — Hoknac.k — Dama 
oi:s — Dkci.akatouy  action — Hyi'othkca 

RY  ACTION — JtJDGMICNT — NkUATORY  AC- 
TION— Pktitoky  action — Possessory  ac- 
tion— Qui  tam  action — Rkvocatory  ac- 
tion— TlTKK  NOirVKM.K. 
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Admissions  are  extra-judicial  or  judi- 
cial. 'I'hey  cannot  be  tlivided  ugainst 
the  party   making   thom.   C.   C.  1243. 


The  an'-wer  of  any  party  to  a  question 
put  to  him  may  be  (iividcd  in  the  fol- 
lowing cfises  and  according  to  the  dis- 
crctioti  of  the  Court  :  io.  When  it  con 
tains  facts  which  are  foreign  totheis-ue: 
2o.  When  the  part  of  the  answer  object 
cd  to  is  improbable  or  invalidated  by 
ifidications  of  fraud  or  of  bad  faith  or 
by  contiary  evidence  .  3o.  When  the 
facts  contained  in  the  answers  have  no 
connection  with  each  other.  231  C.C.P. 

No  particular  form  of  words  is  re- 


ADJUDICATAIRE.— rh(!  aitjudicataire 
in  the  purchaser  at  an  auction  sale. 

The  adJHiiimtairc  cannot  bo  sub- 
jocted  to  more  stringent  conditions  or 
to  greater  ol)ligationH  than  those  con- 
tained in  tlio  cii/iier  de  cfiartfen.  Comte 
it;  Arcliaiiihiiitlt,  M.  Judgumnt  rever- 
Hing,  Itj  .Imu',  1S7().  Sir  A.  A.  Dorion,  j 
C. .).,  Jrouk,  H.imsay,  S(nd)orn,  Tessier, 
JJ.  Ucp.  S  Kev.  Leg.  102. 

An  adjiidiiatnire  who  has  not  been 
able  to  obtain  a  title  to  the  real  estate 
adjudged  to  him,  owing  to  the  judg- 
ment ofdistributicm  not  being  rendeied 
and  this  not  by  any  laches  on  his  part, 
may,  within  a  y»!ur  of  rendering  such 
judgMUiUt,  ol)tuin  a  writ  of  possession 
authorizing  him  to  put  the  adjudicn- 
(aire  in  possession  ;  and  the  Dei'enilant, 
will  not  be  maintained  in  his  pretention 
that  he  lias  been  in  open  an<l  peaceble 
and  public  possession  of  the  said  ini- 
moveable  for  more  than  a  y«<ar  and  a 
day,  jirinr  to  tiic*  demand  of  posses-ion. 
liurke  A'  L(ini/I<tis,il.  .ludgmcntcontir- 
luing,  .')  .June,  lS7l).  Sir  A.  A.  Dorion, 
(.'..).,  Monk,  Ifiimsay,  Tessier,  (Jros-,  J.I. 
liep.  10  Kev.  beg.  r)tj(),  2  Leg.  News, 
202. 

ADMISSION. — In  the  stmse  admission 
is  used  in  the  Codes,  it  signifies  the 
allowance  of  tlie  truth  ofsomefactin 
issue ;  analagous  to  confession.  The 
french  word  is  aveu  (C.  N.  I3r>4.)  for 
which  ''  confession  "  is  used  as  a  .syno- 
nym. Merlin,  "Aveu,"    ''Confession." 


quired  in  any  pleading;  but  every  fact, 
the  existence  or  truth  of  which  is  not 
expressly  denied  or  declared  to  bo 
unknown  is  held  to  be  admitted. 
C.  C.  1'.  144. 

•ludicinl  admissions  cannot  be  divided 
against  the  ])arty  making  them.  O'lirien 
<(;  Thofitai,  M.  .ludguient  «-onliiniing, 
KiSep.,  ISTU.  Sir  A.  A.  Dorion,  C.  .1 ., 
Monk,  liamsay,  'I'essier,  Cross,  JJ.  l{ep. 
24  J.  43. 

An  admission,  whether  judicial  or 
extrajudicial,  cannot  be  divi  led,  so  a.s 
to  make  proof  by  aparttiiiU'eof  against 
the  party  making  such  admission. 
Sauv4  A  al  vs.  Denin.  M.  .Judgment 
confirming.  .{  Feb..  ISSO.  Sir  A.  A.  Do- 
rion, C.J. ,  Monk,  Kamsay,  Tessier,  Cross, 
J  J.    Uep.  24  J.  308.  3  Leg.  News,  75. 

Where  a  party  sued  for  a,  sum  of 
mon(-y  pleads  a  general  denial,  and  on 
examination  admits  that  he  l)orrowed 
the  money  and  could  not  say  when  it 
was  paid  back,  an<l  on  cross-examina- 
tion of  his  own  (counsel  said  he  j)aiil  it 
on  the  2nd  May  bel'ore  the  institution  of 
the  action,  the  Court  may  take  the  one 
statement  and  leave  the  other  and 
this  is  not  the  divi-ion  contemplated 
by  the  code.  Cotnoir  ct  I'arcnteau.  M. 
Judgment  confirming,  ifi  June,  1880, 
Sir  A.  A.  Dorion,  C.  .!.,  Monk,  Hamsay. 
Tessier,  Cross,  J  J.  Kep.  3  Leg.  News  213. 

Where  a  party,  by  a  letter,  refuses  to 
receive  delivery  of  goods,  giving  as  a 
pretext,  the  failure  to  conlorm  lothe 
conditions  of  the  contract,  such  letter 
fuinishes  a  commencement  de  preuve 
par  4crit  and  enables  plaintiff  to  es- 
tablish his  case  by  parol.  LamontiSc  Ro- 
nayne  &  a^  M.  Judgment  conlirming, 
15  Sept.,  1874,  Dorion,  C.  J.,  Monk,  Taa- 
chereau,  Kamsay,  Sanborn  J  J. 

On  an  action  for  the  piice  of  a  horse, 
the  Defendant  a  imitted  that  he  had 
got  the  horse  but  that  it  was  on  trial, 
and  that  he  gave  Ids  check  for  the 
price,  but  that  it  was  only  as  a  guar- 
antee that  he  would  bring  the  horse 
back,  without  determining  whether  or 
not  this  was  a  commercial  tran-action, 
the  answers  of  Defendant  furnish  a 


27 


M)MIKHI(»N 


i''>mmenr.enient  ili'  preuve  par  tferit, 
i'ttx  <f:  I'll  thin.  M.  .lu<l,i?iiiont  rovctrin^', 
■-'»>  .Imui,  IS74.  Tast^luMt'iiu  Ituiusuv, 
Suiihorn,    Lonin;.'t'r    ,J,I.,    ii()riiu>:t!r,  .1., 

•  \U.  liop.  IS  .J.,  ;;if.. 

WluTo  II  |ir«)|>ii('t(ir,  nxumincd  umlor 
xitii  iM  u  witiirss,  ailmitH  liiiviii;^  ordfi- 
«•(!  work  l)i>v<iti<l  tliiit  is  nn-iitiuiK'il  in 
llio  (toiitnu't  and  .s|H>(;iti(Mti(iii,  and  lor 
vvliicli  nit  aiitli<ii  ity  ii>  writing;  lias  bocn 
liivDii.  the  valuer  of  such  work  nuiy  l)t< 
r"j;<»v«T('(l,  not vvitlistiimlin^' articlti  Iti'.tO 
' '.  {'.  Jlrcklintii  if-  Farmer.  M.  .lu'l;;- 
mill  ntvt'isini;,  '-".•  .Inn.  |S7S,  Sir  A.  A. 
.1.,  Monk,  Ivanisav, 'IVssicr, 
top.  L'2.1.  liOl     "   '■ 


Horion,  ( 
I  If) 


•  ^ross,  .1.1. 


1    Lt';;.  Ndws 


InttMTO^':itori("<  on  fails  ct  articles 
'iikiMi  prii  run/'cssi.s  imply  un  adniis- 
-.ion,  anil  wlu-n  .siiirK^icnt,  may  supply 
I  ic  want  ol'a  MH'iuorandum  in  writing.' 
loipiirtMl  by  lu'.'»."i  ol  llm  <'ivil  (^odc. 
/>iiiii/liis  «{•  al.  r.v.  Rilchiv  >i-al.  M.  .lud;,'- 
ini'iit  ii'ViM'.siti^'  '20  .lime,  I.S74.  ThscIk^- 
roan,  Uamsav,  SanWorn,  LorangtM',  -M., 
TascluMtan,  ,1.,  dis. 

Tlici  udinission  liy  tin)  In^lr  and  exe- 
1  utors  nl'a  party  di-rcasdd  that  lio  had 
•  irdcrod  and  |)aid  lor  two  casks  of 
heor  used  liy  guests  at  an  tdoiition 
loast  is  not  a  rnnuiioicemenl  de  prenre 
to  aihnit  vcrl)ai  cvidiMu-o  that  tho  de- 
ceased iiad  oi(l(Mt>d  tlic  !'(>  ist  and  a,i^r(!"ii 
to  pav  tor  it,  (iiicrycuiitnt  .f-  Titii'^tiill 
.(•  «^  ,M.  .hidiimcnt  '11  Sep.,  |s7i>.  Sir 
.\.  A.  I'oriou  ('.  .1.,  Mmk,  llainsay, 
Sanhorn,  ■|'.-s>i<-r,  .M.    ifiip-  -'  •'••  -"•'•5- 

Thfi  prinoipal  is  Tiot  Itomid  by  the 
admission  ol  an  irji-nL  utter  iiis  a'^cncx- 
has  tfriMinatcd.  I'iiisKinnuiil/  \.  l)(  ■liar- 
ilins  M.  .IndLtmcnt  rc^vorsin.u',  17  l)i'c., 
!S7'J.  Sir  A.  A.  Dorion  C.  .).,  Kam^uy, 
TossiiT,  Cross,  Uonthicr,  .'.I.  U(!p.  '-i 
Leg.  News  •!'.>.  _M  .1.  Hil). 

Dans  nne  action  pour  I'airc  amiulcr 
an  rolii  do  cotisalion  il  n  (>st  p:is  n'>- 
^^cssaire  que  lo  rolo  soit  produit,  si  les 
irr.'irularites  peuvent  eti'o  eonstate-^s 
j)ar  Ics  a  Imissions  de  la  p.'irtie  iulverse. 
]}(SsoH  (t-  T/ie  Cil;i  of  Montreal.  M. 
Judgment  reversin.!,',  1'2  Sep.,  I87'J.  S:r 
A.  A.  Dorion,  C.  .J.,Monk,  .Uamsay,  Tes- 
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I  HJor,  CroMS  .1.1,,  'I'nHMior  il.,  dis.  Uop.  I(» 
I  Itev.  i.cg.  Hill.  And  also  in  li  ouhc 
;  ol  Itmjli.-i  i\-  Th,'  nil,  of  Miintrral.  M. 
.Fiidgment  reversing,'  'I'l  S<'p.  IH7'.I. 
I  .Sime  judges,  'I'essier,  .l.dis.  Kep. 'J  Log. 
I  N»-ws  ;M(».  2.$ .».  ;i(JL    10   U«v.  Log.  lUfi. 

\      A  pleading,  or  part  of  a  pleading,oiin 
not  bo  abiuidontid  in  order  to  get  rid 
of  an  admission.     IjUxaUr  »fr   Hart,  Q. 
.ludgment   reveising,  (1    Sep.   IS77,  Sir 
.\.    A.   Dorion,  (',    .L,   Monk,    UamsaVt 

\  Tcssier,  .1.1. 

.Article  III,  ('.  ('.  I'.  dot>H  not  itiiiily 
,  that  when  a  party  is  in  <l(d!iult  loan 
swer  or  reply  to  an  uiUrmativu  plea,  lie 
I  admits  what!  it  contains  ;  but  only  that 
wh«ii  he  itnsw(U's  such  plea,  and  fails 
e.xpres«ly  lo  deny  the  i^\istenc(i  of  a 
fact  alleged,  he  is  ht>l<|  to  a(hnit  it. 
lU-uiilien  el  at.,  «f-  Tlivrrieii,(l.  .ludgmont 
reversing,  4  Dec,  I  MS.'},  Sir  A.  A.  Dorion, 
C  .L,  IJam.say,  Ttissior,  Baby,  .1.1. 

( )n  a  trial  lor  perjury,  th<»  admission 
<»f  tiviilenceoi  e.xtraJudicMidconl'essionH, 
j  prisoner's  sis'er  tending  to  prove  Iraud 
concerted  betwinm  pri-(»tier  and  his 
sister,  was  illegal,  ami  verdiiit  set  aside 
lieij.  rs.  a  nail,  (I.  .ludgment,  7  Sep., 
IS74,  Dorion,  C  .1.,  Tascht^n'au.  Itain- 
say,  Sanborn,  .11.    Rep.  IS  .1.  .{OG. 

'  ADVENTURE  (JOINT).— A  joint  advon 
ture  is  a  particular  patni-rship  v.on- 
traded  Ibi'asingleenlei'prise,  ('.(J.,  IXlii 

ADVERTISEMENT  IN  NEWSPAPER.- 

'  Till'  St- Ijiiiorr.itcp,  Sf'iim  Mt».  (Jo.  Jk 
MrXiuiw,  .\[.  .ludgment  rtivorsing,  20 
Sep.  ISS2,  Sir  A.  A.  Dorion.  (J.  .1.,  Uani- 
say,  Tessiin",  Cross,  Uaby,  .1.1. 

ADVOCATE  AND  ATTORNEY.—  Tho 

pi'olessioii  of  advocated  and  attorney  iti 
regulated  by  the  provisions  contained  in 
an  iict  intitultMl  :  .\n  act  r(vj)e(;ting  th« 
11. ir  of  tlie  Province  ol' (Quebec,"  44  and 
4-'>  Vict.,  c.  '^7,  which  rcpea  s  the  •*  Act 
re-pecting  the  Bar  of  Lower  Canada" 
mentioiKMl  in  .\rt.  17.'>2  C.  C.  a*nl  by  an 
act  lo  am'tid  the  Act  44  ami  4')  Vic, 
c.  '17,  47  Vict.,  c.  ,11.  Vnv  the  historj 
of  the  bar  in  the  Province  of  CJuobec, 
see  de  A[ontigny,  "  llistoiro  du  droit 
Canadieii"  p.  575. 
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Uy  tlio  liiw  of  Fniiuui,  tim  ii<lvocat«' 
hiin  II  t'liiiiii  I'oi*  niiiiiiii'riitioii  tor  liis 
m-rvic«'s  I'lic  tlihcipliiiiiiy  rulcw  of  tWc 
liiir  ol' l'iiri«  l'<)il)iiil<'  tlm  iiiMtitiition  nl' 
Midi  an  iK'tioii.  II«T<;  no  Midi  nil.«s 
ini'vitil,  uikI  till)  iiction  imiy  l«i  liroii><lit 
.•itiicioii  all  cxpn'ss  or  ill!  iiiijili«'(l  oon- 
(lurl.     Wlicit^  liroii;,'lit  oil  all   iiiiplicil  ; 

.•oiiliiiit,  ami  lor  tlic  a|i|  i '   lil*'  valiK; 

il  llif  M'rvii«'M,  tln'  la«;t  tli.iv  llii?  scrvi 
.•(•s  wi'ii'  ri^inli'i«?<i  t<»  aiiollitrailvocitc, 
■vvlio  also  took  pari  in  tlio  protu'cdiiijis 
III  liiM  own  lii'liair,  will  tt>li«l  to  repi-l 
t|i<>  idea  that  a  coiitract  was  iinplittil. 
I  lii.>'  pi'osniiiptioii  will  I'lirtlKM'  lie 
tiftiL'tlii'iM'*!  Iiy  till!  Iiutl  that  tlio 
i'laiiiliir  pro('i'C(li'il  to  a  m<»'oii(1  jury 
trial  without  any  dt'iiiand  of  loc  tor  tlio  ■ 
tjr.st  tiiai, — ihc  two  trials  takinj;  platui 
a  a  coiisidorahlc  distance  oi'  liiiu'  Ono 
iroiii  tlir  otln-r.  Ann/i>l  it-  Oi(i/!f,<l 
liid^niiMit  iHintiiinin;;,  S  Scm  ,  iNTCi,  Sir 
A.  A.  Dorioii,  ('.  .1.,  Monk,  Ifaiiisay, 
<aiil.orn,  .1.1.   liPp.  -JQ.  L.   It.  'JOI. 

1  Utoriicy,  one  of  a  linn,  l)otIi  ot 
/;h  <•  paitiit'i's  liav<^  Iflt  practic*',  oik; 
(locoiiiiiif;  a  jiidf?!',  .md  tlio  other  police 
mai-'istiate,  cannot  invoke  Art.  |S.")4, 
<,'.  (/'.,  With  rci^o'd  to  a  sc>tth(iu«;iit  of 
old  itiisiiii'ss  ol  tli(»  linn,  altliuiigh  tht»ro 
va^  iio  loniial  siihstitiition. 

The  receipts  of  witnosses  who  liave- 
ao  claim  a;;aiiist  thi^  cli  tit  lor  their 
Ifcs,  will  not  eiititln  the  attorney  to 
'liar;ie  tlu'in  a.^aiii.st  his  dititit. 

The  item  lor  u  retainer,  when  not 
stipii  atcil,  rests  on  an  implied  contract. 
(hiiinef  <t*  ISeri/coiit.  M.  .Jiid;^inent, 
.iiiiliiiniii:.',  l2'.( -Ian.  IS7S,  Sir  A.  A.  l)o- 
rioii,  (J.  .1.,  Monk,  Kainsay,  Tessi'-r, 
Cross,  .1,1.  Ji.'p.  22  J.  2t)j,  I  Leg. 
News  lis. 

A  speciial  bargain  hetwoen  the  attor- 

:iey  and  his  client  is  binding  Ifid/nn  Si 
.■1/<(/(C.<'i//,  .Indgiin'iit,  IS7(),  .MonkjIiam 
siy,  SaniK)rii,  'lessier,  Jtl. 

In  the  absence of'a  special  agreement, 
m  advoi'at(-,  acting  its  attorney  oi'  re- 
■ord,  (ami't  refover  IVoin  his  client 
more  llian  the  tarill'  lees,  though  he 
uiay  liav(!  perl'oraied  services  not  ade- 
fuately  })revided  lor   by  the  tariff,  and 


for  whieli  the  (ilii^nt  promised  to  paf 
Mtmethiiig  extui.  A«/i'«c  <(r  Loraiif/er, 
.M.  J u<lgment reversing,  22  .lime,  IHHO. 
Sir  A.  A.  Dorion,  <.'.  .1.,  Monk,  itamsay, 
Tessier,  ('ros.',  .JJ.  Monk,  •!.  (IIh,  Uup,  '6 
Leg.  NewH,  284. 

An  attorney  for  legal  biiHinoNH  la  a 
iiinndalairf,  and  like  all  agents  his  Hor 
vices  may  he  di)ieii-ed  wiih  at  any  time 
by  the  principal,  saving  his  rights.  Ho 
if  an  atloniey  be  n-tained  by  a  generul 
n^tainer  iiiid  at  a  lixed  rate  and  for  a 
li.xeil  period,  and  if  his  services  iirw  dis 
pelised  with  iietoie  I  he  expiration  of 
that  period  he  is  eiititleil  to  |iaymentfni 
his  services  to  the  end  of  the  period 
tixeil. 

And  where  part  of  his  iitmiineratidM 
consists  in  the  fees  in  case- in  whldi  he 
shall  be  siKuiessliil,  lu^  is  entitled  to 
those  f<;<'s  iiutases  thiMi  iinlinishei,  and 
he  (^annot  be  made  to  wait  for  the  i>'.sue 
of  th>*  suit  for  paymeiif.  The  presiunp 
tion  as  against  ih(i  party  is  Ihat  he  is 
riirht  in  liis  pretentions  ami  that  he 
will  thereloie  gain  in  th(>siu  ;and  under 
any  circiiuistaii cs  the  att'trney  <;annot 
be  held  responsible  for  the  issue  over 
which  he  is  no  longer  to  have   control. 

That  .such  an  attorney  may  recover 
extra  pay  lor  services  rendered  by  him 
in  exj)roi»riatioiis  for  a  park  for  the 
client,  because  these  w(!re  not  strictly 
speaking  prolessiiinal  services.  Deolin 
<f:  Tin;  (Jilji  (if  Mini  I  real.  <intl  /'J.  (,'iinlra, 
.M.  .liidgtiieiiL  1.;  .Mar  h,  ISTS.  Dorion, (>'. 
.1  ,  Monk,  Tessier,!'].  Taschereau,  .I.J., 
Ramsay, . I,  (ioncurreil  as  lotluitwo  first 
rulings,  but  di-sented  as  to  the  last,  and 
hi-til,  that  if  the  s(Mvices  of  ifespoudiiiit 
were  professifinai,  they  wer(!  covered  by 
the  geiier  d  rctaiiKM".  ll'tli"y  were  not, 
then  he  should  have  <!stal»lished  a  con 
tract. 

Les  intimes  ayant  reclame  de  I'appe- 
lante  un(;  so  nine  do  f;"»i)Xj  pour  hono- 
raires  et  dehoursos  dans  iles  eaus*'8 
dans  les(|iielies  ils  avaient  occupe  pour 
ello  en  leur  qualite  d  avooats  et  pncu- 
reur-'.  Jiii/d : — 'Iimfirmant  (ijugetnonfc 
de  la  ('our  de  picuiiere  i  i-tanca ; 
lo.  Quo  led  intimes  ont  ete  uutoridea 
par  i'agcnb  de   I'.Vppelantc  u  inteater 
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les  actions  pour  losquelles  ils  rcclainent 
m.'iintenant  les  JViiis  Uo.  (Juo  pour 
priver  un  avocat  tie  ses  lionoiairos, 
il  faut  prouver  qu'il  a  aj;i  avec 
fraude  ou  avoc  uno  ignorance  gros- 
siere  des  (hnoirs  de  sa  prof'es.sion. 
;io.  Quo  I'article  1107,  f.  l".  <'.,  per- 
met  do  porter  Taction  pctitoire  ou  ('ac- 
tion possessoirc  d(>vant  la  (Jour  de  circuit 
contre  toute  |)orsonne  qui  dctiont  ille 
galenient  dos  terics  tenues  en  fninc  et 
coinmun  soccajre,  inais  sans  aucun  pre- 
judice a  la  juri<liction  di;  laCour  Supo- 
rieure,  ct  <iue  l(!s  intinios,  (jui,  sans  ins- 
tructions spocialos,  out  j)orte  les  actions 
devant  la  (Jour  SupfM-ieiue,  ne  doivent 
pas  otre  pour  cela  privcs  do  lours  liono- 
raires  et  dolxtursos,  surtout  lorsquo  la 
C'our  de  proaiioro  instance  les  lour  a 
acoordes.  JJaoidson  <t  Lavrier  ct  al, 
Q.  Judgment  conlirniin.!:,  'iJuno,  KSISI. 
h"r  A.  A.  Dorion,  C  J.,  Monk,  Kamsay, 
Cross,  Baby,  .1.1.  Hep.  1  Dec.  d'A.  ;il)G  " 

AFFIDAVIT.—  A  declaration  in  writing 
under  oatli. 

An  application  to  take  an  allidavit,  in 
support  of  a  petition  lor  a  writ  of 
llaheas  Ctirpii.s,  setting  fortli  thai  tho 
facts  allegoil  in  tilt!  petition  were  true 
(■o  i'ai'  as  tii(^  party  to  In-  sworn  knows, 
will  be  refused,  such  an  atlidavit  being 
of  no  value,  as  it  declares  nothing  relat 
ing  to  the  matter  in  <iut\stion.  Exp. 
lilcCar/lici/,  -M.  In  (Jhainbers,  2(1  \\'h. 
IM7a.  Uainsiy,  .!.,<;.  caimas. 

AFFREIGHTMENT.— (Contracts  of  af- 
freightnienlare  either  by  charter  party, 
or  lor  the  eonveyanct;  (il  goods  it\  a  ge- 
neral ship,"  'Jfii;  (J.  ('.  ("harterpartv, 
*J4I4  C.  (J.  J'.ill  of  lading,  2420  C.  ('. 

AGENCY.—  Vule  ^L\\i>.vn:. 

AGENT.— r/./c  Mandati:. 


deniern  accnrd^n  pour  tenir  lieu  de  ccv 
choses."  Merlin.    The  English  version  of 
the  Code  has  adopted  tho  word  "main- 
tenance "   as   an   equivalent.  C.   C  159 
and    170.     Jn  tho  civil  law  as  adopted 
in    Scotland,   the   word  "  aliment  "   is 
used  to  signify  "a  fund  of  maintenance." 
Law  Di(!t.  In  English  law  "  alimony  "in 
tho  allowance  to  the  wile  out  of  the  es 
tate   of  the  husband    from  whonj  she  is 
separated.     Aliments  in  English,  strict 
ly  spi aking,  means   nouiishment,  food. 
I'erliaps   it  would   have  been  no  great 
violation   of  linguistic  propriety,  if  tho 
Code,  coj>ying  the  teiminology  of  the 
Krench  .ind  Scotch  law,  had  extended 
the   meaning   from    the  thing  to   what 
Would  produce  it.  Jiut  if  it  was  thought 
necessary  to  bo   origmal,  sustenance  or 
sustentation  would  have   been  prefer- 
able. 'I'ht!  word  "  uuiintenance  "  in  our 
law,  already  designatt^s  a  misdemean 
our.  V.  Maixtknanoh. 

ALTERNATIVE  OBLIGATION.— cObii 

GATION I'l.HADlNU  AND  rKACTlCE. 


AIMEUBLISSEMENTS. 

'11  ON. 


-V.    Moiiii.i/,A 


AMIABLE   COMPOSITEUR.- "yI////rt/)/r 

composileiir    \i>ii    arljitrattiir),esl   ctlvi. 
qui  est  d/ii  par  (es parties  pour  terviiner 
leur   diji'erciid   d  I'ainiuble,   aeton  I  en 
ijiiete,  •sans   eirc  feini  de  </urder  exacte 
iitent   les  J'ormafit^.i  lie  Justice,  et  Iti  vi 
ijueur  de  droit.''  Ferriei-e  «.  .AuuiTitATEtiii 

—  AUIIITKATION. 

The  quality  of  amiable  compositeur 
does  not  i)ermit  the  referees  to  enlarge 
tho  scope  of  the  matters  submitted  to 
tliem.  Vaiijle  d-  ISeciijtiy.  (I.  .Judgment 
\  .lune,  l>S7.').  Dorion  C.  .1.,  Monk,  Tas 
chereau,  Kamsay,  Sanborn,  JJ. 

ANIMALS  LOST  AT  SEA— r.  Fkkight. 


ALIMENTARY  PENSION.  ~  Is  the  | 
.•illowance  grautod  to  one  in  want,  by  i 
another  or  othersobliged  by  law  to  main-  | 
tain  liim.v.  Ai.imknt.s— Mainti:.\anci;. 

ALIMENTS.— "Om  en  tend  par  cc  mot, 
la  nourriture  el  les  uutres  choses  n^ces- 
saires  d  la lue,  comme  I  habitation,  lesve- 
tements.     On  donne  le  vieme  nom  aux 


APPEAL. —  I'o   Tui;  (Joiiht  ok  Q.  R  — 

(iciieral  provisions. 

§  1.    Wuu  MAY  AI'l'KAI.. 

§  2.  AlTllOIUSATIOX. 

§  ;).  E.NQL'KTK   IN   AI'l'KAI,. 

§  4.   Al'I'lJAl,  KKJECTED  ON  MOTION. 

§  5,  EVIDKNCK. 

§  0.  MlSCi;i,I,ANKOU!». 
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IKIGXIT. 


:;:;  aitkai, 

^;  I.  Who  inaintv real Ajewcr-My  \-\iO:^^ 
wlio  have  an  interest  may  appeal  ;  even 
tlinse  not  jiartics  to  the  suit  may  inter- 
\  one  to  i)rosecute  the  ajjpeal  And  so  a 
Dotaiy  wliose  niintito  is  attacked  en 
/(tux,  and  wlio  lias  been  oxaniinod  as  a 
witness  on  the  inscrii)tion  en  faux,  and 
.i.'olared  ho  had  no  interest  in  the  suit, 
will  he  allowed  to  intiM'veno  in  order  to 
appeal  from  tli".;;idgn;.-nt  declaring  his 
deed  to  he  ./W(/.f.  J),fhi/,(-Forl^.21. 
.ludgnient  eonlinning.  ii<t  Dec.,  IST'.I.  Sir 
A.  A.  Dorion  ('.  .i.,  Monk,  iianisay,  Tes- 
-icf,  (.loss  .1.).  Kep.  '<>  heg.  News  3'>. 


AI'I'K.M, 


::U 


I'll. 

peal. 


party  wiio  made  default  may  ap- 


Aiid  an  api)eal  may  he  instituted  by 
an  inte;im  assigni'C.  Major  .0  al.  (f- 
<7/(/f?*/'/c/..  il.  Septeniher.  I  ST.").  Dorivni 
('.  .1.,  Monk,  'fasc'iieieau.  Kainsay,  San- 
horn  .1.1. 

Ajipcal  will  not  lie  in  the  nanu'  of  a 
jioison  deceasi'd  :  and  if  objected  tO; 
thf  heirs  will  not  be  allowed  to  take  v.p 
the  instance.  KivbijA-  ii'o.v*'.  ^F. -hu'g- 
meiit,  L'l  March,  Is74.  Taschereni;, 
i.'aiusay,  Sanborn,  Loranger  J.I.  Ta.- 
chereau,  dis.  1 1 1  But  if  the  respondent 
lias  ac(|uies('edby  joining  in  the  procee- 
dings, allowing  a  rfprixe  d' instance  by 
the  reiu'esentativesof  the  tleceased,the 
motion  to  reject  the  ajipeal  will  he  re- 
fused, as  coming  too  late.  Ilagartij  d- 
Morris.  M.  -ludgment  21  Sep.  l!S74.  Do- 
lion  C.  .1.,  Monk,  Taschereau,  Kamsav, 
Sanborn  .1-1.  Kep.  I'J  .1.  lOo. 

?  2.  Aiii/iorisa/ion — A  married  wo- 
men who  ajjpeals  must  be  autlio- 
ri/.ed.  and  an  ajipeal  brought  with- 
out    authorisation    will     be     rejected. 


il)  Non;.- '•  All  writs  ol  error  ami  appciil 
may  be  1  nought  I'itiu'r  liy  the  party  against 
whom  the  jiuigiuciit  complaiiieil  ot  was  ren- 
ihred,  or.  in  case  of  his  death,  by  his  execu- 
tors or  administrators,  if  the  judgment  was  to 
record  any  debt,  tlaiiuiges  or  personal  property, 
or  by  his  heirs,  devises,  or  iissigiis  (ayant  cau- 
-e)  lithe  judgment  was  for  die  recovery  of 
1  eid  estate  or  the  possession  thereof  or  if  the 
title  to  real  estate  was  iletermined  tiierebv.  " 
.-) 


»S7.  Jean  <(•  T/w  Metrojioli/an  JlunL. 
M.  .ludgment  rejecting  appeal.  Scji., 
I S74,  Monk,  Taschereau,  Ihunsay,  San- 
horn  ,].}. 

y\nd  so  where  a  woman  <lomiciled  in 
Canada  and  living  with  her  luisl^and 
there,  went  to  the  state  of  New  York, 
wliere  divorce  is  permitted,  anil  obtain- 
ed a  divorce  under  that  law,  and  sued 
her  hu.shand  in  Canada  to  account  to 
her  for  her  private  fortune,  without  aii- 
tliorisation,  and  as  an  unmarried  wo- 
man, it  was  held  :  that  the  courts  of 
this  countrv  could  not  recognize  such 
divorce,  and  that  the  action  against  her 
husband  could  not  be  instituted  with- 
out authorisation.  Fish  »f;  Stevens.  M. 
■ludgment  reversing.  I*.l  Sep.,  ISS^.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Hauisay, 
Cross,  Baby,  .1.1.,  ''lonk  and  Cross,  .I.J., 
(hs.  ]{ep.  6  i.eg.  News  .')2W,  .'J  Dec.  d'A. 
li'.)3.  Reversed  in  the  Supreme  ('ourt. 

'fhe  cuiator  to  a  person  interdicted 
cannot  appeal  from  a  judgment,  un- 
Li'  he  is  authorized  by  the  judge,  or  the 
l>ro:honotary,  on  the  advice  of  a  iamily 
coun;:il,  but  he  will  be  given  a  delay  to 
procure  tlu  authorisation, — tJje  autho- 
risation of  tlie  tutor  stands  on  a  ditte- 
rent  looting  from  that  of  the  wife.  Cle- 
ment (t  Frances.  M.  -ludgment,  Jfi  Sep- 
tember, ISS.'J.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Rainsaj  Tessier,  Baby,  .1,1.  Rep. 
t>  JA'g.  News  .'i25. 

<;'■>.    Enqnete  in  apjieal In  order  to 

take  evidence  to  prove  ac<]uiescence  in 
th(^  judgment  of  the  Court  below.  Jor- 
dan if-    Jettd.   .ludgment,  Sep.  I  ST'). 

Where  a  petition  has  been  filed 
praying  the  (lismissal  of  ;ui  appeal  on 
the  ground  of  atvyu/cscewot/,  and  affida- 
vits are  filed  in  support  anil  against  the 
application  of  a  contradictory  character, 
leave  will  he  grantetl  to  cross-e.xamine 
tlie  depoiK^nts.  Holte  d-  C/ianipu:  .e.  M. 
-ludgment,  I'.t  Nov.,  |s,s-_'.  >ir  A.  A.  Do- 
rion, C.  .J.,  Monk,  Ramsay,  Cross,  Baby 
.hi.  Rep.  li.j  .1.  L'1'7.  2  Dec.  d'A.  127. 

i^  -i.  Appeal  rejected  on  motion.  Wliere 
action  is  not  ajipealable  by  its  nature, 
or  if  essential  formalities  liave  not  been 
observed,  or  if  the  delay  to  appeal  lias 
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exjiiivd,    a]pii('!il    iii;iy    In- 
motion. 


So  ilicic  miiy  ()(•  !i  motion  to  rcjcctaii 
apin'iil.  the  action  l)(;in,mni(l('rtlieii.'ssoi' 
and  lessees  Act,  and  tlic  aiinnal  rent 
beinir  only  S">n.  Jlnt  the  lease  which 
was  lor  seven  years  was  not  [)ure  and 
simple  and  there  was  a  clause  jiei-- 
mittinir  Defendant  to  purchase  the 
property  at  any  time  durin;;  the  lease 
tor  s^UKJO.  'rheJud.Lrnient  comjtlained  ol' 
rescinded  the  i)c  'd  ol'  lease.  Held  that 
this  involved  (|uestivJii  of  title  to  land, 
and  the  motion  was  rejeeteil.  Can- 
c/ioii  .I-  Anderson.  (i>. .ludiriiieiit.  I  Dec, 
1874.  Dorion,  ' '.  ,)..  jronk.  Tascliereau. 
Kamsay,  Sanborn.  .M. 

And  an  appeal  will  he  dismissed,  on 
motion,  il' taken  out  in  th,i  name  of  a 
party  deceiised.  Aiul  tVie  motion  of 
the  representatives  to  take  uj)  the  in 
stance  will  he  refused.  Kirb//  <(■  lio.ss, 
M.  Juil.^ment,  lit  March,  IS74'.  Tasche- 
rcaii,  K'amsay.  Sanborn,  boranger,  J,)., 
'rMs<'hereaii.  .].  dis.  Reported  Is  ,J,^ 
IIS. 

Hut  if  the  Kespondeiit  liave  ac(|uies- 
cetl  by  joininji  in  the  i>ro(;eedinf.'s  al- 
lowing a  reprise  d'iHstuucc  by  the  repre- 
sentatives ol  the  deceased,  the  motion 
to  I'eject  the  appeal  will  be  refused  as 
coming  too  late.  McCnrtlni  <!'•  Morris, 
-M.  Judgment,  I'l  Sept.,  1^7-1.  Dorion, 
('.  .].,  Monk.  Taschereau.  liiimsav,  San- 
born. .1.1.  ijej..  lu  .).  hi;;. 

.\  motion  by  licspondeiit  to  (piash  a 
writ  of  appeal  because  it  was  made  re- 
turniible  on  the  17th  dav,  instead  of  on 
the  L'dth  .1  1-^1  r.  ('.  I'.i  will  be  rejected. 
Pi'iil/i/is  .1-  Siif/ierlaiid,  M.  -Judgment, 
I'^eb.  1S7."..  Dorion.  ('.  .!.,  Monk.  San- 
iiorn.  .bl.     Keported  !'.•.).  p.  i;;4. 

One  appeal  may  be  taken  from  more 
judgments  than  one,    JO. 

An  ai)peal  will  l)e  dismissed  on  mo- 
tion if  the  Ajipellant  fails  to  file  rea- 
.sons  of  appeal.  UiuDti  Jik.  <f"  Fournier. 
Judgment  (■>  December.  1S7.'J.  ]5adgley. 
Monk,  Tasoheieau,  Ramsay,  -U. 

.And  ii' security  is  not  put    in    within 


K'jected  on  eight  days,  on  ai)peal  from  aju<lgment 
of  the  in.solvent  court,  the  appeal  will 
be  dismis.sed  on  motion.  Gibson  J 
Mc Arthur,    "M.     Judgment,    '10  .June. 

1879. 


In  support  ofmotion  to  reject  appeal, 
the  copy  of  the  writ  should  be  pro- 
duced. Laudrerille  S-  Si.  Patrirlc's 
Jienevo/enf  Sorie/i/.  Judgment.  '22  Dec, 

1877. 

But  the  non-production  of  the  copy 
of  the  writ  of  ai»peal  is  no',  fatal,  on  a 
motion  for  non-pros.,  and  its  absence 
may  be  accounted  for  by  aflidavit  estab- 
lishing satisfactorily  that  it  issued  and 
has  been  lost.  Jlarcei/  J-  JJeziel,  M. 
•ludgment,  '2'2  Sep.,  187").  Dorion,  C  J.. 
-Nfonk,  Taschereau,  liamsav,  .Smliorn. 
,IJ.   bV'p.  I'.I  J.  2S{). 

It  is  for  the  ajipellant  to  show  that 
the  lailure  to  semi  up  transcrijit  is  not 
the  fault  ol  his  attorney.  S/ewarf  «t- 
B/arL-.  M.  .ludgment,  I  l' Dec.  1877. 


And  so  id.-o  it  was  li  n  the  case 
of   ()>//ni,    A-    Onlario  Jlank,'^L     Dec. 

|S77. 

A  writ  of  a[ipeal  may  be  amendc<l. 
Cote  i\-  Lcc/rrt-,  <^  .Iu<lgment.  .')  .lime. 
Is7.").  Dorion,  ('.  .).,  Moid^.  'faschereaii 
b'am-<ay,  Sanborn,  .U. 


V-  ■'>.  Krideitcr.  —  Ihe  Court  of 
•  iueen's  boicli  being  a  < 'ourt  of  .\jipeal, 
has  to  consider  tlu'  evidence  in  all 
cases  except  those  of  error  :,nd  when- 
the  appeal  is  only  on  matter  of  law  :  >o 
where  the  C'oiut  of  IJeview  has  modified 
a  judgment  giving  excessive  tlamages 
Ibi'  a  trespa.ss,  the  Court  of  .Appeal 
will  confirm  such  judgment.  Maitit  il- 
MdcDonald,  I.')  .May,'  Is7'.t.  |)orion. 
C.  J.,]\Ionk,  Kamsay, 'l\'s-ier. Cross,  .bl. 

But  when  the  case  turns  upon 
evidence  which  is  contradiciory,  the 
(Jourt  will  not  reverse  a  judgment  on  a 
mert^  (|uestion  of  fact,  when  the  view 
taken  h\  the  Court  below  can  be  rea- 
sonably maintained,  altiiotigli  the  couit 
here  inclines  to  a  ditterent  view. 
The  <  "ourt  does  not,  however,  asshnilate 
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the  judf,Muent  of  the  Court  l.elow  to 
tiio  iindinj:  of  ajtiry.  If,  however,  tlie 
judsment  of  lii'st  instance  has  heen  re- 
veiled  in  review,  the  Court  of  Appeal 
will  dci'i<I<^  which  jiidpnent  should 
stand  and  ^vill  therefore  have  to  appre- 
<iate  the  testimony  independantly. 
Xic/iolscii  .(•  Metros.  "SI.  .Iiidfrnient  re- 
v»-rsin!.',  .lO  Junc.JSSj,  Sir  A.  A.  Dorion, 
('.  .1..' Monk,  Kainsay,  Tessier,  Cross, 
.1.1.  1,'cported  4Le,!.'.  News  :2S1.  See  also 
r.'iuaiks  in  SIcirart  <!•  lirewis,  L'tl  .1. 
I  I.  I   Dec.  d'A.  ;'.!'.'.  I  I.ei:.  News,  i>(i:i 

And  wlu'ro    the    Superior  Court  had 
allowed    the   jilaintilf.  a  lahorin.!.'  man, 
three  thousand  dollars  for  an  accident, 
aitrihutaMi' in    <;reat    part  to  the  fault 
of  the  nefeiidaiit,  lor  the  loss  of  a  small 
part  of  his  toreliiiL'ei  and  lor  his  surter- 
iiiu's,  the  Court  of    \[ipt'al    I'cdiiced  the 
■  laiiruzes  to  Si'idl).    Desihl.'i  d  (d  if  (liii- 
.i,<is.\l    -.',   .^larch,  ISSO.    Sir  A.  A.  po- 
rioii,   < '.    .1.,    Monk.  Iiamsay,    Tessier, 
I'ross.  .1.1.     Kcp.    Il>  h'ev.   i.ej.'. -T.'i.  anil 
lUo  in   another    I'ase  of   liivd  A-  Lcci, 
the  same  priiu'iple  was    laid  down,  and 
the   damaucN   were   reduced.     Reed  k 
LffiAl-  ■IiidL'ineiit  rever^iiii:   the  judg- 
ment   against    appellant,     as    to    the 
auiDiint    of  ilamages.  .">  .luue,  ISSI).  Sir 
\.    A.    Poriiiii.  C.   .1..    Monk,    liamsay, 
res>ier,  < 'I'liss.    ,1.1.    li.aiiisav.    .I.diss.  d 


And  the  T'ourt  of  appeal  will  not 
maintain  an  action  evidently  frivolous 
owing  to  the  smallness  of  the  amount, 
where  there  is  no  principle  at  stake.  So 
where  the  .'Superior  Coinl  exercised  its 
discretion  in  setting  aside  an  opposition 
to  a  seizure,  hased  on  the  fact  that  the 
costs  had  been  ta.xed  erroneously  ten 
cents  too  high, — and  a  judgment  in 
Review  reversed  such  judgment  in 
first  instance,  the  judgment  of  the 
Court  of  1,'eview  will  be  set  asi(Ki  in 
.\ppeal.  Cole  k  Samsim,  Q.  Tudgment 
confirming  7  I'ec,  IsSi',  Monk,  liam- 
say, Tessier,  Cross.   Baliy,   .I.I.,    Hep.   ■■> 


[.eg.   Xew^ 
Let.'.  Ml'. 


421.  S(>.    L.  U.   ;i.')7,    \-l    1!. 


s'  ti.  Miarelhuieiiii.f.  —  ^[otion  in  ap- 
peal to  reject  a  paper  in  the  ntiture  of 
a  l!eqiu/e  dri/e  tiled  subsequent  to  the 
rendering  of  the  judgment  appealed 
from,  h'ejected.  J  (uninllc  (f-  Rasset/c 
•M.  .Fudgnient  1S74. 

Consolidation  of  suits.  Where  since 
lion  }i|>pe;ilal)le  actions  in  the  Circuit 
Court  an-  consolidated  with  one  that  is 
appealable,  as  involving  the  same 
(luestion.  the  whole  will  be  adjudicated 
on  an  apjieal  in  the  Drincijial  case. 
Mniitieal  if  S'lre/  Ruifinii/  foni/Kin!/  '^' 
Vinci'til  >  I  «/.  M.  .rudgineiit  contirmiuu 


il)  Mni'i:.  Tlii'Sf  ciises  wciv  liotli  ri.'VtTscil 
in  till'  Sujiieiiii'  Court.  It  is  iiupossiiilc  to  tell 
>  II  what  iiiiiuiiili'  Ilic  ciusi-  of  'r'iiii/ri's  d-  Ih  . 
^(7< /.v  was  ivvt'is(Ml  tor  it  is  iioi  ri'jiortpd.  It 
is  not  iiinu'ohalilc  thai  tin'  n'port  of  the  cii.^e 
.<t'  li-'ii'  li-  Li'ri,  ti  Suji.  (_'.  liL'p.  V-'i'l,  would 
Kiasa  ii'jMUt  for  hotli.  Thi-  learned  t'liicf 
.Instill-  says  till'  I'li.se  of  Giinira.s  A-  JMsHii.s 
,uid  also  the  insfdi'Lam/iLin  iV-  Soith  Ka^lfni 
Jluihnnj  Ci>iit/i(niii  are  o/tpositr  to  that  of 
Jlifd d-L'vi.  It  would  he  ditliiailt.  to  tiiid 
two  oases  more  unlike  than  that  of  Oituiras  ,i- 
/Vf.s(7'7.v,  and  of  y/cri/ ,(•  /,.r/,aiid  the  baiiih- 
kin  ease  was  tried  by  jury.  Mr.  .lustiee 
Fonniier  admits  that  the  Court  of  Appeal  liad 
ro  di'eide  the  lael  ^uicani  .td  iviisi'icncc,  and 
(lien  he  proceeds  to  say  that  lie  had  no 
means  of  having  any  conscienee  in  the  matter, 
lor  he  I'ould  not  say  why  the  damages  in  the 
l{eed  case  should  not  have  been  ti.xed  just  as 
liroperly  at  $2,000  as  at  ^i^.")0O.  This  was 
alaniiingly  vague,  and  the  .short  heading  of 
rile  report,!  by  whom  supplied  dens  not  apjicar^ 
i.s-  in  iliesc  terms  :  "  In  an  action  of  daninges. 


if  the  amount  awmled  in  the  Court  of  liist 
instance  is  not  such  as  to  shoi:k  tlie  sense  of 
justice  and  to  make  it  ajijiareiit  that  there  was 
enor  or  partiality  on  the  ], art  of  the  judge 
(tlie  exeicise  of  a  discietion  oi:  his  part  being 
in  the  nature  of  the  ea.se  reijuiredl  an  a[>- 
[lellate  Court  will  not  interfere  with  the  dis- 
<retion  sueh  judge  has  e.xercised  in  deteriniii- 
ing  the  amount  of  damages."  If  this  limse 
and  soiiiewhat  sensational  sentence  is  the 
i/if/iim  o!'  the  Supreme  Court,  the  decision 
prol>ably  ainoiuits  to  no  more  than  this  Court 
lias  always  held  ;  but  it  does  not  result  from 
anything  any  of  the  judges  in  the  Supreme 
Court  is  reported  to  have  said,  and  its  appli- 
cation to  the  (lingi.is  case  is  out  of  the  ipies- 
tion  ;  for  if  according  any  amount  of  damages 
could  shock  the  sense  of  justice  (since  this  is 
the  test),  it  must  be  in  giving  to  a  manlike 
Oingras,  for  a  triHing  injury,  arising  fromeir- 
cumstauces  in  which  lie  was  not  wholly  blame- 
l.-'s.-j,  a  capital  sum  the  inteit;st  of  which  could 
be  annuallv  wreater  than  his  whole  earnings. 
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24   Xovoiuber,  1SS4.    Sir  A.  A.  Doiioii, 
V.  .).,  ^^foiik,  Kainsay,  Tossicr,  Baby,  .1.1. 

From  /he  Sujtcrioi'  Court — 

§    I.  WllKN  AI'I'ICAI.    MKS. 
§  2.  Al'I'KAKANCi:. 
§  ;>.  SlXllilTY. 

§  4. Insolvkncv. 

S^  0.  ]\Il.SCi:M.ANKOr.S. 

§  I.  Wlten  appeal  lien — Ai)i)cal  lies 
to  the  Court  of  (^neon's  ]5oncli  upon 
any  linal  juilLrnicnt  rondorocl  by  the 
.Suiierior  Court,  l)o.si(les  those  mention- 
ed in  art.  1111  C.  C.  P.  (1)  except  in 
oases  of  Vcrlioruvi  and  in  matters 
concerning  mniii(tipal  corjiorations  or 
offices,  as  provided  in  article  lO.i.'i  C.  C. 
]'.  and  except  also  cases  which  have 
been  inscribed  for  leview  beibre  three 
judges,  and  shall,  on  siidi  inscrii)tion, 
liave  been  jiroreeded  with  to  judgment 
and  if  such  judgment  confirms  that 
rendered  in  the  iirst  instance,  11  J.")  C. 
C.  r.,  ;i7  Vict.,  c.  <■),  s.  I  A:  2  i2i.  And 
except  idso  iiom  judgments  in  trials 
under  the  Dominion  election  act  t.'iT 
^'ic.,  c.  t),  s.  li'.b.  And  oxcej)!  also  from 
judgments  under  the  "  Quebec  contro- 
verted election  act,"  r.  Euitoif.  (.'iS  Vic. 
ca]).  S,  sect.  ',M),  2nd  Sess.  I  ST."),  i}.) 

Artii'le  1 1 1  .">  C.  < ".  V.  suffered  so  many 
legislative*  changes  that  it  is  necessary, 
in  order  to  make  the  tlifferent  decisions 
clear  to  give  the  enactments  at  length. 
As  the  article  lib")  iirst  stood  in  the 
<  "ode  it  was  in  these  words  : 

••  An  apjieal  lies  to  the  same  Court 
Q.  B.)  upon  any  other  (than  appeal  by 
way  of  error,  final  judgment  remlered 
by  the  Sujierior  Court,  excej)t  in  cases 
of  Ccrlioruri.  and  in  matters  concern- 
ing municipal  corporations  or  offices,  as 
])rovided  in  article  ]U.').'i.  By  the  .■;4 
\'ic..  c.  4,  sect.  12  (Li.  it  was  enacted 
that,"  article  ill.')  of  the  said  Code 
iC,  ('.  P.)  is  hereby  amendeil  by  adding 
at  the  end  thereof  the  following  words  : 
and  exce2)t  also  in  cases  for  an  amount 
not  exceeding  two  hundred  dollars,  in 
which  the  judgment  has  l)een  recover- 
ed in  review  beibre  three  judges, 
assented  to  24th  December,  1 870.  'Vhe 
'M  Vic,  c.    12,  iLi  then  provided  tliat 


any  party  other  than  the  one  inscribing 
in  review  before  three  judges,  might  tile 
in   tlie    office  of  the   j)i«»ihonotary.   a 
notice  that  he  did  not   waive   his  right 
to  appeal.     This  declaration   saveil  his 
right   to  api)eal,   if  the   jmigment   in 
review  was  against  him.     If  he   made 
no  such  declaration  he   accjuiesced  in 
the   review   and    he   lost   his   right    to 
ajtpeal  against  the  judgment  in  review. 
Sects.  I  A:  '•'>,  on  receiving  notice  of  this 
<leclaration  the  party   inscribing  might 
•  liscontinne    his  inscription   in    review 
and   appeal.    Sect.  2.  If  the    jiarty    in- 
scribing persisted  in  his  inscription  an<l 
thejuilgment  in    leview    was   unfavor- 
able to  him  he  could  not  appeal.  .Sect.  2. 
This  act  was  assente<i   to  24  Decembei'. 
1N72.     By  the    .JT  Vic,    c  fl.    ,soet.  I,  it 
was   provided  that  :  '•  no  per.son,  w/io 
sliult  hare  inscribed   in    nrieic  befort- 
three  judges,  any  cause  in  the   Circuit 
Court    susceptilile    of    aji])cal    to    the- 
Court  of  (i>ueen's  Bench,  or   any   chusc 
in    the   Supt-rior  Court,   and   shall   on 
such    insci'iiition    have    jjroceeded    to 
judguient,  shall  be  entitle  to  appeal  to 
the  Court  of  Queen's  P.ench,    from  the 
judgment  of  the  Sujierior  Court  sitting 
in  nn'iew,  if  such  judgment   confirms 
that   rendered  in    the  first    instance."" 
Assente<l    to  2Sth  .hmujuy,   IS74.     Sec 
also  notes  on   art.  I'.'i'i  (.".  C.  P.  by  Mr. 
.Justice   Ta.schereau    of    the    Sui)ren\f 
Court. 

A  <lelendant.  whose  j)etition  to  bi- 
released  fiomcustoily  under  u  cu]) ias  ad 
re.sp.  has  been  rejected,  has  a  right  to 
api>eal  <le  piano  from  the  judgment 
rejecting  such  petition,  and,  therefore, 
an  ajiplication  by  him  for  permission  to 
aj)peal  will  be  rejected  on  that  groin\<l. 

A  <lef'endant  in  such  a  case  cannot 
obtain  permission  to  ai)peal  in  for?)!/} 
panperia.  The  Canadian  Bank  «./' 
Commerce  «(■  liroun  ci  al.  M.  .lud;: 
mcnt  12  Dec  1S74.  Dorion  C.  .J.  Monk. 
'I'aschereau.  Kamsav,  Sanborn.  .I.i. 
Hep.  l<i.l.  110. 

An  ajipcal  may  be  instituted  from  ;i 
judgment  ilismissing  a  jietition  foi- 
release  under  a  c«^><(fj>',and  from  various 
other  interlocutory  orders  or  judgment,- 
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ill  connection  with  such  capias  rendered 
partly  bv  the  Court  below  and  partly 
by  a  judge  thereof  in  chambers,  by  one 
.ind  the  same  writ.  an<l  without  obtain- 
ing  the   previous    permission    of    the 

<  'ourt  of  (Queen's  Bench  to  appeal  from 
such  interlocutoiv  orders  or  judgments. 
Fhillip.-i  .(■  Snfhrrlnnd.  M.  Judgment, 
1 J  Feb.  IMT'),  Dorion  C.  .f.  Monk,  Tas- 
chereau,  Hamsav.  Sanborn  -U.  Kep.  l'.» 
-F.  i;u. 

Writs  of  prohibition  are  obtained  by 
proceedings  before  the  Court  or  .judge. 

<■'.  c.  i>.  i(».;i,  im*:;. 

And  so  an  appeal  lies  to  the  Court  of 

<  Queen's   P.ench,   from   a  judgment    in 

*  "hambers  refusing  a  writ  of  prohibition, 
i-^xp.  <>'FarrpU,<l.  .rudgment.O  March, 
l,s7'),  i)nri(in  C.  .1.  Monk.  Taschereau, 
li'amsiiy.  Sauljorn  -M. 

IJut  tiiere  is  no  direct  appeal  to  the 

•  ouit  of  Queen's  Bench  from  an  order 
of  a. judge  in  < 'hainbers  homologating 
I  he  adxTce  of  a  family  t'ounril  and  allow- 
ing the  sale  of  real  estate  belonging  to 
minors  :  for  tli.-  duty  of  the  judge  is 
iiiinistcrial,  ami  can  be  performed  by 
the  prothonotary.  Jleh'reini  tt-  C/tevre- 
tils,  (^  Judgni'iit.  s  march,  1870,  Do- 
lion  C.  .r.  Monk.  Ramsay,  Sanborn, 
I'essier,  .M.  l.'ep.  ''  Kev.  Leg.  (jii4. 

flic  appoal  wa-  from  a  Judgment  of 
the  Superior  <_'i>iirt  refusing  a  writ  of 
)>rohibition  to  previ-nt  the  respondent 
A  ube,  a  justice  of  the  Peace,  who  had 
oindemned  the  appellant  to  pay  the 
[''■nalty  provided  f)y  art.  I'X'i.  Municipal 
( 'c)d«\  fiiim  executing  the  judgment.  The 
r.'spoiident  moved  to  reject  the  appeal 
on  the  groiniil  that  it  was  a  municipal 
matter  and  came  within  art.  Il>oo  C.  C. 
r.  JlchI,  that  this  was  not  a  matter  re- 
hiring to  uiuni<ipal  corporations  and 
ollices,  within  the  meaning  of  article 
In:!.),  C.  C.  P.  T/ie  L'orporniinn  of  St. 
I.itiare  <(■  Aube  et  al.  Q.  .Judgment,  4 
March,  ISTti.  Porion  C.  .1.  Monk,  Kam- 
~ay,  Sanborn.  Tessier  .F-F. 

Where  no  declaration  ha-s  Iteen  made 
under  section  I.  .Jti  Vict.  c.  2.  <i».. 
a)iiH\ils  will  lie   dismi.<~e<l   on    motion. 


Dayon   tt'    Perr'ni,   (i-   Judgment   dis 
missing    api>eal.    s    September,    IST-'i, 
Dorion,  C.  .F.,  Monk,  Taschereau,  Kam« 
say,  Sanborn  JJ. 

After  the  ijassing  of  the  Quebec  Sta- 
tute 37  Vic,  c.  (),  s.  1 1 2,  no  appeal 
lies  from  a  judgment  of  the  Court  wi 
Review,  modifying  the  judgment  of  the 
Court  of  first  instance  in  favour  of 
appellant.  Beaucheiic  .f-  L'Abh^,  Judg- 
ment, 2  Dec.  1875.  Dorion  C.  J.  Monk, 
Kamsay,  Sanborn  .F.F.  Itep.  10  Uev. 
Leg.  115. 

No  appeal  lies  to  the  Queen's  IJench 
from  an  order  of  a  judge  of  the  Superior 
Court  in  Chambers,  permitting  a  can 
didate  at  a  federal  election  to  examiiu; 
the  ballots.  Mackenzie  i^  White,  .M. 
Judgment  20  September  1.S75,  Kep.  7 
Rev.  Leg.  218. 

There  is  no  appeal  under  the  Do- 
minion Election  Act  of  187-1  ;  the 
determination  of  the  judge  certified  to 
the  speaker  l)eing  declared  final  to  all 
intents  and  purposes,  save  in  the  ca^t- 
of  ai)peal  as  hereinafter  mentioned 
iSect.  29.)  The  appeal  is  to  the  Court 
of  Review,  and  the  court  shall  deter- 
mine and  certify  its  determination  and 
decision  to  the  speaker  upon  the 
several  points  and  matters,  as  well  of 
fact  as  of  law,  upon  which  the  judge 
might  otherwise  have  iletermined  or 
certified  his  decision,  in  the  same 
manner  as  the  judge  would  otherwise 
have  done,  in  pursuance  of  sections 
twenty-nine,  thirty  and  thirty-one  ol 
this  Act,  and  the  determination  of  the 
Court  thus  certified  shall  lie  final  to  all 
intents  and  [turposes.  Sect.  o'-').  And 
this  enactment  is  not  I'lfru  vires  ot 
Parliament,  nor  incompatible  with 
arts.  1115  and  IllGC.  C.  P.  Mussne  cf- 
Jlrnncait.  M.  Judgment,  on  motion  ask 
ing  leave  to  appeal,  refusing  the  appli- 
cation. 18  Dec.  1878  Sir.  A.  A.  Dorion 
< '.  J.  Monk,  Rainsay,  Tessier,  Cross  .F 
J.  Rep.  :>  Leg.  News  :;8  J.  2:5  J.  60.  U 
Rev.  Leg.  A2(). 

v^  2.   Apjiearancc Must  the   appear- 

anct'  of  Defendant  be  served  on  the 
opposite  party  V  Sue  arts.  83  and  4t>2  < '. 
C.     P.      I'lotrtni     if-     Miinicipuliti/    of 
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Halifax,  (.}.  .ludgtiient  j,'rantin;i  loavo 
to  ii]>penl  (i  Doc,  l87-"5.  Badglcy,  Monk, 
Tiischereau,  Karnsay,  J.J. 

A  Del'ondant  wlio  has  mado  (li'f'uult, 
and  is  allowed  to  apijcar  and  pload  to 
tho  action  will  not,  under  such  order,  be 
allowed  to  file  a  dilatory  i)lca  asking 
tor  secuiity  for  ("^sts.  Jfill  <i-  IKare, 
M.  Judgment  . I nnc  1. ST").  Dorion,  ('..L. 
Monk,  Tasiiheroau,  Ivanisav,  Sanb.irn, 
JJ. 

.•\i)i(('llant  )uovod  to  be  relieved  oi'his 
dfilault  and  to  bo  allowed  to  Hit  an  ajt- 
IHuirance.  ]{esi>ondent,  subse(iuently 
to  signification  of  appellant's  motion, 
moved  to  reject  Appellant's  appear- 
ance, '{'he  motion  oi'  Ai)i)ellant  was 
.i.'ranl<>d  on  payment  of  costs,  and 
Respondent's  motion  was  lejected 
witiiout  costs.  Ilicklc  «.V  Jfichard.  (J. 
Judgment  1st  Dec,  1S77. 

s'  o.  Scciiriiij.  —  be  cautionneuient 
lourni  pour  appeler  d'un  jugement  dc 
la  ('our  Su]ieri(MU'e  est  irregulier,  «'il 
n'a  cte  jireccdc  <run  avis  a  la  i)artic  ad- 
verse, et  que.  dans  ce  cas  I'apjjcl  doit 
ctre  renvoyc.  Ihtrinu  »V  Jhnion,  ^1. 
Judgment  27  Sep..  ISS.;.  Sir  A.  A. 
Dorion,  C.  .1.,  Monk,  Kamsav,  Cross, 
liaby,  JJ.,  l!ei).  ii  Dec.  AW.  .isf. 

Secui'ity  in  ajipeal  Iroin  a  judgment 
ill  the  Insolvent  Court  must  be  put  in 
within  eight  days,  and  where  the  writ 
has  issued  without  the  security  being  so 
jiut  in,  the  apj)eal  Avill  be  dismissed  on 
motion,  (j ilisim  .^  MrArtlniv.  M.  L'f* 
.lune  1877. 

A\'here  there  is  a  motion  to  dismiss 
appeal,  one  of  the  sureties  having 
become  insolvent,  delay  will  lie  granted 
a|ii)ellant  to  juit  in  another  surety. 
Kane  <{■  McLean,  <J.  Judgment  4  De- 
cember, INSO.  .*<ir  .\.  .\.  Poiion,  < '.  .1.. 
Monk,  IJamsay,  Cross,  Baby,  JJ. 

The  apitellant  deposited  bonds  oi  the 
City  of  ^fontreal  as  security  lor  an  ap- 
l)eal  by  the  Corjjoration  olthat  City  to 
t  he  Privy  Council.  These  bonds  were 
held  to  be  an  in.sutticient  security  foi- 
the  Corporation, and  the  delay  was  pi'o- 
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longed  to  jnit  in  security  till  the  4th. 
In  Chambor.-,  Monk,  J.,  "u  Nov.,  I.S7t>. 
On  the  4th  the  Corporation  deposited 
$10(10  as  secmity,  but  it  appearing  that 
this  sum  was  insnfticient,  they  subse- 
quently deposited  S^tK)  additional. 

Hes])on<lent  (hen  moved  be  allow- 
ed to  cxocute  his  judgment,  on  the 
ground  that  the  failure  of  a))pellant  to 
])Ut  in  scc.in'ity  within  the  delay  of  si.\ 
weeks  first  allowetl,  tin-  respondent  had 
a(!qinred  an  alisolute  right  to  execute 
his  judgment.  The  Mai/oy  dv.  of  Movt- 
real  (!'■  llnbtil.  M.  Judirment.  '.•  >[arch. 
1S77. 

{^  4.  Insolvcncji — \  local  act  laying 
down  general  rules  as  to  api)eal  will 
control  appeals  in  matters  of  insolv- 
ency. Sleicar/  es  <pia.  if-  Anf/ern,  .M. 
judgment,  ^larch,   IS74. 

So  where  an  act  of  the  legislature  ol' 
the  rrovinee  of  (Juebcc,  passed  in  1S7'_'. 
(.iC)  Vic.  c.  1 1*,  Sect.  ;{|,  limited  tlu^ 
right  of  appeal  in  certain  cases  which 
had  come  to  the  Court  of  Review, 
it  w;is  held  that  this  enactment 
ap])licd  to  cases  in  insolvency,  ami 
that  it  was  within  thc^  jjowers  of 
tlu!  local  Irgislatme,  as  it  contravened 
no  act  of  rai'liamcnt  relating  to  insolv- 
ency. 

Ap])eal  irom  jiulgment  in  Insolvent 
Court.  .Appellant  did  not  put  in  secu- 
rity within  eight  days.  ( tn  the  tenth 
day  the  judge  refused  to  take  the  sec- 
urity, and  tlie  appeal  was  not  further 
jirosecuted,  but  the  wi'it  had  issued. 
.Motion  to  I'cject  the  appeal  was 
granted, 
Judgment.  L'O.lune.  1S77 


(iibsoii    ,f-    McAillmr,    M. 


.\n  a])poal  fiom  a  judgment  in  review 
in  a  matter  ot  insolvency,  taken  on  the 
ninth  day,  is  a  day  too  late,  will  be 
rejected  on  motion,  the  Court  having 
no  jurisdiction  to  extend  the  delay  of 
the  Statute.  GraJ'tis  <{■  Sleeper,  M. 
Judgment  '1\  l^ec,  IS77.  Sir  \.  \.  Do- 
rion, C.  J.,  ^lonk.  b'amsay,  Tessier. 
Cross.f.M.    |Je]>.  2'1  J.  7(1.     i "  Leg.  New.- 


Also  the  case   of  Cntttm  <f'  The  On/a- 
rin  Hank.,  M.  Jiigment,  Dec.   1S77. 
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A  motion  was  made  l'opsi)ecial  leave 
to  appeal  alter  the  expiration  of  eight 
days  from  the  time  the  .jndpneni.  pur- 
]ioVted  to  be  rendered  in  open  <'oint, 
as  ro((uired  bv  the  insolvent  act  IS7"), 
Sect.  I12S.  AHidavit  setting  forth  that 
judgment  puri)orted  to  be  rendered  4th 
■.Inly.  On  the  Tth  and  Sth.  12th  and  l.'Jth 
A))pellant's  counsel  tried  to  obtain  copy 
of  iudgment  but  it  was  not  drawn.  ( >n 
I4tli  heai)i)licd  at  I'i'Othonotary's  oilice 
without  any  bettor  result.  Th.  judge  in 
Chambors  then  refused  to  take  the 
hond.  Leave  to  appeal  refused.  The 
('aiiadndiKtrdiilr,'  Co.  ,(■  Hank  "jllor/ic- 
/(///a,  M.  .bidguieut.    September.    ISSI. 

A  rule  to  show  cause  why  a  writ  of 
:i|)peai  siiould  issue  will  lie  rej(H;tod, 
uluMi  the  only  cause  lor  [ho  rule  was 
ihe  mo'c  fact  that  the  delay  tor  api)eal- 
ing  under  the  Insolvent  Act  had  ex- 
pired, and  unless  there  was  a  very  (dear 
(•as(^  to  shew  that  theri?  was  no  appeal, 
and  that  the  p.nty  was  seeking  (o 
obtiiiu  an  appe.'il.  -imply  to  IVustiate 
the  ends  of  justice.  <  nih.ii  ,(•  The  On-  ' 
lario  Hank.  M.  .Indg;iieiit.  -ll  >ept. 
IS77,  Sir  A.  \.  hnriou.  ''.  .1..  Monk, 
l.'amsay.  Te^sier,  .1.1.    b'ep.  L'l!  ■!.  77. 

■;  I.  When  apjxdl lies.  —  Anappeallies 
IVom  any  interloculoryjudgment  of  the 
S.  ( '.  in  ill!  ap'^ealable  case  ( 1 1  when  it  in 
part  decides  the  i«sue  ;  ("Jiwheii  it  orders 
ihe  doing  Ola  thing  whii'h  cannot  be 
remetlied  liyihe  final  Judgment:  {'■)] 
when  its  elh'ct  is  umiec(>ssarilv  to  delav 
the  tri.'tl  of  the  suit.   1  liC)  ('.  ('.  P. 

•j  ■_*.  Mdliiin  I'lir  li.tire  to  apjteal.  Ap- 
peal fiom  ;ni  iuterloeutory  judgment 
e;uuiot  be  insiitnte(l  without  leave 
iieiiig  granted  by  the  < '(jurt  of  (^.  li. 

It  is  disr'i'ctinnaiT  with  the  ('om-t  to 
i-'raiit  III'  letiisi'  leave  to  ajipeal,  even  in 
eases  falling  within  one  or  other  of  the 
eatCiTories   juentinneil    in    art.    1  IKi    < '. 

('.  r'. 

heave  to  apjM'al  will  only  Ix^  granted 
■'11  motion  duly  siguitied. 

f  he  Court  will  not  grant  leave  to  appeal 
liom  an  Inteilocutory  order  of  a  judge 
in  Chambers   authorizing   the  opening 


of  the  door  of  an  insolvent.  W'hillock 
Si  Ti/re,  M.  .Iudgment.  Sop.  1S74.  Do- 
rion,  C  .1.,  ]\ronk.  Taschereau,  llamsay, 
.Sanborn,  J.l. 

lioave  to  appeal  will  be  granted  from 
a  .Iudgment  dismissing  an  cvccplion  a 
la  I'onne.  Sddeaii  <[•  llabij  ef  nL,  Q. 
judgment  .')  I>ec..  IS74.  Dorion.  ('.  J., 
Afonk,  Taschereau,  b'ainsav,  Sanborn, 
.1.1. 

Leave  to  ajipeal  will  bi'  refused  from 
judgment  dismissing  a  ileTen.-<e  en  dioil. 
Ddiifneanll  if-  l^erre.anll,  .M.  .Iudgment 
March,  IS74.  'I"as(thereaii,  Kam-'ay,  San- 
liorn,  Lorang")'.  .1.1.  Ilall  S-  Tnicntle,  (^. 
.Iudgment  I  .March.  |S7.').  Iiorion,  < '.  .1., 
Monk.  'I  aMlicr<'au. 
,1.1. 


h'aiustiy,  Sanborn, 


Leave  to  appeal  ^vill  be  relii>ed  IVom 
a  judgment  oi'  jtmin'  aran/  J'nirr  ilroil. 
Jiihin  &  Barbeuii,  <i>.  .Iudgment  ">  Soil, 
IS7.").  Dorion,  0.  .1.,  Monk,  'I'a-chereau, 
Ramsay,  .Sanliorn,  -bf. 

An  ajijieal  will  not  be  allowed  on  a 
(|uestion  of  costs  alone,  doihie  A- 
lUack/ork,  ^f.  .Iudgment  coulirming  2~ 
.lanuary.  IS7t').  Dorion,  (".  .1.,  Monk, 
Ramsay,  Sanborn,  Tessier,  .J.I. 

Leave  to  ajipeal  will  not  generally  ho. 
granted  on  a  <|uestion  purely  of  costs, 
nor  on  mere  matters  of  jirocedurc, 
nor  where  the  jiarty  has  ajipeared  to 
ac(juiesi!e  by  taking  subse(pient  ]iro- 
ceedings.  I  far/  tt  The  Northern  ,lss. 
Co.,  M.  .Iudgment  1S74. 

Leave  to  appeal  will  not  be  granted 
from  a  judgment  on  a  mere  matter  ot 
procedure.  Phillip.s  iV  Choqnet/e,  ^L 
.Judgment,  March,  |S74.  Taschereaii. 
Ramsay.  .Sanborn,  l/irauger,  .1-1. 

A  case  nnty  be  inscribed  foi-  en/jnchf 
ct  mSriles,  without  liliug  articulation  of 
facts  and  answers,  when  the  d<'lay  for 
filing  the  same  had  exiiired  belbre  the 
date  of  the  inscrijition  :  and  an  inter- 
locutory judgment,  rejecting  su(di  hi- 
scription,  is  a  judgment  from  which 
an  ajipeal  will  lie  Ihl/ai/  <!•  (jiiai/,  Q. 
.Iudgment  1  Dec,    1^74.   Dorion.  i '.  .1.. 
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Monk,  'rasulieiviiu,    liiinifuy,  Sanborn, 
J.I.,  I  (i.  L  1{. '.II. 

I.oiivo  toappoiil  ui.'iy  Im- granted  from 
iin  inti'ilociitory  jmlgmi'nt  roicflosing 
ii  party  at  Eiuinvle  i'or  noii  ai)[)oarance. 
Poiitiii'!/  <l'  liichdnl.  .Iiidgniont  Juno, 
LSTo.  liorion,  ('.  .).,  Monk,  Tascliereati, 
I{anisay,  .'^anliorn.  .1.1.  <  >n  the  merits  of 
the  applic.'itioii,  linnisav  ic  Siinborn. 
.I.F..  ilis. 

Ami  so  iil.-o  in  Hall  (!•  Kimj  tl  (iL, 
<^  .Jii(lj.'ment  1  Muroli.  isT.'j.  Dorion,  < '. 
.).,  ^ionk,  'rasciicreaii,  Hamsay,  ,Svn- 
liorn,  .1.1. 

Leave  til  iippcal  iioni  tin  int<'i'loeii- 
tory  jmlgniont  will  not  i)e  granted 
when!  in  tiie  (ipinion  nl  the  Toiirt  of 
.■q)|('al,  llif  judgment  is  eorrei;t.  Pacaiul 
il-  I'oissini.  .Iiidgnient  (»  Deoeml)er, 
|S7;;.  Dnval,  C.  J..  IJadgley.  Monk, 
'rascliereaii.  liamsay,  .1.). 

Leave  to  appeal  IVoiu  a  jndgment 
ordering  an  c.vjicrli-ii'  uiay  lio  relnsinl 
in  the  <liscretion  oi'  the  <  'onrl,  althongh 
it  decides  part  of  the  i-<iies.  liecii  tt' 
I'aliii,  t^>.  .iudgiiient  .'i  June,  ixTf). 
l)orien.  (/.  .1..  .Monk.  Taschereaii.  Kani- 
say,  Sanhorn.  .1.1. 

Leave  to  appeal  will  not  Ije  granted 
i'l'om  an  inti'rlociilory  judgment 
allowing  a  wile,  aliuiriit-:  iluring  the 
liendency  ol'a  suit  with  liei'  hushaml. 
unless  it  was  evident  that  injustiee  had 
been  done.  Jt/(icli/<ii;l>'  iV  t'ro.sbi/,  .M. 
.imigment,  Mareh.  I >«7'i.  Dorion,''.  ,]., 
i\ronk.  'rasehoreaii,  llamsav.  .'^anborn, 
.IJ. 

W'heri-  Del'cndantV  pleas  are,  by  an 
interlocutory  judgment,  altered,  but 
not  so  as  to  prevent  him  proving  his 
whole  ileleiiee,  leave  to  api>eal  from 
siieh  interlocutory  will  not  l)e  granted. 
Leblanc  d-  rellcn'n  et  al.  <^  Judgment, 
March.  I  ST.").  Dorion  < '.  .1..  .Monk,  liam- 
s.ay,  Sanborn.  Tessier,  .1.1. 

i^  '1.  J/o/ ion  Jar  leure  la  (tpjxal. 


the  other  party,  alter  tlie  record  lias 
been  sent  l)aek  to  the  Superior  Coint. 
An.ielin  d-  de  Gaspi  et  al.  M.  Judgment 
1874. 

Motion  lor  leave  to  appeal  being 
served  on  Ilespoiulent,  he  filed  a  re- 
nunciation to  the  judgment  in  his 
I'avour  and  otiereil  to  pay  costs,  but 
did  not  tender  it  on  .Appellant's  motion. 
l{ejeeted  on  Respondent  paying  cost.s. 
(.'. '('.  i'.  477.  lklla;i  d-  Gmuj,  (I  Judg- 
ment 1st.  Dee.  1874.  Dorion  0.  J.,  Monk. 
Tasehereau,  Ifamsav,  Sanborn  JJ.  Kep. 
4(i.  L.  I{. ',M. 

1 

From  Circuit  Court. 

Tlu'  right  ol' appeal  from  decisions  of 
the  Circuit  Court  to  the  Court  of 
<^ieen's  15ench  is  proviiled  for  by  .\rt. 
1I4L'.  C.  C.  !'. 

By  art.  lOO  M.  C,  any  pruchi-verh'il 
roll,  resolution  or  other  order  of  a 
mimieipal  coiuieil  may  be  set  aside  by 
the  Magistiates'  Court  or  by  the  Cir- 
cuit Coiu't  for  tlie  country  or  district. 
Ac.  Uy  art.  '.lli<i,  an  appeal  lies  to  the 
county  council  "  from  the  homologa- 
tion of  any  procca  verbal  made  by  any 
local  council"  kc  If  the  proceeding  be 
by  way  of  Appeal  to  the  Circuit  Court, 
and  it  be  api)ealable  in  its  nature,appeal 
lies  to  the  (>iu;en"s  Bench,  (C.  C.  P. 
1 1 42i  although,  it  seems,  the  decision 
of  the  county  council  could  not  have 
been  appealed  to  the  Circuit  Court. 
iM.  C.  |(M)|.  •2)  and  that  no  appeal  lies 
from  the  county  council.  McLaren  d- 
the  Corporation  of  Jinckinijham,  ^L 
.iudgment,  21  Jime,  187'),  ]\Ionk,  Tas- 
ehereau, Ramsay,  .Sanborn,  Sicotte  .M. 
Sanborn  .1.  dis. 

In  a  ease  instituted  before  the  (,'ir- 
euit  Court, under  Section  lOU,  of  the  M. 
Code,  the  appeal  to  this  court  is  not 
taken  away.  Rolf  d:  the  Corporation  ol' 
tlie  Connlji  of  Stoke  M.  Judgment,  '11 
March,  iS7\),  Dorion,  C.  if.  Monk, 
Kamsav,  Testier,  Cross  JJ.  I{e[».  L'4. 
.].  lO.l.';;  Leii.  News  G'.i. 


Service  of  motion  for  leave  to  ajipeal        "  .\ny  municipal  elector  in  his  own 
is  not  sutlicient  if  made  on  attornies  ol    name,  may,  by  a  petition  presente<i  to 


H" 


AIM'KAI, 


AIM'EAI, 


no 


111.'  Mii^'istrate's  Court  or  to  tlie  <'ir- 
.uit  Coiii't  i)t'  tlio  county  or  <li.strict, 
.loiiiiUKl  ami  ohiiiin,  on  tlio  ground  of 
illf^'ality.  tlu'Jiiinulmoiit  of  any  muni- 
.•ii.al  li\  law.  with  costs  against  tho 
.•rnporation.'  M.  C.  t')9S.  A  petition  was 
pn'sented  to  tlio  <'ircuit  Court  for  the 
district  of  IkMJfoid.  i>raying  that  a  By- 
Law  proliiltitiug  tiio  salo  of  intoxicat- 
ing liiiiiois  siioiild  1)0  annulled.  The 
pt'tition  was  n-jt'ctod,  and  i)otitionorH 
il.poalod.  JIcl'l,  that  thu  hy-law  com- 
|iliiincd  of  was  a  liy-law  within  the 
lui-aning  of  art.  <V.t8  .^^.  ('.,  and  that 
tlie  jud^-'iiicnt  rejecting  tl»o  petition  was 
ai.p'calal.lr  under  art.  1 142,  •'!,  C.  C.  I'. 
r<,/i.se// <f'  ///'•  ('"rporafion  <>J'  the  Co. 
nj' llroiuf.  -M.  Judgment  reversing,  L' I 
Sep.  IfiTS.  Sir  .\.  \.  Uorion  C.  .l.,ilonk, 
li'amsay,  Tessier,  Cross  .1,1.  'i"hc('liief 
.iu-tic('  ilissentiug,  hut  not  on  this 
i..iiiit.  Hop.  I.  I.og.  News  .')!'••. 

.Motion  to  rojfct.  This  is  an 
:ilipeal  Iroia  a. judgment  of  the  Circuit 
' 'ourt,  exercising  original  jurisdiction 
and  is  not  witiiin  the  operation  of  art. 
It  177,  M.  C.  lUdckliiini  A-  Ihc  Corpura- 
ticn  (if  C/ii'ifetni  I'icher.  <^.  Motion 
r.'jected,  l'el>.  i^si'. 

And  the  case  coming  \i\>  on  the  mer- 
its, held:  under  article  KtO  of  the 
M.  < '.,  every  elector  has  a  right  to 
proceetl  l)efor(^  tho  Circuit  Court 
with  regard  to  any  valuation  role.  And 
tiiere  is  c.ppeal  from  any  judgment 
•it  the  f'u'cuit  Court  wlien  the 
amount  in  litigation  exceeds  S<l()0. 
JilacUbnrn  d'  tdrpurution  of  Chateau 
I'icher.  (I.  .ludgment  reversing  ">  Oct. 
I7^ij.  Sir.  A.  A.  J)orion  C.  ,1.  L'amsay, 
To^sier,  Cross,  Hal)y  .M. 

An  apiieal  lies  to  the  Court  of 
<iHi''en's  jiench  from  a  judgment  on  an 
opposition,  and  a  i)erson  who  claims  a 
total  exemi)tion  from  taxes,  may,  if 
))roceeded  against  as  a  rate  payer, 
avail  himself  of  the  remedy  allowed  to 
rate-payers  under  art.  '.•7(),  ilunicipal 
•  ode.  The  Mnntreul  Cotton  Co.  ,C'  the 
(.'orp'iratimi  of  the  Town  of  Valleyjield 
dt  JSulaberri/.  Judgment  17  .Sop.  LSSO. 
Sir.  A.  A.  Dorion,  C.  .1.,  Monk,  Kamsay, 
Chagnon  J,).  Hep.  2  Leg.  News  ;v.iS. 
■  >  Leg.  \ews  :]I7,  ',1  R.  Leg.  5ol. 


The  appeal  is  not  taken  away  in 
cases  of  expropriation  hy  a  municipal 
ity,  when,  hy  the  judgnidnt  complained 
of  the  report  of  the  couunissioners  has 
heon  rejected.  y/'«  Mayor  d-c.  of  Mont 
real  &  Frofhini/hametal.  "SI.  .ludgment 
Sep.  ISS4.  Dorion  C.  .1.  ^fonk,  Tasche- 
reau,  Ramsay,  Sanhorn  J<1. 

Where  there  is  an  action  in  the  Cir- 
cuit <  'oiu't  for  taxes,  to  the  amoinit  ot 
$'JOS.',t"),  appeal  is  not  taken  away  l»y 
art.  1077  yi.  Code.  The  Corporation  of 
St-(iitillaiiine  i(f  the  Corporation  of  the 
County  of  JJriiiumond,  Q  .ludgment 
March  IS74.  Dorion.  C.  .1.  Monk,  Tas 
chereaij,  Ramsay,  J.l. 

There  is  no  appeal  to  tho  Circuit 
Court  from  a  decision  of  a  Mimicii)al 
council  as  to  tho  revision  of  electoral 
lists.  The  appeal  is  to  a  judge  of  the 
Superior  Court.  St-JIenri  <t  Viau.  AI. 
.ludgment  reversing,Decemher  187-').  Do. 
rion  C.  .1.,  Monk,  Ramsay,  .Sanborn,  ,1,1. 

.Vppellant  cannot  join  to  an  appeal 
from  a  juilgment  in  review,  an  appeal 
from  the  original  judgment  in  the  Cir- 
cuit Court,  from  which  ho  had  not 
apiiealed  within  the  delav  lixed  hv 
art.  1I4;>,  <'.  C.  P.  Uyan  d-  Kilyour  M. 
Judgment  rejecting  appeal  from  Circuit 
Court,  21  December,  I  SSL*.  Sir.  A.  A. 
Dorion  C.  ,T  .  Ramsav.  Tessier,  Cross, 
Baby  ,1,1.  Rep.  ;;  Dec'  dW.  ;],!(). 

Leave  to  appeal  i'rom  an  interlocutory 
judgment  of  the  Circuit  < 'ourt  will  not 
be  granted.  Richard  k  Girard,  (l- 
Judgment,  ','<  June  1S7'),  Dorion  C.J. 
]\lonk,  'fascheroau,  Ramsav,  .Sanborn 
,1,1. 

Lc  cautionnemont  pour  appel  d'un  jii 
gomont  de  la  Com-  de  Circuit  doit  etre 
dans  les  tonnes  de  I'article  1143 — que 
rai)pelant  poursuivra  I'appel,  repondra 
a  la  condamnation  et  paiera  les  frais  au 
cas  oil  le  jugement  serait  contirme  ; — 
et  (lu'une  obligation  de  la  part  de  lu 
caution  do  payer  une  sommo  de  $'J(J<» 
dans  le  cas  oii  I'appelant  ne  poursui- 
vrait  pas  I'appel,  ne  repondrait  pas  a 
la  condamnation  et  ne  paierait  pas  les 
frais  si  lejugemont  est  contirme,  n'ost 
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))««  nil  t'luitiniintMiioiit  snlliHunt.  Felfoii 
(f  Itdaiii/er  el  nl.  M.  .liidj^UK'Ht.  con- 
liriiiinji  24  Nov.  ISS'J.  Sir  A.  A.  Dorioii 
('.  .1.,  McHik,  l{aiiisnv,  onsicr,  <!ro«s,.l.l. 
Hop.  ;;  D<.f.  d'A.   KIT. 

A  Hfoiirity  liniul  in  iipjx'iil  IVoiii  tlio 
Circuit  ("oiirt  iiiiiy  ln^  anii'iidiMj  hy  sup- 
plying the  (Icsciiptiou  ot'llit' rciil  <'stato 
«»n  wliicli  tiic  scrurity  jiistiliod,  uiid 
wliicli  liud  lioon  oinitt*Ml  in  tlio  liond. 
Thr  Mimlrrnl  ('otton  Co.  ,!'•  tfif  Corpor- 
ttliiiv  iif  llir  Tiiirii  Siiltifx'rri/  of  \'(il/ci/- 
Jhl(l,'Si.  .Iiidfiiucnt,  Appellant  allowod 
to  aniond  ImiikI,  jtl  Scptcinhcr,  IST'.f. 
Sir  A.  A.  iVtrion,  r.  .1.  Monk,  U'anisav, 
'I'.'ssicr,  .1.1.  ],'(■)..  lM.I.  I.V.t.  •_•  l,(^i:.  N«nvs 
L'.IS,  <l  1M,(-.  ;■).■> I. 

Tliorc  ."lionlil  lio  notice  of  motion  to 
rejei't  an  a|)peal  IVoui  tin-  <  'ii'cnit  Court, 
tlie  reeoi'd  not  liavin.u  hoeii  letinncd. 
Tiirrollr  .!•  Itiaiix,  (i.  .Itidiinient  l 
Mari'li,  iSTt;.  i)oiion,  C.  .1..  MonU,  Kain- 
say.Sanliorii.  Ti-ssior,  .1.1. 

Upon  an  iipi)oal  iVoiu  an  intorloeuloiy 
.iud,L'nient  any  party  may  pi'odiu>e  and 
file  a  I'actum.  ami  il  sneicsI'Ml  tin*  costs 
Dt'tlie  saiiii' will  lie  taxed  and  allowed. 
Hut  no  delay  can  lie  i:ranled  lor  the 
liliui:  olsueli  i'aetuin.  T/inntlun  ,i-  Tru- 
'li;i,  (i.  .Ind.i:uient  conlirmin.L'.  S  <  (ctolier, 
ISS.").  Sir  A.  A.  Dorion  C.,l.'Moid<,  Kain- 
>ay.  Cio^s.   i^.id.y.  .1.1.    II  (>.    !,.    1,".  iMC. 

'I'd    THK    ."<i  i-i;i:mi:    Cci  i;t i\'/if)i    il 

His Suliject     to    tli(>    limilalious  an  I 

jirovisious  liereinal'ter  made,  an  app(>ai 
-hall  lii>  to  the  Supreme  <'oint  IVom  ail 
linal  juduuuMits  olthe  hiu'liest  Court  ol' 
final  resoit,  wliether  such  Court  Ih>  a 
< 'oiu't  of  .Appeal  or  of  ori,i:inal  jurisdic- 
tion, now  or  liereafter  cstaMished  in 
any  I'rovince  of  Canada,  in  eases  in 
which  the  ''ourt  of  ori.^iual  jurisdiction 
is  ;i  Superior  Court  :  Provided  that  no 
ajijx'al  siiall  he  aljiiweil  from  any  jud.u!- 
ment  rendeied  in  tlu'  l'roviiU'i>  of  (^>ue- 
liee  in  any  case  wherein  tlu'  sinn  or 
value  of  tlie  mattt'r  in  dispiUe  does  not 
amount  to  two  thousand  <lollars;  and 
the  rifiht  to  apjx-al  in  civil  cases  given 
hy  this  Act,  shall  he  nndcu'stood  to  he 
given  in  .such  c  .ises  only  as  art^  men- 
tioned in   this  section,  e.xceia  Exehu- 


<|UPi'  cases,  and  ciwes  of  nmndaniux, 
habctia  >'<n-p.,.<,  or  niuniiMpai  hylaw.s,  as 
lieroinuftor  provid(M|.  Supreme  Couit 
A(5t,  ('.  •'!><  Vic.  cap.   II. 

It  is  tho  amount  dnmanded  and  not 
tlio  amount  awaide  t  which  regulates 
tiio  riglit  of  ajipeal  to  the  Suprcnu' 
C'oni't,  although  section  IT  of  tln^  .Sii- 
l)rem«i  Comt  A»  t  is  in  these  words: 
"  .No  ai»peal  shall  hn  allowed  in  the 
Trovince  of  (^iiohec,  in  any  cas<>  wliere- 
in  the  smn  or  vahu^  of  the  matter  in 
dispnt(>  (Iocs  not  amount  to  SiioiiO.  Tin 
(iiaiiil  Trim  It'  L''iiliriii/  Cn.  ,!■  (hkIIxhi/, 
(^  S  Sep.  1S77.  Dorion,  C.  ,1..  Monk, 
h'lunsav,  Te.ssier.  Cross,  .1.1..  .Moidv,  and 
Tessier.  .1.1..  dis.  h'ep.  :;  (,>.L.I{., . ;•»(•.."  (1) 

TdTUh:  I'ltivv  Cot  Ncn W/nii  il  liis. 

— "An  .'ippoal  li<>s  to  Her  Majesty  in 
Her  I'rivv  Comieil   (|i  from  linal    judL'- 


^l )  NoiK. — Al'li'r  very  lull  considcvation  of 
the  siilijcci  tills  view  li.i.s  liccii  roniirnicil  in 
tllcSuiirciMc  Cnlirl  oil  scvi  nil  occMsinns.  Sec 
tl;c    riisi'   of    liiilt^    .loViT,    1     SU]l.    ('.   i;c|.. 

:i-JI.  Cingias  .>;  Disil.'ts.  Levi  .'t  llccd,  •; 
Siiji.  C.  1,'cji.  ISJ.  Ill  this  last  ciisc  one  <if 
the  li'iinii'd  jiulgcs  (lillcird,  ninkiiig  a  di-- 
tiiiitiiiii  lictwccii  it  and  the  iiisc  of  lliirt.V 
.loyc '.  ill  wliiili  last,  cnsi-  tlic  iictioii  wiis  for 
an  :i|i])i'iil;ililc  iiinouiil  and  the  Judgiin'iit  for 
•Sice,  iiiid  till'  dcfciidaut  ;iii]ii'M'l('d.'  In  Levi 
.V  l!i'i(l  till'  ]il;iintill'  a|i)icalcd.  Ih'  tlicrctoio 
coiiti'iidid  tliiil  tile  niiitlcr  in  disjuitc  in  tin- 
fust  ciisi'  was  till'  wliolc  dciaiuid,  wliili'  in  tln' 
lalli'i'  rase  it  WHS  only  tlic  innolllil  of  jiidg- 
nicnt  that  was  in  dispute.  Il  was  :is  tlioiiyii 
till' jilaiiitilf  liiul  lilcd  a  irlra.i'il.  'l'\u\iv  is 
jx'iliaps  sonic  dilliculty  in  cnnstniing  the 
words  of  llic  statute  so  iis  to  supiioil  tin- 
judguu'Ut,  iiiid  on  till'  otluT  hand  Ihe  dilli- 
cully  is  I'i'itaiiilv  not  less  in  tiiUiiig  tlu' 
niiiouiit  of  thi'  judgnii'llt  as  dtiidilig  the 
right  of  :i]iji(Nil.  Till'  stiitule  dors  iioi  say 
that  ;ii>ii(';il  lies  when  tin-  liuittiT  in  di.sjmtc 
hy  Ihr  iiii])('llaiil  aiuoiiiits  to  .'i<-J(iiiii,  hut  that 
;i|i]ii'al  lies  iii  iniii  ri(\r  wherein  the  sum  or 
value  of  the  matter  ill  dispute  is,  .Sic.  It  is 
theivl'iiie  the  amiuilit  of  the  (7(\(  wilieh  is  the 
test  of  its  niiiirdliilitlifii.  Mr.  .luslice  Tas- 
ehereau's  dislinetion  iii>peais  to  nie  to  be 
visiuiiaiy,  and  the  illiislialiou  of  a  rrlrcril 
I'allaeious.  'I'he  (Vfw  is  altered  hy  the  rrtrim'/, 
it  is  not  by  the  Jiulgineiit.  It  would  also 
have  the  iiieoiiveiiieiH'e  of  niakiiig  the  case 
appealable  for  one  parly  and  not  for  the  other, 
a  eonstnietion  the  words  of  the  statute  will 
not  bear. 
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111.  Ills   roiidiMcd  ill  iippoal  or  oiior  l»\ 
ill.'  Coint  ol'liuoen's  Jieiioli : 

1.  In  all  cftscH  wIhm'c  tlu'  inattor  in 
.lisputf  ivlfttcs  to  liny  l<'0  ol'  oflico, 
.lutv,  rents,  icvcnno,  or  luiy  sum  ol' 
moi'ipy  imyiii»l<'  to  lloi  Mii,i«'sty  ; 

'2.  In  I'usos  I'on.crnin;;  titles  to  lands 
nv  ir'noiiients,  annual  rents  and  other 
matters  liy  wliieli  tii<>  rijilits  in  fiituro 
.il'  paities'iiiiiy  lie  allecteil; 

;;.  ill  all  otlier  eases  wherein  tlie  mat- 
ter in  disjaite  exceeds  the  Slim  or  vain.' 
oi'tiv.'  hundred  |Mimids  sterling:."  <'.('. 
1'..  NTS. 

Leave  to  a)il>elll  to  tlie  I'livy  <'oiineil 
isonly  ^'ranted  Ironi  linaljndj^ments.  (h 

Leave  to  ajiiieal  to  the  I'rivy  (Joinutil 
tinma  Jndf,'mentoitlie<'oiirtori^i(H'n's 
i'.eiieh,  (^leliee.  will  lie  f^ranted,  al- 
liiouiih  the  oi)|iositi'  jiarty  lias  already 
ohtained  l.'ave  toappeal  totlieSnjtreinc 
I'oiirt  ofCanada.  T/ic  Cilij  of  Montreal 
A-  Devlin,  .hidyinont  'I'l  .Mareh,  IS7S. 
Sir  A.  A.  fiorion,  (". .).,  Monk,  L'ainsay, 
T.'ssier,  Cross,  ,)-).,    licp.    I    i^e^.   .News 


Cnder  tlu^  insolvont  Actol'  IS7,"),  the 
iplieal  to  tlie  J'rivy  t'onneil  is  not  taken 
away.  Seo  sections  S  and  iliX.  Kniijlil 
,!•  Ld  Ihinqiif  Xdfiona/e.  (i.  .Iiid,i;aient 
•-  .March,  1^7(1.  Dorion,  (.'.  .1.,  Monk, 
li'amsay,  Saiihorn,  .Met 'ord,  .1.1.   , 

The  defendant  lias  a  right  to  appeal 
lo  the  Privy '"oiincil  Iroiu  a  Jud.trmont 
■  man  action  to  set  aside  a* 'rown  i'atent, 
"'stahlishiii,!-'  Respondent's  title  to  lands. 
I'itvuutI  .('•  Jiickalji/.  ^.^  .liidgment  4 
Doc,  1S7.').  Dorion,  ('..).•  Monk,  JJani- 
-iiy,  SaiiLorn.  .1.1. 

An  ai)peal  to  the  Privy  ('oniicil  can 
he  allowed  only  iVoin  a  final  jndgnu'iit. 
Dnt    as  a  judgnuMit    dismissing  an  at 


(11  111  cnscs  ill  which  tlu'  :i|)lical  to  the 
'.'.  B.  is  lost  liy  division  in  Hevii'W  uinl(;r  :!7 
Vic,  (.  t),  s.  ],  tlicix'  niiiv  he  :iii]ii'al  to  the 
I'.  C.  111.  s.  -J. 


ta.'linieiit  lioloro  Jndginont  cannot  !»> 
reniedicMJ  at  any  otlior  stage  ol  the 
ca.se,  l\n'  (!oiirt  IioI.Ih  that  tlie  ,jii(l|;- 
inent  was  ii  linal  one,  and  the  motion 
lor  leav<'  to  appeal  to  tlie  I'rivy  (Council 
mnst  tlierelor*^  he  granted.  Dallimorc 
<('•  llrookr.     }>\.  .Indguient  Sep.  LS74. 

Wotherspoon's  (!.('.  1'.   note  to  art. 

11 7S. 

Leave  t.)  appeal  to  the  I'rivy  Council 
will  he  granti^d  i'roni  a. judgment  niaiii- 
lainiiig  a  cf<y>/«.v.  (ia/ilriiKj  >{■  The  II<t 
cheloijii  lUtiik.  M,  Sir  A.  A.  Dorion. 
C.  .1.,  iSIoiik,  li'ainsay,  <'ross,  .1.1.  h'ep. 
'1  fjcg.  News  'l,\'l. 

<  'oininissionorh  wereappoint.'d  for  the 
expropriation  of  certain  r.'al  I'stale  in 
.Montreal,  nmler  27  ami  l.'S  \'ic.  I  c.  (iO. 
They  iiia<Ie  an  award,  which  the  Cor- 
jioration  thought  extravagant  and  lie- 
lore  the  homologation  of  the  report,  the 
Corporation  moved  the  Superior  Conn 
to  have  the  Commissioners  remo\<'dfor 
want  of  diligeiHH!  and  li.U'lity  in  the 
ilisehargii  of  their  duties,  (sect.  '.(.)  Tliis 
motion  was  grjinted  and  new  Commis- 
sioners were  appointed.  The  Commis- 
sioners ajijiealed  to  this  Court  and  tlie 
Judgment  of  tlu!  Sii])erior  Court  was 
ri^versed.  L.-ave  to  appeal  to  tlu^  Privy 
( 'oiineil  was  resisteil  on  the  ground  that 
this  was  an  InterUicutory  .ludgment. 
//'■/(/,  that  it  was  linal  as  regards  the 
Commissi. mers.  L.'av.^  grant<!il.  Ilroini 
.!•  (il  .[•  'f/ie  Mai/iir,  .fr..  oj'  Mnnlveal. 
•  iiulgmeiit  IS7-I. 

There  is  an  appeal  to  th.^  I'rivy 
Council  from  .a  judgment  .setting  aside 
an  injunction,  if  the  amount  involvp<i 
he  sullicient,or  if  th.^  suhject  matter  he 
of  a  nature  to  jiermit  of  an  ajiiieal  in 
an  ordinary  case.  Mi: Donald  it  7o///. 
M.  Judginent  22  Marcli,  IS7'.>.  Sir 
.•\.  A.  Dorion,  C.  .1.,  Monk,  Ramsay, 
'I'essier,  Cross,  .1.1.  2  Leg.  News  10-L 

No  appeal  lies  to  the  Privy  Comieil 
from  a  judgment  upon  d.unurrer,  for 
there  is  nothing  in  the_iu<lgment  which 
cannot  he  remedied  after  iinal  judg- 
ment ;  the  judgment  is  merely  interlo- 
cutory, ami  motion  for  leave  to  appeal 
to  the  Privy  Council  cannot  be  granted. 
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Jironke  if-  Ulnnm field,  M.  .Iml^iiioiit, 
21  Sop.,  874. 

Wotliorsi)oon'.s  ('.  I'.  C,  note  to  ar- 
ti(!lo  IIH7. 

Tho  jii(lKiiH>iit  ^'nititiii^'  a  now  trbil  is 
Intorlociitoiy,  and  leave  to  appoal  to 
tlio  IVivy  <'()uncil,  will  not  tlKMoi'oio  lie 
j?mnto(l.  Soiit/i  Kaaltrn  Cnunlii's  linil- 
way  Co.  ii-  Lambkin.  M.  .ludgment,  1.') 
. I  line,  I.S77. 

XoTK .\i)i»lioatioii  was  .siil)se»|Uontly 

iiiado  to  tlio  .liidioial  C'oininitteo  lor 
leave  to  appeal,  and  it,  was  planted,  and 
tlie  judjjiueiit  f^rantinjj;  a  new  trial  was 
reveivsod.  It  is  considerod  that  this  de- 
cision of  tho  judicial  coniinittee  does 
not  loverso  the  rule  that  leave  to  ap- 
peal will  not  lio  ^'ranted  on  an  interlo- 
cutory   ju<lj;nient     hy    the    Court     of 

noon's  Ueiich. 

Leave  to  apjieiil  to  the  I'livy  Council 
will  not  Ite  granted  ironi  a  Judginent 
retusinji  to  (liscliarj,'e  a  i)arty  arrested 
inulor  the  waiiant  ol'  the  Speaker  of 
the  IIouso  of  Assenihly  of  tho  v^uehco 
Lo;:islature.  It  is  hecauso  the  case  was 
a  I'riiuinal  cnsi^  ?  Thejudfri^s  wore  divid- 
ed. Kx}>.  J)((iis<Tc<ni,  ^r.  .lud/^ment,  I'.t 
Fob..  IS7">.  Dorion,  < '.  ,1.,  .^[onk,'^ascho• 
leu,  h'anisMV,  Sanborn,  .1.1. 

Loavo  to  apjieid  to  tiie  Privy  Council 
will  not  be  iirunttMJ  from  a  Jiidf^uient 
uiaintainin.ir  a  )irohibitinii  a^'ainst  the 
council  of  the  bar.  (>' barrel  I  <f'  Itras- 
.sard,  (I.  .ludLMueut,  A  ^larch,  IS7S, 
Dorion,  C.  .1.,  .Monk,  h'ainsay,  Tessier, 
(.'ross,  .1.1.  Ke[i.  1  i.(\;;.  News  I  la. 

Leave  to  appeal  to  the  Privy  Coun- 
cil will  be  refused  oii  the  application  of 
a  relation  from  the  Jiulgment  of  tho 
Court  of  Queen's  Bench,  allowing!:',  writ 
of  Proliibition  to  issue,  restraining' "h- 
Council  of  a  section  of  the  bai.  U'»f.- 
ifll  «(•  liroxsurd.  .Judgment,  4  ^la'^ii, 
I87S,  Dorion,  C.  J.,  Monk,  Ivam^ay.  I'os- 
sier,  Cross,  -T.r.  \W\).  1  J.oir.  News, 
11"). 

The  amount  originally  in  issue  must 
govern  tho  right  of  Apjieal  to  tho  Privy 
Council.     And  even   whore   there  is  a 


cros.s-d(>man<l  for  an  amount  in  itself. 
not  appoalablo,  it  is  ».o  connoctfld  with 
tho  original  caso  as  to  f(»rm  part  of  the 
matter  in  dispute  in  tho  case,  und  it  is 
thorofon*  appoalablo.  liarf/fi/,  iV  liar- 
thlf  iV  K.  Cniitra.  ,N[.  .Iiidg'ment,  14 
Doc.,  IS7;. 

In  cali'ulating  tho  amount  nocossary 
to  make  a  case  appoalablo  tho  intorost 
uccriiod  iliiring  tho  suit,  cannot  bo  con 
sidorod.  S/antmi  if-  TJif  If  nine  fnsiir 
ancc  Co.  iM.  .ludgmont,  2(J  ."^op.,  187'.', 
Dorion,  C. .!.,  Monk,  Kamsny,  'ressier, 
Cross,  .bl..  |{ep.  2  Log.  Nowh,  ;!I4:  L'4 
.l.;!S.  il) 

Where  the  action  is  to  re(!ovor  bacU 
a  sum  of  money  o.vactod  illegally  from 
the  Apiiellant  under  an  assessment,  tho 
validity  ol  the  roll  notbeingin  <|uostion, 
loavo  to  appeal  to  tho  Privy  Coun 
cit  will  not  bo  granteil.  Future 
rights,  at  least  such  rights  as  are 
contemplatotl  by  tho  article,  are  not 
afl'eet(Ml  by  thi-  judgment.  If  tho  roll 
wore  in  existence  ior  throo  years,  tho 
total  amount  at  stake  would  not  give 
tho  right  of  a])peal.  Valni.s  A-  Les  Com 
miiinnircs  d'ecidcs  d'  /fnc/u'la</a,  also 
/w/,s'.s'/cr  <l''  T/ir  .same,  .M.  .ludgmont,  17 
Sep..  ISSO.  Sir  A.  A.  Dorion,  C.  .1.. 
Monk,  b'ainsav,  Cross,  .1.1.,  b'ep.  iJ  Leg. 
Xew.s,  .Ki'.i. 

The  certilicate  of  tho  Wogistrar  of  the 
Privy  Cdimcil  stated  that  tho  case 
"  stand-referred"  to  the  Privy  Council 
and  it  wasmoveil  that  the  record  should 
1)0  ordered  back  to  tho  Superior  Court 
liocaiiso  this  iiortiticato  does  not  show 
that  any  proi'0(>dings  had  been  taken 
within  six  months.  Motion  refused.  T/ic 
Mai/'ir  (f'c  iij"  Moii/rrul,  A'  Jirown,  .ludg- 
mont, March.  IS7").  Dorion,  C.  -L, 
Monk,  Tascheroau,  Hamsav,  .Sanborn, 
.1.1.  (2) 

A    judge   of  tlie   Court   of    (Jueen's 


(1)  Xori;. — Two  ciisL's  wore  tlfcitled  in  tho 
saiao  sense  one  21  Dec.  187'2,  the  other  22 
Sep.  1870,  coiisei[uciitly  iieforc  the  time  eover- 
ed  i)y  this  iiiile.v.  Wutlievspooa's  C.  C.  1*. 
note  to  art.  1178. 

{'2)  In  the  Privy  Couiieil  tlie  uppi-al  wa.-. 
tlisinis.seil. 
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nciifli  liiirt  jiowor  to  oxtond  tlin  ilnliiy 
lor  jjivi.ij,'  111"  soi-iiiity  on  lui  Jippoiil  to 
ili«  Privy  Coiiufil  boyond  th«  doluy 
.mloivil  i.v  the  Court,  iw  thiit  within 
whii'h  MHUiitv  luusi  l>e  givon,  whon 
siifh  jinli-'o  is  !*oi/iMl  of  tlio  mutter  ho- 
loio  tho  expiration  of  tlm  doliiy  origin- 
ally };ranti'<l  :  and  when  socnrity  is 
Hiv.Mrwithiii  'tuch  oxtondod  delay,  tlio 
i(>s|i<)n<l<Mit  I'annot  excouto  tho  Judg- 
m.-nt  appeaiid  IVoin.  Tke  Mivjur  A-c, 
,.f  M'.iitycul  ,\-  Hultert  cl  al.,  M.  Judg- 
liu'iit.  -'I  Maicli,  is77.  Sir  A.  A.  Dorion, 
(■  .1.,  Monk,  i{u..>  ay,  Sunborn,  'I'os.sior, 
,1,1.  ll.'p.  21  .I.H.-). 

On  motion,  and  by  (sonsent  of  both 
liartics,  an  ar/r  anjnide  faux,  may  bo 
oideied  to  1)0  sent  to  tho  Trivy  Coun- 
cil. I'aiut  .(•  llamel.  (}.  .ludgmont,  'i 
.linic,  is;:.,  Sir  A.  A.  Dorion,  0.  .1., 
.Monk,  IJanisay,  Sanborn,  .1.1. 

Alijilicalidii  in  appeals  f'rom  Superior 
Court  u'lielliKr  fiunl  or  iuterloculoryl 

>rotioii  to  striko  out  i)art  of  tho 
answers  inapiunil.  (ialtd-  Eoann.  Judg- 
ment. Sfp.  ISS4. 

APPRENTICE. — A  contract  of  appren- 
tieesliij)  \vi  I  bo  annulled  if  it  appear 
that  tlio  appn^ntice  lias  not  a  liiir  op- 
portunity of  ac(piiring  proficiency  in  the 
art  whieii  tho  master  engaged  to  teach 
iiim.  Jiaker  ct  Lebeau.  M.  Judgment 
eonfirniing.  21  February,  J.S84.  Sir  A.  A. 
Dorion,  C.  .1.,  Monk,  IJamsay,  Cross,  Ba- 
liy,  J.I.,  tiross  .r.,  dissenting.  Ilepoited 
7  Leg.  News  2'J'J. 

ARBITRATION  AND   ARBITRATOR.— 

■\rbitration  is  tlio  determination  of  a 
tontroversy  by  a  person  or  persons 
<lK)scn  by  tho  jmrties  thereto.  An  ar- 
liitrator  is  the  person  so  (iliosen.  In 
order  to  bind  tho  parties  tliore  must 
lie  a  submission  in  writing,  by  which  act 
the  parties  agree  to  abide  by  the  deci- 
-ion  ol'  the  arbitrators  whom  they  agree 
upon.  C.  C.  P.  1,341,  i;i45. 

'•  But  tlie  Court  may,  of  its  own  mo- 
tion or  upon  tlie  apijlication  of  one  of 
the  parties,  refer  to  the  decision  of  ar- 
bitrators any  cases  of  dispute  between 
relations,     concerning    partitions,     or 
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Other  matt«>rs  of  fai^t  whicii  it  i»  ditH- 
cidt  for  the  Court  to  a|>prociato  ;  and 
aluo  any  other  caHe,  if  tlie  parties  con- 
sent to  it."  C.  <'.  I'.  .{41. 

"  Deeds  of  submission  made  out  of 
coiu't  must  state  the  names  and  addi- 
tions ol  the  parties  and  arbitrators,  the 
object  in  dispute,  and  the  time  within 
which  tli(!  award  of  the  arbitrators 
must  be  given."  C.  C.  p.   1,144. 

"  During  the  <h'lay  fixed  by  the  sub- 
mission t\w  a))pointment  of  the  arbit- 
rators cannot  be  revoked,  except  with 
tiie  c()ns(uit  ol  all  the  parties.  If  thtt 
dehiy  is  not  lixod,  either  of  the  parties 
uiav  revoke  the  submission  wlitm  he 
pleases.  "     i\('.  r.  l;;47. 

''Tbe  submission  IxMoines  inopera- 
tive: 

'•  I.  In  the  ease  ol  the  death,  refusal, 
with(h'awal  or  mability  to  act  of  one  of 
the  arbitrators,  uidess  some  clause  pro- 
vides that  it  shall  avail  notwithstanding 
that  such  arl)itrator  sliall  l)e  roi)laced 
by  another  chosen  by  the  parties  or  by 
tlie  remaining  arbitrator  or  arbitrators 
or  otherwise ; '" 

"  li.  In  the  case  of  the  decision  not 
being  given  before  tho  expiration  of 
the  delay  fixed  ;  " 

"  o.  By  the  failure  to  agree  if  the  ap- 
pointment of  a  third  arbitrator  has  not 
boon  providetl  for  ;  " 

"  4.  By  the  mutual  consent  of  tlie 
parties ;  " 

"  5.  By  the  loss  of  the  object  which 
forms  the  subject  of  the  submission  ;  " 

"  0.  ]?y  the  extinction  of  the  obliga- 
tion whicli  formed  the  subject  of  the 
submission ;  " 

"  7.  By  revocation  in  the  case  of  the 
preceding  article."   C.  C.  P.  1348. 

Arbitrators  cannot  be  recused,  except 
for  reasons  which  have  arisen  or  have 
been  discovered  since  their  appoint- 
ment. C.  C.  P.   1349. 
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iSo  whore  tho  subinission  cluu'geil  the 
arbitrators  to  /aire  leur  rapport  on 
prononcer  leiir  sentence  arbitrate  dans 
le  cows  des  cinq  semaines  qui  nui- 
vront  le  (lit  Jour,  vinyt  qnatre  Juin 
courant"  and  it  ^.'as  further  stipulate'l 
that  it  «era  n^anmoins  loisible  atix 
dits  arhiii  es  de  jiroloni/er  tl  leur  dis- 
cretion le  temjis  qui  vient  de  leur  e/re 
assiijn^  pour  /'aire  le  rapport  et  la 
visite,  .s<  les  circonstances  le  requi^- 
rent.  "  Tlie  i)roceo< lings  were  adjourned 
by  simple  consent  ol'  parties  to  the  12 
October,  and  tlie  appellant  then  re- 
voked the  power  :  Held,  that  he  had 
a  legal  right  so  to  do,  and  that  no 
action  of  damages  would  lie.  Foisi/  & 
Diry.  Q.  .Iiulgiuent  reversing,  7  Sep. 
1874,  Clonic,  'raschereau,  Hanisay,  San- 
born, -F.r.  Taschereau  .1.  diss. 

Srmtde,  tliat  the  jjower  given  to  the 
arbitrators  to  prolong  the  <iel<'iy  indoii- 
nitely  is  similar  in  effect  to  finding  no 
period  within  which  the  award  shall 
be  rendered. 

And  on  the  same  principle  coanuis- 
sioners  to  make  an  assessment  for  a 
special  imi>rovement  ca"not  report  af- 
ter their  powers  are  at  an  end.   r.  As- 

."iHSSMKXT. 

By  a  deed  of  submission  it  wassti[»u- 
lated  that  the  award  ••  should  be  made 
in  writing,  and  duly  deposited  with  the 
undersigned  notary,  within  " — a  fi.xed 
period.  'I'he  arbitrators  made,  their 
award  before  the  notary  in  ((uestion, 
and  directed  that  tlie  award  should 
not  l)e  comnnmicated  to  tin-  parties 
till  their  costs  which  they  taxed  at 
$7.'{8.0'.)  were  paid,  and  the  awaril  was 
not  actually  signified  to  the  parties  till 
after  tho  exi)iratioii  of  tho  time  fixed 
by  the  submission. 

Held,  reversing  the  decision  of  the 
Superior  Court,  that  the  stipidation  in 
the  deed  of  submission  that  the  award 
.should  be  iu  writing,  and  should  be  tle- 
po.sited  with  a  certain  notary,  was  a 
waiver  of  the  formalities  of  art  lo"»2C. 
C.  M.  with  regard  to  the  service  of  the 
sentence  on  the  parties,  and  that  the 
prohibition  to  communicate  the  con- 
tents of  the  award,  imtil  the  claim  of 
the  arbitrators  lor  t]i«>ir  fees  was   paid, 


was  usual  and  such  an  order  as  the 
arbitrators  were  entitled  to  make. 
Normand  <t"  McGreeoy,  Q.  Judgment 
reversing  S  June,  1887.  Dorion,  C.  J., 
Monk,  Sanborn,  Tessier,  JJ.  Ramsay,  J., 
held,  dissenting,  that  the  directions  of 
the  submission  were  only  a  reference, 
in  general  terms,  to  the  article  I  3.j2  C. 
C  P.,  and  instead  of  being  a  waiver  of 
the  dispositions  of  that  article,  were  a 
recognition  of  then"!  ,  and  that  the 
order  of  the  arbitrators  not  to  com- 
municate the  sentence  until  their  j)re- 
tended  fees  were  paid,  was  virtually  a 
remuiciation  of  the  performance  of  the 
duties  imposed  upon  them,  and  was,  in 
effect,  a  failure  to  render  their  award. 

Difficulties  between  co-i)artnors  vv(>re 
referred  to  arbitration.  The  arbitrators 
it  appeared,  acted  irregularly,  the  De- 
fendant was  not  duly  notifieil,  the 
witnesses  were  not  sworn.  The  De- 
fendant, now  Appellant,  took  advant- 
age of  the  award  in  so  liir  as  to  take 
possession  of  some  of  the  goods  and 
turned  them  to  his  owji  account, 
protesting  at  the  same  time  against  the 
irregularities  oi'  tlie  arbitrators.  Held, 
that  he  lia,  I  ac(|uiesced  in  the  award, 
knowing  the  objection  to  it,  and  that 
lie  was  bound  to  abide  by  it.  Lipine  A 
i'Vse^,  lt>.  rludgment  confirming  S  Sep., 
1S7S.  Dorion,  (J.  J.,  Monk,  Kamsay, 
Tes-iei'.  Cross,   JJ.,    Hep.  10  Rev.    Leg. 

Where  arbitrators  have  valued  tho 
land  as  a  whole,  and  not  lor  so  much  by 
measurement,  an  error  in  tJK!  extent 
will  not  invalidate  the  award.  And  tlie 
rendering  of  i)rofessional  servities  as 
a  notary,  habitually,  does  not  dis- 
qualify such  notary  as  arbitrator  to  the 
person  to  whom  such  services  are 
rendered.  .Vnd  in  any  case  where  the 
arbitratoi'  or  oue  of  tlie  i)arties  not 
j)eisonally  interested,  might  have  been 
recused,  and  the  ground  of  recusation 
was  known  to  the  other  party,  and  he 
acquiesi'ed  in  the  award,  this  ground  of 
recusation  is  not  sufficient  to  make  the 
awaril  null.  The  North  Hhore  Railway 
Co.  et  tes  Ursntines  de  Quebec,  (.}.  Judg- 
ment confirming  S  October,  ISS4. 

.Arbitrators  named  to  assess  damages 
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ilouc  by  the  works  of  a  railway  com- 
piuiy  to  a  stone-quarry,  cannot,  by 
tlieir  awanl  condemn  the  raihvay  com- 
pany to  alter  their  works  or  to  pay  an 
annual  and  perpetual  rent  to  the  lessee 
of  the  quarry.  The  Montreal,  Ollawa 
k  Occidental  Jiailicai/  Co.,  A-  Bourrfui- 
(jnon,  M.  Judgment  reversing  14  Dec, 
"lS7<S.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
li'amsay,  Tessier,  Cross,  JJ.,  Tessier,  .1. 
•  liss.,  Kep. -Jo  J.  %, '.I  IJev  ' 
l.e;;.  News  i;!l. 


Leg.  (•).•]  I ,  " 


Tlie  Court,  may  of  its  own  motion, 
refer  to  the  decision  of  arbitrators  any 
vase  of  dispute  between  relations,  con- 
lorning  partitions,  or  other  matters  of 
I'iict  which  it  is  difficult  for  the  Court 
to  appreciate,  art.  .'i41  C.  C.  P.  Robert  & 
Robert,  M.  Judgment  confirming  22 
!>ec.,  1870.  Dorion.  C.  J.,  Monk,  Ram- 
say, Sanborn,  JJ.,  Tessier,  J:,  dis„  Uep. 
■1\  .].  IS. 

ARPENTEUR. — An  arpenteiir  was  an 
otficer  appointed  to  measure  lands. 
l-'errieie  rerbo  Ai'penteur.  See  also  Mon- 
tigny  "  Histoire  du  droit  francais,"  p. 
•)S2,  ibr  an  accoimt  of  the  oHi^c.  Now 
••no  person  shall  act  as  a  Suiveyorof 
lands  witliin  this  Province  (the  lat»> 
i'rovinco  of  Canada),  unless  ho  has  been 
duly  authorized  to  practise  as  a  land 
Surveyor  according  to  tlie  provisions  of 
this  act  (IS  V'ic,  c.  80 1,  or  had  been  so 
authorized  l)efore  the  passing   hereof, 

to  wit  of  said  act)  according  to  the 
laws  then  in  force.''  C.  P.  C,  c.  77,  sect. 
:>.  But  see  3'J  Vic,  c.  34,  q.  43  et  44 
Vic,  c  23,  (i.  4;')  Vic,  c.  10,  Q.  46  Vic, 
c  3j.  »••.  Surveyors  of  Dominion  lands. 
3o  Vic,  c   23,    fvpealed).  3<.l  Vic,  c. 

I 'J  (Repealed).  4::  Vic,  c  31.  V.  Bou- 
XA(u;. 

ARRE.'rlS. — Are  mmt  is  overdue  of 
any  leveniio  or  rent.  (I) 

ASSESSr'/iRNT Primarily  the  valua- 
tion of  property  for  the  purpose  of 
taxation  :  it  is  also  used  for  the  amount 

assessed. 


[1)  NoTK.  To  this  the  k'arned  judge  had 
luiiied  a  query  us  to  Aliments,  and  referred  to  a 
oa.se  ou  the  subject  as  then  before  the  court 
but  liocs  not  sav  what  case.  Ed. 


When  an  assessment  roll  is  illegally 
made,  more  particularly  when  it  is 
made  with  the  fraudulent  intent  of 
overcharging  a  certain  class  of  rate- 
payers, the  Court  will  on  petition  pro- 
hibit the  execution  of  process  by  the 
Corporation  to  levy  a  tax  under  such 
roll  Morgan  Jb  al.  <t-  Cot^  d-  al.  M. 
Judgment  June  22,  1880.  Monk,  Ram- 
say, Cross,  J  J.,  Dorion,  C.  J.,  and  Tes- 
sier, .].,  dis.  And  where  parties  have 
paid  a  tax  under  such  circumstances, 
an  action  will  lie  to  recover  it  back,  and 
to  set  asitle  such  assessment  roll.  Las- 
sier  <t  (.'orj)oration  of  Village  of  Ho- 
ckclaga.  M.  Judgment  22  June,  18S0. 
Moidc,  Ramsay,  Cross,  .I.f.,  Dorion,  C.  J., 
and  Tessier,  J.,  dis  ,  and  in  another  case 
of  Valoia  it-  Corp.  oj'  Hochelaga.  Rep. 
2  Leg.  News,  274. 

An  assessment  may  bo  set  aside  in 
the  ('ircuit  Court  if  it  appears  to  have 
been  n^ade  without  regard  to  the  direc- 
tion of  laws  established  as  necessary 
for  the  i)rotoction  of  the  rate-payers. 
And  an  appeal  will  lie  to  the  Court  of 
Queen's  Bench  from  any  jutlgment  of 
the  Circuit  Court  in  such  matter.  Rolf 
it  al.  d;  The  Corporation  of  llie  Town- 
ship of  Stoke.  M .  .ludirment  reversing 
the  Judgment  of  the  Circuit  Court  3 
February,  ISSU.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
24  J.,  103.     3 'Leg.  News,  O'J. 

Thu  same  question  is  decided  in  the 
case  of  Mcljuren  d  al.  d  The  Corpo- 
ration oj' the  Totonnhip  of  Bnckinghaiii. 
M.  .ludgraent  reversing,  .lune,  187"). 
Monk,  Taschercau,  Ramsay,  Sanborn, 
Sicotte,  J  J. 

The  County  (Corporation  cannot  bring 
a  direct  action  against  an  individual 
rate-payer  for  a  County  rate.  Its  action 
is  against  *^he  municipality.  Roberge  <fr 
Corporxtion  of  County  of  Levis.  Q. 
T.  ■'-;-.;.  i.t  reversing,  "j  December,  1870, 
Moiik,  Ramsay,  Sanborn,  Tessier,  J.L, 
Tessier,  J.,  dis. 

The  property  of  a  railway  company 
existing  under  Dominion  legislation, 
may  be  assessed  imder  a  local  act  by 
the  corporation  of  the  municipality 
through  which  it  passes,  for  a  special 
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rate  to  Ibrin  the  sum  ofmoney  subscrih- 
etl  by  such  municipal  corporation  for 
the  purchase  of  stock  in  another  rail- 
way company. 

The  failure  to  deliver  to  the  secretary 
ti-easurer  the  valuation  i-olls  in  the 
month  of  June,  in  the  year  in  which  it 
was  made,  does  not  invalidate  such 
roll.  Section  tlG,  30  Vic,  chap.  CA),  is 
only  directory.  T/ie  Grand  Trunk 
Jiailu'tii/  Co,  of  Canada  <fc  The  Corpo- 
ration of  the  I'own  of  Levis.  (1-  .ludg-  , 
ment  confirming,  7  March,  IST'.l.  Dorion, 
C.  J.,  Monk.  Kamsay,  Tessier,  ( 'ross,  J.J. 
I{ep.  lOKev.  Leg.  t)l2. 

An  assessment  roll,  (to  tlefray  the 
<-ost  of  an  improvement),  which  is  not 
completed  until  after  the  powers  of  the 
commissioners  expire,  is  absolutely 
null.  The  Mayor  A-c.  of  the  CUij  of 
Montreal  &  Hubert,  M.  Judgment  con- 
firming, June,  1S70.  Sir  A.  A.  Dorion, 
< '.  J.,  Kamsay,  iSanboin,  Tessier,  Belan- 
gor,  JJ .  and  also  in  a  case  of  the  same 
corporation  against  Stephens,  and 
against  Barron,  and  against  I'inson- 
sonneault  et  at,  and  against  Sutherland  ■ 
and  so  also  where  the  cdnnnission  did  ! 
not  report  until  after  their  powers  ex- 
pired, the  assesment  roll  was  null.  Bay  lis 
The  City  of  Montreal,  M.  .Judgment 
reversing,  2'2  Sep.,  INTU,  Sir  A.  A.  Do- 
i-ion,  C.  J.,  Monk,  IJainsay  and  Tessier, 
.IJ.  Te-sier,  J.  dis.  J{ep.  L';J  J.  iiOl.  2 
Leg.  News  o-JO,  10  Kev.  Leg.  and  also 
see  Bisso?i  «f'  'The  City  of  Montreal,  M. 
.ludgment  reversing,  22Sei).,  INTO.  IJep. 
I'.i  J.,  30(),  '2  Leg.  News  340,  10  Kev. 
Leg.  100. 

And  wheie  an  action  was  brought  to 
have  an  assessment  roll  to  defray  the 
cost  of  an  improvement  doclaied  null 
and  void,  and,  alter  the  institution  of 
the  action,  Plaintiff  had  paid  the  amount 
ior  which  he  was  assessed,  in  order  to 
be  relieved  from  an  exi'cution  which 
had  issued  against  his  effects,  such  pay- 
ment was  not  an  abandonment  of  his 
right  to  have  the  roll  declared  null  anil 
void  as  lar  as  he  was  concerned  for 
he  paid  under  compulsion,  and  did  not 
acquiesce.  Jiisson  <t  The  City  of  Mon- 
treal, ^\.  Judgment  i-eversing,  22  Sep., 
1879.    Sir  .».    A.  Dorion,  C.  .!.,  Monk, 


Kamsay,  Tessier,  JJ.,  Tessier,  .J.  dis. 
Rep.  25  J.  300.  10  Kev.  Leg.  lob.  i>  Leg. 
News  341. 

ASSESSMENT.— Special.  Where  it 
was  stipulated  in  a  deed  of  sale  that  the 
purchasers  should  retain  an  amount  to 
pay  the  CJorporation  of  the  ("ity  oi 
Monti-eal  a  certain  sum  as  a  sjjecial 
assessment  for  an  improvement,  incase 
the  proceeding  in  expropriation,  then 
being  contested  were  maintained,  and 
I  the  corporation  abandoned  said  pro- 
ceedings, the  vendor  may  recover  the 
sum  so  retained  ;  and  it  is  no  answer  in 
the  mouth  of  the  purchaser  that  to  say. 
that  the  corporation  has  obtained 
jtower  to  make  a  new  assessment. 

But  the  power  to  make  a  new  asses>- 
ment  is  a  trouble  de  droit  and  gives  tli<* 
I>urchaser  the  right  to  demand"seciu-it,\ . 
(Jhaliot  it  La  Jianque  Jacques-Cartier. 
M.  .ludgment  reversing.  I'O  Sep.,  ISS2. 
Sir  A.  A.  Dorion,  ( '.  .1.,  h'amsay.  Tessier. 
Cross,  Baby,  >M. 

Antl  it  is  not  necessary  for  the 
riaintift'to  produce  the  assessment  roll 
if  the  whole  facts  are  admitted.  Hat/lis 
A  The  City  of  Montreal.  2:^  .1.  :;0I.  And 
also  Bisson  Jc  The  Cili/  of'  Montreal.  12 
h'ev.  Leg.  100. 

ASSIGNEE.— r.  Api'kai..— L\soi.vi:xiv. 

ASSOCIATION r.  ( V.KPOKATU.x. 

ASSUMPSIT. — Is  a  voluntary  promise 
nuule  by  word,  by  which  a  man 
assumes  or  takes  upon  him  to  perform 
or  pay  anything  to  another.    Terme> 

Law 


fles    Legs,  v.   Assl'mi'sit,  Tomlin.'- 
JJictionary,  lb. 


An  action  simply  for  work  and  laboiu 
will  not  lie  in  favoiu-  of  a  person  who 
has  worked  ior  a  company,  against  tht- 
person  who  ostensibly  acteil  for  the 
company  in  employing  the  Plaintift'. 
although  the  company  had  no  legal 
existence,  if  it  appear  that  Plaintift" 
knew  how  matters  stood.  Guimond  J- 
Grondin,  Q.  .ludgment  confirming  > 
Sep.  1 88 1. 

I'A-idence  of  a  quasi  contract  will  not 
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action   in 
'oods    soM 


the  assumpsit 
and  delivered. 


support    an 
form,    for 
/.' 

j"  Monk7  Wamsay,  Cross,   Baby,  JJ 
i;,'i).  o  Lo;,'.  News  391,  1   Dec.   d'A.    19, 


l,'i/d>-r  d-  ]'aii  1/ han.  .]uil^inent  contirm- 
1,'^  112  Nov.  ISSO.  Sir  A.  A.  Dorion,   C. 
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ATERMOIEMENT — A  kind  ot  arrange- 
ment by  which  a  debtor  obtains  from 
liis  creditor  delay,  and  sometimes 
remission  of  part  of  what  he  owes, 
,.,illed  in  the  *'  Code  de  Commerce  "' 
Owcordat.    Merlin,    v.   Atiokmoikmknt, 

''OJII'OSITIOX. 

ATTORNEY Is  a  maiulalaire,  v.  Ad- 

viiCATK.v  Attounky,3Ia\uati;.  C.C.  1732. 

Attorney  is  one  appointed  In*  another 
!o  do  something  in  his  steail.  "  Terms 
(if  the  law." 

The  mandate  of  the  attorney  or  itro- 
.  ureur  ad  litem  differs  in  some  impor- 
tant particulars  from  that  of  the  man- 
( iatory  ad  ne<jo  lUnn.  Poth.  Tr.  dii  Contrat 
le  Mandat.  "No.  ll.'.>. 

ATTORNEY  GENERAL.  —  Attorney 
iziueial  in  England  is  a  great  officer 
under  the  King,  made  by  letters  patent. 
Touilins  Diet.  In  ("anada,  since  con- 
federation, "The  Minister  of  Justice 
i'<  exo//icio,  ller  Majesty's  Attorney 
"iciieral  for  Canadi),  31  Vic,  c.  39,  sect. 

I.  His  powers  and  duties  as  such  .Vt- 
tomey  Ceneral,  sect.  3.  There  is  also  an 
dtfieer  of  the  I'rovince  of  Quebec  called 

•  the  Attorney  General,"  appointed un- 
<ior  the  groat  seal  of  the  Pravince, "  Bri- 
tish North  America  Act,  1867,"  sect.  134. 

The  right  of  the  Attorney  General  for 
the  J'rovince  of  Quebec  to  ai)pear  for 
the  Crown  cannot  be  questioned  by  a 
private  person.  Monk  »fr  Ouimet,  Atty. 
<ien.  jn-o  iiV/y.  M  .Judgment  reforming 
Hecember,  1.S74.  Dorion  C.  J.,  Tasche- 
reiiii,  Namsiiy,  Sanborn,  Sicotte,  J.I., 
K'op.  19.1.71. 


precedence  as  it  was  a  matter  of  gen- 
eral public  interest.  The  AUij.  Gen.  A- 
The  Queen's  Ins.  Co.,  M.  .lu<lgment  II 
June,  1877. 

.\ttornoy  OJeneral  o.  By  Law. 

AUCTION. — <".  Saj-e  hv  Afniox. 

AUCTIONEER. — Is  a  person  licensed 
to  sell  by  auction  and  outcry  in  the  Pro- 
vince of  Quebec.  4 1  Vic,  C.  3,  Sect.  2 
sub.  sect.  6. 

i 

'  Question  as  to  tlie  right  of  auctioneers 
over  property  entrusted  to  them  for 
sale.  'I'he  decision  turned  on  evidence 
solely,  it  being  held,  confirming  the 
judgment  of  the  Suiierior  Court,  that 
the  auctioneer  had  not  proved  that 
the  property  was  entrusted  to  him  for 
cale  ;  and  that  he  had  advertised  the 
property  for  sale  without  instructions 
of  any  kind.  Booker  &  CraUj.  es  quality. 
M. .Judgment.  September,  1875.  Dorion, 
C.  .1.  Monk,  Taschereau,  Kam-ay,  San- 
born .JJ. 

AUTHORISATION  TO  SELL  EN  JUSTI- 
CE, r.  Sai.k  i;x  Jlstick What  authori- 
sation covers. 

AVAL.  Est  le  cautionnement  <le  celui 
qui  se  rend  caution  dans  une  lettre  de 
change  pour  le  tireur,  ou  pour  quelquo 
endosseur,  ou  pour  I'accepteur  ;  la 
forme  est  que  la  caution  met  sa  signa- 
tnre  au  has  de  celle  j)Our  <]ui  il  se  rend 
caution.  "  Pothier  Tr.  de  contrat  de 
change,  No.  .")0.  r.  Puomissoky  Note. 

AVERAGE. — Is  a  charge  which  accrues 
during  a  voyage  and  falls  sometimes  on 
the  merchant,  sometimes  on  the  owner 
and  sometimes  on  both.  Whatever  da- 
mage or  loss  is  incurred  by  any  particu- 
lar part  of  the  ship  or  cargo,  for  the 
preservation  of  the  rest  is  called  gene- 
ral average.  Smith,  Mer.  Law.  401.  r. 
Shii'I'IXi;. 


■file  Attorney  General  for  the  Prov- 
inre  of  Quebec  claimed  precedence  for 
the  hearing  of  his  case  as  a  privilege. 
The  Court  without  adjudicating  on  the 
light  allowed  the  special  case   to   take 


AVEU.  f.  Admission-. 

AWARD. — Is  the  name  given  to  the 
de(;ision  of  arbitrators.  i\  Aubitkation 
AXO  Akuituator. 


;     :l 


BAIL. — '■•  <'ai'ia> CRi.MiN'Af,  Law. 

BAIL.— c.  Kmi'hytkusis — Lkask. 

BANKING. — "  lianUing,  incorporation 
of  biinks,  and  tlie  issue  of  paper  mo- 
noy  "  and  also  "  (Savings  banks,  "  are 
within  the  le^izislative  authority  of  the 
Parhament  of  Canadn.  B.  N.  A.  Act, 
1867,  Sect.*.)  1  ss.  S;;,  15  and  10.  Banking 
is  regulated  h\  the  charters  of  banks 
and  by  special'statutes.  18S8  ('.  C.  "  All 
corporations  aie  jirohibited  from  caiiy- 
ing  on  the  business  of  banking  unless 
they  have  been  specially  autliorizeil  to 
do  so  by  their  title  of  creation.  ■■  The 
statii  ■  respecting  banking,  from  con- 
feder,;.'Mn  »>  hi  ihe  4'J  Vic,  c.  4")  (1879), 
are  e;,  '  w^.'ed  in  "the  lleierence 
Book  "  hy  y.i\  Dubreuil.  Since  then  the 
Parliament  i.  niada  has  passed  :  ISSO 
"  an  act  to  amend  an  act  relating  to 
Banks  and  lianking  and  to  continue  for 
a  limited  time  the  charters  of  certain 
banks  to  whicli  the  said  act  applies.  '" 
4;J  Vic,  c  2li."  an  act  respecting certaiii 
Savings  B:inks  in  the  Provinces  of  On- 
tario and  t^iebec.  '  Cap.  L':i.  1882.  ''An 
act  respecting  insolvent  Banks"  S:c.,  4.') 
Vic,  oaj).  LJ;>,  ISS;;.  "  An  ai-t  further  to 
amend  an  act  entitlrd  :  '■  An  act  rela- 
ting to  Ijauks  an<l  Banking,  and  the 
several  acts  amending  the  same. ''  4(') 
Vic.  c  2(1.  "  An  aet  to  amend  an  act 
repertiiiLi  insolvent  l)anks"  iVc  4i'i  \'ic. 
c.  2;i. 

A  blink  talcing  security  iVoni  a  i'lnn. 
for  the  renewal  of  notes  of  which  siu'ii 
linn  was  endorser  tor  credit,  and  which 
notes  were  tliosc  of  a  party  insolvent 
were  over  due.  does  not  give  rise  to  a 
presumption  tliat  tlie  linn  endorser 
was  insolv(Mit  or  contemptated  insol- 
vency. Sfddacono  Jiank  if  Walker,  es- 
(jiKtl.  Judgment  reversing,  Sir  .A.A.Do- 
rion.<  '..I.,  INlouk.  Hanisa\,  'I'cssiei', <  'I'oss, 
.].].  K'ep.  10  Iv'ev.  beg.  .iM. 

The  cashier  of  a  Hank.  wlii>  has  en- 
dorssd   notes    fni'   ii    customer   of    the 


Bank,  may,  if  in  good  faith,  take  a  hv- 
pothec  on  the  debtors  pioperty  to  pro- 
tect liimself  on  the  endorsements.  Thi- 
haitdeaii  et  al.  d-  JieuKdoiii.  M,  Judg- 
ment reiorining.  22.1  une,  I88,'>.  Sir  A.  A. 
Dorion  C  .1..  Monk,  ivamsaj',  Tessi^r, 
Cross  .F.J.  Hep.  ;!  beg.  News  30(). 

The  customer  oT  a  bank  bought  a 
«|uantity  of  wh(\it  lor  casli,  and  obtain- 
ed delivery  ]ii'omising  inamediate  pay- 
ment. Being  iemonstrate<l  with  by  one 
of  the  otKcers  of  the  liank  for  having 
overdiinvu  Iiis  account,  and  being  pres- 
sed i'ni-  imuK'iliate  settlement,  he 
drew  a  bill  i>n  England,  and  attached 
to  it  the  l>ill  of  lading  for  the  uni)aid 
wheat.  'I'he  l)ank  discounted  the  bill, 
and  placed  it  to  the  customer's  credit, 
where  it  extinguished  his  indebtedness, 
lie  nevei'  having  liad  jjo-'session  or 
control  oi  the  ])roceeds.  The  bill  was 
not  i)aid  in  England,  and  the  wheat 
was  sold  for  the  j)rofit  of  the  bank. 
.Vpj^ellant  sue<l  the  hank  for  the  pro- 
ceeds of  the  sale  <in  the  grounfl  that 
the  i)ill  transaction  was  fraudulent, and 
was  only  a  covert  inoile  of  avoiding  the 
terms  of  the  r.anking  Act,  and  ol)tain- 
ing  the  payment  of  an    over-due  debt  : 

JfcliJ  confirming  the, judgment  of  the 
Superior  <'ourt.  that  the  transaction 
was  legitimate.  Denhohti  ,f-  lite  Mer- 
ch<iiit-i'  lint)]:.  M.  .ludgment,  22.1une 
1^77.  Dorion.  < '.  .i..  Monk,  Ifamsay. 
Sanborn,  .1.1.  IJamsay,  . I.  dissenting  was 
of  the  opinion  tliMt  tlie  evitlence  esta- 
blished that  the  bill  of  lading  was  trans- 
ferred to  cover  a  fiast  due  debt,  that 
tlie  ofHcers  of  the  Tiank  knew  that  the 
wheat  was  unpaid  .  ;uid  that  the  bill 
transaction  was  simulated  and  unreal  : 
that  the  customer  never  bad  possession 
and  control  of  the  pretendetl  proceeds 
of  the  Bill  of  Exchange,  and  that  the 
I'.ank  never,  in  effect.  pai<l  anything 
!  for  said  bill  :  and  therefore  that  the 
i  whole  transaction  was  in  fraud  of  the 
'  Banking  .\ct.  That  the  Apjiellant  might 
have  -topped    the    wheat    in    transitn 
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mill  tliat  not  liaving  <ione  .«o,  lie  lost 
liis  recourse  against  the  wheat,  but  not 
ai-'iunst  the  customer  of  the  Bank  or  his 
confederate. 

HeynoMs  Bros,  shipped  from  Toledo, 
a    jiort    in    the  Unite<l  States,  ir),5(»0 
l.iishels  of  wheat  by  schooner  to  Kings- 
ton, ( >nt..  the  cargo   to  l>e  deliveied  as 
)Hr  adilress  in  the    margin   of  the  bill 
ol  lading  as  follows: — *•  <  >rder  Rt'vnolds 
Bro<. :  notify  <  'iiuv'  A:  Baird.  Montreal, 
r.  C^.. ''  <  are  of  .St.  Liwrence  tt  (  hicago 
F<irwarding      <.'o.,"       implying       that, 
.iltiiough  the  voyage   of  the   schooner 
.  iide<nit  Kingston.  th<^  cargo  was  to  be 
put  in  cliiirge  of  the    Foi  warding  <'om- 
l)anv.  destined  for  Montreal,  ("rane  and 
P.aird  to  be  put    upon    their  diligence 
by  notice  for  any   interest    tliey    might 
have  in  the  cargo.      Tiie  schooner  hav- 
iiii.'  arrived  at    Kingston,  the    Forward- 
intr  ( 'ompiny,  the  ordinary  carriers  for 
•  laneand    j'aird.    received    the    cargo 
and  paid  the  lake  freight  to  the  master 
of  the  schooner.    No  new   bill  of  lading 
was  issued,  but  the   .agent  of  the    For- 
warding  < 'o.    at     Kingston,    signed    a 
receipt  for  the  cargo  acro-s  the  face  of 
the  dui)Iicate  of  the  bill  of  lading.   The 
vp-pondents  made  advances  on  the  ori- 
ginal bill  of  lading  endorsed    by   the 
shipper-,  bnt  th«-  wheat   had  been  pre- 
viously ilelivereil    by  the    Forwarding 
Coiiipanyat   Montreal    to   the  order  of 
<  lane  and  Baird.  without  the  surrender 
<it  the  original  bill  of  lading. 

I'he  <|U<stion  was  whether  the  Appel- 
lants, the  Forwarding  <  'oiiii>aiiy.  were 
held  to  tlip  sam<-  obligations  as  if  they 
liai'i  l-et-n  sigiu-r-  of  thf  original  bill  of 
JMiling.  which  th*.-  respondents  <on- 
teiided  had  force  and  etloct  until  the 
cargo  reachfd  it<  <5estination  in  Mont- 
nal.  and  whfth'-r  the  ajipellants  as 
rorwarder."  wt-re  lrfnm<l  to  have  dc- 
inamli'd  and  secured  the  suiicnder  of 
the  original  bill  <^if  lading  on  delivery 
bv  them  of  tin-  cargo  of  the  consignees. 

I'lii-  bill  of  lading  was  fulHUed.  and 
became  eti'cte  by  the  delivery  of  the 
wheat  at  Kingston.  i»rior  to  the  assign- 
ment of  the  bill  of  lading    to   the  Jles- 

iionilciit-. 


The  nogociabinty  of  a  bill  of  lading 
cannot  be  put  upon  precisely  the  same 
footing  as  a  bill  of  exchange.  An  ad- 
vancer on  a  bill  of  lading  should  exer- 
cise reasonable  diligence  as  regards  the 
cargo  it  purports  to  represent. 

The  alleged  usage  of  tra<le,  imposing 
the  obligations  incurred  iimler  the  first 
bill  of  la<ling  upon  the  carrier  who 
accepts  a  cargo  carried  to  an  interme- 
diate port  to  forward  it  to  its  final  des- 
tination by  an  additional  transit,  so  ,\s 
to  require  such  ultimate  carrier  to  pro- 
cure the  surrender  of  the  original  bill 
of  lading  to  free  himself  from  responsi- 
bility, could  not  alter  the  established 
significance  of  the  documents  used,  or 
the  legal  relations  of  the  jiarties  accord- 
ing to  the  facts  of  the  case,  oi'  make 
liability  depend  upon  obtaining  the 
surrender  of  a  document  after  it  had 
exhausted  its  eiHcieiicy  and  ceased  to 
have  any  operation.  T/ir  Si.  Lawrence 
and  Cliicoi/o  Fniwardimj  Compami  <t 
The  Mohan  Bank.  M.  .Fudgmont  re- 
versing, '1\  May,  ISS4,  Sir  A.  .A.  Dorion, 
('.  .1.,  Monk,  Hamsay.  Cross,  Baliy,  .M, 
Monk.  .1.  dissenting.  Reported  M.  L.  R. 
1.  ().  B.  7.'),  4  <lec.  d'A.  10,  7  Leg.  News. 
;](;7. 

Banks  cannot  accjuirc  a  lien  on  logs 
under  the  banking  act  (.')4  Vict.  c.  .'), 
s.  s  4()  and  47).  if  the  pledge  of  these 
logs  Avas  made  for  a  jirevious  indebted- 
ness, or  if  they  were  not  held  by  virtue 
of  a  transfer  of  a  receipt  by  a  cove- 
keeper,  or  by  the  keeper  of  any  wharf, 
yard,  harliour  or  other  i)lace.  or  of  a 
specification  of  timber  ileposited  in  a 
cove,  whaif,  yard,  h  irbour,  warehouse, 
mill  or  other  place  in  Canada,  within 
the  nieauing  of  the  said  act. 

To  ac(|uiro  a  lien  tmdci'  articles  I74-"). 
l',t()t')  fuid  l'.i(')7.  C.  C..  there  must  be  an 
actual  delivery  or  possession  of  the 
projterty  pledged,  or  of  some  document 
in  use  in  th(>  ordinary  course  of  busi- 
ness, entitling  the  beaier  thereof,  to 
claim  possession  of  suchpropertv.  hnxs 
eial.  A-  The  Mclson  Haul,;  Q".  .ludg- 
nient  reversing,  S  ^^arch,  I  SSI,  Sii-  A. 
A.  Dorion,  ( '.  .1.,  ^lonk.  Ranisav,  Cross, 
Baby,  .1.1.,  Rep.  2  Dec.  d'A.  Sl>.  " 
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A  bank  taking  a  tianslcr  of  shares  as 
collateral  security  is  not  liable  as  a 
stocklioUler  for  calls  on  such  shares. 
T/n-  llailwaij  and  Newspaper  Advcrti- 
shKj  C(i.  <(•  The  Molson  Jiunk.  .Judg- 
ment contirniing,  1 4. June,  IST'.l,  Sir  A.  I 
A.  Dorion,  C  .1.,  Monk,  Kamsay,  Tes-  ; 
sier,  Cross,  -M.  Hep.  2  Leg.  News  '201.      ' 

The   transfer  oi'  shares   of  a    bank, 
made  in  fiaud  of  the  Bank,  may  be  set  j 
aside  although  the  transfer   have  been  '■■ 
accepted  by  the  bank,   provided   such  ; 
shares  aie  held  il  Hire   </ni/uif  by    the 
nominal      transferee.       Walxh    A  The 
Union   Hank    of    Lower    Canaifa.    (J. 
.ludgment  conliruiing,  4.luiie,  l.^SO.  Sh- 
A.  A.   Dorion,   ('    .).,   Monk,    Kanisay, 
Tessier,  Cross,  J. I. 

Under  .'57  Vict.,  c.  o,  s.  '64,  there  must 
be  an  interval  oi  thirty  days  between 
the  making  of  calls  on  stock,  as  well  as 
an  interval  of  thirty  days  between  the  | 
drte>  fixed  for  iJiiyments.     La  lianque  i 
iClI        laija   A   Uobertaon.     M.   Judg-  \ 
Uifciii  confirming,  1^7  Sep.,  \^'^'.\.    Monk, 
Hamsay,  Tessier,  Cross,  JJ.,   Monk,.!., 
di-.    Ke]).  (')  J.og.  News,  o07. 

]5ank  -hares  cannot  be  seized  by 
saisie-airct.  Iliidon  <f-  al  tl-  I'ainc/iaiK/. 
^r.  Judgment  coniirming,  June,  \>^~^>. 
^lonk,  Taschereau,  liamsay,  Sanboin, 
Belanger,  J.I. 

Indictment  under  bankhig  act  for 
making  a  willfully  false  and  deceptive 
return.  \'erdict  quashed  on  reserved 
case,  Dec.  20,  1S7'.I.  Fer/.  A  Hinchs. 
Dorion,  C.  J.,  3Ionk,  Jx'amsay,  'i.^sier, 
Cross,  J  J. 

BANKING.--MisclassiHcation  is  not 
matter  of  law,  but  of  fact  for  the  juiv. 
lb.   h'ep.  2  Leg.  News  421.  24  J.  110.' 

V.  Dki'dsit  IX  Bank. — Wauiuiouskjian. 

BEACH.  "  Navigable  and  floatable  ' 
rivers  and  streams  and  their  banks,  the  ; 
sea-shore,  itc.,  are  considered  as  being  I 
dependencies  of  tlie  Crown  domain.  \ 
4(10  C.  C. 

The  beach  of  a  n.avigable  river  is  not 
conveyed  by  an  ordinary   title  of  con- 


cession from   the  Seignior,  and  it  re- 
mains part  of  the  public  domain. 

The  ownei-  of  the   land   facing  tlie 

beach  cannot  ttontest  the  validity  of 

I  Letters  Patent  of  the   government  of 

:  Quebec  conveying  right  over  the  beach 

'  ol  which  he  is  not  in  possession.    Motz 

<f;  Carrier.     Q.    Judgment  confirming, 

7  Sep.,   1S78.     .Sir  A.  A.  Dorion,  CI., 

j  Monk,  Ramsay,  Tessier,  Cross,  J  J . 

BET. — "  Of  gaming  contracts  anil 
bets."  'f'here  is  no  rigljt  of  action  for 
tlie  recovery  of  money  or  any  other 
thing  <'laimed  under  a  gaming  contract 
or  a  bet.  But  if  the  money  or  thing 
have  been  paid  by  the  losing  party  he 
cannot  recover  it  back  unless  fraud  be 
proved.  1927  C.  C. 

'J'he  denial  of  the  right  of  action  de- 
clared in  the  preceding  article  is  subject 
to  exception  in  favor  of  exercises  for 
promoting  skill  in  the  use  of  arms  and 
uf  horse  and  foot  races  and  other  law- 
ful games  which  require  bodily  activity 
Ol'  aildress.  Nevertheless,  the  Court 
may,  in  its  discretion,  reject  the  action 
when  the  sum  demanded  appears  to  be 
excessive.   l'.)28C.  C. 

A  cheque  given  for  a  bet  may  be 
recovered  by  the  innocent  holder  to 
whom  it  was  delivered  long  after  its 
date.  Ladoiiccur  tt  Moras.se.  M.  .Judg- 
ment 20  Sep.,  1876.  Dorion,  C.  -L, 
Monk,  IJamsay,  Sanborn,  Tessier,  JJ. 
The  Chief  Justice  and  Kamsay,  J.,  dis., 
were  of  opinion  that  a  cheque  was  not 
payment,  concurring  in  this  with  the 
majority  of  the  Court,  and  that  the 
party  taking  the  cheque  could  not 
recover  on  it,  and  that  the  party  re- 
ceiving it  long  after  its  date  was  in  no 
better  position. 

!  Time  bargains  are  not  necessarilj' 
!  illegal,  nor  does  the  law  refuse  transae- 
'  tions  intended  to  be  fulfilled,  although 
it  may  happen,  contrary  to  the  expect- 
ation of  the  parties,  that  they  are  not 
really  carried  out  as  comtemplated,  but 
from  unforeseen  causes  come  to  be  set- 
tled by  differences.  But  if,  in  contem- 
plation of  the  parties,  they  are  at  their 
inception   intended  to  be  speculative 
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transactions,  to  lie  settled  by  a<^ju8t- 
ment  of  prices  according  to  the  rise  or 
fall  of  the  market,  and  not  by  delivery 
of  the  subjects  bought  or  sold,  they 
become  gambling  transactions,  and, 
under  C.  C.  1927,  there  is  no  right  of  ^ 
action  lor  the  recovery  of  money  claim- 
ed thoreimder. 

Where  brokers  act  for  a  person  con- 
tracting as  above  to  deliver  grain  at  a 
i  lit  mo  date  (but  without  intention  to 
make  actual  delivery),  and  the  brokers, 
liaving  full  knowledge  of  the  fictitious 
character  of  the  transaction,  disclose  no 
purchaser  or   principal,   they   will   be 
oonsideied  as  principals,  as  regards  the  ' 
l)arty  contracting  to  deliver,  and   no  ! 
action  will  lie  by  the  brokers  for  the  | 
recovery  of  a  deficiency  upon  the  trans-  | 
actions.    MacDoiigall  <k  al.  <f-  Demers.  \ 
M.    Judgment   confirming,   22  March,  ^ 
I.S80.    Sir  A.  A.  Dorion,  C.  J.,  Monk, 
IJamsay,    Tessier,    Cross,    .TJ.,    Monk, 
h'amsay,  J.I.,  tli.ssenting.    liep.   M.   L. 
Pu  II  Q.  B.,  170.     4  Dec,  D 
beg.  News,  202. 
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Held,  that  there  was  no  evidence  to 
fthow  that  the  contract  was  not  to  de- 
liver, that  the  broker  through  whom  an 
ai^ency  bargain  is  made  is  not  by  law 
deprived  of  the  right  to  recover  ad- 
vances made  to  his  principal,  although 
he  knew  tlio  natiu-e  of  the  bargain  in 
uhich  it  was  to  bo  employed,  because 
,i:ambling  is  not  an  illicit  contract.  It 
is  only  a  contract  discouraged  by  the 
law,  and  the  disability  attached  to  it  by 
the  positive  terms  of  the  law  cannot  be 
<'xtended  inferentially.   lb. 

BETTERMENTS.— A  sale  of  better- 
ments by  a  person  only  in  possession 
of  real  estate,  without  warranty,  gives 
no  action  to  the  purchaser  who  is  evict- 
ed. Jhibois  if-  Croteau.  Q.  Judgment 
)over.sing,  5  Dec,  1.S7G.  Monk,  Kam- 
say,  Sanborn,  Teirsier,  J  J.  Rep.  8  Hev. 
beg.,  245. 

BIDDER.— w.  Sai.k. 

BILL  OF  COSTS. — v.  Advocate  and 
Attorxkv Insolvency. 


NOTES. — "  A  bill  of  exchange  is  a  writ- 
ten order  by  one  person  to  another  for 
the  payment  of  money  absolutely  and 
at  all  events."  2279  C.  C. 

It  is  essential  to  a  bill  of  exchange  : — 
That  it  be  in  writing  and  contain  the 

signature  or  name  of  the  drawer That 

it  be  for  the  payment  of  a  specific  sum 
of  money  only. — That  it  be  payaWe  at 
all  events  ami  without  any  condition, 
2280  C.  C.  "  The  aciceptance  must  be  in 
writing  upon  the  bill  or  upon  one  of  the 
parts  of  the  bill."  2202  C.  C. 

**  A  promissory  note  is  a  written  pro- 
mise for  the  payment  of  money  at  all 
events  and  without  any  condition.  It 
must  contain  the  signature  or  name  of 
the  maker  and  bo  for  the  payment  of  a 
specific  sum  of  money  only.  It  may  be  in 
nny  form  of  words  consistent  with  the 
foregoing  rules."  2344  C.  0. 

"  Bills  of  exchange  and  promissory 
notes "  are  subject  to  the  legislative 
authority  of  the  Parliament  of  Canada. 

A  note  given  to  a  Building  Society  as 
collateral  security  is  not  a  negociable 
instrument,  and  if  lost  does  not  fall 
within  the  terms  of  article  2316  C.  C. 
as  to  security.  Cooley  «fe  2Vte  DominioH 
Buildinri  Societi/,  M.  Judgment  revers- 
ing, 18  September,  1878.  Sir  A.  A.  Do- 
rion, C  J.,  Monk,  Hamsav,  Tessier, 
Cross,  JJ.  Reported  24  J.  Ill,  1 
News  495. 


liOg. 


The  contract  expressed  on  the  face 
of  a  negotiable  instrument  cannot  be 
varied  without  an  express  agreement. 
Knowledge  that  the  parties  to  a  note 
occupy  between  themselves  a  relation 
different  irom  that  expressed  on  the 
face  of  the  note,  is  not  sufBcient  to 
alter  their  relations  to  a  third  party 
having  such  knowledge. 

Giving  notes  for  a  previous  debt  does 
not  operate  novation  unless  the  inten- 
tion be  evident.  Scott  &  La  lianque  de 
Quebec,  Q.  .ludgment  confirming,  8 
October,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Hamsav,  Tessier,  Cross,  Baby,  JJ.  Rep. 
7  Leg.  News  343. 


BILL  OF  EXCHANGE  &  PROMISSORY        The  presumption  is  that  the  endor 
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sers  of  a  promissory  iioto  are  liable  no- 
rordiuf^  to  thft  order  of  eiulorsation,  but 
this  presumption  may  be  repelled  by 
evidence  that  such  was  not  the  inten- 
tion of  the  endorsers.  LioeilU  A-  Dai- 
(fie,  M.  .ludgment  coniinning,  17  Sep., 
"ISSO.  Sir  A.  A.  Dorion.  C.  .).,  Monk, 
Uamsay,  Tessiei',  ('vois,  .1.].  Kep.  2  Dec. 
de  la<''.  <rAp.  i2'.t. 

<  )rdor  of  names  on  notes  not  conclu- 
sive as  to  the  relative  responsibility  of 
the  parties.  IjireilM  ifc  J)aif/le,  ^l. 
Judgment  confirming  that  in  J{evie\v, 
17  Sep.  ISSO.  Dorion,  <'.  . I.,  Monk,  Kam- 
say,  Cross,  ,1,1. 


A  note  indorsed  for  the  accommotla- 
tion  of  the  maker  is  sufficient  to  allege 
that  the  note  passed  from  the  maker 
to  the  several  successive  endorsers  for 
value  received,  without  the  declaring 
ui)on  it  as  having  been  endorsed  by  the 
several  indorsers  as  siu'eties  of  the 
maker. 

The  several  successive  indoisers  of 
a  promissory  note,  indorsed  for  the  ac- 
comodation of  tlie  maker,  are  liable  to 
each  other  in  the  order  of  their  res- 
pective indorsements,  the  same  as  if  the 
indorsements  had  been  for  value  re- 
ceived, unless  then-  be  an  agreement 
to  the  contrary. 

."^uch  an  agreement  which  is  to  des- 
troy the  legal  efi'ect  of  a  written  ins- 
trument can  only  be  proved  according 
to  the  rules  ofevi'lence  laid  down  in 
articles  1L';)4  k  ItZ-'iaof  the  Civil  Code. 
WldlJiddA-  McDnnald,  M.  .ludgment 
reversing,  I'.'J  September,  1.SSI.  Sir  A. 
A.  Dorion,  C.  .1.,  Monk,  Hamsav,  Cross, 
Baby,  ,1,1.  h'eported  li  Dec.  d"A."^  i:)7.  (I) 

The  Defendant  must  establish  i-learly 
that  a  note  is  giv<Mi  for  acconunoda- 
tion.  Parlcrr  k  FkUci;  ^I.  -ludgment, 
coniinning,  Sep.,  IS77.  Dorion,  C.  ,1., 
Monk,  l{amsay,Tessier  ,1-I.iIonk  ,J.dis. 

The  maker  of  a  promissory  note,  who 
pretends  the  note   is   lor   acconnnoda- 
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tion  of  holder,  must  show  clearly  that 
such  holder  gave  no  value  for  it. 
Morehouse  »0  liurland.  M.  .ludgmejit 
confirming,  li")  February,  1875,  Dorior. 
C.  ,1.,  ilonk,  Taschereau,  Kamsay,  San- 
born .F.I. 

The  Defenilant,  endorser,  being  sued 
on  a  promissary  note,  pleaded  that  he 
had  endorsed  for  credit,  and  that  the 
plaintiff  la  subsequent  endorser)  had 
guarant(^ed  the  prior  endorsers  that  he 
would  see  the  note  paid.  Held,  not 
proved,  it  appearing  among  other 
things,  that  the  defendant  had,  by  a 
letter  to  i)laintiff,  i)ersonally  guaranteed 
due  payment  of  the  note  in  (luestion. 
Wille/f  <('•  Court.  ]\I.  -ludgment  con- 
firming, 20, Ian.,  ISS;].  Sir  A.  A.  Dorion, 


(1)  NoTK. — This  uaso  was  reversed  in  the 
Privy  Council. 


C.  -1.,  Monk,  Uamsay, 
Hep.  t)  Leg.  News  2(J4. 


( 'ross,  IJaby  ,1,1. 


Where  a  defendant  pleads  that  pro- 
missory notes  were  given  in  exchange 
for  the  one  sued  irpon  the  l)urthen  of 
proof  is  on  defendant ;  he  may,  however, 
l)rove  by  juirol  the  consideration  of  the 
note,  and  that  it  formed  part  of  other 
transactions.  Tenq^led-  Jonea.  M. -ludg- 
ment confirming,  20 -lanuary,  ism;;.  Sir 
A.  A.  Dorion,  C.  -!.,  Jiamsay,  Tessier, 
Cross,  Baby,  -M. 

Where  un  indorser  suing  a  prior  in- 
dorser  on  a  i>romissory  note  alleges 
that  the  note  came  into  his  hamls  by 
delivery  to  him  by  such  prior  indorsei', 
and  it  turns  out  that  the  note  never 
was  so  tleliveied  to  him,  but  that  he 
and  such  prior  indorse)'  were  accommo- 
dation indoisers,  the  plaintiff'  will, 
nevertheless,  be  entitletl  to  lecover 
judgment  in  his  favor  without  amending 
liis  dechiration. 


The  right  so  to  lei'over  from  the 
prior  indorser  is  not  affected  by  the 
mere  fact  that  plaintiff  and  defendant 
were  only  accommodation  indorsers,  in 
the  absence  of  any  proof  of  an  agree- 
ment between  them  that  they  were  to 
be  only  jointly  and  ecjually  bound. 
And  the  onits  probundi  is  on  the  party 
l)leading  such  agreement. 

In  the  present  instance  no  agree- 
ment was  proved  that  the  relations  of 
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tlm  iiulorscM' iuul  indorsee  wci'o  to  lie 
other  than  those  mentioned  in  ait.  2.'il4 
ol' the  Civil  Code.  Whiljieldtf-  McDon- 
ald. M.  Judgment  reversing,  'l.\  Sej)., 
1S8I.  Sir  A.  A.  Dorion,  (J.  .).,  Monk, 
I.'amsay,  Cross,  Baby,  J. I.  Uep.  •_'('. 
.1.,  6',l. 

Wliere  a  promissory  note  is  given 
tor  value,  it  is  no  answer  to  an  action 
nn  the  note  that  the  value  was  not 
:.'iven  hy  i>laintitl'.  /'oflin  el  ut.,  Si 
Itoi/ce.   M.   . Judgment  eontirmuig,   J)o- 


tho  ground  that  Plnintitl  had  I'ailod  to 
piovo  that  the  return  of  the  note  was 
not  ii  remission  of  the  debt.  Rep.  1  Leg. 
News  .r.i,  3  q.  L.  H.  377. 

A  promissory  note  whieji  is  not  in 
the  hands  of  the  Plaintiff  must  bo  ac- 
counted for.  Ihirland  Sc  Moorhouse,  M. 
Judgment  conlirming,  20  February, 
IS7."».  Dorion,  ('.  J..  Monk,  Taschereau, 
Kamsay,  Sanborn,  J  J. 


••ember,    1^7'),    Dorion, 
liamsay,  Tes-iiM-,  J  J. 


Where  several  persons,  trustees  ol' 
an  insolvent  estate  under  a  deed  of 
composition,  which  gave  thom  nopow<M' 
I o  draw  or  acci-jjt  l)ills,  signed  i)ii)mis- 
-ory  notes  with  the  wonls  •' Trustees  to 

•  'state  C.  D.  Edwards,"  after  theirsigna- 
tiM'es.  they  weie  jiersonally  and  joint 
ly  anil  severally    liable,  and    this  parti- 

•  'iilarly  when  the  eieilit  was  given  to 
iliem.  Archibald  ct  (il,  >{■  liroiru  dial. 
.M.  .ludgment  contirmiiig  :22  Dec.  IS7',t, 
Dnrion,  C.  J.  3b)nk.  iJuiusay,  Tessier, 
Cross,  JJ.     K^'i'.  -4  J.  S.'),  -■;  l.cL'.  News, 

i;;. 

The  I  ossession  ot'a  promissory  note 
irives  rise  to  the  presumption  that  the 
holder  is  owner,  unless  the  possession 
l)e  otherwise  explained.  Cniice  el  al., 
.r  J>('xii(>i/t:r.s\  .M.  Judgment  contiruiing, 
i>ec('mber.  IN7"),  Dorion,  C.  J.,  Monk, 
K'ainsay,  Sanborn,  J.I. 

Where  a  promissory  note  is  surren- 
'lorcd  to  one  of  the  Defendants,  the 
presumption  is  that  it  is  paid,  unless 
-•iiui'  other  leason  be  establislied  to 
prove  wliy  it  was  given  to  the  Defend- 
ant.  Mckenzie  d-  Frizzcll,  M.  Judg 
uient  eonlirming,  June  1.S74,  Ta^che- 
leau,    I'amsay,   Sanborn.   Loranger,  .1.1. 

ri('sum|ition  from  return  of  the  note 
to  the  <irawer  is  only  a  presumption  of 
payment  whicli  may  be  destroyed  by 
'•intrary  evidence.  In  a  commercial 
matter  evidence  may  lie  by  witnesses. 
(I'renicr  <(■  Pothier,  Q.  Judgment  eon- 
lirming, December,  1.S77.  Sir  A.  A.  Do- 
lion,  C.  .1.,  Monk,  IJamsay,  Tessier, 
'  "ross,   .I.I.,    Ramsay,   J.,   dissident  on 


Whore  a  party  sues  on  a  note  as 
<*.  .1..  Moid\,  being  in  his  possession  without  produ- 
cing it,  he  cannot  recover  judgment 
tlieroon,  even  if  lie  i)roves  that  the  note 
once  e.xisted,  without  proving  that  the 
I'laintitf  ever  had  possession  of  it. 
Jiai/inond  <f'  Larocquc  M.  Motd<,  Ram- 
say, Sanborn,  Mackay,  Torrance,  JJ. 
Rep.  u'O  J.   17.'). 


A  Municipal  < 'orporation  will  be  con- 
denmed  to  pay  the  amount  of  a  f)ro- 
missory  note  signeil  by  the  Mayor  and 
Secretary -'freasurer  in  the  name  of  tho 
Corporation,  where  it  is  neitlieralleged 
nor  [)roved  that  the  note  was  given 
without  lawful  consideration.  The  Cor- 
poralion  of  fhc  Townshi/)  of  Granlham 
A  Coiihire  el  al.  M.  Judgment  confirm- 
ing, 16  .'^ep.,  1S7U.  Dorion,  C.  J.,  Monk, 
Ramsav,  Tessier,  Cross,  JJ.  Rep.  24 
J.  I(»:),'l'  Leg.  News  3.")(i,  10  Rev.  Leg. 
ISC. 

In  tln!  absence  of  a  special  denial,  the 
authority  of  otlicwTs  of  an  incorporated 
Compiuiy  to  make  notes  will  be  presu- 
ined,  anil  also  that  the  note  was  given 
for  consideration.  —  Ailixing  double 
stamps  in  Appeal.  IjH  Soci^ld  de  cons- 
Iriiclion  dit  Canada  •!•  ]^a  lianqne  Na- 
lionale.  M.  .Judgment  confirming,  Di 
March,  ISSO,  Dorion  < '.  .1.,  Monk.  IJam- 
say,  ( 'ross,  Caron,  .1.1.  I!ei'.  ',i  Leg. 
News,  i;i(l.    I  Dec.  <U-  la  C.  iTAp.  173. 

A  negotiable  jiromissory  note  made 
by  a  Building  Society,  or  other  corpo- 
rate body,  not  specially  atithorized  by 
its  cliarter  to  make  promissory  jiotes, 
is  a  promise  held  out  to  the  public 
that  it  will  pay  the  amount  to  the  or- 
der of  the  person  nametl  therein,  and 
will  be  held  good  as  an  acknowledge- 
ment  of  indebtedness  ;    and   the   en- 
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(lorsoo  ot'sncli  note  may  rt'covor  the 
fimoimt  tlu'iiiof  IVoin  tho  ( 'or|ioration, 
promissor,  on  the  inert!  production  ot" 
tlie  note,  in  tlio  iih.senro  of  proof  deny- 
ing tlie  cxisttMioe  of  tho  doht  or  that 
valid  consideration  was  rocoivpfl  by  the 
Coipoiation. 

Tlie  aiitiioi'ity  ol'  the  » iffiners  of  an 
incori)()rated  Coiii|)any  to  make  a  pro- 
missoiy  note,  which  is  signed  on  behalf 
of  tho  Company  by  tho  President  and 
Secretary,  will  bo  piesiiine<l  in  tho  ab- 
sence of  a  special  denial  that  they  were 
(Inly  authorized. 

A  party  in  jjiood  I'aith  will  bo  allowed 
to  aftix  douiilo  stamps  to  a  proinissory 
note  even  when  the  case  is  in  appeal. 
Jm  Snci6l6  de  Vdiislritctlon  da  Cauuda 
<!'•  JjU  Jiniiqiir  Xationufe,  ^l.  .ludgnient 
contirminif,  !•>  March,  bsso,  Dorion,  C. 
.).,  Monk,  hamsav,  Cross,  Caron,  J.I., 
Uep.  24.1.  L'1'6. 

Wheio  an  Insurance  Coinpanj',  with- 
out any  reservation,  accepts  a  jjioinis- 
sory  note  ot  the  insured  for  tho  amount 
of  the  pieiuium,  jtayinent  whereof  is 
acknowled<.'e(l  by  the  policy  to  have 
been  receivi'd,  tho  failure  of  tho  insur- 
ed to  jiay  the  note  at  maturity  does 
not  affect  the  validity  of  the  insurance. 
La  Covijiaijnif  d'Assuniiice  d<'.s-  C'lilti- 
raleiirs  cmih-c  le  Fen,  <t'r.,  (f  hiaiiniwn. 
M.  .ludgment  confu'iniiig,  17  J)ec.,  l.ST'.t. 
Dorion,  <'.,!.,  Monk,  Ramsay,  'I'essior, 
Cross,  .1.1.  Kep.  _'4  -lurist,  Si'.  ;5  Leg. 
News,  I'.i. 

A  proMii-soi'v  note  given  iiy  tho  in- 
sured may  be  a  valid  jtayment  of  the 
premium  although  the  note  be  unpaid. 
iSo  where  an  .'igent  took  ii  premium  by 
note  for  Sd.ii") — which  he  undertook  to 
pay  for  the  insured — au'l  sent  the  note 
to  tho  in>uraiico  company  who  issued 
a  policy  <m  the  rei)ivsentatioiis  of  the 
agent,  without  any  reference  to  the  in- 
sured, and  the  note  was  not  paid  by 
the  agent  till  after  the  fire,  the  insu- 
rance company  will  be  held  liable  on 
tho  policy.  The  Ottawa  In.snraiice 
Cowpani/  d-  lloutiqiit.  M.  .Judgment 
eontirming,  22  !^ep.,  1879.  Dorion,  C.  J., 
Monk,  IJamsav.  Tessier,  Cross,  J  J.  Hep. 
2  Leg.  News,  :';'.)'i. 


\  general  power  to  act  as  agent  doc-< 
not  give  authority  to  sign  a  promissory 
note,  even  though  tho  agi^nt  hadautiior 
ity  by  the  power  to  hypothecate  the 
real  estate  of  tho  principal.  St.  Jean 
if-  The  Metropolitan  JSank.  M.  .Judg- 
ment reversing,  10  Sep.,  IS'ti.  Monk, 
Kamsav,  Sanborn,  Tessier,  Belanger,./,!. 
Uei).  21  .J.  2(17. 

liana  fide  Hidder The  holder  of  a 

promissory  note  for  value  can  recover 
on  th<'  note  against  the  endorser, 
although  tho  agent  to  whom  ho  trans- 
mitted tho  note  delivered  it  against 
his  instructions,  without  tho  accom- 
plishment of  a  condition  which  the  en 
dorser  had  stipulated  with  tho  th'awer, 
l)ut  to  which  the  plaintiff  was  not  privy. 
Si/lrain  d-  Flanai/an,  (I.  .Judgment 
contirming,  S  March,  bS7").  Dorion,  C.L, 
Moiik,Taschercau,liamsay,  Sanborn,J.J. 

.\  note  made  fraudulently  by  a  part- 
ner m  the  partnership  name,  binds  the 
partnership  in  the  hands  of  a  bonajide 
holder  for  value.  ]Valter  d-  The  Mol- 
sons  Bank.  M  .Judgment  coniirming, 
l«  Sep.,  1.S77.  Dorion,  C.  J.,  Monk, 
Iiam>ay,  Tessier,  .1.1. 

Where  a  note  is  indorsed  lor  the 
accommodation  of  the  maker  it  is  sulfi- 
cient  to  allege  that  the  note  passed 
from  the  maker  to  tho  several  successive 
indorsers  for  value  received,  without 
fleciaring  u[)on  it  as  having  been  en- 
dorsed l(y  the  several  indorsers  as  sure- 
ties of  the  maker. 

The  several  successive  indorsers  of  a 
promissory  note,  endorsed  for  the  ac- 
commodation of  the  maker  are  liable 
to  each  other  in  tho  onler  of  their  res- 
jiective  indorsements,  the  same  as  if  the 
indorsement  had  been  for  value  receiv- 
ed, unless  there  be  an  agreement  to 
the  contiary. 

Such  an  agreement  which  is  to  des- 
troy the  legal  effect  of  a  written  instru- 
ment can  only  be  proved  according  to 
the  rules  of  evidence  laid  down  in 
articles  1234  and  12;3;>  of  the  Civil  Code. 
The  Merchants'  Bank  of  Canada  d. 
Whitfield  d-  Whitjleld  d-  McDonald. 
^r.  .Judgment  reversing,  23  Sep,,  IS81. 
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Sir  A.  A.  Dorioii,  ('.  J.,  Monk,  Rainsiiy, 
.  Voss,  Bal.y,  .1.1.  Kop.  'J  J)oc'.  d'A.,  I.')7. 
•JH.IiiriHt,  »■)<). 

A  iiiiti>  piiyiiblo  on  demand  given  to 
a  bank  to  secure  an  overdrawn  account 
of  till'  maker,  as  well  as  to  secure  the 
Ibrliearance  of  the  bank  for  other  ad- 
vances, must  lie  considered  in  the  light 
of  a  continuing  guarantee,  and  that  the 
(endorsers  of  siicli  a  note  are  not  reliov- 
.'d  from  their  lial)ility  l)y  the  fact  that 
the  bank  did  not  make  a  demand  of 
payment  till  after  the  insolvency  of  the 
maker,  about  twenty-seven  months 
after  tiie  date  of  the  note.  The  M'l- 
r Intnl.:  Ikink  d-  WhiJ field  M.  .ludg- 
ment  revtM'sing.  -.i  Sep.,  It^Sl.  Sir  A.  A. 
Oorion,  ('..I.,  ^fonk,  Ilamsav,  Cross, 
Jial)y,  .M.     Hep.  -'  Dec.  d'A.,  l.")7. 

The  endorser  of  a  composition  note 
given  by  a  debtor  to  his  creditor  in  car- 
ryinu  out  a  settlement  (not  und»-r  the 
Insolvont  Act)  for  fifty  cents  in  the 
dollar,  was  not  liable  lor  the  amount  of 
such  note,  where  it  api)eared  that  the 
delitof,  for  whom  he  endorsed  the  note 
•IS  surety,  iind  from  whom  he  had  taken 
a  transfei'  of  his  estate  as  collateral 
-ecurity,  had  secretly  given  the  plain- 
tilf  (tiie  ci(ulit()ri  his  own  notes  for  the 
balance  of  his  claim,  in  order  to  obtain 
iiis  assent  to  the  composition,  and  the 
creditor  iiad  already  receivecl  fifty  cts 
on  his  claim.  Avpin  A-  Ponlin.  ^f. 
.ludgment  confirming.  14  .lune,  I.STJ^. 
Sir  A.  A.  Dorion,  V.  .1.,  Hamsay,Tessier, 


Cross,    ,bl.      1 
.\(!ws,  'I'M). 
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But  the  endorsers  of  com})Osition 
notes  for  an  insolvent  remain  liable 
thereon,  thougli  the  discharge  of  the 
insolvent  may  have  been  annulled  by 
the  ( 'ourt,  and  though  the  iiisolvent 
may  liave  given  other  notes  by  way  of 
])roferonce  to  some  of  his  creditors. 
Murcliand  A-  al.  A-  Wilkes.  M.  .ludg- 
ment confirming.  17  Sep.,  1S80.  Sir  A. 
A.  Dorion,  C.  .1.,  Monk,  Kamsay,  Cross, 
J.J.,  Uamsay,  ,).,  dis.,  thought  this  case 
involved  the  same  principle  as  the 
case  of  .l?7Jnj  <t  Ponlin.  The  position 
of  the  endorsers  was  changed  by  the 
I  imposition  not  being  carried  out,  and 
\Vilkes  knew  of  the  fraud,  o  Leir. 
News  ;{ I S. 


The  endorser  of  composition  notos  is 
not  dis(diarged  from  liability  thereon 
by  the  mere  fact  that  the  compounding 
creditors  have  secretly  stipuiatoil  witli 
the  debtor  tliat  ho  shall  pay  them  an 
amount  in  excess  of  the  composition 
rate,  as  the  condition  of  their  consent 
to  the  composition  and  especially  where 
the  endorser,  aa  the  consideration  of 
his  endorsement,  ol)tained  a  transfer  of 
the  insolvent's  entire  stock-in-trade  and 
assets  which  he  still  retained  when 
sued  on  the  composition  notes.  But 
the  endorser  is  entitled  to  a  deduction 
of  all  sums  that  the  creditor  has  re- 
ceived in  excess  of  the  composition 
notes.  Martin  <{■  Poulin.  M.  Judg- 
ment reforming,  24  Nov.,  IS80.  Sir  A. 
A.  Dorion,  C.  .1.,  ^lonk,  Hamsay,  Cross, 
liaby,  JJ.,  (Jioss,  ,T.,  dis.  Kamsay,  J., 
did  not  concur  in  some  of  the  reasons 
given  for  the  Judgment;  but  concurred 
in  the  judgment  because  Poulin  was  in 
a  peculiar  position,  and  if  lie  were  dis- 
charged he  would  be  really  keeping 
what  he  had  gained  by  the  transaction 
and  avoid  his  liabilitv.  Kep.  4  I^eg. 
News  L>(»      i  Dec.  d'A, ';.■). 

Notes  giv(  n  in  excess  of  the  settle- 
ment agreed  upon  with  the  other  cre- 
ditors of  an  insolvent  cannot  bo  recov- 
ereil  on,  even  if  it  appear  that  they  were 
given  to  a  consignor  as  the  price  of 
goods  in  the  hands  of  the  insolvent  for 
sale.  IVilh-es  «,t  Skinner,  M  Judgment 
confirming  (>  March,  I SS2.  Monk,  Ram- 
say, Cross   Baby,  .I.J. 

The  drawer  of  a  promissory  note  can- 
not set  up,  against  the  holder,  the 
debt  due  to  the  endorser  by  the  holder. 
In  the  particular  case,  no  special  un- 
tlerstanding  to  alter  the  legal  presump- 
tions arising  on  the  note  is  proved. 

If  a  special  understanding  is  to  be  pro- 
ved all  the  jiarties  should  be  present. 
Donovan  <{•  al.  A:  Darling.  Q.  Judgment 
confirming,  '>  < '; '.,.,  18iS3.  Sir  A.  A.  Do- 
rion, ( '.J.  Kamsay,  Tessier,  Cross,  Baby, 
JJ. 

A  promissory  note  given  without  va- 
lue and  for  a  consideration  erroneously 
believed  to  be  good  in  law  is  not  valid. 
Biel  (t-  McEwen  M.    Ju<lgment  rever- 
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siiif,',  J'.ttli  .'^•'pti'inlxM',  ISSI.  ."^ir  A.  .\. 
Dorioii,  {'.  ■].,  Monk,  KiuiiHuy,  Cross, 
IJaby,  .i.l. 

WliciK  a  note  is(»l)tiiiiiotl  l>y  IVaiulanil 
misrcpri'sontation,  and  tlu' lioMor  tloos 
not  sliow  how  it  canio  into  his  posses- 
sion or  tliat  he  jrav(>  v.ihu*  Ibc  it,  ho  will 
lie  iircsiiMH'ii  lojiav  ln'Oi  awaro  of  its 
IVaiHliili'iit  ori^^in.  liobinnon  tt-  t'alcaff, 
M.  .)u(l>.'in('nt  rovorsin^',  .'^fpti'mlu'r, 
l<S7'».  Dorion.,('.  .1.,  Monk,  Tasi'lioroau, 
Ifainsav,   Sanhoin,  -M.  r.  "  La  'riiiniis," 

vol.  i'.'p.;;;{|. 

Wlioro  tilt'  transt'or  of  a  noto  l>y  en- 
iloiscniont  is  mado  lu'foro  it  hoi-omos 
duo,  lait  thn  I'vidonco  shows  that  tho 
noto  was  ohtainod  Iroin  the  niakci-  hy 
IVaiid  ami  that  tho  holdoi'  was  awaro  of 
iho  I'rand,  tho  cast!  doosnot  oonio  with- 
in tho  ^ionoral  rulo  laid  down  in  ('.  C. 
:2-S7,  and  tho  onus  of  shownig  that  ho 
is  in  -iood  I'aith  falls  upon  tho  holder. 
U^/aiKjtr  il-  Itdx/cr.  (^'.  .ludmnent  ro- 
voisiu^',  7th  Doci'iuhor.  iss:;.  Sir.\.  A. 
Dorion,  ( '.  .1.,  .Monk,  Kauisay,  Tossior, 
Buhy,  .1.1.  hop.  (')  l.i'j.'al  Nows,  41;:. 

W'hou  a  note  is  takon  after  it  is  duo 
till-  parly  oljiiirod  hy  it  may  sot  otfnny 
matter  such  party  oould  Ici-'aily  -ct  oil' 
against  tho  pro\  ious  holder  <>f  tho  nott', 
iL'liS7  ('.('.  T/k'  <ftiehec  mill  Uulf  I'urls 
S/i'diiis/iij)  ('iiitipiiii!/  il'  T/ii'  Ainw^iiii 
fiisiirdii'-r  Co.  (^>..)uil,i;Miont  coutiruiiuj:. 
^th  .sJt'p.,  |S77.  horiou,  <'..l..  Monk. 
Kanisiiy,  Txissr..!,! . 

A  noti'  tran.sforrod  f<ii' v.ilualilo  soou- 
rity  and  not  omlorsod.  iinplios  a  war- 
ranty that  tho  niakor  is  not  insolvent 
to  the  knowlodiTo  nl  tho  transforri'i-. 
Li'iri.-i  if'  III.  \  •lejl'djl  iV  nl.  ^[.  .Iiid,": 
uiont  rovei'sini.'.  .luno,  IS7'>,  Dorion,  ('. 
■  1.,  Monk,  Tasehoroau,  liauisay,  San- 
horn,  .1.1. 

.\  }iroMiissory  note  irivou  liy  tho  Vice 
President  of  a  oompauy,  foi'  the  private 
debt  of  the  otlioor  siL'uinir  for  the  coni- 
jiany.  and  with  tho  knowledge  of  tho 
Bank.  Iinldor  of  the  note,  that  the  note 
was  given  for  suoh  debt,  oannot  he  re- 
covered on  Ijy  tho  hank,  in  an  aotion 
against  the  oonipany.  The  Mec/ianic's 
Hank  i(-  llrdDiUji  <{■  al.     M.  .ludgment 


reversing,  Sep.,  2tith,  IH7'.).  Dorion,  ( ', 
.1.,  >ronk,  Hainsay,  Tossior,  (.'ross,  .1.1. 
Uani.say,  1  was  prosont  at  hearing  hut 
took  no  part  in  X\w  ili^/ibdr^  and  judg 
mont.  Wop.  2  Fieg.  Nows  ilM'.l. 

In  an  notion  against  an  aooonimoda- 
tion  endors(>r,  wlu're  the  noto  sued  on 
showeil  on  its  laoo  a  nianifost  alteration 
of  date,  and  the  endorser  pleaded  suoh 
alteration,  that  the  plaintitl'  (who  had 
diseounted  the  note  for  the  maker)  was 
hoinid  to  show  that  '  "Iteration  was 
made  before  the  oir  ion,  or  that  it 

was  made  with  tho  fuooisor's  eonsont. 
La  /iaiKjiir  V ille-Muiii'  (!•  Primeaii,  .M, 
.ludgment  oonlirming,  I'.t  Nov.,  ISSd. 
Ifep.  •_'•)  ,F.  •H\\  Deo.  ( ".  d'Ap.  'IW,  4  hog. 
News  I'.i. 

'I'he  defendant,  su(>ilon  a  promissory 
note,  ploadod,  in  tho  lirst  plaoe,  that 
tho  signature  was  a  forgery,  but  siibso- 
fiuently  amended  his  plea,  and  alleged 
that  h<>  signed  the  noti>  by  error,  in- 
tending to  give  a  I'oooipt  for  the  amount 
stated  tlioi'oin.  Ilel<h  that  ii\  the  liaso 
of  an  illiterate  person  avIio  .>-ignod  by 
making  his  mark,  this  change  of  de- 
I'onoo  was  not  an  indioation  of  l^id  faith, 
and  tilt*  ovidonoo  ap  -aring  to  the 
<  'ourt  to  sustain  the  tr  led  plea,  the 
Judgment  dismissing 
oonlirmed.  IIviidH  <t  . 
oo.ilirming  i'.lth  Sep., 
F>og.  News,  .".4-J.  Sir  A.  A.  Poriou,  "C.  .1 
Monk.  Hamsay,  Cross,  I'aby,  .1,1 


-I 


•let  ion     \Vits 
A',  .ludgment 
ISS,;.     hop.   ('.. 


The  l>ofondaut,  endorser  ol  a  promis- 
sory note,  pleaded  that  the  notioe  of 
protest  had  been  maileil  too  late.  The 
ovidiMioe  in  support  of  the  plea  was 
that  of  the  ntlioers  oi'tlio  jiost-oilioo,  the 
letter  i-howod  by  tlu^  stamping  that  it 
was  posted  a  day  too  late.  On  the 
other  hand  the  notary  swori*  positively 
to  tho  posting  by  his  own  hand.  The 
Court  was  of  opinion  that  the  positive 
testimony  of  tho  notary  was  a  stronger 
evidence  than  that  of  otticors  who 
swore  to  .a  practioe.  Dontre  if-  La  lian- 
f/iie  Jacqiics'-Cartier,  M.  .ludgment oon- 
lirming, iJUth  .Ian,,  1S7;>.  Dorion,  C.  J., 
Monk,  Uamsay,  Tossior,  Cross,  .1.1. 

Evidence  of  signatin-e  by  endorser. 
Law  of  Englaml.  Competency  of  witness, 
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M,>.Leiid  .f'  '/'/(«  hhshrn  'J'oirn.i/iipH 
Hunk:  M.  .)ii(l>{iiu->iit.  irontiiiuiii;,' ,  21 
■luno,  I87U.  I 

Tho  Mi>iimtui'c  t<i  ii  writing',  wliicli  in 
.lciii«'<l.  •■aniiot  1)0  j)rovo(l  snloly  liy 
(•oiii|tari-'OH  <>l'  tlin  diMpiitod  si^cnatiiro 
witli  otlior  .-<i>;natiin's  which  aro  ml- 
iiiittctl  or  provod  to  h((  ;,'emuiie. 

(fuivre,  as  to  lli«  otlect  of  ill<';.'a! 
■.vi(l"n((!  taken  without  olijoction. 
I'aiifeti'  I'dii/i'ii,  M.  .Iiul^'iiioiit  couHmi- 
mj.',"  I'.t  Mai'ch,  IS77,  Moiilv.  i{ainsay, 
Simhoni,  'i'ossier,  .M.  Ili'i).  -•'  ■'.  I !'».'). 

For</('r>/.  Division  de  Vaveu.  }fo)'in  <f' 
<iiiniei;  M.  .Imlj^niont  rovorsiuf:,  I.") 
.Imii>  |s77,  Dorion,  ('.  .).,  Monk,  Kam- 
>ay,  Sanborn,  Tc8sioi',  •M. 

t^iu'stion  of  ovidenci!.  Seiii/ile  »f" 
Jiiiicn.  iM.  .Iii(l;.'ment  conlirMiinj;,  '20 
.Ian.  ISS.I,  Sir  \,  A.  Dorion,  ( '.  .1.,  Hani- 
•  ay,  T(\-<si<M',  Cross,  Bal>y,  .1.1. 

Tho  short  proscription  rolorrod  to  in 
artiolos  iJlViH,  liUC'd,  lililil  and  '2'2&2  V.  ('. 
may  Ins  ronounood  and  interrupted,  in 
I  ho  manner  prosoribod  by  artioh^  22'2~. 
('.('.  Il'olker  d-  Sireel.  M.  .lud;iniont 
nn'orsin;:,  'J I  l)oc(inbcr,  IS7(),  Sir  A.  .V. 
Dorion,  < ".  .).,  ^lonk,  i>anisay,  .Sanborn, 
Tossior,.I.I.  b'op.  :.M   .1.  29. 

'I'lio  proscription  of  a  promissory  note 
does  not  oomnionco  to  run  until  aftor 
tiio  expiration  of  tlio  last  day  of  ^'raco. 
.s'/-J/«r/e  (I-  S/oiie.  yi.  .ludgmont  oon- 
lirminj,',  lI7  Soptoinbor,  IS^^lJ,  Sir  A.  .\. 
Dorion.  ('.. I.,  ^[onk,  h'am.say,  Tossior, 
<'i(i-s,  .M.  K'op.  a  Log.  News  .'J^L',  2 
Doo.  d'A.  .■;tp'.l. 

[."appelant  ayant  oto  condanmo  par 
,iui.'omont  do  la  (Jour  Sui)orienro,  a 
payor  11  un  nonnno  Francis  ^loi 'atFrey 
le  montant  d'un  billot  fait  a  I'ordre  do 
rintimo  ot  endosso  par  oe  dernier  en 
tavour  do  I'Appolant  : 

■hii/f^,  jiar  la  ('our  d'Appol,  iniinnant 
ie  juiromont  de  la  ( 'our  .Superieuro  : 

lo.  (Juo  la  demande  on  justice  ot  le 
Jugomont  par  ^fcCaffrey,  centre  I'Ap- 
polant, ont  intcrronii^u  h\  prescription. 


tant  a  repinl   (h*  l'intini(''  (|U'4  Pt^jmrd 
<b'  r.\ppolant. 

2o.  l^uo  pour  roioiivror  di>  l'lntin\6 
Ips  frairt  pay^s  a  son  proourour  par 
r.\pp«dant  dans  I'ac^tioti  intont^o  oon- 
tro  Ini  ])ar  Mol'attVoy,  I'.Vppoiant  aurait 
(h"i  appolor  I'lntimo  m  ^arantio.  Ifdrf 
tt-  lieaiinlieniin,  <^  .lu<l;.'niont  roversin^i, 
:!.luno.  I,S81,  Sir  A.  A.  Dorion,  ('.  .1., 
^fonk,  Ihunsav,  I  ro-s,  ilaliv,  .1.1.  Uep. 
I  Deo.  d"A.  .■;U7. 

A  note  was  mado  payable  nt  I'lain 
tills  liouso,  hut  ^uitso(|uently  I'laintitl 
;ravo  tho  n(»to  to  his  Attoinoy,  and  it 
was  not  in  his  handt  to  return  it  to 
Defendant,  wlio,  on  suit,  without  any 
demand,  paid  tiio  money  info  ( '  urt 
with  his  plea.  Held,  \\til  liable  for  i  ijft 
costs  ol  the  action.  I.ixsurd  i{-  O'lncur, 
^l.  .(udi-'mont  conlirmin^,  SOct.  ISH3, 
Sir  .A.  A.  Dorion,  <'.  .1.  Uamsav,  Tessier, 
Baby,  .1,1. 

Tho  request  of  a  party  who  afterwards 
refuses  to  ae(;ei)t,  may  bo  ri'oovored  l)y 
tlio  party  who  cashed  it  from  tho  party 
who  promised  to  aocojjt. 

The  i'i<;iit  of  action  in  such  case  is 
not  taken  away  1)V  articles  Jli'.tl.',  l.''_".i.'] 
i'.V. 

'Ihat  th<'  letter  proniisinj;  to  accept 
is  aildi'ossod  to  the  Dofondai\ts  corres- 
pondent, but  evidently  .yivon  to  be 
used  to  obtain  funds  i'rom  a  banker, 
and  which  was  so  used,  does  not  aftect 
the  banker's  riirht  to  brinjx  a  direct 
action.  Dnnspaniih  <■/  til.  A-  Molsonit 
Haul:,  M.  .Iiidgment  confirminfr,  l2'J 
.lune,  1.S7S.  Sir  A.  A.  Dorion,  ('.  .1., 
^lonk,  Ham.sav,  Tessier,  Cross,  .1.1.  Rep. 
L';j  .1,  'u.  ',1  Uov.  I.ej,'.  f;i24. 

Lors(|uo  la  signature  porteo  an  bas 
d'un  billot  n'est  passuflisamment  jtrou- 
voo  otre  cello  (hi  pivtemhi  signataire. 
apros  negation  sous  sennent  do  la  part 
de  celni-ci,  Taction  en  reclamation  du 
paiementdit  billet  sera  ronvoyeo.  Bou- 
lantjer  A  H'liUcrs.  Q.  .ludgment  revers- 
ing, t)  May,  iSSfi,  Sir  .\.  A.  Dorion,  C.  .L, 
l{anQ.><ay,  Tossier,  Cross,  Baby,  .1.1.  J{am- 
:  say.  Cross,  .J. I.,  dissenting,  Hep.  I41tev. 
Leg.  :i')\K 
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When  a  note  bears  on  its  i'aee  that  it 
was  given  lor  value,  the  proniissor  is 
bound  to  i)rove  that  it  was  not  so  given. 
(2285  C.  C.)  And  it  is  not  proof  that  it 
was  given  without  consideration,  that 
the  parties  had  many  note  transao 
tions,  and  that  Plaintiff  cannot  from 
memory,  say  of  what  transactions  this 
was  the  result,  or  whether  it  was  a  re- 
newal, and  the  ordinary  presumptions 
of  law  are  in  no  way  altered  by  the  fact 
that  the  maker  anil  the  holder  had 
monetary  transactions  together  con- 
nected with  a  general  election  of  mem- 
bers to  serve  in  Parliament.  McGreevy 
&  Senecal.  ^I.  Judgment  confirming, 
30  June,  13S(),  Sir  A.  A.  Dorion.  C.  J., 
Kamsaj',  Tessier,  Cross,  Baby,  JJ  .,  Tes- 
sier,  Cross,  JJ.,  dis. 

Whore  a  promissory  note  is  given  for 
a  Patent  right  for  a  new  and  useful  in- 
vention, and  the  Patent  is  not  for  a 
new  and  useful  invention,  the  vendor 
of  the  alleged  note  cannot  recover. 
Almonr  rf*  Cable.  M.  .Fudgment  revers- 
ing, 27  March.  18S(),  Sir  A.  A.  Dorion, 
C.  J.,  Monk,   liamsay.  Cross,  Baby,  J  J. 

Lorsqu"nn  billet  promissoirc  a  ete 
obtenu  du  prometteur,  j>ar  dol,  fraude 
et  sans  cause  valable,  le  tiers-porteur 
de  oe  billet,  no  poiura  en  rocouvrer  la 
valeur  sans  prouver  qu'il  a  rogu  ce  bil- 
let avant  I'ochoance,  tie  bonne  foi  et 
pour  bonne  et  valable  consiiloration, 
ignorant  los  circonstances  sous  lesquel- 
les  il  H  eU'  donne.  Dumaa  k  Baxter,  Q. 
Judgment  reversing,  (>  February,  ISS;"), 
Sir  A.  A.  Dorion,  C.  J.,  Kamsay,  Tessier, 
Cross,  JJ.,  Hep.  14  1,'ev.  Leg.  49t). 

Where  a  promissory  note  is  given  for 
value  on  the  l;u!e  of  it,  tlie  Defendant 
must  prove  that  it  was  not  given  for 
value.  And  it  will  not  be  a  presump- 
tion that  it  was  not  given  lor  value  that 
the  parties  had  smother  note  transac- 
tion for  election  purposes,  which  is  not 
shown  to  ])e  connected  with  the  note 
sued  upon.  McGreevi/  <f-  S'n<lcal,  M. 
Judgment  confirming,  .30  June,  ISSfi, 
Monk,  li.imsav,  Tessier,  Cross,  Babv, 
JJ. 

BILL  OF  LADING.— r.  AKrinoKiirrMKNT. 
— BANKiX(i WavBii.i,. 
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BONDS. — A  bond  given  by  a  public 
officer  for  the  due  fulfilment  of  his 
duties  with  sureties,  will  bind  him  and 
his  sureties  towards  any  one  suffering 
by  his  misfeasance  in  office,  although  it 
be  not  taken  and  acknowledged  in  the 
manner  and  according  to  the  formali- 
ties of  the  92  Cap.  C.  S.L.  C,  Sect.  3. 
Rlaia  &  Gteason,  Q.  Judgment  con- 
firming, 0  Sept.,  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Kamsay,  Tessier,  Cross,  JJ. 
Monk,  J.,  dis.  Rep.  G  Q.  L.  R.,  202. 

Upon  the  facts  of  the  case  the  Court 
was  of  opinion  that  the  Defendant 
(Appellant!  was  bound  to  return  certain 
railway  bonds  which  had  been  placed 
in  his  hands  by  the  PlaintifTs  assignor. 


The  condemnation  against  the  De- 
fendant, in  default  of  returning  the 
bonds,  should  be  to  pay  the  actual 
value  thereof,  as  established  in  evid- 
ence, and  not  the  par  or  nominal  value. 
Senecal  <{•  Ilatton.  M.  Judgment  con- 
firming, 0  December  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  J  J.  Uep.  M.  L.  R.  I.  Q.  B.  112,  7 
Leg.  News  414.     v.  Railway  casks. 


may 
the 


contiguous 


BORNAGE — "Kvery  proprietor 
oblige  his  neighbour  to  settle 
boundaries   between    theii 

lands The  costs  of  so  doing  are  com 

mon  ;  those  of  the  suit,  in  case  of  con- 
testation, are  in  the  discretion  of  the 
Court."'  ')U4  C.  C.  Whenever  two  con- 
tiguous lands  have  never  been  bounded, 
or  the  boundaries  have  disappeared,  or 
the  fences  or  boundary  works  have 
been  wrongly  placed,  and  one  of  the 
neighliours  refuses  to  agree  upon  a 
surveyor  to  iletermine  the  boundaries 
or  to  verify  or  to  rectify  the  division 
line,  as  the  case  may  be,  the  other 
party  maj'  bring  an  action  against  him 
to  compel  him  to  do  so."  Ml  C.  C.  P. 

Where  there  never  has  been  a  bound- 
ary line  between  neighbours,  and  the 
question  is  simply  as  to  em/n'etafion  the 
proper  remedj'  is  by  an  action  en  bor- 
noffe,  and  a  petitory  action  will  be  dis- 
missed.  Fraser  <f-  Gagnon.  Judgment 
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contirming  15  Dec,  1878.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  .J.T.   Hep.  4Q.  L.  R.  38J. 

But  where  an  action  should  be  en 
homage  and  the  Plaintiff  concludes  au 
pStitoire,  and  the  Defendant  does  not 
object  but  pleads  over,  and  substantial 
justice  is  done  by  the  judgment  the 
Court  of  Appeal  will  not  disturb  it. 
Aikmson  .f;  al,  &  Hall  A  al.,  Q.  Judg- 
ment 7  September,  l!S74.  Dorion,  C.  J., 
3Ionk,  Taschereau,  liamsay,  Sanborn, 
,l.f.  Kep.  I 'J. I.  Wri. 

A  line  indicated  by  blazed  tress,  will 
not  be  sufficient  reason  ibr  laying  down 
the  boundary  line  between  the  parties 
otherwise  than  in  accordance  with  the 
title  deeds  of  the  parties.  Grenier  & 
al,  &  Girnnx,  Q.  .ludgment  confirming 
t'l  Sep.,  1877.  '^ir  A.  A.  Dorion,  C.  J., 
,Moiik,  liamsivj^,  Tessier,  J  J.  Mr.  Justice 
Sanborn  heartl  the  case  in  Jime  but 
died  before  the  Judgment  was  render- 
ed. The  Defendant  who  resisted  the 
Ijornage  will  be  condemned  to  the  costs 
of  the  action.  lb. 

A  memorandum  in  the  terms  follow- 
ing, will  not  be  considered  as  a  Deed  of 
J]xchan;,'e  or  as  affecting  the  original 
title  of  the  property :  "  Whereas,  it  is 
ilijjicult  bxiilding  a  division  line  fence 
l)etween  WAey  Wyman  and  Charles  G. 
Libby,  both  of  Barnston,  in  the  county 
of  Stanstead,  in  the  Province  of  Canada, 
I'armers  :  Wo,  the  undersigned,  Hiiey 
Wynian  and  Charles  G.  Libby,  have 
agreed  that  the  line  between  them  on 
Lot  No.  L*,  in  the  3rd  Range  of  Barnston 
aforesaid,  shall  commence  on  the  West 
side  of  the  river,  at  the  division  line 
lietween  Hugh  (Albert  and  the  said 
<'has.  (j.  Libby,  about  12^  rods  from  the 
liver  at  low  water  mark,  running  a 
little  East  of  N.  East  to  a  poplar  tree 
or;  the  brink  of  the  river,  thirteen 
lotis  :  thence  across  the   river   to  the 


I'ast  side,  thence  down  the  river  far 
<nougl)  from  tlie  river  to  build  a  fence 
/"  be  sa/'e,  to  a  small  si>ruce  tree, 
-jiottcd,  and  with  a  pile  of  stones  : 
llience  North- West  1")  rods  to  a  spotted 
birch,  th(>nce  about  North  W.  I.'i  rods, 
to  a  si)ruce  tree  on  the  bank  of  the 
up2>er  end  of  the  mill-pond  ;  thence  on 


paid  bank  to  the  North  end  of  said  lot : 
the  said  line  to  be  established  as  a 
division  lino  of  said  lot  between  the 
parties." 

That  therefore  either  party  is  en- 
titled to  demand  homage,  and  in  case 
of  its  being  refused  by  the  other  party 
the  costs  of  the  suit,  if  successful,  will 
be  borne  by  the  party  refusing  to  be 
bound.  Libby  &  Wyman,  M.  Judgment 
confirming  March,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Bel«nger, 
J  J.  Taschereau,  J.,  dis. 

Possession  by  works  in  existence  for 
more  than  ten  years.  Laflamme  & 
Lecompte,  Q.  Judgment  reversing  8 
February,  1884.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Where  the  Defendant  in  an  action  of 
bornaije  contest  the  action  unsucces- 
fully  he  will  be  condemnetl  to  pay  the 
costs  ;  and  the  costs  of  homage  will  be 
borne  equally  by  the  parties 

The  Court  by  its  Interlocutory  judg- 
ment ordering  a  rapport  d'arpentagc 
is  not  obliged  to  name  three  arpenteurs. 
Bouffard  &  Nadeau,  Q.  Judgment 
confirming  5  June,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Rep.  8  Rev.  Leg.  321. 

By  the  Interlocutory  .judgment  of 
the  Court,  the  arpenteur  should  bo 
directed  to  report  to  the  Court  the 
State  of  the  properties,  anil  then  it  is 
the  duty  of  the  Court  to  decide  where 
the  boundary  posts  are  to  be  placed, 
and  the  arpenteur  is  then  ordered  to 
place  them  according  to  the  require- 
ments of  the  judgment.  And  where, 
without  consent  of  parties,  a  judg- 
ment orders  the  arpenteur  to  decide 
as  to  the  lines  of  division  and  to 
place  posts,  and  he  tloes  so,  the  pro- 
ceedings will  be  set  aside  as  irregular, 
although  the  Court  may  have,  by  its 
final  judgment,  homologated  the  pro- 
ceedings. Brown  rf:  Perkinx,  i  June, 
1880.  Dorion,  C  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J.  Rep.  (1  (^.  L.  R.  143, 
10  Rev.  Leg.  427. 

In  an  action  en  homage  the  Superior 
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Court  ordered  :  ''  Que  par  un  ou  pin- 
sieurs  arpenteurs  nomnies  par  les  i)ar- 
ties,  il  tut  i)rocede  an  bornage  des  pro- 
prietes  designees  dans  la  declaration, 
conforinoment  a  la  loi  et  aux  titros  et 
j)Ossession  des  parties,  le  dit  arpenteur 
(levant  fairo  un  plan  figuratif  des  lieux, 
otablir  les  lignes  de  division  entre  les 
proi)rit'tes  res]iectives  et  y  poser  des 
bornes  pour  nianiuerot  delimiter  d'une 
manici'e  legale  et  definitive  les  tlites 
lignes  de  <livision  entre  les  dites  pro- 
prietes,  dresser  i)rocesverbal  du  dit 
bornago  et  fa  ire  rapport  a  cette  ('our 
de  ses  operations."  In  execution  of 
this  order  two  lines  were  drawn  about 
twelve  feet  distant  from  each  other. 
The  Court  below  rejected  the  iirst 
report  and  adoi)tod  the  second.  But 
the  Coiu't  of  Queen's  Dench  heUL  that 
the  order  was  irregular,  inasmuch  as 
it  directe<l  the  surveyor  to  place  borncx, 
without  havmg  decided  by  its  judgment 
what  was  the  line  of  division  in  which 
the  homes  should  lie  i)laced.  Tiiat 
there  was  nothing  in  the  record  to 
establish  where  the  line  should  be. 
A)id  that  thereiore  the  Court  should 
order  a  new  horwii/c.  It  was  held  that 
the  costs  of  an  uncontested  action  en 
/>orMa//e  shouUl  be  at  the  joint  charge 
of  the  parties.  LnineJh' A  Paradift.  M. 
•ludgment  reversing  lit)  February.  ISSl, 
Sir  A.  A.  Dorion,  < '.  ,1.,  Monk,  Ramsay, 
< 'ross.  Babv.  .1.1.    b'eporled    i  Dec.  d'A. 

Poiu'  maintenir  une  action  en  bor- 
nage, il  faut  que  le  Tiemandeur  prouve 
son  droit  de  ])rojpri(''te  ou  au  nioins  sa 
]iossession  civile.  Mann  A'  Iloi/nn,  Q. 
.ludgment  confirming  7  Dec.  issj. 
Monk.  Hauisav,  'I'essitM-.  Cross,  Bal)v,  .1.1. 
li'ep.  s  il  L  l';.  I.  1  i   IJev.  beg  o^i. 

BRITISH  NORTH  AMERICA  ACT  1867. 

— This  is  the  Imjieriil  Statute  ;iU 
Victoria,  cap.  '..',,  styled,  '*  An  .\ct  for 
the  Union  of  Canada.  Nova  Scotia,  and 
New  15runswick,  and  the  government 
thereof,  and  for  j)uriioses  connected 
thercwitli."  Sanctioned  29th  March, 
lNf.7. 

In  IS71.  this  !ict  was  amended  liy 
'■  An  Act  resjiectiiig  the  establishment 
of     Provinces    in     the     Dominion     ol 


Canada."    .'^4  and  'AH  \'ictoria,  cap.  2^. 
.Sanctioned  29 th  .fune,  ]  S7 1 . 

In  187'),  the  act  of  1SG7  was  further 
amentled.  by  "  An  Act  to  remove 
certain  tloubts  with  respect  to  the 
powers  of  the  Parliament  of  Canada, 
under  section  eighteen  of  the  British 
\orth  America  .Act,  ISIh."  38  and  3'.t 
Victoria,  cap.  3S. 

Section  41  of  the  B.  N.  A.  Act.  isr)7. 
which  provitles  for  the  '•  contimiance 
of  existing  election  laws  until  Par 
liament  of  Canada  otherwise  jnovides. ' 
and  sect.  N  by  which  provides  for  the 
"  continuance  of  existing  election 
laws,"  are  transitory  clauses  and  only 
have  ic  ^  in  the  measure  of  their 
ai)plica'  .y.  So  a  custom-house  officer 
is  not  prv^cludeil  froui  voting  at  a  local 
election.  Ifamillon  <f-  Jieauchesne,  Q. 
.ludgment  confirming  S  March,  1S75. 
Dorion,  C.  .1.,  .Nfonk,  Taschereau,  Ram- 
say, Sanborn,  .1.1. 

The  powei's  of  a  local  government 
under  the  B.  N.  A.  .Act,  are  co  extensive 
as  regards  the  subject,  with  those  of 
the  local  legislature,  so  a  Provincial 
(iovernment  has  power  to  incorporate 
by  letters  i)atent  a  company  for  the 
l)urposes  of  navigation  within  the  limit> 
of  the  Pinvince.  Macdour/all  d-  al,  .i- 
IVie  Union  Kavir/aiion  Compam/.  M. 
It)  March,  1877,  Monk,  Ramsay.  S.ui- 
born,  Tessier,  .T.F.  Rep.  21  .7.  0.!. 

The  Dominion  Parliament  had  a 
legal  right  to  impose  on  tin-  Superior 
CoiU't,  and  the  judges  theieot  tin-  duty 
of  trying  controveited  elections  of 
members  elected  t<i  the  Hoist-  of 
( 'oumions  of  ( 'anad.i.  Itrunean  <f-  al,  r.v. 
Massne.  M.  .ludgment  rejecting  .\ppeal 
IS  l)ccember,  1S7S.  Sir  A.  .A.  Ooriou. 
(".  .1.,  .Monk,  IJamsav.  Tessier.  Cross, .1.1. 
Rep.  2.;  .1.  (1(»,  2  Leg.  News  ;;^.  ••  Rev. 
beg.  (VJG. 

An  act  of  the  Province  of  (Juebec 
l)assed  in  IS72  (.">i'>  N'ic,  c.  12.  sect.  M) 
limited  the  right  of  Appeal  in  certain 
cases  that  had  gout'  to  tl.f  Court  of 
Review,  and  it  was  //*/(/  that  this  con- 
trolled the  right  of  appcid  in  cases  of 
insolvency,  and  that  it  was  not  Itcvoml 
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t  lie  powers  of  the  local  legislature  to 
logulate  by  general  rules  the  appeals 
to'its  Courts,  i)rovided  such  rules  difl 
not  contravene  a  positive  law  regulat- 
ing insolvency.  Studay  d-  Aiujers,  JI. 
.liitlguKint,  1S74. 

Tiie  act  of  Legislature  of  (iuebec,  -Vl 
Vict.,  cup.  l.>,  sect.  1 'JO, authorizing  the 
Lieutenant  (Jovernor  in  Council  to 
declare  forfeit  ifor  default  to  make 
repairs)  tlio  right  of  collecting  tolls  on 
.iny  toll-bridge  and  to  transfer  the 
property  therein  :  was  within  the 
powers  "of  the  local  legislatiu'e.and  that 
tlie  Orders  in  Council  mentioned  in 
till-  case  foriViting  the  right  of  exacting 
i.ills  tor  passing  on  a  toll  bridge,  which 
liad  been  i)laced  under  the  manage- 
ment of  the  Municii)al  Councils  of 
< 'leveland  A:  Mell)ourne  (Appellants) 
1,\- ( )i'dcr  of  the  Exec'utive  Council  of 
tlic  liu'iner  Province  of  Canada,  and 
tiansterriug'tlie  control  of  tlie  property 
M  the  .Appellants,  were  not  ultra  vires. 
The  Miniiripa/Hi/  of  the  Tmrnshij)  of 
I'll crl and  .(•  nl.  .(•  Tlie  Municipalitij  of 
till-  T<^irii.''hiji  of  Melbourne  if  llroiii])- 
Inn  G<rrc.^\.-li\  rcb.,  ISSI.  Sir  A.  A. 
Iiorion.  < '.  ,1.,  Monk.  Ifaiusav.  < 'ross. 
]',;(by.  .1.1.  K'ep.  l!t'>  .1.  1.4  Leg.  \ews277, 

I  i»rc.  d'A.  ;;■">.■;. 

i.a  clause  (hi  Statiit  Provincial.  A'l-A'> 
\'iel.,  cli.  4.  ordonnanl  la  I'ormcture  le 
diinanche  <1(>  la  maison  dans  la(|uelle  il 
->•  vend  lies  li(|ueurs  si)iritueuses,  est 
line  mesnre  diseij)linaire  et  de  police, 
it  iTot  pa>  H//*'a-r//7'.s' <le  la  I/'gislatiue 
I'rovineiale.  Poulin  tf-  La  <'or/ior(ifii>ti 
(Il  Qui'hir.  (>.  .ludgment  confirming.  7 
Dee.  ISSL  Sir  A.  .\^  Dorion,  C.  .1..  W.nm- 
-av.  I'essitM'.  Cross.  Babv  .I.F.,  Hep.  7  <i. 
i..'  i;.  :;;17.  l'  ]>ec.  d'A.  lO;;.  Hamsay,  .).. 
tliouL'lil  the  jirohibition  was  improv- 
<iii-ntlv  issued  indei)end(>ntly  ol  the 
-pieiaLiuestion  of  legislative  authority. 

Aitliough  the  form  of  proceeding 
li">]pte(|  in  this  case,  viz..  a  rule  for 
I  'Uitempt  against  the  I'rothonotary,  is 
.lU  irregular  mode  of  testing  the  cons- 
liiutionality  of  a  statute,  and  the  right 
of  appeal  di  plaun  from  the  order 
made  by  the  C(7urt  below  in  such  case 
mii'lit  li(!  (I'.iestioued.  yet  where  all 
jiaities  have   acquiesced  in    the    form. 


and  have  expressed  a  desire  for  a  deci- 
sion on  the  merits,  the  Court,  in  its 
discretion  and  where  the  question  is  of 
is  of  public  interest,  may  overlook  the 
technical  ditficulty  and  deal  with  the 
case  on  its  merits. 

The  tax  imposed  by  the  Act  of  the 
[legislature  of  the  Province  of  Quebec, 
4;j-44  Vict.  cap.  •■•,  sec.  '.•,  to  wit,a  duty  of 
10  cents  on  each  exhibit  filed  before  the 
Superior  (.'otut,  etc.,  such  duty  payable 
in  stamps,  is  in  consideration  of  a  ser- 
vice to  be  rendered  by  an  officer  of  the 
Government  of  the  Province  of  Quebec, 
and  for  a  merely  local  object  in  the 
Province  viz.,  for  the  maintenance  of 
the  administration  of  Justice  in  the 
Province  :  and,  moreover  the  tax  in 
question  is  of  a  nattu-e  similar  to  those 
collected  prior  to  Confederation  for  the 
purjjo-e  of  maintaining  the  administra- 
tion of  justice,  which  have  always  been 
treatei.l  a-<  local  assets,  and  consequent- 
ly the  Act  in  question  was  not  ultra 
V  ire  ft. 


Quirrc. 
taxation. 
Ured.  "Si. 
ISSi',  Sir 
Uamsav.  ' 


as  to  direct  and  indirect 
The  Al/ortici/  (irucral  <f' 
.ludgment  reversing,  1'4  Nov. 
A.  A.  Dorion,  (J.  .1.,  Monk, 
fessier.  <.'ross,  ,1,1.,  l{cp.  2()  J. 
;ic!l,  .".  Leg.  News  4'.i7,  .)  Dec.  d'A.  .i3. 
'I'he  ("hief  .lustiee  dissenting.  This  case 
was  reversed  in  the  Privy  Council, 


A  local  Statute  empowering  a  muni- 
eicipality  to  make  by-laws  prohibiting 
tiie  sale  of  liiiucr,  or  allowing  its  sale 
und" 
b. 

.Act  of  1M>7,  even  though  the  munici- 
pality only  exercises  the  power  to  the 
extent  of  fixing  ii  tax  by  way  of  licence, 
ami  for  the  purpose  of  leveiuie. 


...>, ...J...... w p       .v.^       .^.v.v, 

under  certain  conditions,  is  not  justified 
by  sub-section  '.».  Section   UL',  15.    N,    A. 


'Hie  state  of  things  existing  in  the 
conteilerated  Provinces  at  the  time  of 
t'onfetleratioii,  and  more  particularly 
that  whieii  was  recognized  l»y  law  in 
all  or  most  of  tiie  Provinces,  is  a  useful 
guide  in  the  interpretation  of  the 
meaning  attached  l)y  the  Imperial  Par- 
liament to  iiiflefinite  expressions  em- 
ployed in  till"  P..  N.  A.  Act  of  1S(;7. 

At    the   time   of  Confederation,    the 
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right  to  prohibit  the  sale  of  intoxica- 
ting drinks,  existed  as  a  municipal  ins- 
titution, in  the  then  Province  of  Cana- 
da, and  in  Nova  Scotia,  and  conse 
quently  that  it  is  to  be  deemed  a  "  mu- 
nicipal institution  "  within  the  mean- 
ing of  sub-section  8,  Section  'J2,  B.  N. 
A.  Act  of  1807. 

The  ijower  of  the  Dominion  Parlia- 
ment to  pass  a  general  prohibitory 
liquor  law  as  incident  to  its  rights  to 
legiislate  as  to  public  wrongs,  is  not  in- 
compatible with  a  right  in  the  Provin- 
cial Legislatures  to  pass  prohii)itory  li- 
(luor  laws  as  incidental  to  municipal  ins- 
titutions. Tlie  Corporation  of  Three  Ri- 
vers &  Suite.  Q.  Judgment  reversing,  7 
Oct.  1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
llamsay,  Tessier,  Baby,  JJ.  liep.  5  Leg. 
News,  ;>3().  This  judgment  was  con- 
lirmed  in  the  Supreme  Court.  Kep.  1 1  S. 
C.  li.  25. 

A  Statute  of  the  Legislatuic  of  the 
Provihce  of  (Juebec  (.'59  Vic.  c.  7) 
enacted  (Sect.  I )  that  "  every  assurer, 
(tarrying  on  in  this  Province,  any  busi- 
netis  of  assurance,  other  than  that  of 
inaiine  assurance  exclusively,  shall  be 
bound  to  take  out  a  license,  bei'ore  the 
first  day  of  ilay,  in  each  year,  from  the 
revenue  officer  of  the  district  wherein 
is  situate  his  principal  place  of  busine.»s 
or  head  agency,  and  to  remain  conti- 
nually under  license.'' 

"  The  price  of  such  license  "  was  to 
consist  of  three  per  cent  on  every  tire 
policy,  and  one  per  cent  on  every  other 
jiolicy,  except  marine  policies.  This 
price  was  to  be  collected  by  adhesive 
r<tamps  in  the  manner  regulated  by  the 
Act. 

Held  by  the  whole  Court  that  this 
was  not  a  direct  tax  within  the  mean- 
ing of  the  British  North  .\merica  Act. 

Held  also,  that  the  .Statute  was  %iltra 
vires  of  the  Local  Legislature,  and  null. 
Aiii/ers,  Attorney-General  &  The  Queen 
Insusancc  Compamj.  .Fudginent  con- 
firming. M.  U  Dec.  1877.  Sir  A.  A.  Do- 
rion, C.  J.,  !Monk,  Hamsay,  Tessier, 
Taschereau,  .I.L,  Jfams.ay,  J.  was  of 
opinion  that  tiie  Statute  was  within  tlie 


15K1TISII  N.  A.  ACT 


J»G 


powers  of  the  Local  Legislature that 

a  licence  is  a  permit  to  do, — that  the 
price  of  a  licence  or  the  form  in  which 
such  price  was  imposed  did  not  alter 
its  character  of  licence, — that  there- 
was  nothing  in  the  enutneration  of  the 
Statute  to  limit  the  kind  of  iicenct- 
that  might  be  imposed  l)y  a  Local  Le- 
gislature,— that  the  real  test  of  i)Ower 
was  the  object  of  the  tax,  i.  e.,  to  raise 
revenue  for  local  i)urposes,—  that  the 
Local  Legislatures  for  sucli  jjurposes 
could  tax  subject  within  the  scope  of 
Dominion  Legislation, — and  that  the 
inconvenience  of  sucii  an  impost  as 
limiting  the  oi»erations  of  trade  is  not 
a  consideration  for  our  Courts,  but  for 
the  Dominion  Government.  Kep,  I 
Legal  New.-^,  :;,  22  J.  ;]()7. 

The. judgment  was  confirmed  in  the 
Privy  Council  where  it  was  said  :  "Now, 
the  first  point  which  strikes  their  Lord- 
ships, and  will  strike  every  one,  as  re- 
gar<ls  this  Licensing  Act,  is  that  it  is  a 
complete  novelty.  No  sucli  Licensing 
Act  has  ever  been  seen  before.  It  pur- 
ports to  be  a  Licensing  Act,  but  the 
licensee  is  not  compelletl  to  pay  any- 
thing for  the  license,  and,  what  is  more 
singular,  is  not  compel letl  to  take  out 
the  license,  because  tiiere  is  no  })enalty 
at  all  upon  the  licf-nsee  for  not  taking 
it  up  ;  and,  further  than  tiiat,  if  the 
policies  are  issued  with  the  sttimi),  they 
appear  to  be  valid,  although  no  license 
had  been  taken  out  at  all.  The  result, 
therefore,  is,  that  a  license  is  granteil 
which  there  are  no  means  of  compelling 
the  licensee  to  take,  and  which  he 
pays  nothing  for  if  he  does  take  : 
which  is  certainly  a  singular  thing  to 
be  stated  of  a  licence.  Thej-^  say  on  the 
face  of  the  Statute.  "  The  price  of  each 
"  license  shall  consist,"  and  so  on.  But 
it  is  not  a  price  to  be  paid  by  the  li- 
censee. It  is  a  price  to  be  paid  by  any- 
boily  who  wants  a  policy,  because, 
without  that,  no  policy  can  be  obtained. 
It  may  be  that  the  company  buys  the 
adhesive  stamps,  and  affisees  them  ;  or 
it  may  be  that  the  assured  buys  the 
adhesive  stamps,  and  affisees  them,  or 
pays  an  officer  of  the  Company  the 
money  necessary  to  perchase  them 
and  affi.x  them  ;  but  whoever  does  it 
complies  with  the  Act. 


i;iUTI.-l!  N.  A.  APT 


miM)EIt 


ns 


Anotlior  observation  which  may  bf 
iiui.le  upon  thf  Act  is  thi>  :  that  if  you 
U-iivc  out  the  clause-  about  the  Hcell^e, 
t!io  eltect  of  the  Act  reii:ain<  tliosaine. 
i  t  is  really  nothin,::  more  noi'  less  than 
ii  Stamp  Act  if  you  leave  out  those 
,  lauses.  If  you  leave  out  every  direction 
:,)i  taking' out  a  licen.se,  and  every 
■Aun'j.  said  about  the  price  of  a  license. 

lud  merely  leave  the  rest  of  the  Act 
iu,  the  (iovoMiment  of  the  Province  of 
I  Quebec  obtains  exactly  the  same 
■uiiount  by  virtue  of  the  Statute  as  it 
diii.'s  witli'the  licence  clauses  remaining 
!U  the  .statute.  The  jjenalty  is  on  the 
; -mini:  of  the  policy,  receiptor  renewal ; 

•  1-:  not  a  penalty  for  not  taking  out 
:lie  licence.  The  result  therefore  i.s 
!hi^^,  tliat  it  is  not  in  suV>stance  a  licence 

u'tntall.  It  is  nothingmore  nor  less  than 

I  -imp'.e  Stami>  .Vet  on  policies,  with 
provisions  reierring  to  a  licence,  bo- 
,  ,iuse,  it  must   be   presumed,  the  fra- 

ai'rs  of  the  Statute  though  it  was  ne- 
.  essavy,  in  order  to  cover  the  kind  of 
MX  in  ([uestion  with  legal  sanction, 
•iiat  it  .should  be  made  in  the  shape  of 

ill'  p>rice  jiaiil  for  a  license.*** 

riii-  is  not  a   payment  depending  in 
iiat  sense  on  the  amount  of  trade  pre- 
lously  done  liy  the  trader.  It  is  a  pay- 
neiu  on  the  very  transaction  occurring 
.11  tin-  year   for  which   the   license  is 
iken  out,   and    is   not  really   a  price 
i'uid  for  a  licence,  but,  as  1,  ■■;  been  said 
'  etbre.  a  mei'e  ;^tamp  on  the  p)olicy,  re- 
newal or  receipt.  ■  Kep.  '2'2  -J.  312. 

.\'(iTE This  argument  seems  to  go 

■  io  far.  ibr  if  it  be  not  a  licence,  but  a 
-tamp  act,  it  is  a  direct  tax  on  the  com- 
;Mny  .-■  business,  or  it  i;  a  direct  tax  on 
die  insiwed. 

.\  local  act  which  discloses  of  the 
iiioperty  of  a  Coriioration  created  by  a 
'■•deral  law  is  constitutional.  JJobie  .t- 
/'/((,  Jl'ictnl  of  Temporal  Hies.  M.  .Jmlg- 
.ueiit  conlirming.  !'.'  .June  l.'»^0,  .Sir  A. 
V.  l)orion.  ('.  J.,  Monk.  Ramsay,  Tes- 
.-ier,  McCord,  .bb,  Kiuusay,  .T.,  dissent- 
iuL'.  Keported  o  Leg.  News,  2.5U. 

NiiTi: — This  case  went  to  the  Privy 
•  .'ouncil,  and  was  reversed. 

Tile  Act    of   Parliament  42  and  43, 


^'ict.,  e.  -is  is  invaliil,  not  being  within 
the  powers  of  parliament,  "  it  is  not  in 
the  nature  of  an  insolvency  law,  for  it 
is  intended  to  apply  to  all  building  so 
cieties,  whether  solvent  or  not.  It  is 
therefore  essentially  an  act  atfecting 
civil  rights,  which  imder  the  jirovisions 
of  the  British  North  America  Act,  ISHT, 
conies  uitliin  the  exclusive  jurist liction 
of  the  Local  or  Provincial  Legislature. 
McVlanaaijhiDi  A  St- Ann' a  Mutual 
Buildiiitj  Sociefi/.  M.  .Tmlginent  con- 
lirming, Ipiitnot  on  the  i»rinciple  laid 
down  by  the  Court  below,  4  Kebiuarv, 
1>>'«I.  .--^ir  A.  A.  Dorion,  C,  .1.,  Monk, 
hamsay,  Cross,  .M.  h'amsay,  .L  con- 
curi'ed  on  the  jirinciple  of  the  judg- 
ment except  as  to  cost.  c.  Costs.  Kep. 
3  Leg.  News  (•)  1,24  J.,  ]('.2. 

BUILDER llisi)rivilege  for  payment 

of  wor!':  and  materials,  and  lor  a<ldi- 
tional  value  given  to  an  immoveable 
by  his  works.  b'.'J.j,  2013  C.  C. 

IIi.s  resjionsibility.  lOSS  C.  C. 

To  secure  the  buiMcrs  privilege 
accorded  by  article  2013  C.  C.  the 
builder  must  take  the  steps  required 
by  law,  and  it  is  not  stdlicient  that  he 
should  do  something  of  a  similar  kind, 
.•^o  an  expertise  made  subsequent  to 
the  work  is  not  that  contemjilated  by 
the  article  of  the  Civil  Code.  And  the 
privilege  only  ilates  from  the  registra- 
tion of  the  Statement.  Robert  ef  al.,  <{-• 
lUeutord,  M.  Judgment  reversing,  20 
May,  1SS3.  Sir  A.  A.  Dorion,  C.  J., 
^lonk,  Kamsay,  Cross,  Baby,  J.J. 

The  liability  of  a  builder  of  a  portion 
of  a  structiu'e  for  his  bad-work  does  not 
extend  to  the  superstructure  built  by 
another.  Si-Louis  ic  Shaw.  M.  Judg- 
ment 24  Nov.  18S0.  Sir  A.  A.  Dorion, 
C  .).,  Monk,  iiamsay, Te.ssier,  Cross,  .bJ., 
2  Dec.  d'A.  374. 

XoTE This  case  went  to  the  Sup- 
reme Court,  and  was  there  confirmed 
8  Sup.  C.  Kep.  385. 

A  builder  may,  by  his  contract,  limit 
his  liability  in  respect  to  the  plan  of  the 
work  to  be  erected  by  him. 
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The  huildcr  of  a  portion  ol'  a  ^tviw- 
tiire,  will)  (l('iiarts  IVoiu  the  siiccilica- 
tioiiH  ol'  I  lie  jioition  ol'  llu' work  ho  is  to 
oxecuto,  il'  lio  acts  under  the  si)eoial 
instructions  ol  the  i)erson  in  ohargo  ol' 
tlio  works,  and  wlioso  orders  ho  is 
ehariji'd  to  fojiow,  is  not  haMo  for  tlie 
solidity  ot  tin-  slrneture.  if  the  ovidenee 
ostaliiishos  tliat  the  luiildin.i:  fell  not 
Ironi  anj'  defect  in  tlio  workiuansliiii, 
hut  owing  to  essential  dofocts  in  the 
))lan.  ,S7!  r<>/rn;k's'  J  fall  S^  Gilbcrf.  M. 
.ludgmiMit  eonlirniing,  l".i  .laiuiary,  1S7S. 
Sir  A.  A.  Dorion,  C.  .1.,  ^Fonk,  li'anisay. 
Tessior,  Cross,  .1.1,  Kop.  1!:;  .1.,  I.  I  keg. 
New.s,  I  111.    fi  IJev.  Log.,  Id;]. 

UILDING  SOCIETY.— r.iiilding  Socie- 
ties arc  formed  umlor  cliapter  O'.l.  ( '.  S. 
L.  C. 

In  IST.J,  the  Legislature  of  the  I'lo- 
vmcG  of  (Jiiehec  passed  "  an  Act  to 
amend  chapter  (V.l  of  the  Consolitlatid 
Statutes  for  Lower  Canada,  resi)eeting 
huiUling  societies,  in  inoviding  for  the 
means  of  their  union  or  fusion,  o'.i  Vic. 
C.  ()l,  (^».  In  IS7'.),  tlio  Legislature  of 
Quehoe  passed  •'  an  Act  ostahlishing 
further  provisions  relative  to  building 
societies  in  the  i'rovince  of  (Quebec,  and 
providing  for  the  li(iuidation  of  their 
atiairs."  42  iV  4o  Vic,  c.  :\2.  And  also  "  ,an 
Act  to  ratify  the  proceedings  on  liqui- 
dation of  ci^rtain  building  societies."  42 
Sc  43  Vic,  c.  .'):;. 


In  bSTT,  the  rarliament  of  Canada 
passed  "  an  Act  to  make  further  provi-  22('i.  ;j  keg.  Xev 
sion  res})eeting  the;  constituting  and 
manageuKiut  of  building  Societies  in 
the  Trovinee  of  (Jueliei'."  4(1  Vic,  c.  "jO. 
In  IST'.i,  r.arliament  ])asscd  "  an  Act  to 
provide  for  the  liquulationof  the  ailairs 
ofbuildinu'  societies  in  the  Province  of 


essentially  an  Act  atl'octing  civil  rights, 
which,  undei'  the  provisions  of  the 
P.riti>h  North  America  Act,  ISdT, comes 
within  the  exclusive, jiu'isdietion  of  the 
local  or  proviui'ial  legislatures.  McClmi 
ndijhan  A-  SI.  Aiin'n  Mutual  Jlnildinij 
Sov/nhj.  M,  .ludgment  conllrming,  bin 
not  on  the  ])rineiple  laid  down  by  the 
Coiut  b(4ow,  4  l'"eliiuary,  ISMi.  SirA.  A. 
I'orion,  (.'.  .1.,  ^lonk,  liamsay,  (.'ross,  .IJ. 
h'amsay  concurred  on  the  principle  ol 
the  j'udgmont  except  as  to  costs  r. 
I'osTs.  IJep.  ;;  Leg.    Xewsfil,  24  .L  1G2. 

And  so  a  l)uildiug  society  or  anyothei 
corporation,  will  be  liound  by  a  contract 
made  in  gooil  faith  by  which  they  ac 
(|uiro  property,  although  the  contract 
lie  not  one  conte;ii])lated  by  their  in 
cor]iorali(Mi  jirovided  it  be  not  in  viohi- 
tion  ol  any  law  of  public  order.  /,</ 
('oi/ipaf/iiie  ues  villas  (III  Cap  (librallai- 
<f'  Jl>itf/ir.s\  M.  .ludginent  conllrming. 
24  ,^ral"ch,  ISS.!.  Monk,  Kamsay, 'ressier. 
Cro-s,  r.aby,  .I.T.  Cross,  .1.,  (Hssenting. 
.'!  Dec,  d'A.  17").  Coniirmed  in  Supremi- 
Court. 

And  so  a  btiilding  socioty  niay  bind 
itself  for  a  loan  by  a  promissory  note, 
given  without  fraud  for  its  profit. 
jM'ovidod  there  be  no  special  clause 
in  its  Act  of  incori)oration  prolii- 
i)iting  it  from  so  contracting.  Canada 
Buihliiiii  Socie/i/  <('•  77ie  Xaltona/  Jianl\ 
M.  .Judgment  conlirming,  1()  March, 
ISSl).  Sir  A.  A.  J>oriop, 'C.  J,,  Monk. 
Kamsay,  Cross,   Caron,    ,i.J.  lioi).  24   .1. 


I.IO. 


Quebec"'  42  Vic,  c.  4S.  In  ls^2,  rar- 
liament i)assod  "  an  Act  respecting  in- 
solvent banks,  insurance  comp.anies, 
building  soeii'tios  ami  trading  corpor.a- 
tions,  45  \[c.,  c  2;;. 

The  Act  of  Parliament  42  cV  I.)  Vic, 
c.  4S  is  invalid,  not  being  within  the 
powers  of  i'arliament.  •'  It  is  not  in  the 
nature  of  an  insolvency  law,  i'or  it  is  in- 
tended to  ajijily  toall  building  societies. 
whethei  solvent  er  not.   It  is.  therefore. 


Anda  building  society  is  liableonnote? 
given  to  a  bank  for  a  loan  to  be  lent  to 
its  sidiseribers.  T/ie  Canada  MuUial 
lluildln;/  Sodcl'/  <[•  T/ic  Ihinlc  Ville- 
Maric.  3r.  .Tudgmcnt  conlirming,  '• 
Xov.,  J  SSI).  Sir  "a.  A.  Dorion,  C.  .1., 
^[onk,  liamsav,  Cross,  Babv,  .I.F,  IJep.  1 
Dec,  d'A.  7:J " 

And  so  the  society  Appellants,  con- 
stituted under  chapter  ('.<,)  of  the  Con- 
solidated .'"Statutes  I'or  Lower  Canada, 
hail  the  right  sanctioneil  by  its  own  liy- 
laws.  to  aci|uire  the  real  estate  mider 
the  Deed  of  sale  of  the  7tli  October,  J874. 
in  this  case  mentioned,  and  to  consent 
to  an  "  Actcdc  Dccis  cl  J/a?x'7iJ"'of  same 
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<late.  by  wiiicli  tlie  company  agreed  to 
build  houses  to  be  distributeil  among 
its  sliareholdcrs. 

Scmble.  'rhi>  deed  was  calculated  to 
earry  out  one  of  the  objects  of  building 
soi'ieties.  Jai  Cic.  den  Villa.i  <ln  Caj) 
t;ibvaltar  a-  llui/fies.  M.  .ludgment 
coniiruHug,  2  March,  1SS3.  Monk,  Ifam- 
-ay,  Tessier,  Cross,  Baby,  JJ.,  Cross,  .J., 
diss.   hep.  ■'!  D(H\,  d'A.  175. 

A  liuilding  society  may  in  gooil  faith 
■iCijUU'e  real  estate  for  certain  purposes. 
And  therefore  a  deed  l)y  which  tliey 
.•iei)uiro  lands  for  the  purpose  of  leasing 
it  to  tlie  vendors  au<l  to  receive  back 
the  i)i'ice  is  valid,  and  tlie  ccssionnaire 
of  buch  lease,  who  has  been  accepted  b\' 
the  building  society,  will  not  be  allow- 
ed to  rei'use  payment  ol'  the  instalments 
iigreed  to  be  paid  under  the  ileed  of 
lea-e.  on  the  pretext  that  the  trans- 
action was  vltra  vires  of  the  society. 
Jjureau  »l'  La  Socit^fe  Pcnnanente  de 
(Jonslvnctwn  Jacqitea  Carlicr,  M.  -ludg- 
ment conlirming  20  September,  ISSl. 
^ir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
(Jross,  Baby,  .1-1.  Iteported  4  Leg.  News 

A  building  society  has  a  discretion 
to  refuse  to  confirm  the  estimation  of 
its  valuator  as  to  the  suliiciency  of 
the  .-ecurity  on  which  a  loan  is  to  bo 
granted.  Uut  this  discretion  must  be 
•  xercised  in  a  reasonable  manner,  and 
it  is  not  reasonable  to  refuse  to  lend 
because  the  association  does  not  wish 
to  extend  its  risks  in  the  part  of  the 
town  where  the  property  is  situated,  in- 
asmuch as  the  rules  distinctly  state 
that  .'ill  itroperty  in  Montreal  is  avail- 
aide  as  security.  Such  an  exercise  of 
.liscrelion  would  be  limiting  the  rights 
'if  the  subscribers.  The  Canada  Mutual 
I'nildinij  Co.,  &  O'Brien.  Judgment 
ronlirming  3  Feb'y,  ISSU.  Sir  A.  A. 
1  )orioii,  C.  J.,  Monk,  Kamsay,  Tessier, 
.'  ross. -IJ.  Tessier, . I.,  dis.  Kep.  3  Leg. 
Xews,  p.  5S. 

A  building  society  being  in   iinancial 

lilliculties  agreed  with  its  creditor  not 

to  dhainish  its  real  estate   without  his 

ronsent.  This   agreement  was   ratified 

■it  a  meeting  at  which   Appellant  was 


present.     Appellant  subsequently  sued 

the    Society    for  his    versewenfs,    and 

I  obtained  juilgment.     In   execution   of 

'  his  judgment  he  seized  the  real  estate 

of  the  .Society.     The  creditor  put  in  an 

opposition  ajin  d'linnjiller  based  on  the 

agreement.  "  Hi  Id,  that  this  ojjposition 

should   be  niaintahied.     Champoux  <(• 

l^apierre,  }>l.    .ludgment  couiirming  22 

.lime,  1S80.     Sir   A.    A.   Dorion,   C.  .J., 

I  ^loiik,  Ramsay,  Tessier,  Cross, ,],] ,  The 

'  Chief  .lustiee  and   Ramsay,.!.,   dis.,   3 

Leg.  News  :;()2. 

To  facilitate  the  liquylation  of  a  mu- 
tual building  society,  a  resolution  was 
passed  at  a  meeting  of  the  borrowing 
members,  to  discharge  those  who  with- 
in three  months  should  pay  SO  per  cent 
of  their  indebtedness,  the  surplus,  after 
paying  the  non-1  lorrowing  ineml)ers  in 
full,  to  be  diviiled  among  the  borrowing 
members.  Held,  that  those  non-borrow- 
ing meiaibers  who  did  not  discharge  the 

'  society,  were  not  bound  by  this  arrange- 
ment, and  were  entitled  to  claim  the 
sur2)lus  to  the  exclusion  of  the  borrow- 
ing members  who  had  alhlischavgod  the 
society,     llarve;/  A   ()\S/iaui/linese>/,  M. 

I  Judgment  confirming,  I'j  Nov.,  18S3. 
Sir  A.  A.  Dorion,  C.  .1.,  ^fowk,  Ramsay, 
Tessier,  Cross, -I. I.  The  Chief  .Justice  and 
Monk  J.,  dis.     Kep.  (j  Leg.  News  3t)'.t. 

Res]ionilent  l)orrowedf'roin  a  building 
society  $(jni)  and  gave  a  deed  to  the  fol- 
lowing effect :  "II  est  exi)ressement 
"  stipule  entre  les  dites  jtarties.  La  So 
"  ciete  rermanento  de  Construction  du 
"  Comte  de  Bertliier  et  le  Defendeur  en 
"  cette  cause,  (pie  dans  lo  cas  ou  le  dit 
"  dobitour  so  trouverait  en  aucun  temps 
"  avoir  manque  do  fairo  six  paiements 
"  consecutifs  de  capital,  amendes,  inte- 
"  rets  et  bonus  siir  les  dites  douze  parts 
"  dont  le  montaut  lui  est  avance  corame 
"  susdit,  alors  toute  la  dito  .somme  de 
"  six  cents  piastres  deviendra  imme- 
"  diatement  due  et  exiijible,  sans  <£ii'il 
"  soit  besoin  iVaucunc  notification  ni 
"  mise  en  demenre  dans  co  cas,  il  seni 
"  loisible  aux  directeurs  de  la  dite  socie- 
"  te,  qui  en  auront  absolument  le  droit, 
'•  tel  (jue  le  dit  debiteur  le  leur  donne 
"  et  les  y  autorise  specialoment  par  les 
"  l)resentos,  dans  le  but  d'epargner  les 
"  tVais  de  pour  suite  et  d'u7ie  Hcute  forc^e, 
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"  (le  ci-dcr,  vendio  et  tmiisporter  a  qui 
"  et  coiiiinc  lion  linir  seinblora.  auxiirix 
''  et  conditions  (lu'ils  trouvoront  los  plus 
'■  conveniiblos  ot  los  jilus  iivantagouses, 
"  les  innuoubU's  plus  haut  docrits,  et 
'  d'cn  i>asscr  bon  ct  valablo  titro  pour 
"  et  aunoni  du  ditdc'bitouretdenietti'o 
"  en  possession  ot  jouissanco  do  tcls  ini- 
"  meublos  racquorour  ou  lcsno<iuc'rcurs 
"  d'icou.x,  aussitut  apros  lapassation  do 
"  tel  actc  do  cession  ou  vonto  ()ui  aura 
•'  la  nionu^  I'oroo.  valour  ot  oil'ot  (|Uo  si  lo 
"  (lit  d('l)itour  lui  luonio  Tout  signo  ot 
•'  consenti." 

Xotwitlistandinj.' the  terms  oi'this;doed 
the  lliiilding  Society  could  not  sell  with- 
out the  authorisation  r»;/»A7/of,  and  a 
deed  of  sale  by  the  JJuildin<;  Society  to 
tlie  Apiiellnnt,  will  be  declared  null  and 
of  no  etl'ect  as  regards  the  borrower,  and 


the  petitory  action  of  the  iiretended  pur 
chaser  will  bo  disinisse<l.  G6linas  A- 
Marchanil.  (^  Judgment  confirminc,  4 
May,  ]NS;i.  Sir  A.  A.  Dorion,  C.^.I., 
Monk,  Uamsay,  Tessier,  Baby,  J. I.  Hep. 
<JQ.  L.  1,'.,  IL'O. 

The  money  advanced  to  th(.'  owner  of 
a  property  by  a  building  society  becomes 
the  money  oltho  borrower,and  the  build- 
ing society  cannot  therefore  claim  any 
jirivib'go  for  i)nprovomcnts  made  witli 
such  money,  by  thu  owner  of  the  proi)er- 
ty,  so  as  to  lU-leat  or  retard  the  claim  of 
the  hailleur  cle  funds  lor  which  the 
owner  is  personally  responsible.  Grant, 
al.  (l>  La  kioci6f('  rermuncnte  de  Cons 
tritftion.  i\r.  -ludgment  reversing,  25 
Jan.,  iSS:;.  Sir  A.  A.. Dorion,  (J.  J.,  Ram- 
say, Tcssier,  Cross,  Baby,  JJ.  r. 
AccorNT. 
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CADASTRE. — A  cadastre  or  schedule 
uikU  .'•  Tlu;  Seigniorial  Act  of  isr)4" 
:mil  the  acts  amending  the  same,  is  a 
-tateineiit  in  tabular  form,  in  triplicate 
.if  tlu'  rights  to  lie  dealt  with  in  al)olish- 
iiiL'  the  f^eigniorial  tenure,  and  their 
\alues,  I'liese  cadastres  afterwards 
M/rved,  in  some  sort,  as  a  basis  for  the 
ollicial  plans  and  books  of  reference 
l.repared  for  registration  purposes,  C. 
S.,  b.  (,'.,  cap.  .'i7,  ss.  (')S,  (I'.t. 

A    Ijail    eiii])/>i/t(^<itiqiie    made    by    a 
-cignior  of  the  right    to   build   a  saw  ' 
uiiil  on  an  island   within   the  limits  of  ! 
ilu;  seigniory  in  consideration  of  a  rent 
of  1:1  o  ;i  year,  is   not   a  rente  seii/ncu- < 
rialc  within  the  meaning  of  tho  acts  for 
tiie  abolition  of  the  Seigniorial   tenure, 
(ir  such  tt  rent  as  should  b(^  entered  in 
the  cadastre  of  sueii  St-ignioiy.    Hart  A: 
Tnidel,    Q.      .ludgnu-nt     r(M'ersing     0 
Dfcemi)er,    1S74.     .Monk,    fasehereau, 
iiamsay,  Sanborn,  Bosse,  .1.1. 

The  faihu'e  to  make  the  opposition 
it'iiuired  l)y  sections  4()  and  11  of  tlie 
Seigniorial  Act  of  18.')4,  within  tho  delay 
of  si.x  months,  is  fatal,  and  third  parties 
loiniiring  from  tho  i/rcr^  as  proiirietor 
in  [lOnsession  t'an  takt^  advantage  of  it. 

'file  claim  ol  the  a])j)el6s  becomes 
personal  against  the  yrcci.  Panel  & 
li'iisseau  <L'  al.,  i}.  .Judgment  reversing 
8  September,  iSTO.  Sir  A.  A.  Dorion, 
C. ,].,  Monk  Hams.nv,  Cross,  Routhier, 
M.  Rep.  .")  (i.  L.  \l.  -.ill,  U)  Rev.  Leg.  16:^. 

'I'hc  omission  to  enter  in  the  cadastre 
a  constituted  rent  to  I'cpresent  the 
tormer  seigniorial  rent  cannot  be  recti- 
liod.  La  Corporation  Episcopale  Ca- 
lludiqnc  liomaine  dii  diocdse  de  St- 
lll/aciitthc  it  IVie  Eastern  Townships 
Hunk,  M.  .ludgment  confirming  21 
September,  1886.  Sir  A.  A.  Dorion,  C. 
I..  Monk,  Ramsay,  Cross,  Baby  .IJ. 

CAHIER  DE  CHARGES.-t'.  Salk. 


5  1. 

§2. 

§3. 

§4. 

§r,. 

§  c. 

§7. 

§s. 

§  U. 

§  10 

s^  11 

CAPIAS.— r.  lNsoi.v:;\ev. 


Who  mav  ruoci:i:n  r.v  capias. 
Who  mav  iiio  AUUiiSTKu  o\  capias. 

Al'I'IOAVIT. 

.)iru(;i:'s  ouukk  801  C.  ( '..  P. 

Writ. 

PirriTiON  TO  (iUAsn. 

JUit,. 

SUUUIONDKI:. 

StaTKMKXT  A\U  AllANHOXilKNT. 

.  ;Mis(:i;[.i,A\i;ors. 

.  I^•.^ul,vl•:^•'r  .\vt  187o. 


§  1.  Who  mat/  jiroceed  f)i/  capias,  v. 
articles  7'.)8,  7UU,  800,  801  C.  C.  1'. 

A  creditor  whose  debt  is  secured  by 
hypothec  may  arrest  his  debtor  under 
capias  for  the  same  causes  as  if  he  had 
no  hypothec.  lienoil  &  Petitclerc,  Q. 
.Judgment  conlirming  7  December, 
IS77.  Dorion,  C.  .1..  Monk,  liam.say, 
Tessier,  ('ro^s,  .M.  Rep,  ','  Rev.  Leg.  385, 
1  Leg.  News  Wl.  ( 1 ) 

A  debtor  living  in  <  )ntario  but  coming 
to  .Montreal  may  be  arrestetl  imder 
capias  for  secreting  his  effects  in  the 
Province  of  ( )ntario.  Ji'oliertson  A- 
Guiill  t[-  at.,  M.  .luiigment  conlirming 
'  22  March,  iS7s.  Sir  A.  A.  Dorion,  C.  J., 
,  Monk,  Ramsay,  Tessier,  Cross,  J.J 

'•      §  2 Who  maji  he  arrested  under  ca- 

\  p  ias Persons  against  whom  tho  proper 

!  allidavit  can  be  sworn,  may  be  arrested 
I  on  ca2)ias.  C.  C.  P.  7'.»s,  7'J9,  800. 
I 

"  Saving  the  exceptions  contained  in 
I  articles  2272  and  2273  in  the  Civil  Code, 
I  a  writ  of  cap  ias  cannot  issue  : 

I      I.  Against  priest  or  ministers  of  any 
i-eligious  denomination  whatever  ; 

2.  Against  septuagenarians ; 

3.  Against  female.*,"  C.  C.  P.  805. 

A    debtor    thrown    into    insolvency 


in- 
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may  ho  procodod  a.L'ainst  by  way  of 
capias  hy  onu  ot'liis  crnditors.  J)e.yai- 
dins  iV;  T/iibatt(lrau,el al.  M.  .Iiidgiiiont 
coiilinniii^',  .Iiino  |S7,'),  Dniiun,  0. -J., 
Monk,  llamsay,  Suiiliorn,  .JJ.  [ 

The  same  was  lulod  in  tlio  case  of 
Beaudiii  «(•  l'"!!,  M.  -I iid;,'iuent  confirm- 
ing,  :it>  Septciubi'ci  iS7").  Dorion,  ('.  J., 
Monk,    li'amsav,  'rasclioroan,  Sanborn, 

.iJ.  1:011.  liu.j.  hos. 

A  capiuK  aj.'ainst  an  insolvent  may  bo 
maiutainod  t'oi'  .socrotin^  his  in'oporty, 
and  tliis  ohiir^iio  will  bo  sustained  by 
ovidonoo  to  sliow  that  Xnv^G  sums  suf- 
liciont  to  account  for  tho  insolvency 
liavo  boon  made  away  with  cace  not 
accotmtcd  lor.  Voioiei/  ^{•  Winniiuj,  cl 
III,  M.  .ludu'uu'nt  contirmin;.',  ^larch 
IST'j,  Dorion.  (\,  -).,  ]\Ioidv,  Tasclioroau, 
Kamsay,  Sanborn,  J.). 

Tlie  wcit  oi'  capias  "  is  obtained  upon 
an  afiidavit  of  tlio  Plaintitf,  his  book- 
keejicr,  clerk,  or  legal  Attorney,  de- 
claring that  tho  Defendant  is  person- 
ally indebted  to  the  I'laintill'  in  a  simi 
amounting  to  orexceeding  forty  dollars 
and  that  the  Deponent  has  reason  to 
believe,  and  verily  believes,  for  reasons, 
-peeially  stated  in  tho  attiilavit,  that 
the  Defendant  is  about  to  leave  imme- 
iliately  the  I'rovince  of  tianada,  with 
intent  to  defraud  his  creditors  in  gene- 
lal,  or  tho  I'laintill'  in  ])articular,  and 
that  such  departure  will  deprive  tho 
riaintiU'ol'liis  recourse  against  tho  De- 
fendant :  or  upon  an  affidavit  cstablisli- 
ing,  besides  the  existence  of  the  debt 
as  above  mentioned,  that  the  Defend- 
ant has  secreted  or  made  aw.ay  with,  or 
is  about  immediately  to  secrete  or 
make  away  with  his  i)roperty  and 
etl'ects  with  !^uch   intent.  C.  C.  P.   798. 

"  'I'he  affidavit  re'iuired  in  the  above 
articles,  may  be  made  by  one  person 
only,  or  by  several  jiorsons  swearing 
each  to  a  jiortiou  of  the  necessary 
facts,  and  it  may  be  received  and  sworn 
to  before  a  jutlge  of  the  Sujierior  Court, 
or  by  tho  Prothonotary  who  certilies 
the  writ  of  capias.''  C.  C.  P.  S07. 


(1)  2«r(iTK. — Kauisay,  J.,  was  al\soiit  at  the 
reiuleriiig  of  the  Judgment. 


The  iiresident  of  an  incorporated 
company  is  coiupotent  to  make  th(^ 
affiilavit  for  a  capias  under  .\rt.  TVS, 
('.  C.  1'.  And  the  affidavit  may  bo  sworn 
before  tlio  Deputy  Prothonotary.  Tlu' 
Moisic  Iron  Vo.  (0  Olsen.  t^.  .ludgmenl 
rtivorsing,  (1  Deo.  ls7;;,  Duval,  L'.  .)., 
]!adgley.  IMouk,  'raschoroau,  Kamsay, 
.I.J.,  Monk,  Kamsay,  .1.1.  dis.,  but  not  as 
to  these  points.  Pep.  IS  ,],  "J'.). 

Wliero  the  affidavit  for  an  attach- 
ment is  in  tho  form  given  by  the  Sta- 
tute it  will  be  held  sufficient  aUhougii 
it  does  not  follow  precisely  the  terms 
of  tlio  code. 

And  the  affidavit  being  mad((  l)eforo 
the  Prothonotaiy,  and  not  before  a 
( 'ommissionor,  does  not  make  the  form 
inapplicable  as  tho  affidavit  before  tho 
Commissioner  was  given  to  obtain  tlu^ 
remetly  under  article  XVA  ('.  C.  1'.  Dalli- 
more  ds-(2ii.  <l'  Jirooke,  M.  Judgment 
conlirming,  1')  Sep.  1S7-J,  Dorion,  C.J. 
Jfonk,  Taschereaii,  liamsay,  Sanborn, 
JJ.  lioy).  ()  Ivcv.  Log.  ;j57. 

Where  deponent  swears  he  "  merely 
believes  "  for  reasons  specially  stated,  it 
is  not  necessary  to  say  ho  "  has  reason 
to  believe.''  Philips  it  Sutherland,  ^I. 
Judgment  confirming,  March  lS7r). 
Dorion,  C.  J.,  ^lonk,  Taschoreau,  IJam- 
say,  Sanborn,  JJ. 

An  affidavit  for  capias,  under  C.  C.  P. 
79s,  in  which,  as  to  the  alleged  secre- 
ting, the  deiionent  swi-ars:  "  Lo  depo- 
saiit  est  iuformo  d'lmo  maniere  croya- 
ble,  !i  touto  raisoii  de  croire  et  croit 
vraiment  on  sa  conscience  quo  lo  dit  ( •. 
B.  a  t  aclie  ot  soustrait  et  est  sur  lo 
point  lie  cacher  et  soustrairo  avec  I'in- 
tenti'on,"  etc.,  is  sufficient.  Blake  A 
Wadlciijli.  il.  .Judgment  reforming,  7 
Dec,  1SS2.  ]\Ionk,  Kamsay,  Tessier, 
Cross,  Daby,  JJ.     Pep.  Ci  Leg.  News,  o. 

A  defendant  sued  in  damages  for 
having  illegally,  fraudulently  and  felo- 
niously cons]nrcd  with  the  cashier  of  a 
j  bank  to  rob  it  of  its  funds  was  arrested 
I  upon  cajiias,  on  the  afiidavit  of  a  direc- 
■  tor.  This  alfidavit  only  speaks  of  the 
,  deponent's  belief,  except  in  one  allega- 
i  tion.  Pamsay,  .J.,  doubted  as  to  whether 
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-wiMiiii;;  to  licli.'l  wiHwiilIiciont,  l>iit  lio 
Miout.'lit'"tliiit  thcro  Wiis  ()!K!  iilk'.:-'iilion 
.vlii^i'i!  ti.o  (li'poiK^nt  swore  imsitivoly 
l>v  f,'iviiig  tlio  roasoiH  tor  his  lioliof,  an<l 
ili;it  this  WHS  sullicit'Ut.  (j<ililriiiij  il- 
T/ic  Hnr/ielu;/a  lUink.  31.  .Iiidu'iiuMit 
.■.inliriuiiiL',  -M  .Imic,  i>!7S.  Dorimi,  V. 
.1..  Monk,  Kamsiiy,  Cross,  .M.  Kep.  L' 
I.t'jr.  News,  'I'M. 

All  tilll'lavit  is  siitlicient  wliichiillofies 
liiat  tlie  (lelitor  is  :tl)oiit  to  h'.'ivo  "the 
liOMiiuiou  of  ("iUiiulii,''  wlien  it  can  be 
.iithcreil  IVnm  tho  otlior  alle.i--ations  of 
ilieuirulaviL  tliut  tlKMU^piirtiire  is  really 
:iom  a  point  within  tJio  limits  of  the 
■oiincr  Troviiu't'  ol'  Canada.  Moisic 
1,'on  C'liiijiaii!/  (I-  Olscii.  (>.  .rii(l;.'iaent 
levei'sin^'  (1  Pecomlu  r,  iSTo.  iHival,  < '. 
.1..  Bailgloy,  Monk,  'i'asehoreaii,  Uani- 
«;iv.  .1.1.  ..Moiik,  liiunsav,  .M.  <lis.  Uo- 
liorto.l,  IS  J.  J',l. 

it  is  a  stillicicnt  allegation  to  say  that 
till'  Dt'l'endant  w.as  ahout  to  ''leave  that 
part  of  the  JJominion  of  Canada  hereto- 
•iire  constitiitini,'  the  Province  of  ('ana- 
la.  I'/iiJ/ips  S:  Siilhcrlantl  M.  .IikU'- 
iiieiit  eoiidrmiiii;,  .Marcii,  i >".').  Doiion, 
' '.  .1.,  ^Moiik,  Tasehereau,  Kaiusay,  .'^an- 


Doni, 


.1.1. 


An  ailidavit   whieli   after  setting   up 

ilie  u'l'ound  of  indehtciiness,    proceeds 

to  state  •'  that  liiis  dejioiient  lias  every 

reason   to  helieve  and  verily    helieve.s 

ihat  the  said  Arnold  Ifagens  llic  ahovo 

name  defendant  is  aliout  to  leave  iui- 

uediatoly  the  Province  of  (Juel)ec  and 

ihi^  Dominion  of  ('anada,  with  intent  to 

defraud  his  creditors    in   general,   and 

iliat  such  dei>arture   will  deprive   the 

lejionent  of  his  remedy  against  tho  said 

Viuold  llagons,  and  also   that  tlic  said 

AiiioM  ItaLTeiislias  made  away  with  ;nul 

1^  about   iniiiK'diatoly   to    malvC   away 

vith   his  proijcrty  and  ell'eets  with  in- 

lont  to  defraud  his  creditors  in  general. 

fliat  special  reasons  for  such  this  depo- 

iieiifs   belief  are,   that   this  dei)onent 

vas  informed  tliis  day  by  Cornelius  C. 

^uowdon  of  Montreal,  merchant,  that 

tiie    defendant,    Arnold   llagens,   was 

I'.iaking  away  with  his  stock,  and  send- 

iig  tlie  money  to  (iermany,  with  intent 

to  delVaud  liis  creditors,  and  that  he,  the 

.-aiil  Arnold  llagens,  was  about  to  leave 


the  cDuutry,  and  that  this  dopoiiont 
has  reciiitly  received  similar  informa- 
tion from  other  persons,  iVc..  "  is  stiUl- 
eient  .-iiid  such  aflidavit  will  l)e  siiHi- 
ciently  substantiated  by  (.'vidi'iico  that 
he  was  m.ikiiig  away  with  tiie  goods  of 
tiie  firm  of  wiiich  he  was  a  paitnor. 
Art.  T'.'T  < '.  ('.  p.,  says  so  in  ti-rms,  lla- 
ijiii.i  i{'  JidiiisKi/.yi,  .Iiidgiiu'iit  coiilirin- 
iiig,  JMarch,  1^7").  Dorioii,  C  .1.,  Monk, 
Tascliereaii,  Hamsiiy,  Sanliorn,  .1.1. 

N'oTio It  will  be    observed  that  tho 

alHdavit  was  tiled  in  sujiport  of  two 
grounds  of  cupUis,  secreting  and  tie- 
jiarture.  "  It  was  sustained  ;  but  the 
Court  did  not  hoM  that  it  was  sufHcient 
to  allege  that  the  defendant  was 
aliout  to  leave  the  Dominion  of  Canada, 
as  in  tho  Moisic  ease,  or  tiie  Province 
of  (>ueboc.  The  "  I'rovince"  referred  to 
in  C.  S.  b.  C,  e.  ST,  §  S,  was  the  then 
Province  of  Canada. 

An  ailidavit  which  after  rcdating  the 
indebtedness  sots  forth  "  that  Mr.  P., 
the  deponent's  partner  was  informed 
last  night  in  Turoulo,  by  one  H.  a 
I'loker,'  tliat  tho  said  W.  P."  S.  was  leav- 
ing immi'diateiy  the  Dominion  of  Ca- 
iiadd,  to  cross  over  tlie  sea  for  Europe 
or  i)arts  iinlvuown,  and  deponent  was 
himself  informe<l.  this  day,  by  .1.  li., 
bioker,  of  the  said  W.  P.  S's  departure 
I'or  Eiir<)j}c  an<l  other  places"  is  defec- 
tive. S/iuio  (!•  McKi:iiiic.  31.  .ludgment 
contirmini.',  \'l  Nov.,  1S'>0.  Pep.  ;]  Leg. 
News,  3(')'3; 

It  is  not  necessary  in  the  liody  of  an 
atlldavit  to  state  wliere  tiie  debt  arose 
siieeially. 

;      A  deljt  arising  from  the  acceptance 
I  of  a  succession  is  a  personal  debt. 

If  Wio  capias  be  taken  because  the 
debtor  is  aljout  to  leave  Canada,  the 
aflidavit  must  allege  in  what  tho  fraud 
consists.  Hiivlahise  if-  Jldurrct.  M. 
-luilgiuent  confirming.  4  February,  1879. 
Sir  A.  A  Dorion,  (".  .!.,  Monk,  Painsay, 
Tessier,  Cross,  .1,1.  Pep.  U  Kev.  Leg., 
(i;;S,  -1  Leg.  News,  ')4,  123  .).  130. 

Damages  claimed  lor  tho  breach  of  a 
^  contract  made  in  Norway,  but   to   be 


Ill 


CAl'IAS 


•  •AI'IAS 


II: 


a 


oxooiitoil  ill  tlu)  rrnviiu'i-  of  (^>ti(lK'C, 
ill)  IKtt  r<lU.-.titUtl'  '*  II  ili'lit  I'li'lVti'tl  out 
ol'tlii!  I'i<i\iii('i'  ol  ( 'uiiaild."  (All.  -iM'i 
C.  r.)  T/ic  Moisi'r  Loll  Co.  .!■  iHM)U 
1^.  .liiil,:;iiK'iit  rfVi'isiiiL',  •'.  Iioc,  InT^I. 
JJiiViil,  < '.  .).,  J!;i(l;j:Ii'y,  Moiik,  Tasi'lii'- 
n!!iii,  li'!im:-av,  .1.1.  ^Moiik,  I.'auisMV,  .1.1., 
ilis.  \W'\u  IS  I.  -I'.K 

I'lli'  cir'iui-.ltl(in  ImlU  rriii.UlatliiU  il  IIH 
l)ii|  \f  ciipiuH  (III  resiinitilviiilniit,  i'nho 
iiiuvs  riii.-titutiiiii  (I'liiK'  |i(nirr<iiiti.' iioui' 
)o  ri'CDiivn'iiiciit  iriiiic  oivaiicf.  ot  i-oii- 
liMiiiiii  -I'lilciiii'iit  r;ill''',i.'iir,  <jnf  (It'imis 
riiistiliiii'iii  <U'  l"m'tii)ii  lu  lirlciKli'iir  u 
ciiclir  ol  soit..-ti'iiit  (-t's  liii'iis,  (U'tti's  I't 
I'tll'ts,  avti-  I'iiili'Utioii  ik'  IVaii'Icr  .-scs 
i'ivaiu;ii'!-  ell  ,L'i''iu''ial,  ^.'l  Ics  lU'iaaii- 
ilfiirs  I'll  i.articulior,  est  xtitli-'antc  ct 
l('';:ali',  (.>(  .)iri!  Most  pas  lU'ccss.iiro  ilc 
iloiiiK'i',  <laii-  cfttc  il('']iositiiii).  \cA  rai- 
sniis    Ir  l;i  ci'dNaiU'i'  ilii  il(''i'0.,iiit. 

I.u  (li'-lriiiU'iir  siir  li-  lirof  ilc  fdpiiis 
<|iii  .li'iuauili'  sa  i'as«!itinn,  >iir  i(.><|UC't(', 
lit'  -era  )'iis  ailuiis  aii  im'Tilo  .siir  la 
r(><(ii,it',  ;i  tianr-iiui'-li'iiiiicr  Ic  (li''|,i). 
.'•iiiit,  iiuiis '(iTil  iloit  I'll  tain- soil  inoja'c 
tt'^Jii'iiii  Paiijmi  il'  Tliili'.ui'ldiii  i!'  nl., 
Q.  .liiil_'iiU')U  conlirmiii;.'  1  -Mav,  1  ^■'^-. 
lu'l..  1  1   i;.  L.'L'.  .')i-. 

All  illi'lavil  I'll!'  cHiiiila,  ,'.|iirh  si'ts 
out  iiuT.'ly  till-  iiUciiiK'il  "li'paitm'i'  nl' 
Dotiii'l  ml  witliout  I'.'iviim  Ills  (lol't  to 
Plaintitl'.  is  iiisuliirioiit.  Cdj/'n;/  d 
Liijlithdll,  M.  .Iuil.::iu(>iit  ii'vci'siui.'  ;;ii 
■liiiu'.  |sSl.  :^ii'  .\.  \.  l>ni'i.iii,  0.  •!.. 
M(ilii<,  li'aii.-av,  l.'ni-^-.  J;,il.,-,  ,1.1.  \\v\'. 
\  Lvj..  .New-  -l-^-l,  -1  Di'c.  .lA.  In. 

j   I.   Jn.l:  t'.v  nnhr  -nl   ( '.  ('.  /'. 

"  II  'I;.-  Ic'inalltl  111'  louil'li-'il  Ul'oll  a 
I'laiin  li.r  uiilii|ui.l:it(.'(l  .laiiia.Lri"^  tlu' 
writ  "I  '■(/^.,'^.^' I'aiiiinl  i--u.'  witlioiil  a 
jii(L'i''s  oi'ilri' iit'ti'i' (•Nauiinini:  into  tlio 
suliicii-'iK'y  of  the  allllavit  ;  .'iinl  the 
atliilavit  in  .such  rase  inii-i  state  liio 
nature  .iml  moi'i'ovcr  tlu'  amount  ol' 
tho  ilaiua,i.v<  s. aiL'ht,  andtlu'  raotswliic'li 
pivo  ri.sc  to  lliciiK  aiul  tho  Jiiii,^<'  may 
in  his  ilix'ii'tioii,  irrant  or  rcluse  tho 
capi'is.  ami  may  li.x  tho  amount  of  tlio 
li.iil  ujion  v'iviiiL'  which  tho  (li'foiidant 
niav  ho  loloasoil." 


TIk'  lollowing  lonu  ol  tlio  juil;.'i''> 
ni'dor  ioc|uirocl  liy  art.  Mil  ('.  I'.,  i- 
siitlioioiit  ;  "  ."^ociii;,'  tho  foii-L'oili;.'  atli- 
ila\it,  the  amoimt  of  hail  to  ho  !.'ivi!i 
mi'lor  iirticli' >iil  ol'  liio  CoiU' of  <.'ivil 
I'looi'iluio  is  Jioioliy  lixoil  at 
'r/iv  Mni.sic  Iron  ('".  it'  Ot.iiii,  (^.  .fiidu 
moiit  ri'vorsiiij.'  (>  Pi'o.  |s7;{.  Duval, 
V. .).,  IJiiilL'lov,  .M  >nk,  'raschoioau,  liam 
say,  .1.1.  h'o].!  Is, I.  2'.i. 

i  'J.    IIV//. 

Till' writ  of  f,Y/;)/Vf,v  may  he  cxocutoil 
on  a  .'Suiulay,  undor  ait.  7*»i'i  ('.  C.  1'. 
T/ii  Mii'iHic  Iron  (Jo,  A-  Olsm,  \'.  Iu<Il:- 
monl  I'ovorsin^',  Ci  Doc.  IsT').  Duval,  (.'. 
.1.,  Ijadirloy,  Monk,  Tasohoroaii,  h'am- 
sav,  .I.J,  r^ioiilv,  Kamsav,  l.I.,  dis.  Ijcp. 
Is'.r.  2',t. 

A  Writ  (A'  r.a}iiiis  iiiidiM'  whioh  one  i.r 
sovoral  l)ofondanlsisarro-t"d,althoiii.'li 
it  lio  iio.'idod  as  if  thoro  woro  only  oiio 
Dofoudaiit,  tho  allid.avit  hoiiig  projiorly 
hoadodund  roforrin^  to  tho  Dofondaiit  - 
is  sulHoioiit.  I'liil/ijis  r.i.  Si(l/iC)/<iii<l. 
.M.  -ludgmont  ('oiilirmiiiL.'  Marcli,  IsT't. 
Dnrion,  ('.,1..  ."\I(iuk,  Tasi'hoioau,  li'un 
.-ay,  ."^anhorn,  .1.1. 

Wlioro  a  \\'i'it  of  L'('///(^■.'  oniild  not  ho 
I'Nocntod,  and  tlu;  dolay  for  tho  roturn 
\\asfnnso(|Uoiit!y  iiistillioiont.  //(/'/  that 
tlio  riaintill'niay  tuk'o  an  alto.-:  Writ  to 
ilotaiii  his  dolitor.  Jiic/iavl  A-  )\'iir/elt, 
<^.  .Iud.i;moiit  oonlirmiiiLr  7  iV'comlioi, 
Is77.  J)nrioii,  (.'.  ,1.,  .Monk.  h*amsay, 
Tossior,  Cross,  M.  K'op.  I   \a-<.:.  .W  ws  i'r2. 


§  (>,  l\:t;tii'n  h> 


'Jill 


tsh. 


'•  I'jinua  jiotiliuu  piosoiito'l  to  ili.' 
(.'oiut,  or  to  a  JuiIl'i.'  in  term  or  m 
v.'ic.itioii,  tho  Dofondant  may  ohtaiu 
hi.-  ilisi'hargo  by  o.-^tahlisliinir  that  ho  i- 
not  liahlo  to  lio  imi'i'isonod,  or  liy 
>howiii,L'  that  tho  i^soutial  rillcjations 
of  tho  allidavit  ii|iniMvhioh   ti  ./«.s 

is  foimdod  aro  1  il      or     asulHouiit.     (J. 
C.  r.  Sl',1. 

Wlioro  a  \»-  .  .o  ijuash  .«otti._  up 

mattors     of     i,  is      r>  ioctod,      tho 

Diiondant  will  not  'f  alowed   to   pro- 
sont    anothor  petition  a.-    to  the  facts. 


,^4_ 


•'*2=S, 
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CAI'IAS 


1  I  I 


Jk'  Judgo's 
I  (•.  I'.,  i< 
i',!.'oing  nlli- 

>     'lO    ,!,'iVc1l 

"U"  1)1'  <'ivii 
I    (It . 

■■;.   Diiv.ii. 

•K'.iu,  Ii'aiii 


^f'  f,  ('.  1'. 

Diiv.il,  r. 
Jail,    lilaiii- 

'Um.     lull. 


ii:ll  dlic  Ml 
!,  altlioiiL'li 
-'  only  diU' 
,'  l)io)u'rl\' 
(.'li'inlimt  ~ 
'itlterUiiid, 
ircli,  IS7.'). 

iVVll,  li'llll 


1   not   l,c 

'  ivtiirii 

H'rit  t<i 
W'nvlcit, 

i'iuIht, 
l>;misav, 


t.i  ill.' 

U     111'     111 

olitaiu 

at  !io  is 

or    Iiy 

::ations 


t..  _  HI. 
I.  tllc 
to  pl'f- 
liU'ts. 


i'/iil/ii>/i    ■""'    Siil/itrliiiiil,    ^^.    .Iiiilg- '  .lauiiary,  l>«7t''.    Donoii,  r.  .1.,    1,'aiuMiy, 
,,,,,,(_  (I  I  Saiiliorn,  Tu.'sioi',  .11. 

A  pavmciit  mailf  in  tlic  onlinaiy 
coiirsi'  of  lal^in(■^.s,  altlioiiL'li  it  may  l.r 
in  >aiui'  >i'ii-c  a  iin'rciciitial  iiayiiiciit, 
ilui'H  not Jn^tir\  u  miiiiin,  liiit  a  [irdfi 
eutial  payiiifiit  may  In.*  ol  stic-li  a  char 
actcr  as  to  amount  to  a  soorcting,  .ami 
s(»  jiistily  a  riiin'iis.  Feilnnd  <!■  Xiihl, 
^l.  luili'mcnt  I'ontlrminu',  .'>  Sc|itt'mlpfi , 
I^TT.  JJoiion,  ('.  .1.,  Monk,  liam-iaN, 
:W(('or.|,.I.I. 

,\  tVaiidiilc'iit  iiivUMvnti .  Ii\  wiiicli 
assets  whii'li  should  Ik;  availa'ili'  to  the 
oivilitoi's  >;rm.'i'ally,  ai'i-  .'ivrn  to  ono  or 
inoro  is  i.i|uivaU'nl  to  soci't'tin;:.  d'tni/t 
(J  nl.  i{-  Dnnsault.  !M.  .Iiul;:mt'nt  rovoi 
sing,  i  Oct.,  l.s.SI.  Sir  A.  .\.i)orion,  <".  I., 
MoiiU,  K'amsay,  ( 'loss,  llahy,.!-!.  ^fonk, 
r'ros.-,  .1.1,  (lis.  Kfj).  4  Log.  Nfws  iJL'i. 

An  iuMilvcnt  clckiin',  who  wiilioul 
Irainl,  sol's  his  projiorty  toa  minor  with 
long  credit,  without  consulting  his  ere- 
tlitor^  is  not  lialilo  to  ho  arri-stod  on 
cdjiius.  Jii'itiiilctte  i\'  Aiidif/c,  (>.  ■]iu\i: 
ment  conliriiiing,  7  .lunt!  1.n7>',  ])orion, 
Monk,  Kiunsay,  Tossier,  (.'ro.-.s,  .1.1 
Monk,  .I.,dis.   ii'op.  s  lu-v.  Leg.  ■'•SI 

A  i:iijii(i:i  will  ho  set  asido  on  evid- 
rnvv  that  tho  [larty  airostod  w.isyoiuig, 
that  he  acted  imilor  the  inthionco  of  his 
I'atiior,  although  ho  holng  Lodk-keepoi' 
ol' the  concern,  ol' which  ho  was  a  part 
ntM\  liiado  fraudulent  entries  in  the 
hooks,  to  the  damage;  ot  the  creditors. 
Lccbdic  il-  J>(i.'i(<m.i.  M.  .Judgment  con- 
lii'miiig,  rendered  at  (I.  S  Oct.  I'^N.'J. 
.■■^ir  A.  A.  l)orion,  C.  .L,  Hams.\v, 'I'essior, 
L'ross,  r.ahy,  .]  I.  h'amsay,  di^. 


And,    it    api.ears,    that    wIhto     nn  ; 
..i.ji.ctinn  to  a  jietition   to   sot   asido  a 

•i/iiitH  is  not  taken  in  tho  Court  holow, 
.:    will   not   ho  considered   in   appeal, 

lid  the  petition  was  htuud  idthongh 
'U'tther  petition  had  heen  heanl  and 
lejei.'ted  in  the  <.'ourt  liolow,  j  rior  to 
die  one  now  in  aiijieal.  Jli'oirii  .1  T/ie 
'  '■utiuliitn  linnk  of  Oinitmrca,  ^L  Iiidg- 

The  Appellant  gave  the  l!ank  coin 
Ml!  a.lvances,  hy  transferring  the  Ihll 
:  La'iing  under  a  special  receipt  hy 
wliirh  the  liank  was  to  he  paid  out  of 
t  lie  [iroceeds.  The  Appellant's  linn  s.ild 
;ii.' iMirn  and  appropriated  the  money 
'' .  pav  another  cri'dilor. 

rill'  petitiout'r  conti'iided  that  tlii' 
"1 II  was  not  that  of  himself  or  of  his 
:  iiii—that  if  it  was  they  had  dealt  with 
;r  as  tho  Jlauk  directed,  ami  that  he 
hid  pt-rsonally  no  part  in  iho  Iraud,  if 
,tiiV,  and  that  at  mo.,t  tho  payiiu'Ut 
■.  '-  merely  a  prel'erence  not  secreting. 

I'hc!  tiipid^  was  maintained.  The  corn 
>va-  .-old  as  the  property  of  retilioiier's 
tiiin,  and  the  pi«)ceeds  were  funds  in 
iln'ii'  hands  destined  to  tho  paymi;nt  of 
tlie  Bank.  The  payment  to  another  was 
::  U'audiilent  secreting  of  this  monej'', 
and  they  are  liahK>  lor  it  as  for  any 
'ther  fluids  in  their  hands.  Their  excuse 
I-  virtually,  this  is  not  secreting  it  is 
:;ii  olfense  imder  tho  lai'ceny  act.     It  i? 


V    I 


Bail. 


Tho  defendant  may  ohtain  his  dis- 
charge upon  giving  two  good  .and 
sullicient  sui'eties  that  ho  will  not  leave 

,i\,    r,.".  ". ii  V""'.  ""r  ..„.,  the  iiiovinco    of  Canada   and    that    in 

tiioreioro  more  than  a  mere  prolerence.  ',       ,  i  i-         -n 

.,        ,     ,.    .,     /I        ,.        71      ;   „/•  /.  case  he  <ioes  so,  such  siu'cties  will    luiv 

l.roirn   X-    lie  Canadian  Hank  of  torn-    .,  ^    ,■  U       ■    i  .  ^i    ^ 

tho  amount  nl  the  .imlgment  that  may 

he  rendered  in  pirincipal.  interest  and 

costs  :  or  the  amount  fixeil  hy  tho  judge 

in  the  case  of  art.  S(d.     But  this  hail 

cannoD  he  received  after  the  expiration 

of  the  eighth  day  from   the   day   fixed 


iiiiji-'x.    M.    •ludgment    oonlirming,   27 


.1)  ^'lll'l■"..  —  JUiitidiu'd     in     factum     in 
J'i'i'i-n  <i-  Tlic  Bank  iif  Ciiimticra:. 


11.-) 


(Al'IAS 


r.\|'|.\s 


ik; 


for  the   I'otuni   of  tlio  writ  ni'  capiai  I*^SO.    Sir  A.  A.  Porioii.   ('..I.,  li'aiiisay, 

unless  with  leave  of  the  court  expressly  Tessier,  (_'ro>s,  Baliy,  .1.1.  iluuisay,  iiuljy, 

i.'rante<lnpon  siillleiont  cause  shewn.  ('.  J.I.,  clissentini:.    Reported  .")  Lvit.  News 

0.  i'.  ^iM.  liVl,  1'  Dec.  <rA.  14. 


!;     i 


A  ilofendant  arrest"il  inider  cupias 
luuy  olitain  his  provisional  dischari^c 
hy  givin;^  jrooii  ami  sullicient  sure- 
ties to  tlie  ."^herilV  to  the  sr>'^i*l'actioii 
of  the  latter  hcibre  the  retiuii  day 
of  till'  writ,  tiiathi'  will  pay  tlu'  amount 
of  the  jud,::ineiu  tliat  may  ho  ri'iidered 
upon  tile  <lemand  in  principal,  interest 
and  costs,  if  he  fails  to  L'ive  iiail  pursu- 
mt  to  Art.  M'  1  or  to  Art.  SJ.').  m^s  ('.  ( '.  p. 

5  S.  Siirrcii'/<:r.  'I'Ik!  l>clendant 
■irrested  un  cnjx'un  may  also  ol)tain  his 
disch,'U',L'i'  at  any  time  liclbre  judLTment, 
■ly  ^'ivin.u'  ,i.'ood  and  sullicient  siU'ctics 
to  the  satL-ractimi  <>!'  tli"  Court,  or 
iud,i;e,  <ir  jirnthouotary.  that  he  will 
-urrcndi'r  him-cli'  into  thi'  hands  ol'  tln' 
Sjicrill'.  wlu'n  rc'iuircd  to  do  ~u  hy  an 
order  of  the  ( 'oiut  or.ludLre,  within  mu; 
.iiouth  from  thi>  mtvIoc    of  stu'h  or<lfr 

ipon  him  or  upon  tlie  sureties,  and 
that     in    default    ihev     will    )iay     the 

ani>unt  of  liie  juilu'iueiit  in  prin<"ijial, 
ilitere-t  and  eo-t~.  oi'  the  amount  fixed 
•'V  the  jud'.'e  in  the  i!a<e    oi    artiele  Md, 

<\  C.  1''.  N2.".  c.r.  !'.  s;;i,  s,;.;. 

'I"li<_' .-uretii'-;  ol  a  dehior  .irrest"''!  on 

CtljH'uf.    who     Wel'e  lUlder     houd     to    tile 

.-herilfare  I'l I  lro;a  tliejr    liahility.  if 

on  tilt.' 'lay  of  the  return  of  the  Wrn 
iliey  deli\-er  the  dehlor  to  lie  lieM 
umier  the  Writ.  Art.  niI^  < '.  ('.  p. 
Ait'/ers  ,{•  Trthli!  a-  ul.,  (>.  .luduiueut 
eonlirming  ■')  .luu".  I^T'i.  I'orioii.  ( '.  .1., 
Monk,  li'aui-ay.  'I'l-s-iei,  ( 'I'o,^.  .1.1.  K'i'p. 

I"l  le'V.   i  ••_'.   ."i'll'i. 

'}  U.  Sht/i  ni('ii>  iiihf  iilxiinlniiiiteii/. 

\  I>efendant  ;in'e<ied  under  .-i  fnpitc-^ 
'id  rc-'^jKiii'li  mliiiii.  will)  has  iriveu  sjiecial 
hail  imder  < '.  • '.  P.  >i'|,not  toh-avethe 
heretojoi'c  J'l'oviuce  ol  ('anada,  i<  not 
lialile  to  rtiiitrii infi  /"'r  I'uiii.s'  i!  he 
'ief;lect<  to  liie  the  .-tatemeiitand  m.iki) 
tin-  declaration  of  aliandonment  mi>n- 
tioiK'd  in  art.  Till  <'.('.!'.,  within  -li' 
days  from  <lat.' of  judi.'ment  maintain- 
ni::  the ''(////(rv.  C'".^'.^7'// A'  l.i  miiiiy,  .^I. 
hidL'nieut    conllrmiu'u    -1    Novemlier, 


inasnnich  as  the  Code  of  C.  P.  failed 
to  attach  any  jienalty  whatever  for  not 
lilin.L'  the  statement  i  't|uired  hy  art. 
T'l's  the  ]ieiialty  provided  hy  art. 'Jl'74 
ol'  the  ^'A'.  and  hy  ch.  S7  ot  the  Cons. 
Stat,  of  h,  C..  sec.  iL',  suhsec.  1*.  cannot 
lie  enforced  ;  tin;  et>'-ctof  art.  IcJiiO  (1  j  of 
the  (.'o<lo  of  <-'.  P.,  hoinj:  to  repeal  the 
]n'ovision  of  the  Statute  and  of  the 
Civil  Code.  Mol.f'Di  S:  Carter,  M.  .ludv'- 
lueiit  reversin.L,'  fi  Mari'h  l^^l'.  Sir  \.  X. 
l)orion.  C.  .1.,  .Monk,  Kam.say,  Tessier, 
lJal)y,  .1.1.  h'amsav,  liahy,  .1.1.,  disseni- 
in.u'.   iJc]'.  -'fi  •!.  IV.i,  S  (f.  I,,  i;.  ;::;s. 

§  III.  Mi.tci  l/iniiiiif.s. 

^\'hl■l'e  a  fdin'ii-!  ha>  been  decl.ai'ed 
t.'ood,  and  the  |)i'luiidant  in  aiipealing 
Irom  the  jud^'meiit  maintaining  it 
;jive.s  se(airity  for  i'i)sts  only,  an<l  tiles  a 
tleelariition  that  he  does  not  object  to 
the  e.Kecution  of  the  judimient,  the 
appeal  doi>s  not  suspend  proci'edings 
aLTaiii-t  the  suretie-  to  the  sheritf. 
Lajiiie  A  Mnll.'it  dc  of.,  31.  .ludu'inent 
revi>rsing  l-'l  liei'eniber,  I"^7'i.  I'l^aion, 
c.  .1..  >[oiik,  liam.>a\'.  Suiborn.  Tessii'r, 
.1.1.   i;ep.  •2\  .1.  .V.i. 


.\ 


ditor  will  .arrests  his  debtor  on. 


^\)  'flic  l;i\vs  iiiih'cniiiig  piweiluu'  in  fori;e 
;U:  llic  tiiin'  i<f  the  ■■omiii.i,^  into  force  et  this 
Code  are  ahrogati'il : 

iO.  ill  all  c:i>rs  in  wlii.li  tliisCoif'  contains 
liny  provi.si'ins  lia\aii^' e.\[iii'ssly  or  iniplicil- 
ly  that.  cH'cft :  in  ;ill  cusi's  in  wliirh  .surh 
laws  arc  contrary  to  or  inconsisti'iit  with  any 
]iriivi>ion  lit  this  ('oil,'  (ir  in  wliii-li  c.^'jiross 
imivision  is  made  hy  this  t'oilc  njioii  tlie  jiiu'- 
tiiiilar  niattir  to  wliich  .sucli  laws  lelatr. — 
K-xcfpt  alw.iys  that  as  rc.i^ards  jirocefding.-, 
matters  and  things  aiiti'iii.r  to  the  coming 
into  I'lirci'  ol'lhis  Ood^,  and  to  wliirh  its  pro- 
visii'ns  rould  not  apply  without  having  a 
ri'tniactivc  clfiTi .  the  previsions  of  law  wliudi, 
wiihoiit  this  Codp,  would  apply  to  such  pro- 
c'i'cilings  inatti-rs  and  things  ri'inaiu  in  toicc 
and  ajijily  to  tlii'in,  and  this  Codi  applies  to 
thrill  only  .so  fir  as  it  lioiinadcswith  such  pro- 

Vi.■^ilP!lS. 
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r,iiu((s,un<\hay>  j.rnliulilo  c-iiiiso  lor  no 
■  Injii^'.  i>  not  lial'lcintliunii,!;esiilthoii.;.'li 
tlio  <k'litor  can  justity  liis  procffdiii:.'-;. 
I.apierre  k.  (Jiojnou,  (>.  .IiulpiK'nt 
ivvtT.-in.i;  T  Docenibcr,  1>'T7.  I>orioii,  < '. 
.!.,  Monk,  li'amsay,  Tossier,  Cross,  .1.1. 
T,--ior.  .1..  I  lis.  iviiii.  >^  liev.  Lo.ir.  Tl'T, 
I  I.e.LT.  Nrws  .Vl. 

Willi'    "/'   reastniahlc   (nn!  piohahlc 

,/„,,•, Jhiiii'ii/c-f.  S.,  a  (lector  roiilont 

.11  <  Mitario,  lii'ini.'  on  tlio  ovo  of  dopur- 
firc  lor  a  trip  to  JMuopo,  ])a>s('(l 
tiuouirh  tho  »uty  of  .Montreal,  and  while 
th' If  irfnsed  to  niako  a  s«.^ttk'ui«Mit  ol 
ill  ovi'iiiui'  'li'Irt  with  his  croditors, 
.Ml  K'.  r  /  ((/.,  who  had  institutt'd  ioiral 
l.iiK't'edin,!.'s  in  •  Mitario  to  recovrr  tlieir 
di'lit.  which  i)roi'i"cdings  wero  still 
pciiding.  M(di.  c/  <(!.,  tlioronpon  caused 
■li'.ii  tohe  arrested,  and  .'^.  paid  the 
irla.  Suhs(H|uently  S.  ckaimed  dam- 
[■;r<  from  Mch'.  cf  a/.,  I'or  the  nialicions 
.--111'   and   execution    of  the   Writ   ol' 

yU-\l.  (I  ((L,  the  respondents,  on 
.[.(.eal.  relied  on  ••  plea  ol'j'ustilication. 
fileiiing  that  wiien  they  arrested  the 
jipellant.  they  acted  with  reasonaMe 
lid  I'roeahle  cause,  in  his  allidavit, 
\'v  reasons  ,L.'iveii  by  tlie  dejionent 
Me!,'.,  one  of  the  delbmlants,  i'or  his 
leliif  that  the  appellant  was  al>out  to 
have  tlie  Province  ol  Canada  were  as 
lollows  : — "'Ihat  .Mr.  1'.,  the  deponent's 
I'artner.  was  informed  last  ni.irht  in 
roi'onto  hy  one  Ik,  a  l)roker,  thai  the 
-,iid  W.  .i.  S  was  leaving  immeiliateiy 
iiu)  ])omniion  of  Canada,  to  cross  over 
'iie  .s»'a  for  l^urojie  or  parts  unknown, 
■lud  dejponent  was  himself  informed, 
riiisday.  Iiy  .1.  If.,  broker,  of  tlie  saiil 
'.V.  .1.  Ss  departure  i'or  Kuro[io  and 
■  •\h('v  jilaces ''  The  appellant  S.  was 
<:;rryini;  on  business  as  whohvale 
iTocer  !it  Toronto,  and  was  leavin.ir  with 
!ii'<  son  for  the  Paris  ILxhibition,  and 
li'  re  was  eviflence  that  he  was  in  the 
ii.iliit  of  orossinu'  almost  ev  >ry  year, 
uidthat  liis  lianker  and  all  his  Imsiness 
';ioud>  knew  he  was  only  leaving'  for  a 
'lip;  and  there  was  no  evidence  that 
the  (Ii>ponent  had  Ijeen  informed  that 
ippellant  was  leavimr  with  inti'Ut  to 
■lelr.uid.  There  was  also  evidence  .^iven 
IV  .^!cI;.,  that   after   the   issue   of   the 


capia.i,  but  before  its  execution,  the 
deponent  asked  plaintiff  for  the  ]iay- 
ment  ol'what  was  due  to  him,  and  that 
plaintitf  answered  liim  ••  that  ."^.  would 
not  pay  liim,  that  he  miglit  get  his 
money  tlie  best  way  lie  would." 

Held:  Tiiat  the  aflidavit  was  defec- 
tive, there  beiui,'  no  sullit'ient  rea.son- 
ablo  and  probalilo  cause  state<l  for 
believini,'  that  the  debtor  was  leaving 
with  intent  to  delVaud  liis  creditors  ; 
and  that  the  evidence  showed  the 
respondent  had  no  reasonalile  and 
probalile  cause  for  issuing  the  writ  of 
capiaa  in  ((Ues'ion. 


Damages    ior    illegal 
lutfiiits.   I'rolialile  causi' 


arrest  uinler 
is  a  ^atlicieut 
.justilicatioii  for  arrest  under  aipias. 
S/idir  iV;  Mackenzie,  I)orion,  c.  .}., 
^foiik,  JJainsay,  Cross,  P)al)y,J>l.  Dorion, 
(.'.  .1.,  Cross,  .1.,  (lis.  .ludgiiiGnt  conlirm- 
ingllJNov.,  i.^'^o.  Uop.  3  Leg.  News 
:j('.',l,  -1  Dec.  de  la  Cour  d".\pi.el  L'.j. 
On  ajipeal  to  the  Supreme  Court 
the, judgment  was  reverseil,  that  Court 
lieing  of  opinion  that  the  depar- 
ture of  the  J'laintitl  without  paying  a 
coiiinii'rcial  d<'bt  after  having  avoided 
Jjefeudants'  collector,  vainly  n'sisted 
jiayment  liy  an  untenable  action,  and 
then  setting  his  creilitor  at  deliance  liy 
telling  him  he  wouM  not  ]iay,  and  tliat 
he  might  get  his  Jiioney  the  be.-t  way 
he  cciiild  was  not  "  proltable  ctuse  ''  to 
justify  the  allegation  of  the  Defendant 
that  he  v,as  leaving  the  J'rovinee  with 
intent  l  )  defraud. 

"Where  a  jicrson  who  has  lieen  ar- 
rested undi'i'  a  <•(^/'/'^s•  and  givcMi  liail 
has  lieeii  siibse(|Uent!y  adjudged  to  lile 
a  statement  and  make  a  judicial  aban- 
donment of  his  property,  and  has  made 
delault,  that  lio  cannot  lie  condemned 
to  impri-oiimeiit  in  consei|uence  ot' 
such  default,  (•'o/i/riiti/  \.  I.d  Jikikjiii 
il'  U'li'helii'jd,  y\.  •ludL'ini'nt  reversing 
•Jl  IMarcli,'  Ins,"),  Sir  .\.  A.  Dorion,  C.  -b, 
Monk.  iJamsay.  Cross,  Baby,  .J.l.  Ileii. 
L"i  .1.  !'!■-'. 

>  11.   lii.-inlrtn/  A'-/  l-T'p. 

Ciiliiii-<    under    section    '.I.     Ciiinni  iV 
J  ;,7"s',  t '.  •IudL'iiii>nt  ennllriiiin_'  s  .lim... 
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I  SSI.     Sir  A.  A.  Doiioii,   C.   J.,   ISroiik, 
Ivani.say,  Cros;^,  Laliy,  .).!. 

"  Any  ilel>toi'  cnnfitioil  in  j;;iol  or  on 
the  limits  in  any  livil  suit,  who  may 
have  niatlo  tlic  a^^signnuMit  luoviilcil 
tor  in  this  act,  or  against  wliom  iirocess 
lor  Hquiilation  under  this  act  may  have 
hoon  issncii,  may,  at  any  time  ai'lor 
thi' meeting  of  creiUtors  i.rovidod  lor 
ni  this  act,  maku  aiiplieation  to  the 
Judge  of  the  county  or  district  in  which 
his  domicile  may  lio  or  in  wliich  the 
gaol  may  he  in  wliich  ln'  is  conlineil, 
lor  his  discharge  from  imi»risonment  or 
conlineiiient  in  such  suit;  and  there- 
upon such  judge  may  grant  an  order  in 
writing,  directing  the  sherill  or  gaol(!r 
to  bring  the  ilel»tor  lietore  him  lor 
examination  at  such  time  and  place  in 
^uch  county  or  district  as  may  ho 
thought  lit;  and  the  said  sherill'  or 
gaoler  shall  duly  ohey  such  order,  Au-."' 
inact  I  ST  "J,  s.  127.  ( 1 1  (hiult  6i  Jioberlsmi, 
M.  .ludgment  conlirming  22  ^ilareh, 
|s7n.  Sir  A.  A.  Dorion,  (J.  •!.,  Monk. 
Hamsay,  Tepsioi',  Cross,  .1.).  Moi;k, 
l.'anr>av,  M.,  dis. 

CARRIER.  — iJAir.v.AV   ca^-ks An    ae- 

cefitauee  i.y  ;i  earrier,  to  whom  it  was 
agreed  the  goods  were  to  he  delivered. 
s  not  such  an  accei)taiice  by  the  eai  rier 
IS  under  om-  system  i)revents  the  imr- 
chaser  refusing  to  receive  the  goods  and 
pay  for  them  if  tliey  are  of  inferior 
-luality  'fiisfnii  ,f  'Jlaille.  Q.  .ludg- 
ment reNv-^t-li-.g,  4  Mareii,  |.s7'>.  Dorion, 
('.•I.,  Monk,  Kamsay,  Sanhoru,  I'lamon- 
don,  1. 1. 

A  earrif!',  i)aileeol:t  iiuantits'  of  corn, 
put  on  lioard  his  siiip,  can  plead  the 
same  <lel'ence  to  a  ^di-sic  rci'CiiilicdHini 
as  would  he  good  in  the  mouth  of  the 
eon>ignor.  It  is  to  urge  his  owti  intere-t 
and  not  to  cxciycr  Ic  'Iroil  ir>!ii/riii. 
iiiirran'mdn  iV  '(/.  <t'  /■ds.s:  M.  .ludi: 
mo)it  conlirming.  l)ccemt>er.  !"^7i''.  Do 
rion.  ( '.  ■!.,  Monk,  h'am-^av,  S;Mil)orn, 
Tessiei,  .1.1. 


NoTi: The  Ch 


lu-.tii'i'  heard   th( 


(li  Niur..  —  Ifcpi'MliMl. 


c.MtmKi!  1:; 

ca^e  hut  took  no  part  in  the  decision, 
he  being  administrator  of  the  <Joveni 
ment  of  Quebec,  at  the  time. 

.\  carrier  is  responsible  for  the  loss  of 
a  passenger's  bag.i/age  by  lire,  luilessh- 
proves  that  the  tire  arose  through  n 
iault  of  his.     It  is  not  sulHcient  to  sho? 
generally  care,  but  the  fact  mu<t  be  ex 
plained,     l-'ire  is    not   necessarily   pr. 
.-umed  to  be /'orcc  nuijciirt.    The  Cuii'- 
ilian  Ntii'iijaltoii  Coinjnini/    it    McCo 
kei/.  M.  .hi<lgment  conlirming,  14  Doe. 
is'77.  Sir    .\." A.    Dorion,   C.  ".f.    Monk. 
Kamsay,  Tessier,  Cros>.  JJ.  Hop.  1  Le:: 
News,  2;i. 

.V  notice  on  a  i)as.senger"s  ticket  th  . 
the  carrier  will  not  l>e  resjionsible  \>' 
the    safe-keeping    of    the    passengei 
ba.irgage,  is  not  bimling  on  the  jiassei; 
ger,  without  proof  of  notice  to  him  o! 
limitation  of  liability.     Allan  iV:  (//.  ,v 
Wi)<iilii-(ir<1.   M.    .ludgment  conlirmin.. 
IsSeptemiier,  iST.s.  Dorion,  C  .f..  Monk, 
h'amsay,   TesNier,  Cross,   -F.!.  I'-J  .1.  :;i  i. 
I  keg.  News,  4.'>S. 
j      Jiaiiwav    eom|)anies   subject   to    th" 
provisions   of  the   act  respecting   rail 
way-,  (( '.  S.  ('.('.  Ciili  are  bound  to  carrv 
all  goods  that  areoHered  jit  any  of  thoi;- 
station-'  to  uny  other  station  on    their 
line,  unli'ss  so;ne   valiil  reason   be   a.- 
signed  lor  not  doing  so.     The  Canadian 
hailwaV  Act  is  comimlsory  and  not  pei 
mi-sive   only.     Under  it    lailw.ay  com 
[lanii's  are  made  common  cariiers,  and 
th"y  cannot  limit  their  obligations  by  a 
notice  stating  that  they  will  not  carrv 
any  class  of  goods,  witnout  assigning  a 
siiilicient  reason  lor  such  refusal.  Ruth- 
rrj„rtl  A-  T/ic  (J.  T.  Ji'uHini'/.  M.   .hid- 
ment   revirsiuL',  17    March,    ls7').   liep. 
liil  ,1.  I  i. 

A  way-l)ill  by  common  earlier  toi 
goods  may  be  tran-lerred  l>y  endorst- 
ment.  lik<'  a  tail  <il  lading.  I'.eing  .-n 
transferred,  iind  tli(»  carrier  being  noti- 
lii'd  of  the  transfer,  the  goods  can 
only  be  ilelivered  to  the  holder. 

The  agent  of  a  h'ailway  (,'ompany  in 
charge  of  one  of  its  station^.  willl>epr<- 
sunu'd  to  be  authorized  to  give  such 
way-bill  (Styled  '■  shipping  bill"  in  the 
lorui  u-ied  .  and  the  company  will  Im- 
lioiuid  ii\  hi-  acts  in  this  re-pect.     T/k 
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16    /'('/   Trunk    liUilira;/    Co.    <Sc   Shuic. 
■i.L'unMit  coiilirmin^.'  that  of  Suponor 
I(..urt,  December,  1^7.).     Dorinn,  C  .1  , 
bfonk.  Ta>cheieau,    Uuiusiiy,  .^^anhorn, 


CAUTION.—  I'.  Sri;irrv. 

CAUTIONNEMENT.—  I'.  SruKrvsiiii'. 

CERTIORARI.— ^V)//"<fnt  is  a  writ 
[cDiuiiiaU'liiiu' ail  interior  eourt  to  send 
jui'  a  ieoorilDttliein'oceodings  in  a  case. 

It  may  ''O  oplerecl   to  isniie  to  hrin:.'  iij' 

jiroceedings  I»oi'ore  a  uia.L.'i.struto  wlieii  a 
l/'i'ilied.i  (:<n-{)iis  is  granted,  on  the  com- 
[].l.uiU  of  an  tinjiist  detention,  and,  "  in 
fii'il  CUM'-  where  no  ;i[i]'eal  is  given  from 
■tlie  inferior  eourts  ahove  nuMiti<;)ned. 
ith"  ease  may  be  cvokeil  bctorc  judg- 
fiuent.  or  tlie.ju<lgineiit  may  be  revised, 
V  means  of  writ  of  certiorari,  imless 

thi-  ivmi'dy  is  also  taken  away  by  law." 

:-_'jii  ('.(•.  r. 

I'iu'  iciai'dv  lie-   iii'Vertlieless,    only 
till-  fi'ihiwiiiL'  cases  : 


,n.    \Vli,-!l  th.T 
>'lK:tiOii. 


is  want  or  e\c<--:  of 


L'f).  Wlien  the  regulations  upon  which 
io;u|ilaint  is  lirought,  fir  the  judgment 
■  !idciod  are  null  or  of  no  etlect. 

■1.  Wiicn  till-  jiroccedings  contain 
_'io.,>  irregularities  and  there  is  reason 
to  believe  that  justice  has  not  been  or 
Till  not  bo  done."  \22\  CO.  P. 

I  iu'  <  'ireuit  <  'ourt  lias  also  concurrent 
uiMliction  with  the  Superior  ( 'ourt,  by 
Micaii-  of  certiorari  over  judgments  ren- 
I'led  within  the  limits  r*'  the  <listrict 
•  n  circuit  for  which  ii  h  ^M,  by  the 
'  'Uiuiiissionnors'  Court  mentioneil  in 
till'  preceding  article,  or  by  .liistices  of 
!li<'  i'eace,  wherever  a  certiorari  lies." 
iU.'.l'i  (',('.    ['• 

it  ;-  :il<o  the  jiroper  proceeding  when 
t!i.- ifciiid  has  been  sent  up  in  appeal 
I  'It  i-  imperfect. 

Where  aflidavits  are  produced  toesta- 
iili^h  that  a  material  paper  has  not 
b.eii  -cut  up  with  the  record  in  appeal 


a  certiorari  will  bo  granted.  De  Gaspi 
iV  Assdin.  Dorion,  C.  .T.,  Monk, 'rascho- 
re  ail,  luimsay,  ,"<anborn,  .I.I.,  M,  Judg- 
ment .'September,  1S75. 

But  where  the  materiality  of  papers 
not  produced  is  denied,  and  it  does  not 
app<\ir  by  the  atlidavits  that  they  arc 
material,  the  writ  will  be  refuse'l. 
V"t'vH(:/  .1-  TI'C  C'lrporaliiin  nj'  I'rincv 
cille.  Q.  .Judgment,  March,  IS7.3,  Do- 
rion, C.  .1.,  Monk,  Taschereau,  liamsay, 
.>anborn,  .11. 

rifotion  lor  certiorari  to  bring  iqi 
papers  not  returned  with  the  record. 
( 'onst-nt  was  oUercd  for  the  ]>roductioii 
ot  th"  papers  :  but  the  Court  n^fused 
to  allow  them  to  be  fiU'd  wiLliout  a 
regular  return.  <^».  Jioii Jjard  A-  Nadean, 
.ludgmeiit,  4  December  1^7.'),  Dorion, 
C.  .1.,  Monk,  Kam.say,  Sanborn,  .11. 

Pajiers  wanting  in  the  record  werc^  al 
lowed  to  ]>y  lilf(l  with  a  certillcate,  with 
out  the  is>iiie  oia  certiorari.  Di(iuii)i;/ 
.1.-    ll'iirt'Je.  <i.  .ludgmcnt,  1  Dec.  1S77. 

TIk'  (V)uit  of  Queen's  Bench  will  not, 
on  /labeas  mrpiis,  order  a  certiorari  to 
issue,  to  bring  up  the  record  of  preli- 
minary jiiocre<lings  before  the  com- 
mitting justice  to  see  whether  the 
evidence  is  sutlicient  to  commit.  Ex- 
jiar/c  Xarli'iiiiK:.  22  December  1S7'.>, 
Dorion,  (_'.  .1..  Monk,  IJamsay,  Tessier, 
•l.F.,  Monk.  .(.  dis.  liep.  .i  Leg.  News  14. 

CHARTER  PARTY,  r.  ArKKKKiiiTMKxr. 
— Siiiri'i.Ni.. 

CHECK. — A  checjue  resembles  an  in- 
land Ijill  ol  exchange,  and  it  is  not  pay- 
ment until  cashed.  Ladoitceiir  d-  Mo- 
rassi.  M.  .Fudgment,  L'O  Sept.  bS7('t. 
Dorion,  C  .1.,  Monk,  liamsay,  Sanborn, 
Tessier  JJ. 

j  Le  4  fevrier  ISSO,  I'Appelant  a  domie 
a  rintune  pour  balance  d'lin  pri.\  di> 
vente,  son  cheque  sur  la  Banquo  dii 
reujile  pour  la  somme  de  !?.{,;j.'{.'i.o4 
aprcs  avoir  ecrit  snr  la  marge  du  cheque 
les  mots  ••  payable  .sous  huit  jours." 
Laction  est  portee  sur  cc  chefjue,  et 
I'Appolant  plaido  <iuc  I'immeuble  pour 
lequel  le  che(iue  a  ete  donne  est  charge, 
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envoi's  lo  SeminaiiL'  do  MontrtTil.iriine 
somiue  <lo  !?41  I.lCi  jimir  comuuitation  ct 
(I'niio  sommo  do  c^',t7',t,<,io  pour  taxos 
mnnioipiiles  duos  A  h\  Cite  do  Montival. 
]/Ap))olant  !i  do  plus  oppose  on  com-  • 
poii-atioii  diversos  c-reancos  qu'il  avait 
contif  rintinii''  lni>([no  lo  chciiuo  a  rto 
donu6  ot  d'autiL's  (ju'il  a  actjuiso-s  <lo- 
jHxis. 

Jii(/c lo.  (^Miosousloscirconstance.s 

loohci|uo  doit  itro  oonsideiv  coinino 
doxant  ('trc  payi'-  a  tout  rvencuiont.  ot 
sans  ('.Lrard  aux  oivancos  (juol" Appelant 
))Out  avoir  contro  I'lntinio,  ot  (|u"il  no 
l>out  opposor  cos  oivancos  pour  coni- 
jienser  la  doniamlo  ilo  rintime. 

'2o.  l^uo  la  coMunutation  dcs  droits 
seiirneuriaux  duo  au  Seminaire  do  Mont- 
real on  vortu  du  cli.  41,  sect.  07,  des 
Statuts  Rolbndus  du  Bas-Canada  sur  la 
nnitation  (jui  a  lion  par  la  vonto  quo 
rintiiuo  a  Ikitc  a  TAppolant  est  due  par 
rAl)pe!aut  (jui  a  aeliete  ot  non  par  lo 
vomleur. 

■  '>n.  (^uo  TApiielant,  qui  aurait  en  !«• 
droit  <k  .•ot(;nir  sur  lo  jirix  ile  veute  K-- 
taxos  duo~!  sur  la  proprieto  (ju'ila  aelie- 
toe  d<'  rintinie,  a  <lroit  do  domander 
que  la  souuno  qu'il  a  payoo  pour  los 
taxes  duos  par  rintiuie  soit  deduite  du 
niontaut  du  oliequo  qu'il  a  doime.  J>o- 
finn  .t-  JJoii'iii  iV  c  centra.  M.  Jud,^- 
iuont  rot'onniui:,  IT  Nov.,  18S;;.  Sir  A.  A. 
Dorion.  ('.  .f.,  .Monk  l!aui<ay,  'I'ossior, 
Cross,  J. i.     Wop.  .']  Dee.,  -I'A.'  .'>','. 


CHOSE  JUGEE. 


r.  i;i>  .rrmcATA. 


I,e  iiui'oau  ordinaire  d'uno  ialirlquo 
pout  autoriser  des  poursuites  jiour  lo 
rooouvreiiient  ties  revenus  ordinaires 
do  la  laluiqut'  ot  pour  I'olitention  d'un 
titvo  nonvel. 

("otto  autorisation  n'a  pas  l)esoin 
d'etre  speeialo  ;  mais  ([u'lnio  autorisa- 
tion ireneralo  (U-  jai'udro  dos  prooedes 
legaux  eontri'  eeu.x  qui  sont  ondt'tti's 
onvors  la  I'alnique,  -an- spreifn'r  lo  noni 
<lo  ohaquc  d/liiteur,  e-t  sullisunto. 

1,0  ilrlaut  d'autori-^ation  pourappi'Ior 
dans  line  aetion  <lo  ce  u'enie  no  piut 
[•as  etro  invo(|Ue  pour  la  pri'uiiere  iois  :"i 


I'auditiDn  do  la  cause  en  appel,  quaivl 
il  n'a  i>as  ('te  invoquo  dans  lo  cours  de 
la  proei'-duro  ot  quo  los  iiroeuroui.s  ile 
TAppolant  n'ont  pas  eto  mis  on  de- 
niouro  do  produiro  lour  autorisation. 
Scmhlc,  lo.  (^uo  Tappelen  toUes  matii' 
res  devrait  <*tio  aiitoriso  d'uno  nianieii' 
tout  aiis-i  lonnollo  (pio  Taction  en  pre- 
mii'ro  in-tance  :  '2o.  <iuo  lo  bureau  or- 
<linuire  de  la  I'ahriquc  pourrail  donuei 
I'autorisation  requise  pour  cot  ajjpel. 
J.cs  Cures  ct  MarijiiiUicrs  <le  frnn're  ci 
J-'aJiri'iitg  dc  la  iiaroiase  <lc  Ste.  .liiiii 
lie  Varcnuis  A  Chotjucl.  ^l.  Jud.L'inent 
roversiuL',  L'l  March,  lss,j.  Sir  A.  A. 
Dorion.  C.  J.,  Kauisay,  Tossier,  Cross. 
Labv.  .I.T.  Sir  A.  A.  Dorion,  C  J.,  dis- 

.soniiuir.    Kep.  M.  L.  li.  I.  (>.  B.  :;;>;>. 

CIRCUIT  COURT.— riie  -enoral  ultiui 
ate  .jurisdiction  o|'  the  Circuit  Court. 
In."),']  C.  < '.  P.  Its  jurisdiction  suliject  to 
api>oal,  Iiij4  C.  (.".  V.  Its  j'lirisclictioii 
upon  t-vn.  ation.  Id.');;  C.  C.  T.  By  moau- 
ot  certiorari,  Hi-'ji't  C.  C.  1'.  .\s  an  appel 
late  Court.  Its  jurisdiction  may  1m- 
ousted  l»y  evocation,  i(l.")*^  C.  C.  V. 

Tin-  Circuit  (.'ourt  has  ori,i.'inal  juris- 
dii'tiini  in  .'ill  .actions,  i'vow  in  real 
actions,  wher^-  tlu'  value  of  the  oljoct 
in  litiiration  does  not  exceed  5*20' •. On. 

That  if  it  does  not  appear  that  the 
v.iliii- is  over  .S^Oit  the  < 'ourt  will  bi- 
presumed  to  have  jurisdiction.  Dumas 
.1-  Gajnon.  <>.  .IiKlu'inont  rcvorsin.ir,  4 
Mareli  1>7.'>.  Dorion,  (/'.. I.,  Monk,  Tas- 
eliercau.  liaiiisav,  Sauboin,  .1.1. 

'!'lie  ( 'ircuit  <  'ourt  has  jurisdiction  in 
a  suit  lor  ^'lni'.;;.")  althouirh  there  bi- 
conclusions  in  the  doclanition  to  set 
a-ido  a  deed  of  donation  oriiroi)orty  of 
a  i:r*ater  valuf  than  ^Inil,  tiie  interest 
or  the  I'laintill'  not  exceeiliuL'  the 
amount  ol' his  action,  j^cduc  <!■  Tmiri- 
r/iii/,  7  Doc.  I^>.'!,  Sir  A.  .\.  Dorion,  C.  -h. 
Monk.  liaaisay,  'rossiei',  .bl. 

CIVIL  DEATH.— Civil  ri_'hts  are  lost. 
I.  •'•  L'.  i;y  i-vil  .Icath.  Civil  death 
results  i'nini  condemnation  to  certain 
corjtoral  jiuni-hmonts  :  condemnation 
to  death,  and  the  condonniation  t(j  any 
other  ]iiini-liment  tor  lil'e.  ^ii,  ■'JJ,  ■'>> 
('•  C.  .\rticlo  -'i4  C.  C,  in   iauiiuage  put- 
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[.i-ely  inconcluMve  tlcclai os  :  "  Tlie 
.i:-..'iliiHtie.-«  which  re--ult  u-;  leganl^  jilt- 
-.pii;  iini{ossin;z  th''  catholic  icli.i-MOii, 
lioiu   rehi:iou<    prolci-sioii    l>y   soleiuii 

Til- 1  pf-riietual  vr>w<  made  hy  tlieai  in 
:,  1  L'iit.'ioii-'  community  recoL'iiized  at 
thctimfof  the  ces>ion  of  Canaila  to 
i:n,:-'l;m'l  an-l  suhseqiiently  apiuov./cl, 
iviiKUM  nuhject  to  tlie  laws  hy  which 
tlioy  were   Lroveineil   at    that   period.' 

UC.  C. 

Mr.  .Iiistice  LoraiiL'or  in  the  intro- 
[iiotioii  to  his  cojamentary  on  the  Ci- 
vil ''ode.  Vol.  I,  i>.  Jt">.  says  tlie  laii- 
_'iiaL'e  of  article  -A  is  *•  ijuehjuc  pen  si- 
hi/lliii."  The  article  a<  oriirinaliy  di'aftod 
\va>  in  these  word-  ; 


••  The  reh.iiioiis  profession  which  car- 

rie-*  with  it  civil  death  is  that  which  is 

vnhnitarily  made  li>r   life  Ijv  a   iiers(jn 

1*  the  r<r|iured  ajc-   with   solemn  vows 

11  I  the  rc'jiii-site   formalities    in  a  reli- 

_'iiiu-  <iici,.-r  roco_'nized  and  a]'piovc<!." 

The  ditficulty  that  arose  wa-.  this,  la 
nvrl  cii'i/e  of  cloifre^s,  was  duo  to  their 
vii'untary  seclusion  iVom  the  world,  and 

■y  wiiich  they  renounced  to  the  civil 
ii'_'htot  leaving.'  their  cloist>T.  Could 
ilii-  exist  imder  the  puhlic  law  of  Eng- 
land".'  Article  ;i4  therefore  recognized 
rlic  j.o-sihle  e.\istencf  of  cloistered  ins- 
•itmii)ii3  with  i>erintual  vow<,  aii<i  <le- 
'iaieii  tiiat  their  disabilities  >hoiiid 
•■  remain  -ubj'^et  to  the  laws  by  whicii 
they  were  governed"  at  the  time  of  the 

e--ion  of  Canada  lo  England.  Mr.  .lue- 
tic Loranger.  at  page  ./Si  of  the  work 
aliea'ly  <|Uote'l.  combats  Mr.  .Fustico 
Days  objections  to  article  .14.  The 
learned  commentator's  eriticism  of  the 
lir-t  objection  of  the  dissentient  report 
IS  perfeetly  victorious.  "  Connection  of 
■  •huich  and  state  has  become  a  sort  of 
uatehwo' d.  and  one  not  of  the  most 
;!Uelli:.'ent  kin-I :  and,  as  a  watchword. 
It  has  the  advantage  of  taking  the 
place  of  reason.  The  connection  of  the 
'.'hurch  and  State  is  a  que-tiou  of  degree. 

!  here  i>  more  or  less  connection  of  a 
'  hiirch  witii  the  .^tate  when  it  is  recog- 
uiZ'.'d  i>j  the  Slate,  or  even   toler.ated. 

i'he  real  quest  ion  is,  as  has  been  ob- 
>crve<l.  whetlier  the   personal  status  ol 

i  ilriti-h  sul'ject  can   be   limited  In-  a 


civil  contract  so  as  to  deprive  such  sul>- 
ject  Oii'  iicisoiial  liberty.  Mr.  .lust ice 
I.oiitiiger'<  answer  does  not  really  deal 
with  this  part  ol' the  question. 

CIVIL  STATUS— This  expression  has 

almo-t  entirely  lost  significance  as  a 
legal  term  under  our  law.  Tlio>e  civilly 
(lead  alone  have  lost  civil  status  witJi 
us.  'I'he  term  has  only  survivdl  in  the 
second  title  of  the  Code:  "  Of  Acts  oi 
Civil  Status,"  as  signifying  the  entries  in 
registers  of  births,  marriages,  biiritds 
and  of  religious  prol'ession. 

The  ai)pointment  of  a  judicial  adviser 
does  not  change  the  Status  of  the 
party,  ami  therelore  (I)  it  is  not  neces- 
sury  to  have  a  reprise  d' insluiicc.  liol- 
/mill  if  Mir/iiijid,  M.  .Iiidgmont  2 
March,  \x~i\.  Dorion,  C.  .1..  Monk.  Kam- 
say,  .Sinborii,  Tessier,  .1.1. 

CLERK.  *•.  MWDATi:. 


COLLISION. 


sinri'i\(;. 


COLLOCATION.— Articles  741  and  75 1 

C.  C.  i'.  aiithoii/iii;:  an\- person  interest 
ed  in  the  distribution  of  money,  t'> 
come  in  and  make  proof  ol'  the  dis- 
charge of  any  iiy[iotliec  mentioned  in 
the  registrar's  certificate  or  in  any 
opposition,  do  not  apply  to  the  creditor 
who  is  alleged  to  havt;  been  collocated. 
Jlir  a  sum  not  due,  has  actuallv 
received  the  money,  after  jiKlginciiL 
homologating  the  report  of  distribution. 
Jjciliir  .!•  McCarthi/,  (I.  .Iiidgment 
reversing  7  Se))teniiier,  I>i74.  iJorion. 
C.  J.,  3b)nk,  Taschei'eau,  I'anisav,  San 
born,  .M.  i;e[..  I'.t.I.  1(J7,  1  (^  b.  K.  1. 

\n  action  will  not  lie  \>y  a  hypothec- 
ary creditor,  who  has  not  been  col- 
locateil  in  a  rejiort  of  distriltution  for  a 
claim  against  an  immovable  mentioned 
in  th(>  registrar's  certilicale,  to  recovei 
from  a  )iarty  allegeil  to  have  been 
illegally  collocated  by  preference,  the 
sum  which  i>laintitl  claims  belonged  of 
ii'_'ht  to  him.  'I'he  recourse  of  a  party 
aggrieved  l>y  a  judgment  of  distribution 
is  by  appeal,  or  by   jietition   in    revoc 
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ation,   or   by  (  ppo.sition    to   tin-  jmlg-  proved  by  jiaiol.   Jjeijijf  A-  The  Jjniinn 

iiient,   a.s   pointeil   out  in  C,  C.  1'.  T'W.  tides Ildilinui  Ci).,}>l.  .rii(l;.'ini'nt  ivvor 

MclhnmcU  A-  al.  fs.  Jltnitin,   M.  JikIl'-  sIiilt    17    Di-couibor.    isT'.t.    Sir   A.    A. 

meiit   coniinning    l!i    Fobrnsiry,    i>s4.  Dovioii,  ('.  .1.,   Monk,    Iviunsay,  Tossicr, 

Sir  A.  A.  Dorion,  C.  .F.,  Monk,  ilamsay.  Cross,  J.I.  Mvy.  Ul  J.  '.is,  :;  beg.  NcnvsL'"; 
Cross,  Baby,  .<J.  J^oportoil  7  Lvj..  News 

VM),  :.T.  L. '!;.  1  <».  ]'..  1.  COMMISSION  AGENT,  r.  manhati:. 


COLPORTEUR.  '•■  <oi;i'(ii;.\Tio\. 

COMMERCIAL  MATTER.— In  .i  com. 
HH'rcial  UKittiT  wliorc  two  or  more 
pfr.-ons  arc  ^ulijoct  to  tlic  oliligalion, 
tlify  aro  iiri'stnu(>il  to  l)o  jointly  ami 
soverally  liabli,',  except  in  cases  other 
wise  regulated  by  (-pocial  law.s.  I  Id")  ( '. 
C.  "  rroolinay  beniaile  by  testimony, 
I  of  all  facts  concerning  commercial 
matters."  \'1V\  C.  C.  '•  A  trial  by  jury 
may  be  lia'l  in  all  actions  lounded  on 
debts,  promises  <n-  agreements  ot  a 
mercantile  nature,  i-ither  between 
ti'aders  oi"  between  traders  .and  nnn 
tiadiM's,  iV-c."  ;i4s  C.  C.  \\  In  notes  on 
the  insolvi'nt  act  of  HCil,  .Mr.  Abbott, 
(>xaniining  ■'  who  is  n  trader,"  says, 
that  our  laws  respeetnig  evi(leiiee  in 
eomiuercial  cases  and  mu  the  subject 
of  trial  by  jury,  have  londered  it 
occasionally  nei  essary  to  discriminate' 
between  acts  ,and  persons  jiossessing  a 
commercial  character  and  the  contrary. 
The  learned  author  thru  proceeds  to  ■ 
<|UOte  the  old  stitnte^,  and  to  group 
the  decided  cases,  two  ol  which  are  not 
reporte<l  elsewhi're.  , 

A  loan  ol  money  by  .a  non-trader  to 
a  commercial  iirm  is  not  a  "  commer- 
cial matter,''  or  a  debt  of  a  "  connner- 
cial  nature,"  ;uid  is  not,  therefore, 
jii'eseriptilile  by  the  Lapse  of  either  six 
or  hve  year.-4. 

The  pi'cscription,  under  the  Co<le.  of 
live  years  against  arrears  of  interest  can- 
not lie  invoked  in  respect  of  a  debt  due 
prior  to  the  coming  into  force  ot  the 
Code.  ])avlin'j  \  llrown  .!•  «/,  M.  .Fudg- 
ment  continuing  L'li  .lime  1S7C).  Monk, 
Ramsay.  Sanborn, 
J.  ','2.  '  ' 


Tessier,  .1.1.   l{ei..  21 


COMMISSION  OF  ENQUIRY.— At  com 

mon  law  the  Crown  has  no  power  tn 
aiithori/.e  cunnnissions  to  enqun-e  of.an\ 
mattei'  by  examining  witnesses  uiuU-; 
oath,  or  to  ciimp(d  thi!  attendance  n; 
jiersons  .and  the  production  of  [)a]>er.-. 
In  l>^h),  there  w;is  passed  "  .an  .\ct  to 
empower  Commissioner^  for  en(|Uirin:: 
into  matters  cr)nnecled  with  the  |iublii 
business  to  take  evidence  on  oath."  \i 
\'ic.,  ch.  .')S.  'I'his  Act  was  substan 
tially  ineor}>nrated  in  chap.  Ki,  C.  S.  C. 
;>1  \'ic.,  c.  ;iS.  Undei'  these  Acts,  the 
jiower  is  limit(^d  where  such  enquiry 
••  is  not  regulated  by  .any  sj)ecial  hiw.' 


See  Todd,  vo 


li,  p.  ;u^. 


The  engagement  by  a  Railway  Com- 
P'\ny  of  a  civil  engineer  for  carrying 
out  the  works  ol  a  Railway  Company, 
is  a  commercial  contract,  and   may  be 


A  conunission  apjiointed  to  make  an 
enquiry  into  eomjilaintsmiule  ag.ainst  a 
luagistiate  lui  ler  tlie  '.i'2  \'ie.,  c.  ■^,  can- 
not b(!  constrained  by  inttn<hntius  to 
lurnish  the  p;u'ty  comi'lainecl  of  with  a 
cojjy  ol' the  accusations  or  to  allow  him 
to  appi'ar  by  counsel,  or  to  cross-exa 
mine  witnesses  or  tojiroduce  witness  in 
his  own  behalf,  lltlli'cilh  A-  JJoiiccl- 
C-  •ludgmenteonfirming,  -1  ^laicii,  1.^75. 
Dorion,  C.  .b,  ^fonk.  T.ischereau,  Ram 
say,  Sanbf)rn,  .1.1. 

COMMISSION   MERCHANT.— A     com 

mission  mi-rchant  who  i-eceives  money 
as  the  price  ol  wheat  for  a  jt.arty  foi 
whom  lie  deals  has  no  right  to  jiay  it 
into  his  f)wn  accotnit  to  be  applied 
gener.ally  to  the  creditors  of  the  ptu' 
chaser.  Kiis/utw  it  Kirkpittrick  et  ul- 
.Indgment  eoulinning.  Sejitember,  Is7b. 
Dorion,  ('.. I.,  .Monk.  Ramsay,  Sanborn, 
Tessier,  .11.  Conlirnied  in  i'rivv  Coim- 
cil. 

COMMUNITY.-! iii'.n,  li.'f.^,  1270,  l.]2.'{. 
— CoM.MiNAi  Ti;.  Innuoveables  ae(|uired 
iluring  mari'i.ige,  in  exchange  for  others 
which  belong  to  one  of  the  consorts,  do 
not  enter  into  the  connnunity,  .and  are 
stibstituted  in  the  place  an<i  stead  of 
the  immoveables  thus  alienated  ;  .saving 
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.■niiip(>iisiiti<iii  ifii  iliHorciici-  liav"!  hccii 

So  wlioio  a  willow  i-lniiiK-d  honlowor 
oil  real  I'stato  ui«'nti<iiii'il  in  her  niar- 
ihi'^o  cotitract,  and  cliar^cil  witlidower. 
vliii'ii  liad  Ix'iMi  o.\(jhaii<;"il  ("or  otlior 
i.  ;il  OKtalc,  with  licri'onscnt,  lier action 
ii.Min>;t  the  ili^/r.n/i ur  wiU^n^  disniis-'fd. 
«,'li('it(inl  k  Tniilcl.  ^\.  .liidgnKMitcon- 
■iniiin.i.'.  L'.")  January,  1SS4.  Sir  A.  A.  Oo- 
,;i)n.  • '.  .1..  h'ani>av.  I'r-^sifr,  <  'ro.<s,  Jlahv, 

i.i.  \W]<.  \  DiH'..  d".\. .;'.». 

WliiMi  tliH  surviviiij.'  linshand  lias  not 
iiadc  an  iiivcntoi'x  within  thi'i'c  months 
..:  till' decease  of  hi-;  \vit(',  thei'e  is  con- 
;  iiiiiition  ol'  coiiiiiiuiiity  betwoon  him 
lii.l  his  ciiiMren. 

Siicli  colli  inuat ion  of  coiniiiiinity  may 
I..'  >ti>ii|icil  hy  an  iiiventoiy  mudi^ 
ii  (jiic  i'orm  and  dosed  in  jiresenct^  oi'a 
■  li/iiin  'uiitriiilii'/riir.   i'nli':  .1-  <  o/<f.  (^t. 
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! ion.  <'.•!.,  .Monk,  liainsay,  Tessior,  .1.1. 
MonU.  .1.  dis.,  proiiahiy  owinii  to  cer- 
tiiin  irrei.'uiarities  in  makini^  the  in- 
'.I'litoiT  ill  tiie  ii.articiiiai'  case,  and  not 
•  III  tlie  general  juinciipies  enunciated 
iiere. 

A  tripai'tito  connniinity  of  |iro|ieity 

-  ■Ii«s(>ived  liy  the  death  of  tlie  si-itond 
'  :!■■  ilsiie  dies  witiioiit  leavin.;:  any  mi- 
:  !:■  liiildicn,  and  the  thifdshare.  oftlie 

-.  loiid    wife    in   an    immovoahli>,    \)\\\- 
.  iia-cd   duiini.'   tho  existence   ot   sucli 
iiiiiartile  commnnity,  is  i\.  pmpre  of  the 
-Mi.>  of  such  second  marriage. 

I'liat    the  snivivin.i:  husband  has  no 

'  L'lit  to  alienate  the  third  share  of  sui^h 

iimoveable  after  the  ileath  ol'  the  se- 

"oii'l  wife,  and    the  i)urcliaser  of  the 

iL'iits  of   the   issue    of  tiie    marria;/e, 

■;     .iL'e  at   the   time   of  the  mother's 

■atii,  has  a  li^'ht  to  hnnj;  his  action  of 

(/•/(((/fill  said  immoveable.  Frnncicur 

'■  Malli'nii.  M.  .ludgment  reversing,  'I'l 

'■Member.   i>7i'i.  Dorion.  C  .1.,  Monk, 

-  tiiisay,  Sanborn,  Tessier,  .1.1.   \{q\>.  lM 
.  -^>,  >  Ifev.  Leg  tit)."). 

I  lie  I'liihinitti  ol  a  first  marriage  do 
'I'U  fall  into  the  community  of  a  secoiul 
'larriage  under  tiie    law  prior   to   tlie 


Tode,  ,ind  this  is  the  interpretation 
that  has  always  been  given  to  the  second 
paragra})h  of'art.  ('.  C.  b.  XXIX  ('.  do  l\ 
This  is  a  reserve,  ami  not  ii  restriction, 
and  therel'oic,  giving  full  efl'eet  to  art. 
7i'4  •'.<'.,  the  old  law  governs  in  eases 
where  both  marriages  look  place  before 
the  code. 

As  tlic  ciinqiti'ls  of  the  jticvions  coiw 
initintiil^  do  not  fall  into  the  secon<l 
c''wm((««M/t' with  the  second  husband, 
it  follows  that  such  property  is  not  con- 
veyed by  a  bequest  in  tiiese  wonls  : 
"  toHii  les  meiiblca  et  imnienh/es  d^pen- 
dmitsdc  Iciir  fommiiiiaiit^  ef  acquis  par 
fux  conjoin  foiicii/,  (Ir  ipichjue  ipia/it^ 
quails  .soieii/,  en  qiir/qiic  /irii  qu'ils  se 
Itiinniil  cl  sitii6.-i  piiiir  par  Ini  cii  /'alro 
el  disposer  Ac.'"  I'iloii  ((•  llrunel  cl  at. 
M-  .ludgment  reve-rsing,  27  May,  lss2. 
Sir  A.  A.  I'orion,  C  .1.,  Moid:,  b'aiir-ay, 
Cross,  Baby,  .1.1. 

'I'he  husband  has  no  i)Ower  to  hypo- 
tln'cate  an  immoveable  cniiqiiCf  of  the 
eommunity,  aft<'r  the  dissolution  of  the 
community,  and  a  hypothec  given  by 
him  at  that  time  can  only  all'ect  his 
half  of  the  property. 

The  heirs-at-law  of  the  dueeased  wife 
ari'  seized  by  operation  of  l.aw,  of  lier 
siiare  in  such  iminoveal)le.  iArt.t')07  C. 
<'.!  J>allaire  <l'  Grarel.  M.  .ludgment 
reversing,  21  |)ec..  IX7S.  Sir  A.  A.  Do- 
rion, ('.  ,]..  Monk.  Itamsiiv,  'I'essier, 
Cross,  .M.  Ilep.  L'2.I.  IN)-,,  -2  [...jr.  News, 
1 ."). 

COMPENSATION.— ••  When  two  per- 
sons are  mutually  debtor  and  creditor 
of  each  otlier,  both  debts  are  exting- 
uished by  compensation  which  takes 
place  betweiii  them  in  the  <  a>es  and 
manner  heieinafter  declared."  11^7 
i'.  ('. 

The  l)eleiidant  sued  on  two  promis- 
sory notes  pl(!aded  eompi'iisation. 
I'laintitl'  replied  s(!tting  iij)  other  in- 
(lebtediiess.  J/(/<l  that  he  should  have; 
set  up  his  wiiole  claim  and  eoinpensa- 
lion  was  maintained.  (Silberl  A'  Lionaia, 
M.  .ludgment  contirming,  27  danuary, 
lS7t').  Dorion  C  •!  ,  Monk,  Uauisay,  San- 
born, Tessier.  .1.1.  l>ep.  7  Kov.  I^eg.  lio'J. 
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II.  L'llVc  III"'  note  ol  ( '.  cinlolscil  l.y 
11.  to  liis  cicditnr  !-.  in  ]iiiyiiii'Mt  dI  his 
(Iclit  :  tlio  note  jmsscd  into  tin-  liiiiids 
ot 'I',  wilt"  of  I...  and  sli<i  scttlfcl  witii 
(J.,  liic  uiakcr.  lor  tin-  note  liy  di-ed 
passed  hctori'  tla'  institution  o!'  tlic 
ni'tion  oi  J- aL'ainst  II.  V/i /(/.  tin' dclit  of 
II.  w.'i-  paid  and  comiion.-atcd  l>y  these 
tran-:ielions.  Lcjxii/f  d'  Jltoiid,  (^>. 
.ludL'nient  contiiinin;:,  >  May,  |SM. 
Monk.  i;ani>ay.  Tessii'i',  ( 'ross,  llaiiy  .1.1. 

Iii^ti'actioii  of  costs  uas  awarded  to 
tlh'  Ajiiieliaiifs  Attoinoy  hy  a  ,jud,L'- 
nieni  III' the  < 'irrnit  < 'ourt.  Tiii>  .jiid.i.'- 
nu'iii  vMi~  ennlirnK>(l  in  apiieal  with 
costs  to  till'  Ajiiieliant. 

JJelil  : — I'iiat  to  an  exeeiition  liy  tlic 
Ai>ipeliant.  the  h'ojiondent  eoiihl 
oi)iiose.  in  ooni)iensation,  a  claim  lie 
liad  a.L'ainsl  the  Ai))iellant"s  Attoi'uey 
to  the  extent  of  the  i'o>ts  in  the  ( 'irenit 
(.'oiirt,  i'oi-  which  di>tiaetion  of  costs 
had  hpcn  allowod,  hut  not  lor  those  in 
ai)|ii'al.  \vhich  were  awaided  to  the 
Ai'iK'Uant.  /jiii/iin  A'  /\'//;/"/m',  ^^.  .Indi;- 
nient  reversing'.  21  ])ec.  iS>;;.  Sir  A.  A. 
Doi'ioii.  <  .  .1..  hanisav,  Te-siei'.  C'lo-s, 
Eal.y.  .1.1.,  i;ani>a\.dis.'h'ei..  :;  iJcc.  d'A. 

A  chei'k  i.-  taken  a>  ca>h.  and 
jiciioially  jiayment  ol  it  camiot  in' 
rol'iiseil  on  tlu'  iiround  that  the  iiei-mi 
giviiiiithe  check  Iki.s  oilier  I'laims  he 
iniL'ht  have  >et  0)1  a,i.';iin-t  any  claim  ol 
the  iici.-on  receiving:  the  check,  at  the 
time  it  was  iriven.  J'.iit  ri<Ic  '■  < 'heck.  " 
llorioii  .1-  Um-ii'ii  iV  '  roiilnt.  M.  .liidi: 
luent  I'el'ormin.L'.  IT  .\o\emliei'.  I.'s>-I. 
Sir  A.    .\.    I'orion.    i  .    .1,.  .Monk,  iJam- 


^-av, 


1  e.-sier.  <  III--, 
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Whc-if  a  le»ee  \\:i-  <'iititli'd  liy  a 
t'laii.st' of  the  lea-e.  to  l.e<'om<'  projirie 
torol'tlie  jireinise-  leased  on  jiayment 
oi' a  s)iecilied  sum.  that  when  sued  in 
ojectm(Mit  he  could  not  plcid  th.at  ihi- 
sum  had  lieen<'oiM!iensated  hy  dama,i:e> 
MiU'eied  hy  Iiim  throuLrli  the  interiu)i- 
ti.m  (>r  hi-  liusin<'s-. 

In  any  e;i-e  the  ilama.i-'es  which  a 
tenant  can  claim  lor  non  rullilnu'iit  ola 
condition  el  the  lease  must    be  the  im- 


roMi'o.siTioN  ]:;•_> 

mediate  an<l  ilirect  conse(|iieiice  of 
siicii  inexecution,  ami  will  not  inchnle 
indiiect  los>e>,  e.  jr.  dam;(,i.'es  alle;;etl  to 
have  heen  siiIK'KmI  owini;  tollio  lessees 
inuliility  to  I'lilfil  coiiti.acts.  or  ibr  wastt- 
of  \V(iod  |ii('|iare(l  for  his  husinos-. 
Ilcll  A-  ^'"/n7.  .M.  .Iuil,i.'ment  contirmin;:. 
1:1  .lannary.  l»i'i.  Sir  .\.  A.  l>oiioii.  ('.  .J., 
i;  oiisav,'ressipr.  ( 'ross,  llahv,  .1.1.  K'e]'. 
.M.  I,,  h'..  1 1.  <i.  }'..  Ml.  '.•  I.CL'.  News,  SC. 

Note.- were  placed  hy  the  hank  A]- 
|H-ilaut  in  tlx'  hank  h'ojHiuiJent  loi 
collection.  Suli-ei|iu'iil  ly.  and  liefore  the 
note.s  were  due.  the  hank  A]>|iellant 
sus)K"nded  piiyim'Ut.  'I'he  in-ohciii 
liaiik.  in  lii|Uidation.  liroiiL'ht  action  loi 
the  amoiiut  collected.  ;uid  Was  met  1,\ 
a  jilea  of  compensation  .setting;  up  the 
liahility  of  the  iiisohcut  for  a  note  held 
hy  the  h'opondeiil.  h'ext'rsiiii:  the 
.jud;.'meiit  of  liie  '  ourl  I'elow.  held  that 
money  collected  ai'ti'l'  the  insolvency 
could  not  he  ajiplied  to  the  lii|Uidatioii 
of  a  delit    hy    the  insolvent  ;   for   tlii> 

would  he  ;(    prelei'ellce.        It  WOUld  llUVe 

h(>en  olherwi-e  if  it  could  he  shown 
that  these  note>  had  hecii  jiivi'U  a- 
eoUateral  security  at  the  time  the 
del't  liy  the  Insolvoiit  to  the  JJesjion 
dent  was  cicated.  The  Kxchauijc  Itmil 
"/    Vailltilil  <!•    The    C((ll(l(li(lll     Ittllll,     el 

('ohiiiiarcc.  M.  .Iinliiineiit  revt-rsiuir.  27 
y\i>.\.  1^M>.  Sir  A.  A.  Dorion.  < '.  .1  . 
.Monk,  h'am^ay,  Cross.  J'ahy.  ,I,J. 

COMPOSITION.  /•.  .\Ti;i;Meii:Mi:Nr. 

The  endoi.-er  of  a  compo-ilion  nott- 
LMVeii  l.\  ;i  dehtor  to  his  creditor  in 
(■aiiyiiiL:  out  .i  settlement  i.ot  under 
the  lu-ol\eiit  Act)  for  lifty  cents  in  the 
ilollai'.  was  not  lialile  lor  the  amount  el 
such  mae.  wheie  it  appeared  that  tin- 
ilehtor.  lor  whom  he  endorsed  the  note 
as  surely  and  from  whom  he  had  takt-ii 
a  tiaii-ler  of  his  estate  as  I'ollateral 
.-icurity.  had  secretly  iziven  theplaintitt 
(the  cieilitor)  hi<  own  notes  lor  the 
htdaiice  ol  his  claim,  in  onler  to  olitain 
his  as-ent  to  the  comjiositifm.  and  the 
cri'ditor  had  already  rei'cived  lifty  cent- 
on  his  chiiiu-.  Arpin  \.  Poiiliit,  ,M . 
.Iud;.'ment  conlirininu'  1-1  'lune.  isT^ 
Sii'  A.  A.  Ooiiiin.  < '.  .!.,  .Monk.  I\am<av. 
Tessicr.  ("ros-.  .hi.  hep.  L'L' .).  ;;,;!.  I  \x'i. 
News  !>',»( I. 
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Till'  cmloi'scr  ol'  <(»iniif.sition  notes 
loi  an  iiisolvi-nt  reinuiiis  liiilil(!  tlidvon, 
thoinrli  til'- (lisi'liiii'.i.'e  of  till'  iiisolvont 
iiiav  Iiavf  hccn  uiinullfil  l)y  tlio  Coint, 
ami  tlirtiigli  the  insolvont  may  Iiiive 
^'ivcii  otlitT  notes  I'V  way  of  )iR'l'oronc-o 
M  ntluT  "icditors.  Mitrrhand  iVr  a/.  <f- 
H7/ /«■(>•.  M-  .luil.i-'iiHMit  roiiliniiinj.'  17 
Scjiti'inl'i'T,  I^'^il'.  l>ori(>n.  ('..I.,  Monk, 
llaiiisav,  Cross,  -M.  Hiuiisay.  .).,  (lis., 
!li(iu,i.'lit  tliat  tlio  (■onilition  of  the  cn- 
il.nsitioii  liy  the  nature  oi'  tlie  trans- 
miction  was  tlie  ilisrliariro  of  tlio  delitor, 
•  iiid  tliat  lailinu'.  l)y  th(>  act  of  tlie  fro- 
.liinr  ilio  smoly  was  disdiai'iroil.  Hep. 
:,  I.ci.'.  News  ;;i's. 

Tlic  ontlorsor  of  ooiiiiiosition  notes  is 
iKit  (li-oliar.i.'oil  fi'oni  lialiility  thereon 
'.V  tlio  more  fact  tiiat  tlio  coinpoinKi- 
iii:.' ciiMlitoi-  have  secretly  stii)Ulat<Ml 
wiili  the  ilelitor  that  ho  shall  pay  them 
III  ainitunt  in  excess  of  lheeoini>osition 

III'.  a>  the  condition  of  their  consent 
Ni  the  coni|iosition  :  an<l  esi)ecially 
ivhcii'  the  endorser,  as  the  considor- 
itiuii  of  his  endorseiiieiit.  obtained  a 
ti;iii-l'or  ol  the  insolvent's  entii'o  stock- 
,i;iade  .'ukI  assiMs,  which  he  still 
' .  I  liiH'd  wluMi  sued  on  the  eoiniiosition 
.iuic-.  liiit  the  endorser  is  entitled  to 
I  deduct  ion  oi'all  sums  that  tlu'  crodit- 

1  lias  roceive(l  in  ex(H'ss  ol'  the  eoni- 
liosition  notes.  Mar/in  A-  J'diiliii,  ^[. 
hidiiiuent  refonnin.ii  l!4  Nov..  IsSlt.  Sir 

\.  A.  I>iirioii.  < '.  .!..  ?il(iiik.  h'amsay. 
I  ro,«-.  i'.ahy.  ,1,1.  < 'ro>s.  ,1.,  dissentin.i:. 
I.'ani>ay.  .1..  did  not  concur  in  some  ol' 
•In-  ica-iius  liivoii  i'oi'  the  jiid:.'mont, 
'iiil  cnuniriod  in  the  Jiidu'uu'nt  hocause 
reiilin  wa-  in  a  poculiai'  position,  if  he 
.Mil'    disciiar.ui'il    he    would    I'O    really 

^.cpiuir  what  he  liad  irained  hy  tht^ 
naiisaction  and  he  (hschai'L'ed  from  his 
\n<  liahilitv.  l.'ep. 4  Ix'i:.  New<L'(l.  1  Dec. 
d'A.T".. 


Nolo  L:i\'en  in  exce--^  of  tin'  >cttle- 
.11. ii!  agreed  upon  with  the  other 
>  1.  ditm-^  of  an  insolvent  cannot  he 
jiiinorcd  on.  oven  if  it  apjn  s  they 
Were  L'iveii  to  a  consignor  as  the  ))rice 
itf  L'oo(N  in  the  IuukIs  of  the  insolvent 
:nr -ale,  HV'/.'e.v  <l'' iSVi/^jtcr,  M.  .ludi.'- 
)iieiit  conlirmin:.'.  I'l  March.  1  SSi'.  Monk. 
u';uu-:iv.  ( 'rox.  Jial'V,  .M. 


CONCESSION,  r.  KKriisrii.vTioN. 

CONGE  DEFAUT.  /•,  i-kocimuki:. 

CONQUETS.— This  term  difters  from 
tlio  term  (ifi/urt  in  this,  that  the  former 
is  the  !io<|uisition  of  two  or  more  poi- 
sons, the  latter  of  a  single  ))ers()n.  In 
their  lari.'oi'  signilication  tlioy  inelnde 
mov<'ahlos  as  well  as  immoveahle.s. 
J)'.\,i!Uosseau.  4  I'laiiloyer,  N.  Denisart, 
(".  Acquets,  ( 'on(juet.s.  in  the  (•(•i,.vxi\ 
artiolo  ( '.  <le  1'.,  "  ('on(|Uets"  was  held 
to  include  all  movables.  I'arlement  de 
Paris,  4  Mai'ch  li'i'.tT.  ."^of^  d'.\,i.'uessoati 
41  J'laidoyer.  Hut  in  ITd;  it'was  hold 
that  in  a  contract  of  niarria;L'<'  a  dona- 
tion of  "  contpiets  "  did  not  iiK'lude 
movables.  \.  Denisart.  /'.  ('on(|Uot.  In 
Ciiiinininaxfi',  cDiKjncf  i>  opposed  to 
pvaprc  :  but  jiriijive.  in  treatin}:  o\'  cfnn- 
iinnunift!  is  iUl  that  is  not  common. 
J'othier,  Com.  No.  1()."». 

CONSENT — C'onsent  in  its  most  tech- 
nical sense,  is  used  in  artich'  '.IS4  <".  C., 
to  express  one  of  the  '•  lour  ri^cpiisitos 
to  the  validity  of  a  conti'act.''  Then-  are 
certain  well  known  ilillicultiesas  to  the 
use  of  this  word,  which  had  troubled 
the  lo,saI  mind  botore  the  "gramm.ar  ot 
assent"  aw  the  li;.'ht.  The  phiaseolo;.'y 
of  the  <  ode  indicates  a  son-oof  obs- 
curity in  diH'laring  that  the  eonsfut  of 
parties  must  be  "loyally  -.'ivoii."  It  iloe- 
not  tend  to  clear  the  matter  up.  'fho 
fo».s"t'».v».v  of  two  minds  in  an  alistract 
jn'oposition  is  easily  understood.  It 
moans  that  the  iuin<ls  of  the  poisons 
who  consent  are  inaccordance.  (.'onsent 
in  a  contract  moans  nothin.ii  of  the 
kin<l.  It  is  used  lij.'uratively,  assuming 
the  consent  of  tin-  mind  of  a  party  to 
that  to  which  he  agrees.  The  <listinc- 
tion  must  bo  ob\  ions  even  to  those  who 
never  lead  "'rho  .Meri'hautof  Venice." 
A.  jiromises  to  pay  l\.  ii  hundred  ])er 
ci'iilinn  !i  year.  In  reality  he  is  bound 
by  his  agroenient.  not  by  his  consent. 
11.  only  assents  to  tiie  proposition  of  A. 
/'.  <'erliorari  (waived  l)y  con  sen..) 

CONSIDERATION.-  A  contra.t  must 
have  a  lawful  cause  or  consideration. 
',1^4  C.  <'.  r.  Contract. 

CONSOLIDATION  OF   SUITS.— i'.  \>- 

i'i;.\i . 
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CONTK^Il'T 


CONSPIRACY. 

N  \i.  Law. 


I".    J)AMAlii:.S CuiMi- 


CONTEMPT.— ('<iiitt'iiii>t  of  Coiiit,  a 
liniiKtli  of  tlie  law  to  wlii(Oi  thu  jiulioial 
iniml  is  (lisi)osoil  to   considor  tlicrt'   is 
no  lo^'ical  limit,  and  tliat  its  aiiiiiication 
is  inoicly  rcsti'aiiioil  by   tlu*  i'oiiscicncc 
of  tli('.)inlf,'(' or  of  tlio  tribunal.  I.iko  all 
iliscij)liiiai'y  |io\vei's  the  iiowortopimisli 
for  a  c'.onti'uiiit   is   discn'tioiiaiy,  and 
tlifrefoi't'  its  ajiiilication  is  to  some  ox- 
tent  arbitrary,  as  is   somotinios   seen. 
DistMvtion  is  not  lioAvovcr  a  term  with- 
out   sonic  nieasiu'C.    ])isci'<lio   ex/   ile- 
cenierc  per   leijivi     (pKul    Jtis/uiii,   .sif. 
Maxim  in  2iid  Inst.  Tlic  jictwcM'  to  pun- 
ish  si-ems   to   b(!   justly   fXcrciscMl    to 
c'liock  by  sunnnary  i>r(K'Pss  Avliat  wouM, 
if  toloratod,   provont   tho   administra- 
tion of  Justico.     Tho  most  evident  ox- 
.•tini)lo  is  a  disturbanoo  of   tlio  inoccod- 
ings  of  a  Court  ol'.lustici".     'i'hoso  cases 
aro  i)roviilod  for  by  articles  4,  ."),  (1,  7,  N 
and  '.t   < '.   C.  r.     Thoro   aro,  liouovor, 
otlier  cases  not  absolutely  disturbances, 
liut  mere  <lisolie(liou('e  of  tho   order  oi' 
aCoiut,  which  iiill  nitliin  I'each  of  jiun- 
isliment  as  lor  a  eontemiil.     Tho  wilful 
failure  to  comiily  with    the  order  of  a 
writ  of  llabi'iia  cor/nis,  is   a   eontonipt 
of  court,  by  Statu'e    lOl-W.  (,'.  1'.     'i'lie 
rule  of  I'raetise  ol   tho   .'^ujn'rior  Court, 
of  the    17     Deconilior,    Is.^tl,    declares 
'•Tliat  every  wilful   broach  of  an  order 
or  rule  of  jiractice  of  this  court    (for 
which  no  line  (tr  other  siiocilic  punish- 
ment is  provided  in  tho  body  of  such  rule 
or   order)    shall    bo  considered  a  t'on- 
teinpt  ol  court,  and    jiunishcd   accord- 
infjly."  Wothorspoon's   Mainial,  ]>.  '2'-'A. 
This  rule   ol'  piactir(>  can  only  bo   ac- 
cejited    in    a     very    icstricted   sense. 
Article  l'L'7'!  C.  < '.     And    so  a  contuma- 
cious disobodionco  to  any    one  of  cer- 
tain   orders    is   a   contempt    of  coin-t. 
Thus  it  is  -.1   contemjjt   to    fail  to   obey 
lawful  process  as   foi-   instance  a   ."^nb- 
piena  in  any  suit,   or   the    siuiunons  to 
act  as  a  juror.   It  is  not  a  contempt  of 
court  to  commit  a  crime,  although  it  is 
a  contempt  of  law    and  Justice:  nor  is 
it  a  contempt  not  to  satisfy  a  judgment, 
because  nemn   /rrccinc  ruijil   ail  aclinn. 
There  aro    however  e\(e]itions    to  the 
;.'enerality  ol'  this  rule,   and    in   many 
call's  a  pai'ty  is  constrained  by  corps  to 


r(»NTKMI'T 


l.'jti 


tho  satisfaction  of  judgments.  ThoM- 
cases  are  circumscribed  by  law,  and 
are  not  ;.'overned  by  tin?  discretion  ol 
the  Court  or.Iudi.'o  in  tho  more  exten 
sivo  sense.  The  I'rench  term  rtbiUinu 
(}  JHstife  juakin;^  a  distinction  between 
disturbin;.'  th<!  proceedings  of  a  court. 
amJ  rosistanci*  to  its  proiress,  jirovents 
misapprehension  as  to  the  real  opoiii- 
tion  of  tho  law.  To  coulomul,  under 
one  term  the  aiit  of  tIirowin;<  a  missile 
at  tht^  .iiidj.'e  in  coiut,  and  tlie  failure 
by  a  tutor  to  pay  over  a  vclitiiinl  di 
C('iiiji/r  to  his  minor  is  not  j.'onorali- 
zation  but  conliision.  IIowi>vor  the 
C.  C.  1.'L'7.'!,  has  allowed  the  confusion 
to  creep  into  its  I'rench  version,  b\ 
translating  the  Knglish  word  "  con 
tempt  "  by  ^')iidpri,i".  This  is  much  out 
of  jilacp,  in  a  work,  wliieh,  with  alnio-t 
aggressive  nationalism,  has  given  the 
l'"rench  vei'-ion  a  i-])ocies  of  pi'ecetlence 
o\er  tho  language  ot  tho  emiiiro.  The 
legislators  of  this  jirovince  i)articularly 
will  do  well  to  icad,  and  keep  in  mind, 
the  short  and  Judicious  (>riticism  by  i\ri'. 
I.oriain  in  the  rrefiice  tohis  (Vx/ede  Pro- 
ci'ihirc.  A  similar  criticism  of  the  JOn 
glish  version  would  not  bo  less  true. 
The  fact  is  |)ai'liamontai'y  law-making 
is  a  disastrous  failure.  Tlio  idea  of  the 
law  is  almo-t  always  a  '•  notion",  i'aiel>' 
a  principle,  and  its  execution  is  bad  in 
Kiiglan<l,  worse  at  Ottawa  and  detest- 
aiile  at  (Quebec,  r.  Contrainto  par 
corps. 

A  witness  living  in  Montreal  who  has 
been  summoned  on  Saturday  night  to 
app(>ar  in  ,'^orol  on  JFonday,  will  not  be 
hold  to  bo  in  contempt  of  Court.  Jiartlm 
c6  Lajoie.  }>\.  .ludgmont  contirming,  L'l 
Sejitomlior,  |S7S.  Dorion,  (.'..I.,  Monk, 
Hamsaj',  Tossier,  ( 'loss,  .I.T- 

A  pcison  accidentally  in  a  jilaco  other 
than  his  domicile,  summoned  to  appear 
in  a  suit  going  on  there  innlantcr,  will 
not  be  held  to  be  in  contemiit  of  the 
<  'ourt  if  ho  declines  toai)pear.  liar  the 
A-  TliihauiJeaii.  M.  .Tudgmont  contirm- 
ing, IM  Soptembei',  jSTs.  Sir  A.  A.  Do- 
rion, ( '. 
Tes-^ier,  .1 


3Ionk,   Kamsay,   Sanliorn. 


AVhile   refusing  obedience  to  an  in- 
junction  and   even   u^ini;   violence   to 
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n  sist  it,  II  pai'ty  will  lie  Iioai'd  on  an 
!ili|ilii'iiti<)ii  to  siisjitMul  tJKt  iiijmuitioii. 
.M<tc<l"iitit(l  .(•  J"/;/,  ct  ul.  M.  .liiil;,'iin!Mt, 
li!  Scji..  IsTS.  Sir  A  A.  Dorion,  ('.  J., 
^fonU.  l.'iimsay/rossicr,  (.'ross,  .1.1.  >ronk, 
llaiii-iiiv.  .1.1.,  <lis.  on  tlio  firoimd  tliut 
till'  |mrty  cmild  not  lit*  hoard  on  tlio 
|ii  inci'i.il  <l('inanil  wliilo  in  conttMniit  of 
ill.,  nnli'i'.     Ivop.   I  1-0.!.'.  News  4(') I. 

A  iniity  lilinj:  an  o|)|iosition  d  Jin 
il'iuiiiiili'r  cnnunt  Im-  imprisonod  us  lor 
:i  i'()iitoini)t  oi' < 'ourt  imtii  tiio  oppOHi- 
lion  |iii<  I'l'tMi  ad.jiulicatod  upon.  J>uw- 
.-'■II  .!■  (h/ili'ii,  i}.  .hidirniont  n-vcM'sin;;,  s 
M;ir(  li,  isTT.  |)orii>n,  <'.  .F.,  Monk,  Ifani 
>iiv.  ."^.inliiirn,  'i'esHicr,  .1.1. 

A  piTsmi  cntitltvl  to  cut  tinil>or  on  a 
lot  oi"  land  sulisoqMontly  taken  in  o.vu- 
ciitinn.  and  who  has  no  notice!  of  the 
s.'i/nri'  and  does  not  know  of  it,  cannot 
Ipc  imprisoned  under  art.  ti-ld  ('.('.  I'. 
f(ir  cuttiuix  wood  oil  the  hand  .seized. 
Cniilii'r  if-  CiiKi-Mars  ct  al.  <i>.  .Fud<i- 
iin'nt  cnntirinin;;,  .'i  .liino.  Is77.  ."^irA. 
A.  l>iirion.  ('.  . I.,  Monk,  h'aiiisay,  ."^an- 
1.1)111.  Ti'ssicr,  .hi. 

The  ropondi'iit  snM  luaeliinery  to 
lo-eph  Kieller.  This  iiiachiueiy  was 
in  the  hand-  of  a  liriu  styh'd  Kiotler 
lliothi'is.  lioth  (if  the  pai'tiivs  lieinj: 
limtliris  of  .Joseph  Kietfer.  t  »ne  White 
)i:iivlia>fil  the  luaeliinery  from  .loseph 
Kii'lfei.  and  Whitehead  soudit  to 
M'coviM'  the  machinery  allei.'inji  that 
lii-  <ale  to  Iviellcr  wiis  a  simulated  sale. 
W'liilc  this  liti.Lration  \vas  ^oin;;  on 
Wliitehead  ohtained  an  order  oi'a  jiidiie 
Livim;  him  provisional  poss(>ssion  of 
ill''  iiiaeliiiitM'y.  l)isre,i:ar(lin,i;  this  order 
tile  Kietlersand  White  had  the  iirojierty 
ti.uisferred  to  the  possession  of  White. 
W'liitelicad  thc'U  took  a  rule  for 
<''intciiipt  au'aiust  them,  on  which  tlwy 
wi'ie  condemned  to  restore  the  goods 
i.i  three  days.  This  order  they  aiiain 
di-oheyed.  The  majority  of  the  Court 
-leciilod  that  White  should  be  tintnl 
>^hin  for  liis  contempt,  but  that  be 
-liould  not  b(^  coiuiielled  to  <leliver  up 
the  iiiiichinery,  iiecause  in  another 
action,  in  which  judgment  was  rendered 
oil  the  .same  day  as  the  judgment  on 
til'-  rule,  the  machinery  was  (h>clared 
M  he  the  projierty  of  White,  .ludginent 


•'ondemning  White  in  a  lino  of  $2(M). 
.*^ir  A.  A.  I>orion,  ('.  .1.,  Monk,  Kiiin.sas, 
Cross,  Baby,  .1.1.  Ramsay,  .F.,  dissenting 
thought  tlie  jiidgiiKMit  should  he  con 
lirmed.  Tlie  machinery  \Tas  Wliite's 
so  fur  as  an  appealalijo. judgment  could 
mako  it  so,  lait  lie  had  po.ssessod  liim 
self  of  it  il'ogally  and  he  should  not  hi>. 
allowed  to  profit  by  his  wrongful  act. 
It  was  an  occasion  to  apply  the  rule, 
applicable  in  all  possessory  proceeil- 
ing>  :  "  Spo/id/iis  iinte  oiiiiiiit  rcsfilueii- 
tins.''  .Fudgment  .iO.Fune,  ISSti.  ."^ir  A. 
\.  Dorion,  C.  .F.,  Monk,  Ifainsay,  Cros.s, 
Maby,  ,hF.   llamsay,  .F.,  dis. 

.\  commitment  for  (jonteinpt  < luring 
the  pleasure  of  the  com  t  is  illegal  on 
its  face  and  will  be  set  asides  on  appeal. 
I'inchrri/  if-  Ji'anniDii  .I-  a/,  M.  .Fudgment 
revt'rsing  .ID.Iuue,  bssti,  Alonk.  Ham- 
say,  Tessii'i',  ( 'loss,  Baljy,  .F.F, 

CONTRACT ( 'oiitract  is  declared  liy 

the  Code  to  be  one  of  the  causes  of 
obligations.  '•  Obligations  arise  from 
contracts,  (juasi-contracts,  olt'eneos  and 
(|uasi-otreiices,  onil  f'rinn  l/ir  o/icyatii'ii 
of  tlir  lair  siililji."  '.ts;;  d'.  The  wor<ls 
in  italics  are  bori'owi'd,  not  te.\tually 
from  I'othier.  T'hey  do  not  ajipear  in 
the  .Itistinian  compilations.  There  is 
but  one  te\t  of  ante-.l ustiniaii  law,  ol 
uii(|Ue>tioiialih'  authority  which  deals 
with  the  <livisiou  of  obligations.  It  is 
to  be  found  in  the  Institutes  of  (uiiiis 
II  I,  .^''^  :  "  QiKifutn  iol)/ii/(i/i(incsi  snmiiin 
ilirisid  in  iliiiifi  N/H'i'iis  ihdiicitur  ; 
(ininia  enini  iibHijtilio  n-l  ex  cuntroclti 
nasfl/iir  re/  ca  dilictn."  The  foiiu  of 
the  sentence  indicates  that  the  .Itisti- 
nian art  i-ans  were  using  the  materials 
of  ( iiiius  to  say  something  very  different 
from  what  he  had  said.  Tlii\v  n»ake  a 
"  siniiiiin  ilirisiii  "  but  it  is  to  ^ay  that 
oliligations  art!  Civil  or  I'retoriaii,  s~  1. 
Then  follows  i^  2  :  "  Si-ffncns  (lioi.fin  in 
qnu/nor  specie.^  dcilnri/nr,  (tnl  enini  ex 
conlraclii  snnf,  ant  qnusi  ex  coiifractn, 
aiif  ex  mnle/icio,  ant  i/iinsi  ex  viale- 
Jicid.'-  The  Digest  treats  the  mattir 
ditl'erently.  ••  (HiH<jaH<inc  ant  rx  ron- 
trucln  iiascnntnr,  ant  ex  malejicio,  ant 
jiro/trin  qno  earn  jure  ex  variis  causa- 
rnnifii/nris.''  D.  44,  s.  7,  2,  1,5  1.  TTiis 
text  is  also  attriliiited  to  fJauis,  lil>.  -, 
Aureorum.  It  is  dilHcult  to  believe  that 
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<iaiiis    «i;ii.(l    lu.i    iliiiiv'-    >•>    totally        'li    W*- iii:iy  liiitln'r  (listiiij:iiUli  niiili- 


<lill 


•  •ifiii 


II    it    I 


ins    Im'cII    sll;.';»('sti'i|     iioil-  ilclli'l -.  illlil  lilt' li'-siT  W  lOllj.' >l(llliL' 


tliiit  till'   ulili'MtioiH   iiii-ii|i'   (J-   roriit    iittiilnilaMn  to  ii.'''liL'i'iu't!  or  iiiinlvi'i 


riiihiinnii    fii/iiri 


,v  were    tlinsc    clussiticil     tillli'i>. 


Ill  till- liistitiitcs  i>l  .liistiiiiiin   as  quiisi 

f.v  foutnir/ii  and  i/inisi  ,.>■  iteficfti.   This        'i-iij^  .iMs^iiii-ation  is  coiiiplct.',  as  will 

il 
roiisciit  ht'iiii-' a  iit'ci'ssarv  iii;:r(><lu'iit  ot 
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y  Im«  a  ;:oo.|  iva-on  tor  cliiiiiv'in^'  tin'    i.(.j„|ilv  1...  sf.-ii  if  wo  ivj.ct   tlic  iijca  > 


tt'.Xt   Ol  <  Jilills   to  I 
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•I'll  ill   till."  I>i''i'st, 


It  (loi's  nut  -li.nv  that  tlii-si'   last    words  tin;  ohli^'atioii  r.i;  cnntnichi.     'I'll.'  oldt'l 

Wfio  not  an  inti'iiM.jJation  of  the  ti'Xt.  i,|,.(,  \v.,s  this,  porsons  aiv  contiartiiailv 

It    has    l.r.n    liinh.T    ivniarki'd    (hat  i,l,|i;-i.,l    l.y    thi-ir    d.-t'd.    joimallv    hv 

Ciijas  had  iml  i|iii'sti(iiu'd  tho    lour  fold 

division  ol' the   Institiiti's  Ol'    tho    loose 

flasMliiatioii  oltlii'  l'i..'1'st,  'I'his  I'l'iiiaik  tVa.'t  hoi-ann'  liiniti'd  'to  a  rryulai'  hai 


words  or  by   writing's,  and  I'vcn  hy  a< 
i|nicst'fin'c'  <i'iiiisnisiisj.  When  tho  con 
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should  not    tail    to  notice,    that    ('iija<4 

deals    distiiutly   with     the  ol.li;;atitnis    the  Act,  dint 

aiisiti;;  rj:  C'liilrnr/ii  and   those   arisin 


;:am,  Cdiisciisii.i  was  easily  ^ioiierali/.ed  to 
cover  every  expression  ol'  assent.     I'lit 


ili/iriii,  hilt  he  is  silent  as    to  th 


a  consent  express  or  un- 
l)lied',  to  which  the  law  attaches  an 
ol)li;.'ation,  was  not  provided  lor.  I  Ten 


others.     A •:ain  he  «a,\.s  :■•.!<'//-,  (/»/ ,..r    „.,.    |,(,y,,    the   ohli.L'ation,    which    l.iiid> 

exactly  as  a  contract  liinds  to  coniplitt 
*'"'"     this  part  ol' the  system.  The  other  jiait 


ililir/o  mixri/iir,  diif  r.r  fiui/rachi 
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dealint;  with  tho  .liistiniaii    law   as   I 


iiiiid  it,  and  that  In 


'e     is  the  olilii.'atioii  arisiii;:  Irom  misdeeil-. 


in  pointiiii:  out  alistiact  propositions  at 


iw   no  nece--.ity     In    these    no  reciprocity  of  seiitiineiii 


variance 


ith     the    autlioritati\i 
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111  he  presumed.   A  L'ond 


piossioii    of    the    hiu.     It    is   also   not 


'>:•    of  ohlii'ations  would   l> 
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11(1111    iri 
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sinmiKi  (linsi 

(a)  tl 


lose  nri- 


X press    or    ini) 


ilied. 


alto;iother    unworthy     of    notice    that    an«l  those  ariMiii;  a-'ainst  tlio  (r/// of  tl 


<  ujas,  perfccti 


V  Coliscloll^lV,  Useil  o 


hli^'- 


alion  as  practically  ei|Uivalent  to  con- 
tract. \Vlien  I'olhier  caiiu'  to  deal 
with  ol)li;:ation-.  he  at  once  made  it 
deal"  that  tihlii/itlinii  and  run Irurt  wore 
lit  he  was  dissati-- 
Id  ilivision   and  h 
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irtles  olillL'cd 


iliL'ations    aiisiui:    from   tl 


not  coextensive, 
lied  with  the  four  fo 
added  a  tilth,  whieh   has  I, 
hv  the  <  'ode. 


As    to   ol 

operation  of  the  law  solely.  I  confess  to 
lieiiiLT  Hualile  to  place   this   category 
any  .sinimut  < 


III 


•en  aooj 
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licis'tii.  It  is  alsoaii  iiniiiean- 
.Ml  ohliirations  arise  Irom 


the  operation  of  the  law  solely.  ••  /'imiln- 


till  iilillll  iihlii/illi'ill  is  rs/  le.i 


II. 


lii'riliilidiiis. 


|)(Vh\L\.    Ill 


It    ii'inns    to  nil'   that    '  iaiiis    in 


institutes    laid    down    the    trui 
tication    as   far  as    leL'ards   th 
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e  sum  III  II 


it     i- 


inteiidt'd   to  clas 


OtV     till 


meciu- 
lowever. 
kinds 


and  that  he  went    no    fiirtlie; 


of  law  which  create  olili^'ations  hy  yi\'- 
in.ii  constructive  force  to  lu'ts,  then  it  is 
evideiitiv  a  sccoiidarv  division  of   the 


therefore  the  text  att-ilaited  to  him  in    ohliirations  t:r  iiiiu 


the  |)ii.'est  was  altered    to  sunport    the    stance 
four  fold  division.     The   ante-lustinian    riirhts. 


ilidrlii,  lor   in- 


ar 


hitrary    laws   declaratory    of 
'.lit   this    is   not   I'xaclh'  what 


doctrine  appears  to  have  had   in    view     I'othier  means.  ( il 
the  followiiii:  classilication : 


( •hlijiatioiis  ;irise 


('I , 
I.  7.' 
•J.    I 


full  /riir/ii 


miis. 


Lilti 


4.   <■ 


iisensiis. 

r  ill  I ii'ln, 


The  report  of  the  coditieaiion  com- 
niissioiii'i's  on  the  title  of  ohli,:.'ation- 
has  piirjiosely  avoided  any  discussion  of 
these  elassitications. 

Evidence  of  the  rates  ol  value  for  cer- 
tain supplies  to  he  furnished,  will  not 
he  sutlicieiit  to  est.'ihlisli  a  oonti'at't  he- 
tween  riaintitraiid  Defendant;  thondi 
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,1  iiiiiv  |ir)s.iMy  iM'^nMlciriit  ;i< a  «■"//'//('  /(• 

,  •  nil  1(1  ill    I'l'l  Hi''  •   ( I ) 

M.l.iHitiil.  .!•  l-'iis/rr.  M.  .Iu'l;j:mfiit 
,  uillniiiiiv'.  --  D'M'finl'i'i'.  I>7t>.  Sir  A. 
\.  |)niioii,  < '.  .1..  MoiiU,  Ii'iiliisMV,  Siiii- 
:   iiii,  'I'l'"-!''!",  •!•'. 

.\,iii:._l>iiii(iii  < '.  .1.,  was  ali-'i'iit  .il 
M.'livi'i'v  1)1  •linli.'ini'nt,  ami  lnnk  no  piiii 
.  1  ,1,'lilii'ii',  \>v\\v;l  llii'U  ailiniiii>tialoi'  ol 
!  ill'  (idvi'i'iiiiii'iit  fit'<i'in'hci'. 

I'l'iN  ity  <ir  iniitiail  is  not  a  li'ciniica- 

,  (V  1(1' oiii' law.     A   cTi'ilitor,  to   savc'  a 

.  :iviiit  ol  ai'tiiiiis,   iiiay   iiiiilcr   our  law. 

-lie  the  (l(>l»ti)i'  dl'  lii^  i|ol)ior. 

Till'   -ale   III    c'ltaiii    tliiiiu's,  aii'l  tln' 

i'liuMtinii  III  pay  ri'itaiii  ili'lits.  tnili'tln'i' 

\  !lli  till' i.'i>'i'l  will  III   till'  liii>iiu'ss  will 

>>('   int<'i'|>ri'ti'il  as  an    .iiKli'i'takiiii:   tn 

lav  M  ilralt    .iiivcii   lr  a  liaiik    ami  imt 

•ri's-aiiiy  iii('iitii)i'<>il  ill  a  >rli''iliili'  as 

;  lit  iif  till-  tiaii-ai'tiiiii*.  iir  liy  tln^   I'l' 

li'laiil  IsiiO'Mi  Id  111'  pait  nl    tin'   trans- 

iilioii>  ill  i|ii<'-tiiiii.     Iliiiiil  tV  T/ic  liitiik 

i' T'lmnl'i,  M.  .Iiiiliriiu'iit  ii'vrrsiiiL',  1".' 

Iiim-  iN^ii,     iJoriiiii.  ( ',  .1,,  .MmiU,  Kaiii- 

■  v,  Tis<ii'i-.  (  riis<,  ,1.1.  Miiiik  A.  Ti'-^'iiT, 

1..  iji-.   iJeJi.  .;    I.I';.'.  Ni'U     'J.'.  I. 

i'lii'  jiailii's  ami  Olio   An,i.'iis    >rarnn 
(111  ti'inli'ii'il  lor  tlit>  iMiiistfiiftioii    nl 

'ill' i-'iaviiii.'  iliii'k  at  <im'l)(H!,  wliii'li  in- 
I'hIimI  ihi-  ilii'iliiiii^',  masonry  ami 
ilii'iuorks.  I  III  il  siM'oml  ti'inlri' llio 
,.iil\s  wi'i'c  awai'ilcil  to  I'oti'i's.  ami  the 
N-|iiiiii|i'iits  olitaiiioil   !i   contract    lor 

•111'  ilri'il;.'iii,!.'  tliroii;:;li  LVtors,  luil  ili- 
•  illy  IVoin  tlio  (loveinmciit. 

II, hi: — li'i'vorsinj;  tlio  juilL'inriit   oj' 

hi'    Sii|ptM'ioi'   ('i)iii't  :     Tliat    altlioii^li 

'  mil' wi'i't'  no   articles   of  paitni'i'slii]) 

•  iriiril  lii'twcen  tin;  partii's,  IVoin  tlicir 

>rii'-|ii)iiil(.>n('o   it    aiijieai'i'd    that   all 

•  II'  to  have  a  sliai'o  in  any   contract 

:!iiv  iiiii;lit  ohtaiii,  cithci-  i'oi-  the  whole 

■.nil<.  or  lor  any  iiortion  of  it,  ami  more 

-pi'iialiy    lor  the   drei luring,     whether 

-Mill    contract    was   ohtained   directly 

•mill  the  (lovernment  or  as   a  siilicon- 

iiact  ;  aiul  that  Ajijiellant  was  entitled 

!o  claim  damages  from  the  Hespondents 


>    V"'  '.'/• — I'  a  coiitiaot  to  coiistnn;t  \}Mt 
■  laihvny,  a  coiiimt'rt'ial  mutter  .' 


lor  their  nfn^al  to  acknowlcdjji'  him 
a- a  parliii'i'  in  the  contrael  lor  thn 
ilrei|;.'inL'.  Kmii  .!•  Wrlijlif  il  til.  H, 
•  liid;^!!'!^  delivered  in  M.  "M  Dee. 
I^Mt,  revcrsiiiir.  Sir  A.  A.  Horioii,  ('.  .1., 
.Monk.  Ilainsiv.  < 'I'o--,  italiv,  .1.1.  Ifep. 
I  I d'A.  •J'tT.  I  I,,.-.  .N,.\vs    l.'i. 

W'lnii'  a  iiiiitractor  niiile,  tonU  to  |iiit 
ill  pipi'-^  and  a  heating  a|i|iai'atnH,  and 
liv  li'ili'i' a-^iiii'd  the  jiarty  I'or  whom 
the  work  wa>  to  In-  dmie  that  it  will 
not  I'xceed  that  amniiiit  (:<■-'•_'■"»).  hiit 
may  fall  eoii^ideraliiy  In-low  that  ligiiro 
without  icL'iHter*.  Till'  re^'isters  will 
aiiioiint  to  iiliiiiit  ^''T.'i  I'.stra  and  added 
"1  ai:aiii  iiii'iitiiHi  that  we  think  tht^ 
ligni'cs  L'iveii  will  i-\ri'i'd  the  illtiiiiato 
IO-.I,'"  tlic  .'liar:.'!'  of  tin-  loiitrai'tor  will 
)>•■  liiiiiti'd  M  ilii'  aiiiMiiiit  nii'iitioned. 
(i  iiiini/  !■/  Ill,    ,1'    Sni'iliiliiir.    .M.    .Iiidg- 

nii'iii  iiiiiliiining.  IT  l>i'c.  I>"<.;.  Sir  A. 
A.  I'orimi.f'  .1..  Monk.  U'am^aN',  Baby 
.1.1.,  Miink,  .1.,  di-. 

Whi'i'i'  a  party  has  it'ceived  goods  liy 
tran>rii'  in  the  hooks  of  the  < 'iistom 
lli)ii>i'and  diu's  not  rdii^e  to  take  them 
over  till  long  alter,  and  till  the  price 
has  lalli'ii  In-  cannot  lepmliato  his  eon- 
tract.  Ihif'resiir  I'l  III.  ,\-  1,'iiss  I'l  III.  M. 
.Iiidgmi'iit  ciinrn'iiiing.  hi  March  IS77. 
^^|>llk.  1,'aiii-av.  Ti'-^^ii'i'.  Sii.'otti-.  liclan- 
ger,  .1.1. 

Wln'i'i'  iiiidi'i'  a  contract.  Dcremlant 
ri'ceivi'il  twelve  liomis  IVom  I'laiiitilt  as 
security  tor  tic  |ierriii'maiice  oi'  an 
ohligatioii  to  pay  lielemlaiit  ten  tlioii- 
siind  dollars,  it  heiiig  •stipulated  that 
on  receipt  of  tin;  said  amount  thu 
twelve  liomls  should  lie  returned  to 
I'laintilV.  the  ten  thous.ind  dollars 
heiiig  paid  to  l>ot'i'mlant,  he  cannot 
(jiiestion  I'laintitrs  title  to  the  honds. 
liaiiHa  i{-  Dnimiiinnil.  yi.  .Indgment  I'e- 
versing.  iM  Di'cemlier  1^7(1,  I)orion,  ('. 
.1.,  Monk,  h'aiiisay.  Sanhorn, 'ressitir  .M. 
Dorion,  (.'.  .1.  ahseiit  at  judgment,  (,'on- 
tiimed  in  Supreme  <'oiii't.  h'ep.  2  Siiji, 
Court  li.  (il. 

.\  Steamship  carrying  passengers  and 
a  valualile  cargo,  iroin  Liverjiool  to 
Montreal,  having  lost  her  screw,  and 
having  heen  six  days  under  sail,  was  in 
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tlio  Giillol  StLawieiico  near  a  danjzcM- 
oils  coast,  ami  cxiioscil  to  jummI. 

lldif  : — 'I'liat  an  aL'ioouieiit  luade  liy 
tli«  caiiti.iii  to  j.ay  t'>ii>(»  .stciliiijj;  lor 
towaj-'o  into  (iasi>t'*  llarlior  (adistunco 
ol'ahoiit  T)!)  miloi  slioiikl  Ix-  cnlorcod. 
seeiiiii  tliat  tin-  sr-i'vicc  lui^ht  proporly 
1)(>  trt'atfil  as  salva.L'c,  ami  as  siicli  was 
wortli  at  least  tlir  sum  li\(><l  liy  tlio 
ajTrc'i'inciit.  Shiiirl  <l-  Jlrocis.  31.  .IikIj;- 
luont  i-oiiliiiiiiiiL'.  I'll  .Inuf  ls,S|.  Sir  A. 
A.  I)orioii,  < '. .).,  Monk,  I\anisav.  I'ossier, 
I'.al.v  .f.l.  I.'aiiisiv.  .].  <luh.  \W\>.  lid  .1. 
II.  4  !.<•-.  Ncws'jO.;.  Doc.  (I'Ap.  ;il'.l. 

Tlic  K<'s)ii)n(l('nts  soM  to  tin'  ApiM'l- 
lant  iVoin  .iOU  to  .'J.'iO  tons  ol'  coal  sul)- 
joct  to  tlii>  condition  tliat  '•  il'at  any 
time  tin- ojici'uli<in<  oi'  Ipiisinc.-s  ol' the 
r'oni|>any  at  the  mines  or  on  its  h'ail- 
vay-  or  f'anals  wire  interiii|.ted  l>y 
iloods.  etc. — or  hy    strikes    anioii.^    tlie 

miner-,   «-tc the    ohliu'ations    of    tho 

('om|iany  to  deliver  co.il  under  its  con- 
tract or  aiiieiiiieiit  may    he  cancelled, 
at  the  o|)tiiiu  1)1  the  ( 'omi'any,  and  the 
Coni)>ai!y  ■>liall  nut   lie   liahh'   lor  dam 
UL'cs  l,y    re;c-()n    (i|    such    IH'II    delivery." 

Jlilil  : — je  lii.it  an  inlerruiilinn  in 
tiic  o])ciat inn-  111  the  ( 'nui|iauy,  causcil 
hy  a  -trike  amouv'  the  muicis,  which 
lasted  Iroiu  the  I'.'ilh  iiLluly  to  the  l.'ith 
ol'  ( )c toiler.  ;ill  hiiML'h  lie_,iu  at  I  he  dale 
of  the  ciiulr.Ht.  \v,i-  -mh  an  mle!ru|i- 
lion  a>  jii-tilied  ihe  <iimiiany  iii  »'aii- 
ccllin;.:  the  lonii  act. 

lio     'I'liat     ahhotiL'li      tin-      < '(.nijiaiiy 

miL'ht    h:i\e   |iriicured  cnal    eisewhi-le  tO 

rullil  it-  cnulract-.  it  was  not  oMiu'i'd  to 
do  -11. 

.'Jo  That  no  deuiaiid  or  jud.i:ment  was 
reiliiired  III  cancel  the  contract,  which 
was  cancelled  hy  a  mere  notice  iriveii  hy 
the  ('nui|iaiiy.  Miixmi  J-  Ih  In inivr, 
Jjucl>aiiiiiiiiii  il  il'islnii  li'ii'il ii-iiif  Cii. 
M.  .hid.irmciit  coiiliniiiiiL'.  J  I'cli.  IsM. 
.""^ir  .\.  A.  I'mion.  < '.  ,1.  .Monk,  h'aiir-^av, 
Cross.  I'.aliy  .1.1.  l.'.'li.  I   I'l  c.  d'A.  I'll}.' 

.\  iiro|ieity  \\a->  >old  ••  lice  and  clear 
ol  .ill  incimihijiiK'cs  whatsoever,  save 
and  ex('e|it  ;i  \  endof's  |iri\ilei.'e  lor 
3>;'»,-'"tl )  i  n  1  h  1  •    heir>.   Mi  Kiu/ie '"   which 


the  vondoi's  liy  the  deed  of  sale  under 
took  to  pay,  and  have  a  discliuri.'e 
thereof  duly  rcfristefed. 

The  ahove  claiKse  beiufjeiniivalent  to 
a  stijiiilation  o['/'ranc  et  (fiiHte,  sati.slac 
tion  thereof  was  a  eondition  i^recetlent 
to  the  institution  of  an  action  for  tin- 
liuichase  mon»'y  or  any  |ioi'tion  theio 
III',  or  for  arrcais  of  interest. 

The  purchaser,  sued  for  an  instal 
ment  of  the  jmrehase  money,  properly 
pleaded  the  vendor's  dt^fault  to  fiilf'i 
the  ciindition,  hy  an   (.rccpliun    timju- 

1(1  iff. 

The  purchaser,  in  orch'r  to  he  in  a 
jiosition  to  claim  dama^'cs  for  nonsati- 
taction  of  the  cause  n[  Jraiic  ct  <ivitti, 
should  put  the  vcndoi'  fu  (leintiirc  to 
icmoNfthe  inciimhrancc,  and  allow  a 
reasonahle  dela\  lor  doinir  so.  Law  i\ 
Frii//iitii//i((iii.  -M.  .luditmeiit  revefsiiiL', 
'.'  f'elini.'iiA,  ls^l,Sir  .\.  .\.  Iiorion,  <;. 
•  I.,  Mmik,  Ix.imsay,  I'ahy.  < 'aroii,  .1.  di>- 
si'iitin,'/.    Kcporied    L'.'»   .1.    ITl'.   4    Lcir. 

.New-,  I'lT. 

Win  i(^  on  a  cdiuraci  fur  railwas 
work  the  prici-  ol  which  il  is  stipulate  i 
shall  hr  paid  on  pmiri'fss  estimates  and 
acciiidiii'.'  Ill, I  -pci  ilied  scale  ol'price-, 
and  where  the  conlractois  Iiavo  not 
linished  I  heircoiiuaci  within  the  period 
lixt'd,  iieiiiL'  delayed  Mill  stopped  iiy 
the  other  cdiiiractinu  ]iarl\.  the  con- 
tractnrs  nia\  -ue  mi  the  conti'.aot  foi 
the  excess  iif  t  iii.  work  dune  hy  them 
liver  .ind  aiinvi-  what  h.is  ln'cn  paid  on 
the  proL'ress  estimate-.  Mcdncvii  •! 
lift  iiii-r  if  II/.  *.}.  .Iiidinneiit  revi-rsiin: 
a- til  amount,  7  .liuic,  IsT'.i.  Sii  A.  A. 
I'liiiiin.  < '.  .1..  Miiiik.  h'amsax,  Tcssier, 
('ill--,  .1.1.  h'ep.  :i  h'ev.  Lej:.  "iS,". 

Where  a  Imtcliei  contracted  to 
^lipplv  nie.il  to  an  hot  -1.  sllliiect  tn  tin- 
•approval  nl  tin- steward  of  the  hotel,  'I', 
the  stew.ard  is  dissatislied  with  the 
meat  he  can  terminate  the  contiwt, 
iieiiiL'  siile  jiid^re  III'  the  (jiiality  of  the 
meal,  and  the  lnitcher  will  lose  lii- 
depo-il.  flriiirii  A-  Al/ini  i'l  al.  .M..lud.i: 
ment  conliiiiiin^,  l!l  l'»'hriiary,  IS>4. 
Sir  A.  .\.  I'orinn,  < '.  ,!.,  Monk.  I\am.><ay, 
r.ahy,  .hi.,  h'amsay,  .1.  diss(>iitiiii;  vvasof 
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>l,ini'>ii  tliat  ilio  Hotel  Coiniiany  could 
not  lir.ak  the  lOiitract  without  putting 
tlK' liiitchiM' in  <l<'laiilt  to  give  hetter 
jiii'iit.  and  without  evidence  to  show 
tliat  the  meat  was  liad.  Tlie  evidence 
-howcd  that  the  meat  was  generally 
iMod  and  there  was  no  sjiecial  evidence 
t.)  siiDW  that  the  meat  was  ever  delect- 
ive. 

I  li,-  i|ue>tion  WIS  whether  the  niea- 
-in-enient  of  stone  should  he  liefbre  or 
liter  ii  was  l)roken.  Held,  that  although 
ilieg(Mieral  practiee  was  to  measure  it 
litter  it  was  Ijroken,  yet  I  hi'  circuni- 
~iaiiee<  might  lead  to  a  dillerent  infer- 
,  nee.  and  as  the  only  trust  \  orthy 
measurement  in  this  case  was  made 
1.  rui'i'  the  stone  was  liioken,  and  the 
luattei-  was  <letermined  in  hivor  of  that 
!iiea-iurement  l)y  the  inspector  named 
iiii<ler  tlie  terms oi'the contract  tosettle 
'ill'  value  of  the  work,  tiie  contractor 
i'.a~  liomnl  h\'  that  measurement.  I'ne 
A  l.ii  ('iiiinxi'iiiic  (III  C/ifiiiiii  Macaila- 
„iix^ (Ir;  J.<t/)niiii('.  -M.  .ludgment  con- 
:  iMiiiiL'.  '2<  SepttMuhre  1>n4.  Sii-  A.  A. 
!' )ii.)n.  •".  .1..  Monk,  h'amsay,  < 'loss,  .1.1. 
ii 'porleil   7  Leg.   News  ^(tT. 

\ppeilaiil<  sought  to  eontraet  with  !i 
!  iii\va\  company  lor  .')n,(MM»  railway  ties. 
Respondent  was  also  desirous  of  supply- 

iig  the  railway  with  these  ties.  A|>pel- 
!.illf  tlieu  aiTeed  with    h'e-ipondeut  that 

t  he  >lioiiid  not  seek  to  get  the  con- 
iiact  the\  would  give  him  one  cent  a 
'■■  (.11  ihe  ,".11.(1(1(1  li,...     On  thi-^  Appell- 

lilts  L'oi  tile  eoiitrai'l  ,and  gave  to  Kes- 
ioiidcht  this  r(M'eipt  : 

Moiitieal.  7th  Noveiiil.er.  |S>|. 

i'lea^e  pay  .Michael  ht-onard  the  >um 
<>!  one  cent  per  tit;  on  the  titty  thousand 
'  oiitraeted  for  tiii-   day  inider  ami  siil.- 

(I  to  the  eond(ti  )n*  of  the  said  con- 
liiii't  hearing  date  and  exeeuted  l.efoi'c 

.  ■'•.  Iliditer,   Notary. 

'  '  the  <  'eiitral  N'ermoHt  ) 
h'aih'oad.  ) 

(ii;iii!(;i.:  St.  Ahmam.. 
!-.  .\.  noiu:i;(ii:. 

ill''   iian.fer  was   accepted    ixit   Ap- 
'  !l.iut«   lailed    to  deliver   more    tlian 


ll,(M)()  ties,  an<l  tlie  conjpany  were  not 
hound  to  pay  Leonard.  Hespondent 
then  took  otit  an  action  against  .\ppell- 
iuits,  who  pleaded  that  amongst  other 
things  tiiey  liad  agreed  with  the  rail- 
way company  to  discontinue  the  con- 
tract, the  company  heing  disatisfied 
with  the  ties.  Jle/d,  that  thi.s  was  not 
an  answer  to  the  h'cspondent's  action. 
St.  Armand  rl  (il.  d-  Leonard.  M.  .Judg- 
ment confirming,  '.>  I^ecemher,  IS.'s4. 
Monk.  Uamsay,  Ti'ssier.  <  'ross,  jiahy,  .l.i. 

Whf  re  a  contract  to  suj.ply  flour  was 
transferred  to  another  firm,  .and  thi'v 
agieed  to  carry  on  the  Ixisiness  on  con 
dition  of  cash  on  ilelivery  orseeinity  on 
draft  iit  ;i(»  days,  no  action  will  lie 
against  the  second  j.arty  foi'  insisting 
on  these  conditions  although  they  were 
not  shipped  hy  the  party  originallv  ap- 
jilied  to.  Tiiiin'i/iii/  <!•  ll'/iirlcr  el  al. 
(i».  .ludgment,  7  .May,  iSS4  Monk, 
h'aiiisay.  Te»ier,  Cross,  Bahy,  .i.l. 

'I'he  a].pellants  eoutraeti'd  to  supply 
an  engine  to  respondent's  yacht  for 
i^lIillMI.  Tlie  engine  was  not  according 
to  specilieation,  and  certain  important 
portions  valued  hy  experts  .it  '^'1'1'>, 
were  omitted,  'loasiiit  lor  the  ]>rice 
of  the  en;  le  the  re^i.oiident  plea<led 
such  omiss>ions  aiicl  >et  up  tjamage-. 
resulting  from  appellants  ch-lay  in 
completing  their  contract,  whieh  dam 
ages  wer(»  proveij  at  4>7'»lt.  Tending  the 
proceedings  the  yai'ht  was  seized  and 
sold  h,\  iespondent"s  crcilitors.  Helii, 
tliat  a>  >tich  sale  rendered  it  impossihle 
lor  appellaiUs  to  comph'ti-  their  con- 
tract, anil  ropondcnt  hail  prolit('d  to 
the  extent  of  the  extra  value  added  to 
his  yacht  l.y  their  woik.  they,  the  ap- 
l.ellanls,  nn(st  recover  for  the  value  of 
such  work,  less  the  omitted  portions 
"^'I'l'i  and  the  danniges  Mifl'eied  hy 
rcpondiut  ^7"><'.  ( arriir  if  lUiulcr,  (l. 
.Iiulgnieiit  reversing  ('.  fehruary.  I8M'. 
.•"^ir  A.  A.  Morion,  ('.. I.,  .Monk,  Kamsav, 
Tessier,  JJal.y,  .1.1.     h'ep.  Vl  (^  h.  \{.  !'.». 

I'-videiiee  as  to  a  contract  for  tiniher. 
Dt'xriisierK   <(•     The  Moiihral   k    Sorel 
/t'lii/irai/   ('I'tii/xnii/,    M.   .ludgment    re- 
forming !.'•_' March.   iNSil.    Monk,    h'aiii 
>ay,  'I'o.-ier,  ('ios>,  Kal»j',  .M. 
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Wlii'if  pait  nla  rnntiact  is  oxiM-iitod  ai>|H)rt«'r  roin  rai.'f  <'lit>z  I'api'fl.-mtf  on 
till-  contrai'tor  inay  claim  tor  wiiat  In'  si  rapiH'laiitf  <li'vait  allor  !••  clu'i-i-liir 
has  ih'iIoiiiumI  altliiMiL'ii  it  I"' sti)iiilati'(l  a  i'.''tali'iis-iM;uMt  >\f  i'intiine.  ra]>ii.-. 
tlial  jiayiiK'nt  was  only  <lin»  im  lii'-  laiite  otait  f<'Hiic.  <l"a)i'-is  Tiisa!."'  .litMn- 
excciitioii  of  tin'  wluilt!  cniUi'ai'i.  ralcuioiit  -uivi  dans  .1«'  -eiiiMiiliit's  i-on- 

trats  <ralltf  1<'  iIk-icIi.  r  cIk-/;  i'intiiiK'. 
Apiii'llaiit  sold  to  icspoiidciits  a  Pii  trmii-t  utile-,  et  (|ijt'.  t-niunu*  •'lie  lie 
<|Uantity  of  tra  to  anivi'.  riir  tea  s'.-i  |ia.«  coiit'oiiu.-e  a  cct  tisasre.  elli- 
arri\i'(i  luomptly  aii<i  \vas  iijacod  in  a  n'a  droit  i  ani'im^  •Ioiiiinai:«'s  do  \"m- 
'.vai'i'liousr  to  till'  order  uf  ii'>|ii)ii(|cnt>'.  tinu'. 
It  st'i'ins  tli<(  tea   wa-  all   in  tin'    waro- 

liOMsc  on  tin'  I4tli  hcIdImt.  ( »n  tin'  L'o  'I'lic  dan«  I'i'^imi'.' la  jiroiiV"' test^- 
at'tcinoon  ol  tin'  l"»tli,  I'V  a  li-ltn  jMonial*^  si'i'ait  illi'.:.'al<'  }><»iii'  sniijdt'.oi-  ., 
dated  tin-  I  Itli.  ri'spondcnl-  notilic-d  ici.c  laruno  du  contrat.  O'h'r'f'e  fi 
the  aiiiifUanl  tlmt  tin'  lea  lia<l  airived  rir.rx.  Itcynriliiis.  M.  .Jndj.'nicnt  con- 
too  lali' and  thai  ii's|n)irli'nt-.  would  not  liiniiii'.'  I'l  -lannary.  !>*'•'>.  Sir  A.  A. 
take  the  tea.  unle-s  apiiellan!  wa~  liorimi.  < '.  .1..  llamsay.  'ressici-.  i'ln^-. 
jirejiaied  to  alter  the  tei  iii.s  nf  iia\iueul.  llahy.  -I-I.  le-p.  I  l»ee.  ,1'.\.  .;iht. 
This  appellant  innuediately    i-i'lnsed  to 

do  and  directed  tin-  ware  Inm-eiMan  W'lniwa  contiaeto.-.  Ii'n.nio-  <lf  I'uvi . 
not  to  deliver  without  lieinir  paid  in  underiakev  to  put  a  root'  on  a  ln>u>c. 
cash.  Iiespondeiits.  withinit  withdraw-  ,nnl  the  roof  i-  in-iillieient  t'l  kei-p  out 
inj;  their  I'cl'u^al  to  take  the  ten,  in  the  ra:n.  he  wili  he  re«pon-il'lf  lor  the 
appellant's  ahsenee  demanded  a  i'(w|s  ni  lein-wiuL'  tin-  work,  it'  he 
sample,  which  was  refused,  h'espon-  iiei:leets  (ir  retu-*'-  to  ropair  att>r 
dent>  tin  n  wrote  to  ajipt'llaiit  to  say  notice.  Muh:  ,[■  M,litiii;>ii.  M.  -hid. 
that  the  transaction  was  at  an  end  ment  contirniini:  17  I)er-  ....  ,  jsT'.i. 
appellant  havinit  failed  to  carry  out  his  Sir  A.  A.  I>orioii.  •'.,1..  M  ;ik.  'ounsay. 
part  o|  the  har.L'ain.  Appell.uit  then  sold  'ro--ier.  < 'i()«».  .M.  Monk.  .!..  -.  Iiep. 
the  lea  alter  notifying'  respondents  and  '■'>  he;:.  News  pj. 
-Ued  Ibl'  the  loss     liy     (he    secoml    sale. 

lli/il,   re\»'r>inL'  the  judirmeiit    of  the         Ihshiirtinii  <>l  niitiiiislii>l  n-<,i-k.    Th' 
Court  Ix'low,  that    it    was    respoinlcnt~    plaint  ill"  wa- a  contractor   umlor  ohiii' 
who    failed    to   cariv  out    the   l)ar,:;ain.    atioii    to  huiM   ;ni    addition    to  defeii- 
that  they  nc\er  lia\in!_' withdrawn  their    dant's    house.     While     tin-    w(irk     w,'i- 
letter  of  the  l"tih,  appellant   was  Justi      iroiuir   on    and   helore    it    wiis    eutivelv 
tied    in    direi'lin.ir    the    ware-inMisemaii     tinished  tin-  house   was    cle-troviMl    h\ 
not  to  deli\cr  without  iiaynn'iit  inca~h.     lireau'l  the  addition  was  itijured.    The 
and  that  .ippell.uit  had  a    riirht    to   sell    defendant  thiid'cini:   tln»    new    laiihUiii.' 
the  tea,  alter  notifying'  respondents  on    now  useless  al>andone<l    the   contrail, 
the   hes|    term-  he  coidd  L'et.     ('u.i-  it'    an<l    refused    to    pay    the    contractor 
Tiirni  r  ,{■  III  ,    M .   .1  mlirment   reversing'    lieyond    the    value    of    the   work    not 
•_'■")  Septeui'ier,    I  ^'^'i.    Sir  A.  A.  l'oiii)U.     injuri'd.      //</-/   that   In-   \v;is    lialile  tei- 
< '.  •!.,  h'auisiiy,  Tessier.  <  'ro-s,  .M.  the  whole  work  'lom-,  and  that  the  lo-- 

of  tin-  injuri'd  huilclini'  must  fall  on  the 
Par  ini  tMiLrau'eineiit  par  ecrit  entre  owin-r.  IlKinlnmilt  \  Suite.  .ludjL'nieiit 
l'a)>pelante  .Mile  n'Kcefe  et  I'intime  eonlirminir  I  >r;uch,  l>7*».  Sir  .\.  A. 
en  cette  causc,  cehiici  >'e.t  oiili;.'e  :i  I  •orioii.  < '.  .1 ,,  .Mdiik.  Iiani«ac.  'I'essii'f. 
fournir  de  I'ouN  iai:e  knitting')  a  Tap-  f'ross.  .1.1. 
pelante  peinlani  Tespaee  d(.  neiif  mois 

depuis  le  I  .luiu  |S,s;;.  I/ouvra.i:e  n'a  The  tran-fer  ol  an  executory  contract 
pa->  etc  t'ourni.  el  Tappi'lante  reclame  hy  an  insolvent  is  not  necessiirily 
d<'s  iloiumaL'es  de  rintime  poiu'  in-  frauiluleul.  /»»•/•*(/(  c  if  /'"»,«((.  <^.  .Iiid^'- 
execution  de  conti.it.  meiu  ionlirminL' •'•  .luue.  1^7'.'.    J>'irion, 

< '.  .1..  .Monk.  iJanisay,  Tessier.  <  'ros><,.M. 

./»./»' .•—lo.    (^III.'     r.cril     ell     .|t|estion 

ne  mentioiniant  }ias  -i    rintime    (levait         A  stipul.ition  to  the  following  eU'eet  : 


r.i 
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•  Au'l  It  I-  ii<'i«l>,v  liirtliiT  ;^^'l••■<''l  .iikI 
.lcilaio<l  «•>•  :niii  l.otui'i-ii  t!i<^  ~ai<l 
|.arli<'«    tliat   the  atoi<<ui<l    v.-st>l    aii'l 

iiliei-lrfi^-'lits  shall  at  all  tiun's  ix*  k<']>t 
iii^iuvd  I'.v  tlu'  saiil  <i.  U.  T.  A:C<'..  tli.'ir 
.  r.riitorx.  ih/fiif.i  or  ti':-<i;/nn,  f>>  at  /en-/ 
•//.  (tiii""iit  "/'  //*'  <i'/r(inres  imnlfi  />;/ 
'ill III  ill  res)>"-t  i/n-ii"/'.  Kii'l  /<>  siirh 
Ini'/hii'  ieiis/>nab/e  mmtiun/  as  Ac,  //**• 
\iiiii/  JiOii  K/if  fi'iuijrrnf.  tiKiji  «e  tit.aui/ 
■/,,  i>ri^iiiiinii  •/  >ucli  in.siiniiire.  nha//  /.- 
i/fhirl'i/  f'r"m  mil/  ••i'/  <>/  //"■  iii'niiis 
iiriniii'l    fi'iii'  'iif  siii'/  jimiii.ti  "."    is  ail 

:hiI''1  lukiii.LT  ti)  iii'iiK'  tor  tin'  Mlvani'*'^ 
1  ■)iil<Miililat«-'l  I'V  tlie  ilt'fil  :iiicl  for 
-lull  liiitluT  r<iiMinalile  amnimt  a-  tli>- 

■tlicr  party  iiiav  seem  til  to  <l<-iisaii'i. 
It    ■Ine-    not    olili'_'<^    tlio    i-roinis-i-     to 

■i-iin  till'  oilii-i  ailvaiicc-  n-latiw  to 
;!if  <aiiit»  \<-»fi  ii|ioii  Miiother  oon- 
ir.ht,  iiiil"--  til''  oxviu-r  sliall  sec  tit    to 

■  J.  maiulii.  Si/nic.s  ,(•  ii/.,  i(-  0'iii;iras,  <^ 
.hi'!v'iii''iiJ  MVci^iiiL' ^  l-V-l)niarv.  I'^^4. 
^ir  A.  A.  lioi-.on.  < '.  .1..    Monk,  llaiii^av. 

CONSIDERATION.— ili-Mnn-idrratioii 

,1'  1  1  iiiii  i;nl,  wliiili  apiM-ai^  to  Itc  that 
tiic  I'laiiititl'-i  \\>-ri  to  oxpifiM'  porsoiial 
iiilhiHiut'  to  larililalc  tlio  rfi'i'ption  of 
111  Iciulaiil's  work  hy  the  (Jovcrnim-iit 
fii;:iii<'t'rs  ami  other-:,  is  mn/rii  /ti'inm 
,,/>./■/.>•  am  I  will  not  lie  ma  in  tail  ii'd.  F""/>' 
,:•    T/n    Oiildii"   Car  <'".  ^i-  .Imlj-'nit  lit 

■  oiitiiiiiiiiv'.  •'  Marcli.  1  sjo.  porioii,  < '.  .1.. 
^I.■nk.  l;aiii-.iy.  Trs^ii.r.  <  'ro>s.  .1.1. 

Till'  \p])ollaiit  was  j»ro<o.Miti'<l  for  an 
till  u.'ij  iai-iih>iii''anoiir  lit'iii_'  an  infiar- 
tioii  oi  tlii^  I'aiiKinj:  Aft.  Hi-  conininni- 
ratoil  his  tionliK's  to  a  fiii'inl.  the  I'lt'- 
-I'li-nt  of  till-  r.aiik  ot  Montreal,  who,  it 
ilp|it>ai>.  ailvi«<<l  Inm  to  <lisint«'n'st  the 
I'liiscciitoi.  ainl  iiitiniatcil  he  i-ouM 
I'loi-iir''  till'  lU'ci'ssary  linuls  of  th-- 
i'.. (Ilk  of  Montreal.  Apiiellaiit  loUowe.l 
a!s  a'lviee.  and  proeined  di^eolmt  on 
iiisowii  note  at  the  Hank  of  Montreal. 
"A'lieil  the  note  iejl  dlK-  Appellant  de- 
<  lined  to  pay  it,  and.  heiii;;  sued,  he 
I'leaded  that  the  President  of  the  Hank 
ml  the  .Mana.L'i'r  wen^  aware  that  the 
iiohey  !idvaiu'ed  on  tlu)  note  was  to  he 

-od  to  l.iiy  oH'a  pro-eciition.  that  tliis 
"iiisiituted  an  illetral  eon-ideration  for 
tne  ailvaiioe.  and  tliat  Ite^pondent 
«  "lid    not    recover.     Jle/il,     that    the 


kno\\li'i|;.'e  of  the  President  and  Mana- 
j.'er.  i)' estalili-hed,  eonld  not  etl'oct  the 
riiiht  of  the  r.ank.  Iianl;iii  A-  The  Hank 
III'  Miiii/real.  "SI.  .Indjiinent  conlirming, 
•JT  Nov..  IsS;;.  Sir  A.  A.  Dorion,  (".  J., 
Monk.  Kanisay,  iJahy,  .1.1. 

.\  eoiuiaei  for  a  lawful  coiisi(hMation 
is  not  the  le-'>  vali'l  thoii;.'h  the  eon^i- 
deiation  he  incorreetly  cxjiresseil  thert'- 
in.  o'l'tiirii  \  T/i'iiii(is.  M.  .liid,i:inent 
eoiitirmiiiL'.  li'i  Sep.,  In?'.'.  >ir  A.  A" 
I'orion.  •'.  ■!..  Menk,  h'ani-av,  Tessier, 
Cro-,.  .1.1.  i;,.p.  .VI  .1,  .|,;. 

]'>\  eontiaet  lietwem  a  liiiilder  an<l 
the  >yiidies  lor  hiiildin.i;  a  chiirch,  the 
latter  aL'reei]  to  pay  th<^  Ibriner  the 
balance  owiiitr  to  him  hel'ore  it  was  due, 
for  ;i  di-eoiint  o{  \{)  jirr  riii/nni.  (  >ii 
thi<  a,i;iei'iii<>nt  the  Imilder  received 
S.'lHI.t'p.I  and  L'avo  the  syndics  a  dis- 
charjic.  On  reflection  he  found  that 
the  calculation  was  hased  on  a  false 
priiiei|i!e.  and  that  hy  the  mode  of  deal- 
int.'  with  the  li^'ures  he  had  lieen  made 
to  pay  tor  some  ol  the  in^'talmeiits  in- 
stead of  L'ettiiii:  anylhin;.'  from  them. 
//</'/,  that  the  interpretation  fiiveii  to 
the  eontract.  and  whicl  \va-<  not  contra- 
ditted  hy  its  teiins,  could  not  he  dis- 
tillhed  . I //(/;•,/. I'  '''/ir  Si/in/ifX  ol'  /lie 
I'arish  iif  S/.  Iiiiil;/i/.  .M .  .Iiidirinent 
conlirmitifr,  I'T  Nov.,  ISs.l.  Sir  .\.  .\. 
]>orioii,  ("  .!..  Iiamsav.  Tessier,  ( 'ro<s, 
Pialiv,  .1.1.   ham-ay  an<l  Tessii'r.  .1.1.,  dis. 

When  there  is  a  stipulation  that  a 
contractor  shall  only  he  paid  on  the 
ceitilii-ateof  the  employer's  eiiirineer.  it 
is  not  an  answer  to  the  action  of  tin' 
contractor  to  )>l«>ad  that  tiie  ceiiiticate 
has  not  ht-en  furnished. 

To  take  advanta^re  in  anyway  ofsiicli 
stiiiiil.ition,     it     should     ho     sjieeially 

pleaded. 

The  -tipulatioii  that  an  employer  may 
••  tor  ever  ii'tain  the  resei'ved  perceiit- 
a;:e  on  account  of  the  Cvinsideration  for 
<laina>;es  which  may  have  hecn  sustain- 
ed hy  I'cason  of  the  t'ori'eiture  of  this 
contract,"  cannot  he  iiiteipiete<l  to 
mean  that  he  li:i<  a  ri,:;lit  to  retain  the 
I •'< /ur  ecu /((//(,  if  there  he  no  <lainages 


.11-  <-j 


L 


i| 


I 


151 


<"ONSrDEllATrON 


<<iNStDEKAT[ON 


ir.L' 


or  any  l>ait  ol  it  not  eompensatoil  l.y 


.1 


m 


1 


(lamii'^es. 


All  cmi>loyoi' is  not  jnstifioil  in  taking 
tlio  \vorl\s  out  ottho  luuulsol  aconliac- 
tor  owiiijir  to  liis  not  liaving  tiillillfd  lii» 
contract  witiiin  the  time  sjiccilicil,  it' 
the  I'ailui'c  to  carry  out  the  contrai-t  Ix? 
<hic  to  tii(^  laiih  ottlic  ciujiloyci-,  ami  if 
lio  docs  so  it  is  at  iiis  own  lisk.  Mr 
(ireerij  \  Maicliand.  t^.  .Iinlu'incnt  con- 
linnini.'.  s  So])..  ISSl.  Sir  .\.  A.  Doiion, 
C.  J..  Slonk.  h'aiiisay.  Tessicr,  lial.y.  .1.1. 
licp.  IC.  Kcv.   Leg.  i:)7. 

'i"he  larilllixiMlhy  tiie  Hoard  of'l'rade 
lor  leoeiving  tiuiher  in  tiie  coves,  al- 
tlioii;.'h  not  absolutely  Linding  in  law 
will  he  taken  as  a  fair  .'iiul  rca-nnal'lo 
rate,  in  JihselU'e  ol'  otiier  evidcuct-. 
The  tarit' having  heen  cJiMiigi-d  to  the 
knowie<lg(!  of  hoth  parties,  any  trans- 
actions lK>t\voon  thein  as  to  receiving 
tiniher  at  a  lower  rate  will  not  Ipc 
liresiiiiic  1  to  he  an  niider>-taii<lirv'-'  that 
all  i'litiire  charges  sh.ali  I'c  nt  tlic  >anic 
rate,  rnderan;,  ciri  iiMi-tauci>  i-veii 
it'  sucii  an  understanding  existe.j,  it 
woiiM  not  all'ect  the  tinilier  in  i|iie<tioii. 
which  was  not  i^Iai'ed  \<\  re^iMiiiderit 
iri  a|>|iellaut"s  cove.  Imt  wa-  ]iiirclii>ed 
hy  him  alter  heiiiL'  placed  there. 
Slrrcii.^"!!  A-  Hiirsliil/.  \).  .Iiidgnieiit 
reversing  I'p  March.  1^77.  Monk,  liam- 
say,  Saiiliorn.  Tosier.  •'■!.     le-j-.  "•  \{i\ . 

I.-"'g.    I '.Ml. 

Where  a  cciHlractni-  tail-  ti  I'lillil  his 
coiiti'act.  wliicli  i-  taken  t'loin  him 
under  ,1  Nti|iiilaii(tii  of  the  contract,  ■•md 
where  it  appeals  the  Dthei'  party  ha^ 
prolited  hy  the  contiaci  to  an  extent 
greater  than  the  a:nount  paiil  to  the 
contractor,  the  latter  may  leeovcr  the 
anioiuit  liv  wiiich  deliiiclant  has  hene- 
lited.  l.iiiTi.i.v  .I-  a/,  <!•  '!'/,<■  Cih/  ../" 
Miiii/ndl,  .M.  .Iiidgnienl  reversing  I'L' 
DecenilMM'.  1>77.  l)orii>n.  •'.  •!..  .Monk. 
Kanisav.  Tessier,  ( 'ross.  .1.1.  h'ep.  i  I.ci;. 
News  .'.I'. 

l.ors<|ue  des  tia\aux  mit  etc  teijniiu'-- 
postcricuri'ineiil  a  la  date  di'i.  ^ui\ani  le 
contrat,  ils  de\aient  I'ltrc.  la  prescriji- 
tion  lie  court  centre  le  constructeur 
potu' le  i>aieiiieiit  di's  dits  tr.avaux.  i|Ue 
du  Jour  de  leur  etl'ection  complete. 


Dans  nil  contrat,  lorsqu'il  est  .stipult- 
<ine  I'ohlige  de  lUire,  uu  cas  oi'i  il  ivurait 
it  so  f'aire  mdemniser  un  siu'jilus  pai 
rautit!  partie,  sera  teiiu  do  I'aire  recou 
naitre  son  droit  a  telle  indemnite  par 
un  agent  iKtiuinc.'i  oet  eft'et,  rindoiuiiit''- 
lie  sera  due  (jn'(Mi  !Uitant  <iu'ollo  sera 
recoiinue  par  tel  agent  ou.  ;i  del'aut  i\c 
telle  reinnnai-isance,  en  autaiit  <ii''il  er. 
seia  I'ait  one  preuvi-  evideiite  et  cou- 
elusive. 

S|i.'cialement,  cehii  <|ui  eiitreprcnii 
de  con^truire  \u\  cheniin  de  I'er  daii> 
un  <lelai  deteriniuc.  ii'u  pas  le  droit  :i 
une  imleninite  pour  les  dommages 
(lu'il  a  soutl'erts,  apivs  Texpiration  du 
delai  con\enu,  par  suite  <lu  passage  de 
citnvois  siu'  le  cliemin  iion  encore  tei 
mine.  Mi-O'nrri/  <!■  Mcllarri'ii,  (I.  .ludi; 
ment  reversing  S  (tctohor,  iSS.j.  ^lonk, 
h'am>ay.  Te-sier.  Cross,  Ilahy,  .1.1.  Tcs 
sier.  ( 'ro»-.  .1.1.,  dissenting,  h'ep.  14  Hev. 
Leg.  I  ■_'•_'. 

I,'h\  p'itlie.|Ue  ac'|iii-e  d'lui  cDauner 
cant  dan-  !■•-  tn'iite  Jours  rjui  jirecedeut 
sa    laiilile    e-t    nulle     de     pleiii    droit. 

menie    si   raci|UerelU'  I'.e  eette  llVpotlle 

'|U<-  ignore  son  insolvahilite  a  l'ep(  luc 
<le  la  transaction.  (Art.  '2\yi.\  ('.<'.)  J) 
1,'iniillii'iJ  ,1-  l.iijiifrrc.  M.  .Iiidgmeiu 
i-onlirmmg. '-''I  Septemhci'.  I^s,;,,  sir  A. 
.\.  I  »oi  ion.  •  .  .1..  .Monk.  I!aui~a\ .  < 'los-. 
.i.l.  h'ep.   I  l>ec.  d'A.  JM'.. 

M..  again-l  whom  a  fV^/>/r<.s'  had  issued, 
deposited  a  eheijue  in  the  haiids  ot 
appellants,  the  aiireemellt  heiug  that  il 
he   appear.'d    with    his    hail     at    their 

ollice   1p\   eleven  o'clock  Oil  till'  t'oHowillL' 

morning  the  chei I ue  was  to  he  retunieil ; 
il  he  did  not  appear,  the  cIkmiui-  wa- 
to  I"'  a])plied  to  the  payment  ol'  dehu 
!m<l  co-ts.  There  w  i-  a  conllict  oi  evid- 
eiicf  as  |c»  whether  M.  iipp(>ared  at 
eleven  or  a  lew  minutes  alter,  and  (a-; 
tin'  majority  ol'  the  < 'ourt  viewed  the 
evidence  one  of  the  liouiKiuen  agree<l 
upon  was  noi  pre.-ent. 


(1>  llypotliiT  (Mliliipt  III-  aciilliliii  to  til' 
prijiiilifc  itt  I'xi^tiiin  triditors  upini  tlii'  iin- 
uiovt  allies  111  piisiins  niitori'iUsly  iiisnivciit  nl 
el'  UMiliTs,  wiiliin  111"  tiiiity  iliys  iiivviou.s 
to  their  hankrupti'v. 


Jfr  ^ 
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Jf,  hi .  ( by  xhc  wlio!  '  (otu  I  — riiat  ii 
l.tfi'L-n.-.-oVa  lew  minutes  in  a  fon- 
tia.t  ot'lhi-  nature  was  too  slight  to  Im' 
laateriai.  an-l  wouM  not  liave  justitioil 
the  application  <>f  tin-  ohequo  to  tlio 
l.avnK-nt  ofthe  lebt  anil  costs,  ii'  M. 
iia<l  a|.i.»'ar.-<l  with  his  bail  as  ajrioeil  ; 
lilt  /(././by  the  nia.iority  of  tho  Court, 
!  iiat  tlif  ab««-nee  ot  one  <  >!'  t  he  bonWsinon 
■vas  a  noii'omplianee  witli  the  agree- 
ment, wiii.h  .ju-titie.l  tlie  applieation 
..t  the  eiie«|ue  to   th<-   payment  ol    tlu; 

•  itbt  aM"l  costs.  MacMasler  A-  Mnjlnt. 
M.  .Iii.liruient  revi-ing. 'Jii  May,  ISS,'). 
^ir  A.  .V.  I'oiion.  <■.•'..  Monk,  iJamsay, 
'ros<,  baby,  J.I..  Sir  A.  A.  l>onun,<'.  .1., 

•  ross.  .1..  <li--enun;-'  Hej..  .M.  !..  b'.  I.  <i>. 
1'.  >:.  4  D.e.  .iA.  L';-. 

CONTRAINTE  PAR  CORPS.   -     litl< 

\X  .li   liie  tiiU'l  biKik  1)1    till'    eivil  eoile 

i.als  in  -eveji  artii-b-s  witii  ••  Imi'rison 
;:iinl  in  eivil  eases." 

■•  luipri-onment  unih'r  a  judgment 
ieii<l<:ie'l  in  aeivii  action  is  n<^l  alin\veil, 
.  xi  ept  .against  th<-  pi  i-tni>  and  in  tlie 
,  ,.e-  *p' lifieil  in  t!ie  loUuwnigaiticles. 
■  .'  .JiiTI. 

■  the  persons  liable  to  imprisoinnenl 
U'- :  i.  Tutors  and  curators,  tiir  uliat- 
••ver  i>  due  by  te.ason  ut  their  admiiiis- 
iiation,  to  iho-e  whom  thiv  r<'i'ro- 
-nt.d: 

1".  Anv  ]»  r-on  indebted  as  sei|uestra 
■!,    guardian    or    depo-itary,    slu'ritl", 
liouer,  bailitl".  or  other  oHic<'i    having 
larL'e  of  moMev-   or   other  things    uu- 

>'  r  iuuicial  uuthoritv  ; 

•  • 

;.    \i  V  j)ot«on  indebtetl  as  a    jtidjiial 

int\.  or  for  the  pureh.'ise  o(  propi  rtv 

ellects.   mov<-ablf    or   inmrjvealile. 

'11  in  e.xt'cntion  ofthe  judgment  of  a 

'Mt  : 

b  \ny  jitr-on  indebted  in  damages 
^  4ided  by  tin-  juilgment  ol  a  t-ourt 
;■  p»r*on.il  wiongs.  tor  which  impri- 
anient  may  by  law  be  awanled; 

'.  Any  |'er>;on  sued    in    damages  un 

tii»'  pn»vision-  of  chapter  17  ol  tiie 

'iiv)lidatei|  "*tatute^  for  l/iwer  <  ana- 

i.  and  again'^t   whom    ju<lgment    has 


been  rendered  for  such   ilamages  with 
condenmation  of  imprisonment.   C.  C. 


•'  Persons  are  also  suliject  to  itnpri- 
sonment  for  contenjpt  of  any  process 
or  order  of  court,  and  for  resistance  to 
such  process  or  order,  and  for  any  frau- 
dulent evasion  of  any  judgment  or 
oi'iler  oi'  court  by  preventing  ov  obs- 
tructing tiie  seizure  or  sale  ol  property 
in  execution  of  su-^h  judgment.  '"  <'.('• 


•'  Any  debtor  imttrisoned  or  iield  to 
bail,  in  a  cause  wl  erein  jmlgment  for 
a  sum  of  eighty  dollars  oi-  upwanls  is 
rendered,  is  obliged  to  make  a  state- 
ment under  oath,  ami  a  declaration  of 
abandonuH'nt  ol  all  his  property  lor  the 
benelit  of  his  crt-litors,  according  to 
the  rules,  and  subject  to  the  penalty  ol 
imjirisonment  in  certain  cases,  jiio',  ided 
in  chajiter  X7  of  the  Consolidated  Sta- 
tuti's  llir  Lower  Canada,  and  in  the 
mannei'  and  form  specitied  in  the  Coile 
oli  ivil  i'rocedure."  C.  t'.  2l'74. 

"  When  the  statement  and  declara- 
tion of  abandonment  are  nnide  withont 
fraud,  as  specitied  in  tin;  last  preceding 
article,  the  debtor  is  exem))t  tioni  arrest 
and  liiiprisonnnuit  by  n-ason  of  any 
cans*'  of  action  existing  before  the 
making  of  sut'Ii  statement  and  di;clara- 
tion,  unless  such  debtor  is  arrested  and 
imprisoiieil  for  any  debt  o|'  the  descrij)- 
tiiiu  specilied  in  articles  I'Sl'l  and  'I'llW. 
C.    '.  :i27;). 

A  ijanlien  who  has  not  signed  the^»ro- 
I'ls  rcibai,  (unless  it  lie  nu-niioned  that 
he  cannot  sign.  .VIO  ■?  .">  C.  ( '.  !'.)  caimot 
be  c<iiilra.'n/  pur  curp.i  for  failure  to 
jiroduce  the  goods  sei/eil.  Iluintl  (f* 
Mitnliildnu.  <j>.  .ludgment  reversing,  s 
-Mar.  li,  isso.  Sir  A.  A.  Dorion,  C.  J., 
.Monk,  l.'amsay,  Tessier,  t  ross,  .1.1.  Kejt. 
10  b'.'V.  i.eg.  -IVk 

A  guardian  will  not  be  obliged  to  pay 
the  losts  of  a  t'ontestation  arising  as  to 
tln^  ownership  of  tlu-  goods  by  one  who 
is  not  the  debtor  ills  obligation  is  to 
)iroduce  the  goods  or  to  jiay  what  is 
due  by  the  debtor  to  the  seizing 
creditor. 


ill 
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It  i>  lint  necessary  in  the  nilc  to 
otlei'  the  iiltcriiiitivc  orp,iyiii,i.'  tlif  vnliit; 

Ot    tllO    LTDItlU. 

Tlie  ^'iiiircliim  r;(ii  iclii'vc  liiuiM'll  at 
.•my  tiiiif  I'V  piiyiiij:  flif  valnn  nl'  tlu' 
lioods.  McCijrrcf/  ,{■  ('Id' foil  .f  ((I. 
■  Iiid.miu'iit  rfvcrsiii.L' -- •liiiic,  isvo.  .sji^ 
A.  A.  I'orioii,  < '.  .1..  .Monk,  Ivaiiisay. 
('rn>>.  .1.1.  lidiimi.  ( '.  .1..  ili^.  Ii('|),;;  Ia'l'. 
NcMvs  L",iL'.  •_•■.  .1.  I'.M  . 

( 'I'li liii ill  li  jKir  vdVj'^'  raiiinti  lu'  ail- 
JuiIl'i'iI  a^'aiii>t  a  /lers-.siiisi  who  clcclai'- 
I'd  tliat  lie  owed  iiotliiiii:.  and  wlin  on 
♦•oiitt'station  is  <iiiiik>niii('d  to  lninj: 
liack  a  iiiaiiu  lie  liciiiiilit  in  IV.'uid  ot  tln' 
«  Ti'ditois,  or  to  |iay  tlu'  <lilit.  Alticji' 
(tlfiC.  ('.  I',  doiv-  not  ajijilv  to  -ucli  a 
<'asc.  1 1 1  h'lirinr  .I'  k'din  .  M.  .1  nd.L'niciit 
reversing'  I'.i  .laiiuafv.  I^>:.'.  .'<ii'  A.  A. 
Dorioii,  ('.  .i.,  lianisav,  'I'l'^sicr.  Cio.-^. 
i'.al.v..I.I.  iJt'i..  li  I><t'.  d" a.  :;4i'k 

CONTRE  LETTRE.— Wli.Tr  i'iaintill' 
l.\  .1  VDnlrrlolIre  afUno\vii'clj;(>d  to  lia\c 
lairdia^cd  r.i:'  acconiit  ol  Dcl'ciidant 
.I'ltain  |iro|MTly,  and  oMiured  liini^til 
to  ijivc  a  di't  (I  to  |)crcndant  on  |ia\ 
mint  ol  dillci'i'n!  sums  nl  nioncv.  and 
uluTo  lifU'inlaiit  lia>  iailcil  to  make 
sni'li  jiaymiMits  c»r  in  any  \vay  to  liillil 
III.- oliliL.'ation~  to  I'laintiH'.  liic  lattri 
may  briiiir  suit  to  si-t  tlic  ruiilrc-U'lhi 
a^idc.  Jmivs  xV  Hid  I.  ( ^>.  .Iiidirmriit  con 
lirmin'_'  ■">  >(|iti'inlici',  I^^Ti'-.  Sji' A.  A. 
i loiinn.  < '.  .1..  Monl<.  ii'ani-a\'.  >anlioi  li. 
■ri'.>si.M..l.l. 

Win-lf  a  land  i-  -nid.  and  tlic  pur 
rlia.-i-r  .i.'i\f<  .1  rfilrclftlii.  \<\  wliicli 
In-  imdi'i'tai';!'.  to  pav  ••citaui  di'lil>  ot 
t  in-  \  indoi ,  and  \\lii'n  i  c  imiiiirsid  lir 
w  ill  u'i\  f  liai-k  tli«  l.ind.  aii<l  tiiis  willmiu 
tVaU'l.  and  tliat  in-  iia<  paid  part  ol  tlic 
amonni  stipudati'd.  otiicr  ricditor>  ot 
tin-  '.ciidor  cainiot  dcir.and  llial  the 
land  ^li'MiliI  I..'  returned  witiiout  di-- 
intere-liin:  lie-  punha-ei.  .Uitnlnin/i,// 
A  ('•'.    A   ('I  ii'ln-ii    il    id.   **.  .liKlj.'moni 


(1)  'I'lif  cH'i  1 ;  id"  sii/iui'  li\  u;;n'iiisinir'iit  i-~ 
te  pl;iix'  till'  ciri'ct^  ami  ilt'lils  nl  uliicli  die 
ijiiriiislii'i-  is  clclitnr  uiidi'  juilii  laj  cniitiDl.  ami 
til  Ni'qili'>tl:itt'  in  Ills  li:iliiis.ill  1  cii|.,p|,  m1  tliiiii^<> 
in  till- .saiiii' liialilii-r  as  il  hr  had  ImcIi  s|Mri- 
,llly  a[>piiililnl  mialilrui . 


rever.-iiiL'  s  (>etol>er,  ISn4.  Sir  A.  A. 
i>oi  ion.  < '.  .1.,  Ilanisny,  'I'l'ssier,  ('ro>-. 
Ilaliy.  .1.1.  '{'essior,  Cross,  .1.).,  di>sentiii::. 

CONTRIBUTORY,    v,    cmio  ;ArioNs._ 

•  luIN  r  nTihK   ei>M!'\\  V, 

CONVICTION,  r.  himi.wi,  i,\u. 

CORPORATIONS.— A  eorpoiation  |. 
an  artilieial  per-on.  ('.<'.  .'i.")!'. 

it  i- citiier  ai-'L'ieL'.ite  or   >ole.   ( '.   r. 

;i.M. 

It  i-  reli,i.'i  III-  or  secular.  ('.<'.  :;.'i.'». 

li'i'li.i.'ioii>  corporations  are  all  jmhlir. 
( ■.  ( '.  ;;■'.."). 

.•^ecular  coipoiation-  are  either  pn 
litical  or  civil.  Tlio  lornier  are  all 
piii'lic  :   the  latter  all  private,  f '.('.  .'l.Vi. 

:;,".i;. 

Mnnieipal  corporations,  are  political. 
They  ale  constituted  liy  particnlai 
charters  or  hy  the  inniiicipal  Coile. 
They  lia\c  a  limited  pouer  to  maU. 
laws,  stvled  hy  laws. 

Civil  corpoiatioiis  are  Irenueiitlv 
cdinpo-eil  of  persons  holdinir  shari'.- iii 
<tock,  and  such  i'orporat  ions  .ai'e  com' 
mojily  di>i;inated  as  joint  stock  com 
paiiie-.  iiiid  they  are  sonii'linies  de- 
cril  ed  a~  proprietary  coiiip.inie>,  in 
distin:.'ui>!i  thein  Iroiii  llm-c  that  have 
no  siic.ulaii\  e  characicr. 

'Mhei  eivi!  I  orporatioii-  have  no 
share  li.-t,  nor,  propeilv  siie.ikiiiL'.  aii\ 
cninmereial  olijeci.  Th..  indi\  idu;il  in 
tere>l-  111' ihr  memhers  are  ol  ;i  >nl' 
ordinate    character,    and    are     mii>tlv 

merucd   in  the  colleiti\e  nhjet'.ts  of  the 

whole  hodv.  They  arc  comiuoiily  styldl 
a--ociatinii-. 

The  l.\  law-  nl'  ci\il  cnrpnratiou- 
have  no  '_'eiieial  aiitiior'ty  n\cr  thosf 
who  do  not  explicitly  or  implicitly 
>i|l;iecl    theiii-clve-  In    t  heir  (ipeia t ioii. 

I>iie-  exaeii-d  under  a  li.\  law  that  i- 
illeu'al.  Ol'  iilcL'ally  under  a  liylawmadi 
within  the  [Kuvi'i'-.  ol'   tlie   i'or[Miiati(in 


.)l 


•ultl'itlt  \  lli'N> 
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jiijjv  l,e  i('i'ii\(  I'l-il  IpucU.  '/'//(  ('iirjnira- 
/;„u  ('I' lliv  T'lini  "/  Sf.  Joint  .1-  llcr- 
ti'iii'i  ti- <il-  M-  •'ii'l.uniem  (•oiiHriiiiiij; 
Iiiiif.  IST'i.  Hoi'imi,  ( '.  .1..  MonU.  Tiis- 
,  li,.ii'au.  IJaiiisiiy.  SiiiilMini.  .1.1. 

All.  7ii">  <>l  llic  iuiiiii<i|i;il  Coilo 
,  luinU  I't' Ml  iiiti'i'|H'i'tfil  a-^  to  cxtt'ud 
I.  Ii\  laws  iiiiulf  l)cvon(l  tli<>  |)n\ver.s  <i| 
the  uiiiiiiiilialitv.  Imt  iiiiist  lie  iiiti'i- 
iiii'd'il  111  cover  ii'ri';:iilaritii'-  in  tin' 
;ii:ikiir_'  of  l>yla\v>  within  tin'  iiowcr^  i>\' 
iln-  )iiunici|'alit\.  Sn  wlicn  a  niiniici 
iialltv  i'Mai:t(.'il  from  a  |icrson  ilic 
;iiii<iiiiit  of  ii  liconci'  lor  tlif  >al<'  of 
^i.iiitiioM-  liiiiiors.  inuli  T  a  lr\-law  made 
III  violation  of  the  Ii'iui-i  ol  a  Stiilutc 
i.ul'iililin:;  mHiiici|ial  foriioi-ation-«  to 
,  \ai  t  siifli  lii-ein'cs  tlio  jioi'son  |'a\'in,i.' 
III!  --lu'li  lifciu'c  ina\  rccovef  l)ack  tlir 
-iiiii  ^o  |iaiil.  /.It  ('iirj)iirttti"ii  il<  In 
I  ,//,  (/(■  S/-<ii  rnKiiii  tie  J/iiiiiiiis/,i  A 
L'liii'rt  f.  tj.  .inili.'ini'nt  conlirniin;.'  t 
Mil.  h.  1^7'.'.  Sir  A.  A.  Dori.m.  ( '.  .1.. 
■■;..i;L.  i;aiii«a\ .   Ti^-iii ,  ( 'i(>>s.  .1.1.  Kt'|). 

1    •...    .New-     i  I.".. 

1  .irj.  .1  'ti(.n~  will  lie  <'n/|oiiii'il  not  ii 
cull. ■it  Hioni"'-  nniit.'!'  an  asso.-<>in('ni 
roll  ii\form.ill\  mauc.  A/ori/dii  A-  Coir- 
M.  .linlu'mom  fcvoivinj:.  J'J  .linn-,  I^mi. 
^ii  A.  A.  I'oiion.  <'..!..  Miiiik.  I'ain-a\. 
I.--,c:-.  '  lo--.  .i.i.  hi-.  ^iiA.  \.  I'oriiiii. 
I  .  .1.  and  Tc--i>  r.  .1,   I;c|..  :;   j.  ^l'.  New -, 


\;id    wlidc   nioni'V    lia>-    I'ccm    itaiil 

.!!  |ci  -iicli  illr!iala»»c.--^m<.'Mt  loll  it  may 

lie  iccmi'i-cd  li>  actinn.    l.i.sxicr  A'  ('<>r- 

Ihii-itlinii    (./'      I'illdi/r     iij'    Jl"r/uli'!/(i, 

••  Al-o  I  (iliiis  ,!•    ('iiiiinulix.iii'rn  d'Ero/r 

•  in-  III  nnniirl/iiil;),'  il  H"r/tifil;/it.  Kc).. 


\  miiniciiial  corimratinn  may  lie 
ciiicd  ill  (/(  i/nroiilif  'iv  a  ]ii'o])i'i('tor 
"iio-c  i.iiid  |i;i>  lit>(>n  >old  for  taxes  not 
HI.  .  Wiiili'li  I'l  III.  ,1-  Till  Cnr/inrnliiiii 
I  /ill  T""-ii.s/iip  i</  U lUnllnnii.  i^t,  .liidL' 
inciit  i.vci>in,i.'.  ."i  r>i'( ..  |s7l.  l»oiiiin. 
•'.  .1..  .Monk, 'ra-iclicrcan.  Ii'ani-ay,  San 
i'oni.  .1.1.  Sanliorn.  .1..  di>.   licn.  i'..  I.'.-v. 

I.'  -■.  :<\:. 

flic  >tatuti  .(llowcd  the  foi'iioi'ition 
'"I  IX  all  [icdli-rs  or  petty  cliajimcn. 
''  il/'i'rfeiii!'  oil   hiuri'hdinh  iiuilmliuil.'^) 


l>iin:.'iiii,'  ioi'  .sale  into  tlu-  city  jiny 
articles  of  eoinmei'ce,  ^c.  I'lider  thi' 
authority  tlie  .\ii|tcllants  passed  a  Ity- 
iiiw  imposiii!,'  ti  tax  of  Spl  upon  all 
straiiu'cis  jindnon  residents, who  shonld 
come  into  the  said  city  to  sell  or  oU'ei 
foi'  sale  "roods  by  sample,  card  or  other 
maiks.  Tho  Kespon<leiit.  a  com  ler 
cial  traveller,  havin,!.'  otU>r«'d  ^'onds  for 
sale  on  sample,  hot  made  no  sale,  was 
condemned  to  pay  the  said  ta.x.and  dis- 
tress was  twk(Mi  a.L'ainst  his  etlVn'ts.  lie 
resisted  tho  sei/.iire,  on  the  j^roiiiid- 
ih.ii  the  hy-law  was  llleL'al,  as  lioinir  in 
restraint  of  trade,  a-  iliscriminatini.'  lie- 
tweeii  I'esidents  and  nonroideiits.  .'iiid 
a>  not  toUow  ill:.'  the  terms  of  the  sta- 
tute. 

//(/(/,  thai    the   conviction    w.as  riirlit. 
and  the  hylaw  v.alid  and  Mndini:. 

It  i»  not  lieces>ar\  that  the  delcL'ated 
power  to  pass  a  hv  huv  for  :\  partieuhn' 
piirpos(>  lie  e.\ei'ci.-ed  ill  the  express 
terms  o|  the  i;n\  :  it  is  siillicieiit  it  the 
li'iiii-  ol  the  >tatiite  he  snli-itaiitially 
loUowed.  and  in  the  present  case  the 
l«'e-;poiid''nt  wa»  within  tlio  fail'  moaii- 
im;  and  intent  of  the  Ai-t  a  col/nn-ieiir 
.and  iiiiirrliaiiil  xiiihiiltiii /.  .Nnd  itmade 
no  dill'erence  that  he  did  not  >ell,  lillt 
onl\   oll'eli'd  fi'l'  >ale. 

iJi-i'iimiiiation  in  taxation, a~  lietwceii 
resident-  aid  noniesldent-,  is  only  an 
olijection  when  it  is  mijiist  and  oppres- 
sive, which  was  not  the  ca^e  with  the 
liy  law  in  (iiie-tion.  .Nor  was  it  a  hy-law 
in  lestraint  of  tr.ide,  (''■rp"riili(iii  o/' 
'i'/nee  J{ircr.'<  .!■  Mnjor.  \'.  Iiid.ument 
roveisinL'.  7  J'fc.,  I.ssj.     .sji-    \,   .\.  Uo. 

lion,  <'..l..  Iiam-ay,  'I'essior,  «"ross,Hahy. 
.1.1.  The  <'hiel.liislii.e  ic  <'rn.--.  di<.  lieji, 
>^  i,>.  I..  I,'.  I^l,  II   1,'ev.  Le.i.'.  '!■>. 

The  (  oi'poratioii  of  Three  liiver.s  \» 
autliori'ed  to  sei/.e  and  sell  the  move- 
allies  of. 'iny  pro[irietiir  lor  the  ta.x  for 
water  >llpplied  to  the  lessee  of  such 
proprietor.  The  <'i>r/ii>ruliini  "/'  T/irc- 
/t'/t'ccs- .!•  Malliii'l.  (^>.  ,Iuil.i.'ment  rever- 
-in;.',  7  March,  |S"^I.  Sir  A.  .\.  Dorioii, 
C.  ,1..  .Nfonk,  h'amsay,  Cros-.  BaKv.  .1.1. 
( 'ros<  and  liahy,  .1.1.  di^. 

.\  municipal  corporation  is  authoii/.ed 


ir.!> 
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to  amend  its  ansL'ssracnt  roll  without 
lii'iiif,'  culled  ujtoii  so  to  do.  Art.  7'14,  < '. 
M. 

And  such  coijtoration  may  cause  to 
lio  «.'stiinat(i(l  lor  the  piiiposfs  ol  taxa- 
tion the  Idiildinpj,  works,  inaehin«My 
and  inijirovements  on  tli<^  property. 
Art.  7 !".»..  C.  M.  Montreal  ^Vfs  r<>.  ,(• 
T/ie  t'lir/iiirdtioii  <•/  the  \'i//(ii/e  ii/' Jin- 
cktiaya.  'SI.  .Iiidjiiiieiit  eontirniin;:.  17 
Dec,  18S;;.  .sir  A.  A.  |)orion.  C.  .1..  ifnm- 
say,  Tessier,  (.'ross,  liahy,  .1.1. 

A  corporator  who  iiUejics  that  he  is 
suHerinj:  an  actual  injury  from  tiu-  un- 
authorized acts  ol'  a  coiporation  may 
institute  wn  actiou  in  his  owi;  iiaiue, 
without  tiie  interveiuiou  ol'  tlie  Attor- 
ney-* iencral,  to  icstrain  sue],  unautlior- 
i/od  action. 

But  the  enactment  of  a  liy-law  hy  a 
coriioratiou,  wliich  liy-law  was  only  to 
takt^  ell'cct  after  hcin^  ratitied  hy  the 
lUiniiciliiil  I'lfi-tors,  1  aUMol  supjjort 
-uoh  action  hy  a  cnrporator  iieforo  the 
l>y-law  has  liecn  ratitied. 

Si'ctiou  .VI  of  1  1  ami  I-")  N'ict.  c.  ]'!•<, 
icstrii'tini;  the  imrrowiii^'  powers  of  the 
<.'or)ioration  ol'  Mnuti'cal  to  i.' I .">(),( t( M >, 
does  imt  apply  to  >ul)sciiptions  lor  rail- 
way jiurjioses. 

.\  liy-law  of  the  ( 'orpnratiou  ol  .\loui 
r(\il,  for  takin.ii  stock  in  a  railw.i/,  was 
propei'ly  sulnnitted  to  the  (|ualilie<l 
'lectors  ixeiierally,  (under  .'l.'f  \'ict.  (". 
'■','1,  s.  '!>  the  provision  of  the  Municipal 
< 'ode,  Art.  4'.»7,  nm.  applyiuL' to  ritirs 
:in<l  town~  incorjioraled  hy  sjiecLiI  Act. 

The  Ad  ol  tin-  \»uelpi'c  l.cirislaturc 
•  111  ^'ict.  e.  4'.',  wa-  not  unconstitutional. 
Molson  it"  T/u  Mdi/nr  ifc.  nj'  Munlrail. 
.M.  .hul^'inent  conlimiinL'.  -7  .Ian.  Is7('i. 
l>ori')U.  (.'.  tl.,  Monk,  K:un>ay,  .>anlioru. 
'I'essier,  .1.1.,  Monk  ami  Kainsay,.!.!.  diil 
not  coiu'ur  in  all  the  raiisiil^rdii/s  i>\' 
the  judinnenl.  'I'hey  thou.L'ht  tliat  the 
hy-law,  illi'iral  in  the  connneiuM-uient, 
had  hccn  rmdered  v;did  hy  the  suhse- 
<(uent  IcL'islation.  They  were  therefore 
of  opinion  that  costs  should  not  he 
;/iven  iiiiainsl  the  Appellant,  at  all 
(•vents  in  the  Ciiurt  helow.  hep.  '2']  .i. 
hi'.t,  '.»  JJev.  Let'.  •'•"'"• 


Where  under  a  by-law  of  a  minuii- 
jial  corporation  a  special  a.ssessmeiit 
has  heen  levied  lor  an  improvement  on 
one  of  the  parties  specially  l)enplitte(l 
thereliy,  and  the  party  has  pai<l  with- 
out i)rotest,  an  action  will  not  lie  to 
recover  hack  the  money  owin>!  to  irre 
;.'uliiiities  in  the  proceedings.  Ilain  d 
'J'/if  Villi  of  Moil  I  real.  M.  .Iiidpneiit 
conlirmin^',  I'.t.lan.  is.Si'.  .Sir  A.  A.  Do- 
rioii,  ('.  .1.,  Kamsay,  Tessier,  «'ross, 
I'lahv,  .1.1.  licj).  .*»  I.ei.'.  News  7<),  1.'  Dec 
d'A.'^lil. 

NoTi: Contirmed  in  Siipri'ine  ( 'ourt 

S  S.  ('.  Kop.  J.")2. 

The  vendor  of  a  house  is  ohlij;eil  tn 
warrant  the  purchaser  from  loss  owim; 
to  the  drains  hein;;  in  a  had  state  ami 
not  in  accordance  with  the  miniicipal 
l)y-laws,  provided  such  purchaser  wa« 
not  aware  of  the  defect  at  the  time  ol 
^■aU'.  Jhliolsoii  <!•  Oniiiii'X.  yi.  .ludgment 
reversiui;,  :*l  l>ee.  ISTC.  Sir  A.  A.  l)o- 
rion.  ( '.  .1..  Monk,  liauisav,  .Sanhorii. 
Tessier  .1.1.    h'rp.  L'l  .1.  .').;. 

The  powers  of  II  miuiicipal  corporation 
toexpropiiate  must  hcexercised  in  con- 
formity to  law  <l  jniiii:  tie  iiiillil^.  .So 
tlu'  lormalities  prescrihed  hy  a  Statute 
for  the  opcnin:.'  of  a  roail,  and  I'oi'  the 
expropriation  of  the  owner,  must  he 
I'oUowi'd.  ami  a  municipality  failing  t<i 
oliscrve  such  formalities  ^vill  he  con- 
demned to  restore  tiie  land,  and  pay 
<lania,L:es.  allh(ai;ih  the  formalities  ne- 
•elected  have  l)eeii  ohscrved  afteraction 
lirou^'ht.  That  the  ri^'ht  of  a '-orpora- 
lion  to  t'Uti'i'  upon  lands  depends  on 
the  prior  evaluation.  T/ic  t'orfiorad'ou 
i'l'  Ihe  TowHsliiji  of  2\t:hi>n  .!•  Lciiiieux. 
.lud^'ment  conlirmin;:,  Id  September 
l>'7(i.  Sir  A.  A.  Doriou,  < '.  ,1..  .Monk, 
h'amsav,  Sanhoi'ii.  Tessier  .1.1.  Kep.  2 
(,».  I..  hM.'1'.p. 

Ihe  jiiMUM'al  jpower  concede(l  to  a 
municipal  coi'pnration  to  expropriate 
lor  the  purpose  of  opening;  streets,  i> 
not  to  In-  inleij)retpd  so  as  to  ov<!r-ride 
a  statutory  power,  ju'cviously  conceded, 
to  hold  certain  Land  for  the  jiurpose? 
of  a  work  of  pnhlie  utility,  such  as  a 
bridge.  The  Mai/or  dc.  of  llterrillc  <l 
JoHin  «l  al.  yi.  .hhlgiuent  conlirming. 
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I'j:  .hine  ISSO.    Dorion    < '.    •!.,    Monk, 
K'lMisav.  Tessiei,  Cross  .1.1.    lie]'-  ^  ''^"*-'- 

Wiien  dei)entures  are  i.«sued  nndi'r  a 
|;\ Law.  sanctioneil  \>y  llie  Lieutenant- 
(,,i\iriioi' in  CoMneii,  the  ninnieipality 
I  harmed  will  not  lie  allowed  to  traverse 
ill,.  Ihci  that  the  By  I -aw  was  duly 
|ia>sed.  The  nnnnii|iality  ehar>.'ud  lias 
it-  recourse  apunst  tho-c  wlio  have 
wiiliilly  joined  in  the  illle;.'aiity  if  any 
!ias  hrenconiinitted.  i  'iir/i<i>ati<iii  of  St- 
liidlUiumi  <r  r'lvjxirnh'oii  nf  JJniiii- 
,ii"iiii.  (»>.  .Indgnient  coniirinin^',  •'>  .Inno 
1^7(1.  Dorion,  ( ".  .1.,  Monk,  Uainsay, 
i'essicr,  Mcl.'ord  .M.  7  IJev.  Leg.  7lil. 

l;\  an  act  ol'  tiie  le;.'islatureor  (.Juelie(^ 
I  II  and  4"i  \'ic.,  c.  Ui)  it  was  enacted 
-.■it,  J:  "  In  t'onstructini:  .said  line,  the 

•  said  Company  shall  l>o  hoimil  to  con- 

•  linue  I'rom  the  present  terminus  oltho 
>aid    Levis  ami    Kennehee    h'aihvay, 

■  in  the  pai'ish  ol  Notre-Danio  <le  Levis. 
into  N<itrel)aine  ward  in  the  town 
III  L(.vi>,  antl  erect  a  station  there, 
liicuce  traversing  Lau/.on  ward,  in 
iiic    ~aid    town    of    L«''vis,   an«l    the 

•  vilia.'i's  of  MiiMiville  and  Lau/.on,  to 
;u'ii\i'  at  deep  w.iter    in  sai<l    Lau/.on 

•ward:    )irovide<i    that    within    thirty 

•  'lays  IVom  the  sanction  ol  the  present 
at  t,  the  Corporation  ol  the  town  of 
{..'■vis  lurnislies  the  said  Company 
uiili  it>  valid  guarantee  and  obliga- 
lion  til  pay  all  exci-ss  over  thirty 
tliousantl  <lollars  of  Ike  cost  o/'expro- 
priitliou  for  Ilie  riijhf  of  irdi/  upon 
Ho  said  <lescribfd  route,  in  so  I'ar  as 
-aid  route  iravorses  tiie  pai'i>h  ol 
Notre  Paine  do  f/'viw.  Notre-Dame 
::iid    Lau/.on    wards,    in    the   town   ol' 

•  i..'vi-,  and  \\n'.  villages  ol'  Bienville 
:iii.i  L,iu/.oii.  Tollowing  the  brown  Inie 
-liiiwii  (in  the  plan  of  the   sai<l  <  om- 

■  I'any,  to  lie  deposite<i  lor  reference 
ill  tlie  I'uMie  Works  Department  of 
I  his  I'lovince.  to  the  point  of  inter- 
MctiDii  wiih  till-  ri'd  line  upon  sai<l 
jiali." 

I'll.'  town  roiincil  passed  a  liylaw   to 

;li..  iiillrnviiig  ctl'rct :  "  '\'\\v  Corporation 

'  '  tin-  sai<l  town  fully   appnteiating  the 

line  Mill  advantage  which   will  accrue 

t"  :t  ly  the  said  a<'t,  and  in  order  to 


give  (licet  to  it  fthe  Corporationi 
engagi's  iiy  these  presents  to  pay,  and 
ginnantee  to  jiay  to  the  said  Company, 
the  whole  cost  over  and  hIhivi?  th« 
thirty  thousand  dollais  expropriation, 
l'<»r  right  of  way  on  the  Iin«^  mentioned 
in  said  act.  providing  th<i  said  line 
mentioned  in  said  act,  passivs  through 
the  parish  of  Noti'e  Danu"  de  Levis  an<l 
Notre-!)ame  and  Lm/on  wards,  in  the 
town  of  Levis,  and  the  villages  of 
Bienville  and  Lauzon,  according  to  tho 
brown  line  marked  on  the  plan  depo- 
sited as  aforesaid,  jnxt  to  t/ii;  point  of 
intcriitctioii  with  tlic  red  line  on  saiil 
plan.  The  whole  such  as  shewn  in  tho 
said  plan  at  the  time  of  the  passag*!  of 
said  .act,  and  aicordin;/  to  tlu:  breadth 
and  depth  Hi  that  tinn;  estimated  and 
rep(»ited  on  by  the  engineers  of  tho 
grounds  to  bo  cxpropriateil  on  said 
survey.  The  j)resont  obligation  and 
guarantee  nnist  be  applied  to  and  cover 
the  cost  of  dxjiropriation  ol  the  neces- 
sary groimd,  to  erect  a  station  of  tho 
said  roai'  such  as  jirqjocteil,  in  Notre- 
Danie  ward  of  this  town.'' 


iSigned,!     ••  <{t:OK(iK  CoirrKi-:. 

Mayor." 

//(/</ by  this  Court  tliat  the  nnmi- 
cipal  council  ol  tin*  town  of  Levis  had 
the  authority  to  pa.ss  a  by-law  to  bind 
thti  corporation  under  the  }irovisions 
of  the  statute  above  referred  to,  and 
that  the  by  law  io  (luestion  was  con- 
formable to  tin-  sai  I  .'Statute.  The  Cor- 
poration of  the  Town  of  Leris  A-  The. 
Quebec  Harehonse  ('onipunij,  t^.  .ludg- 
ment  reversing  7  Dec,  Is.'^.i.  .Sir  A.  A. 
Dorion,  C.  .L,  luunsay,  Tessier,  Cross, 
Baby.  .1.1.    h'anisiiy.  Tessier,  .1.1.,  dis. 

.\  municipal  corporation  is  >■  \  liable 
tor  damages  to  a  pttrsi^n  biii,  lingon  iiis 
premises,  for  injury  by  water,  owing  to 
the  fact  that  the  corporation  hail  not 
drained  its  adjoining  land,  although 
such  land  be  destined  as  an  intended 
street.  Iliiiprl  <!'•  The  Mai/or  ,('-c.  of 
Montreal,  M.  ludgment  conlirming  17 
Sejitemher,  iNSd.  Dorion.  C.  ,1.,  Monk, 
Hamsay,  Cross,  .1.1.  3  Leg.  .News  ".L*(.'. 

The  corporation  of  tho  City  ol  Mont- 
real is  liable  lor  an  accident  caused  bv 
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its  sti'ctMs.  Ihtii  (irviiicr  <!■  '/'//»  Miii/nr 
.1  III,  iif'  MiiiifiKil,  M.  .Iiiiluiiii'iit  rcviT 
siii^'  I'l  Se|iti'inl)<T  IsT*'.  Sir  A.  A. 
Unrion.  <".  .1..  Monk,  liiiiu-^iiv.  Siuilinrn, 
T(.<sii-r,  .1.1.   IN")..  -M  .1.  -".M.. 

N.iTi-; By   tin-  case  it   would   sccni 

tliat  the  oust-  nt  i  »".\(.il  and  l,i>  .Mairc  di> 
(^ncliiT  i-i  over  iiilfd.  r.  \l'>  L.  ('.  I>.  404. 

Till-  .  Ill  |,oriiti(in  1)1  Mnnti'cal  is  lial'lf 
in  dania,i.'i'«  li>f  <'lnsin;.'  a  .^ticot.  liy 
nliuli  ai'ti's-  to  tlic  property  ot  tlit» 
riaintitl'ua,.<  ri'iidd'cd  notal>ly  and  in  a 
>pft'ial  niaiiiuT  moiT  difliciilt.  'J'/ir 
Mai/i'i'  <t'  "'.  "J'  Moiilreii/  A'  Ih-unniioHil. 
'I'asclioiraii.  K'amsay,  S.mliorn,  Mackay. 
loiraiu'c.  .1.1.  .Mackav,  'roi'i'ancf.  ,1.1.. 
•  lis.   li.'p.  I  N.I.  •^■J".. 

Nun: rill-   judL'ini'iit  was  icverscil 

ill  till'  l';i\y  <  'ouncil,  on  tlit-.trroinnl  tliat 
the  claim,  il' any  i'\i<t<'d,  nnist  lie  iii',i.'od 
i)ct'or«  tln'  .-pifial  iriliunid  oT  lujjninis 
sioncr.-.  appointi'd  to  valui'  dania^jfus 
occasioned  \<\  cxpinpiiatioiis.  'I'litMr 
l.ordsliii's,  however,  incidentally  <'.\- 
jii'cs^ed  the  opinidii  tliat  tlio  statiitor\' 
pf)Wi'r  to  close  a  street,  not  l)cinj.'inadt^ 
sptM'ially  snliject  to  daina,i.'es.  the  (!oi- 
poration  \v.is  imt  l.oimd  to  indciniiiiy 
tlic  proprietoi.     In  a   later  case,   /{fill 

\  T/'l  Ciirpin-ulinn  <;/  Qiiihi'C,  tlie 
Judicial  coniuiittee  expl.iiiied,  tliat  tlie\ 
did  not  mean  to  .-ay  that  if  accoss  to  a 
property  wer<>  ciu  oil  <lama;:os  could 
not  I'e  lecnveied  itom  ,•!  corporation 
haviiii:  an  uni|Ualilied  power  to  do  the 
act  complained  ol.  I'liis  court  has  not 
considered  it<e|l  hound  hy  these  illflii 
ul  tli<'  Trivy  ( 'oiuicil.<  >n  the  question  ol' 
jin'isiliction  the  coininissionfrsarenot  a 
ti'il)unal.  and  thereloie  uoijiii  hct'orc 
thcni  is  nierolv  a  tbi'in  ot  procechirc. 
which  may  lie  omitted  expressly  or 
iinpliedlv  liy  till'  parties,  lu  .nldition  to 
this,  then'  is  nothing;  lietterestahlished 
ill  our  law.  than  that  the  jurisdiction  of 
tlie  ordinary  tril)unals  is  not  taken 
away  by  the  mere  I'act  ot  a  speeial  ex- 
(M'ptional  triliiinal  heiui:  a[)jiointRd. 
unless  the  intention  of  the  legislature 
to  limit  the  ordinary  jurisdiction  is 
•  •.learly  expres.sed.  The  second  j)oint 
was  not  lormally  tlei'ided.  and  the  case 
of  liHI  i('  The  (.'iir2>'irah\iii   oj'   (^ue.hec, 


explanatory  ol  the  aliove  case,  relic., 
on  a  distinction  wliicli  has  no  foniiil 
at  ion  in  our  law.  Depriving  a  party  ol 
the  egress  from  and  ingress  to  his  pro 
petty  which  lie  has  hitherto  cMijoyed,  i> 
a  very  mainfest  exprojiri'ition ;  Imt 
there  are  others,  sucii  as  making  a 
street  all  'nil inixsv,  close  to  u  maii'> 
door.  The  opinion  expressed  In  the 
cus<-,  ol  'I'Ik  Miviiir  III'  Mniilical  ,\- 
lh-iii)iiiii>iiil.  did  not  really  turn  on  any 
distiiH'tion  liet\veen  iiirliiri'.  and  im- 
/iiissi.  hut  on  the  geiK'ial  )iriiiciplt., 
that  .'I  pei>on  is  not  liaMe  in  damage- 
lor  doing  what  the  law  permits  him  tn 
do.  On  this  point  tliere  has  never  heen 
a<|Uestion  ••  nciii"  iliniiinnii  fecit,  nis, 
i/lli  ill Jiri'.  iiiii'il  /iirnc  Jll.s  null  lia'.et 
11  iiliii.i  villi  iin." 

Thei'itv  oj  Montieal  raised  the  level 
ol  a  sifcet  williin  the  city,  so  as  tn 
ilamage  the  propertv  of  the  plaintitf. 
An  aciiou  of  damai.'es  was  dismissiii, 
under  .ii  tide  L'l'til  ( ',  r.  ( |  ,  The(  "oiirt  n. 
Appeal  maintained  the  pl.'iintitl's  right 
of  action  in  the  oivlinary  courts,  aiiu 
that  the  ilainage  com]ilained  of  heiii;' 
continuous  in  it>  nature,  and  there  lie- 
ing  no  special  plea  or  e\idence  to  show 
when  siicli  d.uuage  occurred  or  ccasi'il, 
the  two  year's  pres(.|.i|,tii)ii  was  not  aji 
pliealile.  (i rni irr  i/  nl.  A  Tin  ('ili/  oj 
Mull  I  rial.  M.  .ludL'iiient  re\-ersing,  :, 
fel...    I>s(i.   Sir   A.  A.    I >oiion.  •_'•'.  .1.1 'Iv 

•'i  I, eg.   News  .'d  . 

A  iiiuiiirip.'d  coi  poratioii  has  pdue; 
to  make  ;i  transaction.  Ilai-limul  A'  Li 
('i>r/ii<riiliiiii  ill  SI.  Tlii'i'iliirr  il' Ari"ii. 
M.  .ludgmeiit  ro\('rsing.  .<epteml)ei, 
ISTI.  .Monk.  I'aschereau.  Iiamsay.  ho- 
ranger.  Jieaialrv,  .1.1.  r)is.  .Monk  .v:  I'eaii- 
dry..M. 

La  Com  Superiiire  ajiiiidictlon  pom 
connaitre  d'line  poursiiite.  j>our  le  re- 
couvrenient  irune  somine  oxcedaiu 
rslion,  ponr  trav.iux  faits  jjour  uiie  coi- 
jioration  nuinici|>ale  siir  des  cliemiib 
aux  iiaisdu  j)roj>rietaire,  et  co,  noiiobv 
tant  les  articles  .i'.KS,  401,  ".(.ji  et  1042.  C 


(1 )  'flu'  following  at  lions  ;iie  itrescribed  by 
two  yi'urs. — 'io.  Fcir  dauriges  resultiug  frou; 
olfciirtis  and  i|uasi-oll'fiii  cs  wlieuever  other 
provisions  do  uot  aj)])ly. 
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M.  h'().ss  d'  C'orporati'iii  of  St.  Vh'tiUlv. 
l^>.  .Iiidu'iiu'iit  coiilinniti^'.  s  May,  iNHi!. 
"^'ir  \.  A.  Doi'ion.  < '.  J.,  liamsay, 'I'ossior, 
(loss.  liiiby,  .1.1.  Kei).  I  I  l{ov.  Le«.  .V-'O. 

A  iJrivatocnui]i!iiiy  actiiiifas  a  torpo- 
i.ition  will  be  iMijoiiuMl.  on  a  inosoon- 
tinii  at  till'  iiistaiuic  of  tho  Attorney 
(n'UiMal.  todisooiitiiiiii'  its  i»roceeilin;is. 
Ami  tlif  constitiitioiioi'tlio  association, 
its  liavinii  a  lioai'il  of  direcitors  with 
power  to  uinke  liy  laws,  and  liaving  !i 
( Diporate  seal  are  indif.'itions  ol  its 
ictiiii,' !is  a  I'oriKiration.  Dor'utn  it  Tim 
Miiiinen  (t'eiieral.  M.  .Iiidjiinont  con- 
'iniiiii.L'.  liU  S('|pti;MilM'r,  ISSj.  Sir  A.  A. 
Donoii.  ('.  .1.,  Iiiiiiisay.  'rcssiiM',  Cross, 
llil.y,   .'.I.  lifport.MJ  1  Log.  News,  .iT:!. 


A  -iilisi  riliiT  to  the  stock-list  ol  a 
rdiiipaiiy  ill  oomsi'  ol'm^u'dnization.  mid 
-iil'.-L'(|iifiitly  organized,  is  hound  strict- 
!v  I'V  the  conditions  ol  thesuhscnption 
liM,  and  the  company  snhso(|nontly  in- 
1  Dipoiiitcd  is  not  hound  hy  tho  stipula- 
tion- 111  a  private  l«"tii>r  granted  to  the 
;-iilis(iii)cr  liy  a  promoter  of  the  com 
paii\    who  ohtained    the    suhscriptioii, 

iinl  wiio  siirnod  this  lettc'r  as  secretary 
;iin  Ituijiiire  and  director  of  the  conipa- 
,'i\      ■^'■iii  s  A-  Mmifrcti/    Cotton  Coiiipa- 

.'/.  M.  ■InclL.'iuent   contirming.    I>  Sep.. 

I>7"<.     Sii  A.  A.    i>orion,   C.I.,    Monk, 

!;;iiii-av,  Tes-ier,  J)unkin,  J.J.  Koportod 

If.l.  inv   i  1.,.-    N.'ws,  4.')0. 

ill.'    -liar<'  iiolders    ol    a  .joint-stock 

. diiipauy    incorporated    i)y   letters    pa 

ii'iii.ai'c    tho»e  named    in   the    letters 

i.U'iii.    ;i»    also    tliosi'    who   sul>scri})0 

ti.rihi-  i-siK'   of  the    letters   patent. 

:  ii'Ki-  w  |(0  have   slllisi'l'ihetl    the    stock 

'\~\  l.t-lole  the  eliii.-siou    o!     tlio    letters 

;. it. 'lit.  and    wlio    ha\c  ni>t   taken  part 

- -Iiuiciiolder.- ai't'M'    the    issue  of  tho 

•  11. 1-  pati'iit  are  not  conti'ihntorie-^  as 

•iiar.lioldi'r,-..     liusrinij/  il-    'J'he    I'liimi 

.\tirni(ilii>ii    I'limi'utiii.     M.    .FudiTiuent 

le'versiiii.'.  |s  Septoni'oer,  1S7S.  Sir.    A. 

A.  i'orion.   ('.  .i..    Monk,    Hain.say,    Tes- 

-i.:i,  Ci.i--.  .1.1.      1,', -ported   1.'4   .1.    i:!>.  1 

).-••.'.  New-.    I'll. 

Sdiilil,': — Tiiai  a  purchaser,  stihsr- 
:i'>ciilli/  1(1  incorporation,  of  shares  suh 
"  lilx'd  prior  to  iiu'orjioration,  and  wlio 
1. 1^  paid   a   c.tli   after  his  purcha.se,  is 


estopped  from  contesting  the  validity 
of  th"  original  siihscription.  Macdou- 
(jail  el  III.  Till'  I'liioii  Xarii/a/inn  dun- 
1)11111/.  M.  .Iiidgnient  contirming,  \C) 
March,  l>>77.  Monk.  Iianisav,  .*^anl'orii, 
Tossicr.  .1.1.   h'ep.  Ji  .1.  <•.:;. 

N'oii'; I'liisfiuestiou  was  raised  on  a 

rcijin'lc  rii'ilf  :  hut  the  p»!tition  did  not 
hring  .\iipeilants  within  the  terms  of 
art.  ."iii."(  ( '.  ('.  I',  strictly  speaking 
therefore,  tho  petition  was  not  dismiss- 
ed on  the  merit-. 

.\  Joiut-siock  comiiai\y  sold  oti  its 
whole  stock  and  eU'ects,  and  hy  resolu- 
tion discharged  its  sharehoUh-rs  of  tho 
payment  of  the  ten  per  cent.  >»till  due 
on  it>  stock.  Jfehl,  that  on  sahieurrif 
a  shareholder  tiien  in  arrear  might  ho 
condemned  to  pay  the  halance  .v  dUf 
on  liis -tock  to  a. judgment  I'reditor  of 
the  company.  Ihinmse  ,!■  liicliuril,  Q. 
.ludgment  reversing,  .')  .SeptomlKU', 
Is7f..  Sir  A.  A.  Dorion,  ( '.  .1.  .Monk, 
hamsay.  .^anhorn,  Te-sier,  .M. 

Whei''-  a  party,  hy  error,  suhscrihed 
for  a  larger  niimhcr  of  shares  that  ln) 
intended  to  take,  in  the  capital  stock 
o\'  an  Insurance  < 'ompany,  and  hail 
sought  inetfoctualiy  to  he  relievcil 
therefrom  immediately  after,  hut  took 
no  legal  sti>jis  to  annull  tho  contract 
until  he  was  sued  lor  calls  to  cover 
loss(»s,  and  had  in  themeantinu^  accept- 
ed a  dividend  of  ten  per  cent  on  liis 
shares,  he  will  not  he  allowed  to  repu- 
diati'  his  subscription. 

f'ousrnf  given  by  error  does  not 
make  the  contract  mill,  t  ofi^  >(•  Slaila- 
riiUil  liisiininrr  Co.  (^.  .1  uilgiueiil  con- 
lirming.  s  .March,  Issit.  Sir  A.  A.  Do- 
rion, C.  .1..  Nfonk.  iviim.say,  Tcssier, 
('ross.  .1.1.  .Monk  iV:  TessitM'.  .1.1.,  dis. 'i 
(,«.  L.  i;.  I  17.  id  Kev.  Leg.  L>S'.t. 

N'oTK — In  the  Siiprejiit'  Court  this 
judgment  was  I'oversed,  the  Court  hold- 
ing that  the  taking  of  10  per  cent  was 
not  an  ac(|Uiosence.  as  it  was  taken  as 
interot  on  tht>  amnunt  the  .\|)pellant 
iiad  paid  in.t'i  Kep.  Supreme  Court,  I '.>;». 

The  only  ditllculty  to  this  theory  is 
that  it  is  unquestionulile  the  .Vppellant 
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took  it  as  a  dividend  on  his  sliaies  as 
sul)scril)ed,  and  not  as  interest.  To 
some  oxtont  tlio  case  was  a  hard  one 
and  tlio  judgment  of  the  Supreme  Court 
was  simply  sentimental.,  dolo  J'ucere, 
qui  siio  jure  uiitur.'^  II'  it  were  not 
lor  certain  decisions,  one  would  bo  dis- 
posed to  say  that  the  principle  was 
strangely  misfipplied  in  a  case  like  this. 
J'he  common  law  right  and  the  statu-  j 
tory  power  stand  on  quite  a  different 
tooting.  The  former  is  common  to  all 
men,  tlio  latter  is  a  mere  privilege, 
specially  granted  to  a  jierson,  and  it 
can  hardly  be  presumed  that  it  was  the 
intention  to  benetit  one  man  at  the  ex- 
pense of  another.  It  is  possible  that 
the  use  of  the  expression  "  tlie  law"  in 
English  to  express  both  a  law  and  fhe 
law,  may,  to  some  extent,  explain  th  ^ 
extraordinary  fallacy. 

Action  against  a  joint  stock  company 
to  compel  the  company  to  transfer  in 
their  books  shares  belonging  to  Appel- 
lant. The  action  was  diL'niise<I  in  the 
Court  below  for  the  following  reasons  : 

"  Considerant  <|ue  les  transports  alk'-- 
gues  avoii'ete  consentis  a  larequerante, 
n'ont  i)as  ete  accei)tes  par  elle  ; 

"  (Jons idi' rant  qu'aux  tonnes  de  I'ar- 
ticle  J57.'i  de  notrc  Code  Civil,  le  ti'ans- 
port  des  actions  dans  les  fomls  des 
compagnies  incorporees  est  regie  par 
les  actes  d'incorporation  ou  reglements 
<le  ces  compagnies ; 

"  Consideiant  qu'aux  termes  du  re- 
glement  onzieme  de  la  Defendeiesse, 
les  parts  dans  la  elite  compagnie  De- 
fenderesse,  ne  peuvent  etre  transpor- 
tees  que  par  ecrit  dans  ses  livres,  signe 
par  le  cedant  et  le  cessionnaire,  ee  der- 
nier comme  acceptant  le  transport ; 

'•  Considerant  (|ue  vis-avis  la  sooirte 
Defenderesse,  la  saisie  du  cessionnaire 
ne  put  resulter  (|ue  de  I'accomplisse- 
ment  des  ibrmalites  in-eserites  par  les 
reglements  ou  statuts  d'icelle  societe 
quant  au  transport  ; 

"  Considerant  qu'il  est  admis  que  les 
codants  n'ont  jias  d'autres  actions 
«huis   la  ilite  Compagnie  Defenderesse 
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ct  n'cii  avaient  j)lus  lorsque  la  l\c- 
querante  s'est  presentee  pom-  ae- 
ceptc  les  dits  transports,  attendu  ()Ut! 
les  dites  actions  avaient  ete  transpor- 
tees  a,  d'autres,  lesquels  avaient  accej)- 
te  les  dits  transports."  Hart  d-  vir  «t; 
The  Montreal  Mamifactttrinfj  Compa- 
ny. M.  Judgment  confirmini;,  14  Dec. 
]^78,  Sir  A.  A.  Dorion,  C.^J.,  Monk. 
Ramsay,  Tessier,  Cross,  JJ 

A  building  Society  incorporated  un- 
der H.  S.  L  C.  c.  61)  may  borrow,  when 
authorized  so  to  do  by  its  By-Laws,— and 
it  may  make  a  promissory'  note  in  ac- 
knowledgment of  such  a  liability, — antl 
in  absence  of  a  special  pleading  (.lenying 
\  the  authority  of  the  otficers  to  make 
such  note,  and  that  it  was  given  for  value 
it  will  be  ijresumed  that  the  officers 
!  were  autliorized  to  make  it,  and  that 
J  it  was  given  for  value.  La  Soci6t4  de 
Construction  du  Canada  «t-  La  lianque 
Nationale.  M.  .ludgment  confirmins, 
If)  ]March  1X80.  Sir  A.  A.  Dorion  C.  S., 
^lonk,  Kamsav,  Cross.  Caron  .JJ.  24  .1. 
J2(j,  ;;  Leg.  News  LiO.' 

A  lease  iiy  a  Telegraph  Comj>any  ot 
all  its   lines   for   ".iT   years,   at   a   (ixe<l 
annual  rent,  the  lessees  to  have  control 
of  the  rates  for  transmision  of  message.-, 
etc.,  was  held  to  be  legal,  their  behig  a 
clause  in  the   charter  giving  the   com- 
pany power  to  let,  convey  or  otherwi.-e 
part  with  their  estate,  real,  pergonal  or 
mixed.   Tlie   Montreal    Teleyrak    Coin- 
\  pani/ li-  Low.  M.  Judgment  reversing'. 
I  I ',t  .S-p.  LScS;;.   Sir   A.    A.   Dorion   CI, 
:  Monk,  Ramsay,  ('ross,  Baby,  JJ.     Tin- 
;  Chief  Justice  and  Kamsay   .1.  ilis.  Reii. 
'  (■)  Leg.  News  'A'2~. 

A  railway  company   was   authorized 
to  issue  a  second  quantity   of  deben- 
i  tiu'es  when  45  miles  of  their   load  w.'ik 
tinished,  and  that  then  tlieso  new  de- 
bentures would  I'an'    with  those  pre- 
[  viously   issued.    The    new   debentiu'es 
I  were  issued  before  the  load  was  finished 
and  the  holders  of  tlio  (ii'st  issue  of  de- 
bentiu'es claiming  on  monies  belonging 
j  to   the   railway     company,   contender  1 
I  that   these   second    delientiu'cs     were 
j  illegally  issued.  <  »n  the  part  of  the  Cor- 
I  poration    of    (I'uebec,    holder    of    the 
second  debentui'cs,  it  was  contended 
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tli;it  thf!  t'orty-fivo  milcvs  >vert)  so  nearly 
lini^lieil  as  to  be  a  substantial  t'uHil- 
iiicntof  tlio  roquirciucnt,  and  that  a 
Statute  ol'tlio  I'rovinco  oi  (2ueboc  had 
iinpliodly  atUrinod  tliat  tho  torty-tivG 
iiiiles  were  tinisht'd. 


lleld  ill  this  Court,  that  a  special 
i.iiwcM',  tlio  exercise  of  which  was  to 
iliminisli  the  rights  of  others,  must  be 
closely  iollovved,  and  that  where  it  was 
a  thing  to  be  done,  before  the  power 
was  exercised,  it  must  be  done  etiect- 
ually.  Also  that  the  proof  of  tiie  pie- 
.uiible  of  a  private  bill  did  not  go 
lievnud  the  purposes  of  the  act,  and 
dill  not  amount  to  a  legislative  declara- 
tion of  the  existonct!  of  a  fact  generally. 
('oi/>iirufi'>ii  of  fhr  Cilji  of  Quebec  A 
The  Quchci:  'Central  liaiiwai/  Co.  t^. 
Judgment  continuing,  S  (Jet.  ISS;].  Sir 
A.  A.  I'niion.  < '.  .1.,  Ramsay,  Tessier, 
<  loss,  Jlaby.  -i.!.  Tessier,  J.  dis.  In  the 
SuprcuK;  t 'ourt  tliis    judgment   was  re- 

A  tori'igu  corporation  may  be  sued 
ai  mv  place  in  Lower  Canada  where  it 
iios  an  otHce  for  the  transaction  of 
liusiness.  .So  where  a  foreign  corpora- 
tion has  an  oiKce  for  the  sale  of  slee})- 
iu::'  oar  tickets,  at  Montreal,  the  Com- 
pany was  rightly  impleaded  in  an 
action  for  damages  for  imlawfuUy  ex- 
pelling the  riaintiti',  holder  of  a  sleej)- 
ms  car  ticket  issuetl  by  the  com- 
]i.iny,  from  one  of  their  sleeping  cars, 
and  thus  compelling  him  to  travel  to 
Alontreal  without  the  accommodation 
to  wliich  ho  was  entitled.  Tlie  New 
]'"rL-  (.'eutral SleepiiKj  Car  Co.  k  J>o)io- 
V'tn.  .M.  .ludu'uient  cnnlirmimr.  I'T  Mav, 

riie  lino  which  a  corporation  may  be 
condenmed  to  pay  under  Article  1025 
('.  c.  p.,  should  be  ordered  to  be  paid 
one  half  to  the  crown  and  one  half  to 
tile  petitionei'.  The  Montreal,  Furtland 
,!•  Huston  liailwa;!  Co.  A-  Ifation.  ^l. 
.liidgment  modified.  L'4  March,  ISiS.i.  Sir 
A.  .\.  Dorion,  ( '.  .1.,  Itamsav,  Tessier, 
Cross,  Baby,  J.I.  Rep.  M.  L.'l;.  I.  (I  B. 
■  )l.  '^  Leg.  Xews  274. 

A  meml)er  ol  an  incorporated  Ben- 
evolent   Association    must    have    duo 


notice  given  him  before   he   can  be  ex- 
pelled for  non  payment  of  dues. 

.V  writ  of  mandiimua  will  be  ordered 
to  issue  to  restore  the  expelled  member 
subject  to  payment  being  made  by 
him  of  arrears  due  to  the  .Society. 
Lapierre  &  L' Union  St.  Joseph,  M. 
Judgment  reversing  21  December, 
IS77.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J.J.  Reported 
21  .1.  .';;^)2,  I  Leg.  News  '.V.i.  Reversed  in 
Supremo  Comt.  4  S.  C.  R.  1 1)4. 

Members  of  a  corporate  body  were 
e.xj)elled  from  the  meeting  rooms  of 
the  Society.  They  retiretl  and  met  in 
another  place,  and  organized  them- 
selves for  objects  similar  to  those  of  the 
association,  taking  a  new  name.     The 

I  trustees  were  among  this  ninnber.  On 
an  action  by  the  old  association  calling 
on  the  trustees  to  a  account,  it  was 
held,  \>y  the  Court  of  Review  that  of  the 
members  who  had  taken  ii  now  name 
represented  the  old  a-^sociation,  and 
that  having  accoimted  that  association 
they  were  ilischarged.  Court  Mount 
Royal,  No.  r)t)'J4  &c.,  <{•  Jionlton  i{:  al., 
M.  .rudgmont  confirming  22  November, 
IS.^1.  Sir  A.  \.  Dorion,  C.  ,L,    Ramsay, 

I  Tessier,  Cross,  Baby,  .U.  Ramsay,  .f., 
dissenting. 


COSTS. — In  French,  costs,  taken 
generally,  are  called  dej)ens  de  V  act  ion. 
Frais  is  sometimes  iise<l  to  e.xpress 
a  particular  item  of  costs,  as /a«.ryVrt/,s', 
'^  frais  prejudiciaux."  KM'd.  16t)7,  T. 
XH,  art.  .],■  I  .lousse  I4S,  art.  2',»  C.  C, 
which,  however,  wouM  more  properly 
have  been  called  de/iens.  Frais  is 
also  used  as  a  generic  word  to  express 
all  kinds  of  costs,  as  in  article  1042  C 
P.  C. 

Costs  were  not  given  by  the  common 
law  of  either  England  or  France, 
although  known  to  the  Roman  law.  The 
first  English  statute  that  gave  costs  was 
the  statute  of  Glocester,  6  Edw.  1 , 
(1267)  2  Inst.  279  and  2.SS,  In  France, 
theOrd.  of  Charles  VII  in  i;}24,  V. 
Denisart,  vo.  Depens.  The  curious  will 
finil  !i  paragraph  •'  Feines  des  t4m6raires 
p/aidcnrs  sous  Justinien  '"  in  Bonjean, 
T.   des   actions,    2,   577.      He   gives  a 
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roferencc  to  all  tlic 
t<iil>jei;t. 


ai'lif'i'  t<'xts  oil  till' 


m 


■^■i 


Our  liiw  on  tlio  suViject  ol'  costs  arises 
]>ririciiial]y  out  of  till!  <  Mil.  ol'  ICit'iT.  It 
is  in  tlicsc  words.  l 

'•  Touto  jiartie,  soit  princijialo  on  in- 
torvcnante.  ipii  sucooinbora  niOm(>  aux 
renvois,  declinatoires,  evocations  on 
rcglenients  do  jiiircs.  sora  condanineo 
aiix  dcpcns  indelininiont.  noiiolistantla 
proxiniitc  on  autros  <|ualit6s  des  ])ar- 
tii^s  ;  sans  <jnc'  sous  jnvtiwte  d'cquitc 
partagu  d'avis.  on  four  tiuekju'autrc 
cause  qu(^  ec  soit,  ellc  en  ]iuissii  i'tre 
deeliarirec.  IVd'endons  a  nos  cours  do 
))ail''nn'nt,  grand  conscil.  cours  <if's 
aides,  et  autivs  nos  cours  :  re(iuctes  de 
notre  hotel  ct  du  ]iaiais,  ot  a  tons 
autres  juges,  dc  i)rononeer  par  hors  de 
cours  sans  dcjiens.  \'oulons  (|u"ils 
soient  taxes  en  vertu  de  notre  jircseuic 
or<lonnanee,  an  jirotit  de  celui  i|ui  aura 
ol)tenu  di'linitivenient.  encori^  (ju'ils 
n'eussent  jias  etc  adjuges.  sans  i|u'ils 
Ijuissent  etre  nioijeres,  liquides  iii  le- 
serves."    Titre  XXXI,  ait.  I. 

This    ordinaui-e     was    luiMishod    at 

rs,    E.  and  ( '., 


Quebec,  Noveuilier 


vol.  1.  ])  KM'i.  See  also  Jugenients 
et  deliheratifiiis  du  eoiiseil  souverain 
de  la  Nouvelle  France,  Tom.  L',  p.  lidi'. 
The  remonstrance  was  as  follows  : 

"  Sur  le  dit  titre,  que  jiarce  fju'en  co 
p.avs  il  est  <lit1icili^  d'etre  bien  conduit 
dans  les  alfaires  jiar  de  bons  avis,  ce 
qui  cause  souvent  qu'on  s'engage  a 
plaider  mal  a  jiiopos,  le  conseil,  sous  le 
bon  plaisir  du  I'oi,  se  reservpra  la  facul- 
te  de  ))ron(mcer  sur  l(\s  dejiens  avee 
mure  deliberation,  et  selon  I'exigence 
des  cas,  sans  s'arreter  a  jiresent  a  tout 
ce  qui  est  dans  le  dit  titre,  (|ui  regarde 
plus  les  procureiirs  et  les  avocats  qui 
ne  sont  ])oint  etablis  dans  ce  jiiiys,  qu(> 
les  i)arties,  lesquelles,  ))ar  la  diligence 
du  conseil,  ne  soutl'rent  jioint  par  la 
longueur  des  proccilures ;  (jue  rare- 
ment  on  adjuge  des  depens  jiour  les 
voyages  et  sejours,  et  qu<>  le  eonseil 
continuera  ce  qu'il  a  piatique  Jusiju'r 
present  de  ne  faire  toniber  autant  qu'il 
sera  possible  en  taxe  de  depens,  (jue 
les  expeditions  ties  arrets,  signitioations 


d'iceux  commandements.  sommatioiis 
saisies  et  executions  ;  et  que  les  juges 
royaux  et  subalternes  suivront  I'artiele 
tientetrois  du  dit  titre."  Ed.  and  <  'rd., 
vol.  I,  p.  L'UO. 

1  This  rcmonlruine  virtually  left  tiie 
costs  to  the  discretion  of  the  court,  and 
the  law  of  Canada  and  that  of  England 
are  therefore  in  this  matter  similar,   c. 

CIUMIN  U,  LAW. 

<  'ostsarein  tlie  discretion  oftlie*  'ouir 
adjudicating,  and  unless  given  on  an 
erroneous  principlo  a  condemnation  to 
co.-ts  will  not  justity  an  appeal.  Mohun 
k  (irijlin.  M.  .ludgment  contirmiu::, 
.luiie  Is74.  Dorion  < '.  .J.,  Taschereaii, 
Uainsay,  Sanborn.  Loianger  .1.1. 

Where  the  f 'ei'eudant  is  condeniued 
to  pay  costs,  th(!  Court  of  Appeal  will 
not  interfere  to  <|ualify  liow  the  cost 
are  to  bo  taxed,  and  to  say  whetlier 
the  Attorneys  fees  are  included.  Mc- 
Keirnuefal.il-  Vandal.  31.  .ludgment 
contirming,  21  February  ISS4.  Sir  A.  .\. 

I  Dorion,  C.   .1.,   Monk,    Kamsav,   Cross. 

i  Baby  ,bT. 

.V  judge  of  the  Suiieiioi' Couit,  may, 
;  in  his  discretion  allow  fees  to  counsel 
j  on  an  arbitration  to  fix  the    indemnity 

to  lie  jiaid  for  lands  taken  by  a  railway 
;  companv  43  and  44  \'ie..  c.  V.',.  S.  ',»  jiar. 
i  liO  and  ;i7.   Tim  Mon/rral  cf  Snrel  Rail- 

wail  Onnpanij  A-  Vinccnl  cf  al.  M. 
(.ludgment  contirming,    L'4     November 

ISS4.  Sir  A.  A.  J)orion,  C.  .J.,  Monk, 
'  Uamsay,  Tessiei',  Baby,  .I.J. 

Wliere  a  defendant  in  an  action  of 
damages  which  has  lieen  dismissed 
with  costs,  causes  an  immoveable  be- 
longing to  the  riaintiff  to  bo  taken  in 
execution  and  sold  by  the  Sheriff,  lie 
has  a  right  to  be  collocateil  l)y  privilege 
on  tlie  proceeds  of  sale  ior  his  costs  of 
suit  as  well  as  for  the  costs  subsequent 
to  judgment.  Tanncji  S-  Bet/nine  et  al. 
M.  -ludgment  confirming,  '!■>  .lanuarv 
ISX4.  Sir  A.  A.  Dorion,  C.  .J.,  Monk, 
I  liamsay.  Cross,  Baby  .1.1.  Ramsay  J.  dis- 
'  sentiin:.  Ilejiorted  S  heir.  Xews,  I. '>.'!.  M. 
L  K.  1.  (,>.  B.  2S. 

.\  ]nirty  successful    in  a  suit  was  con- 
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.Inuiied  in  pay  costs,  and  ho  appralfd 
timii  -o  iiuicli  ol  tlie  jiKl^'iueui  as  con- 
,|,.i,iiir<l  liim  to  (!Osts.  'I'lio  Court  of 
A),).ral  will  not  roa<lily  toiioli  a  judg- 
jiicnt  tor  i'ost.5,  or  iiitortore  with  any 
-iieiial  oi'dei'  as  to  costs,  unless  tlio 
ordei'  he  evidently  against  jtrinoiple 
and  justice.  Croitbic  A-  Jilncklock.  M. 
.iiidgincnt,  -~i  .huniary  ISTfi.  Doi-ion, 
c.  .1?,  ,M()iii<.  K'anisiiy,  Sanborn,  Tessier, 
,1.1. 

A  judgment  allowing  a  pension  «//■ 
),'tiilaire  will  he  rer""')ied  but  without 
(  nsts.  the  point  v<  ./cing  taken  by  the 
prfeiulant.  Kiii;/t  <irouijh  cO  Pi/iiiiiL  Q. 
iii'lgiueni.  2  March,  iAts.  Dorion,  ('.  ' 
.1..  .Monk,  llanisay,  'I'essier,  <,"ros«,  .hi. 
i;,.[,.  I  l,,g.  N.'ws  lir..  4  (.1  L.  n.  II. 

In  an  action  olMamages  in  tho  .Supe- 
rior Court  tor  a  large  amount  $40(1,  and 
[o  reconstruct  fences,  judgment  went 
ill  favour  of  Plaiutitf  for  ij?.")!*  and  full 
(lists  of  action.  The  Court  of  l\eview 
licM  this  was  an  (!.\oessivo  adjudica- 
iioii  as  to  costs,  and  I'evei'sed  the  judg- 
iiicut  as  to  costs.  The  Court  of  (Queen's  ' 
i'.iMich  refused  to  interfere  and  the  a[)- 
|M'al  was  dismissed  each  party  paying 
ills  own  costs.  Les  Siriirs  >Ic  la  Conijr^- 
ij((fiiiii  NofrfDaiiic  (f*  Jm  Corporation 
(/('  StoCinieijonde.  M.  1")  .func  ISSJ. 
:^ii'  A.  A.  Dorion,  Haby  .bf.  j 

Where  costs  have  been  awarded  on 
a  lals(>  jirineiplc,  the  judgment  will  be 
icvcrscd  in  appeal.  So  where  riaintitf 
gO(;s  to  evidence  on  his  whole  case  re- 
gar<lless  of  admissions  made  by  Defend- 
ant, which  adniissions  are  not  a  con- 
fession of  judgment  within  the  terms  of 
Art.  '.14  C.  ( '.  i'.,  and  only  recovers  what 
['cteiidant  by  his  j)lea  admitted  to  be 
I  Inc.  the  costsof  the  contestation  should 
l.ill  on  Plaintiff,  and  if  the  Defendant 
lie  condemned  to  pay  such  costs  the 
judgincnt  will  be  reformed  in  appeal 
'vitli  costs.  I'oitlin  et  al.  vs.  PrSvost. 
M.  .ludgment.  December  187").  Dorion, 
<'.  .J.,  Monk,  Kamsay,  Sanborn,  JJ. 
Kanisay,  .1.  dis. 

A  l.)cfendant  was  forecloscHl  by  de- 
fault to  an.swer  faitn  ef  articles  and 
moved  tohave  tliedefault  takenotf. This 
a[>plieation  was   refused  by  the  Court 


below  and  judgment  given  against  the 
interrogatories  Ijeing  laki^n pro.  con  t'f.s- 
.sis.  He  appealed;  the  judgment  of  the 
.Superior  Court  was  rever.sed  as  to  the 
refusal  toallow  the  Defendant  to  answer, 
and  h(!  was  permitted  to  answer  the  in- 
terrogatories on  payment  of  costs  in  the 
.Superior  <  'ourt  ilepnis  cl  ij  compri.s  I  ins- 
cription an  nitrite,  and  each  party  pay- 
ing his  own  costs.  Mc(rreerii  A-  G((</n^. 
•  ludgmeiU  4  .lune,  JSSd.  Dorion.  C.  . I., 
Monk,  Kamsay,  Tessiei',  <'i'Oss,  .M. 
Kamsay.  .1..  dis.  as  to  the  ijUestion  of 
costs  in  appeal,  .vppeilant  was  light 
in  the  appeal. 

^Vhen  a  party  is  condeinni;d  uu'ler 
the  iirovisioiis  of  an  Act  which  is /////« 
oircs,  go(^s  to  appeal,  and  (hiring  tlio 
appeal  an  .\ot  is  passed  by  the  legisla- 
lature  having  authority  over  the  .subject, 
which  Act  deprives  the  Appellant  of 
his  rights,  he  may  be  condemned  to 
pay  costs.  MrClanaijIian  A-  St.  Ann's 
Mutual  Jinildin'j Socic/i/.  .Judgment.  4 
February  ISlSO.  Dorion  ('.  .1.,  Monk, 
Kamsay,  Cross,  .hi.  {{amsay,  .1.,  dis.  as 
to  ipiostion  of  costs.  Appellant  was 
right  at  the  commencement  of  the  ac- 
tion, and  it  is  a  violation  of  j)rinciple  to 
condenm  tlie  party  in  tho  right  to  pay 
costs.  E.i:po9.t  facto  legislation  iloes 
not  merit  special  favour.  IJep.  3  Leg. 
News,  (il,  24  .1.  I  (•)!'. 

Action  on  a  lost  [iromi.ssory  note.  The 
judgment  went  for  IMaintiif  in  first  in- 
stance for  tlu^  amount  with  costs.  In 
review  the  judgment  was  modified  so 
as  to  deprive  J'laintitFof  his  costs.  lie 
appealeil.  M.  .Judgment  in  review  con- 
firmed. Bayard  0.  McMartin  et  al.  14 
June,  187S.  Dorion,  ('.  .1.,  Monk,  K.un- 
say,  Tessier,  Cross,  .M.    Rep.  2.3,  J.  211, 

9  Rev.  Leg.  (is'.t. 

Where  the  Uespondant  validly  desists 
from  so  much  of  the  judgment  in  his 
favour  as  is  (erroneous  the  costs  of  all  sub- 
sequent i)roceedings  will  be  on  the 
Appellant.  Chuloner  A;  Poitras.  t^. 
.Judgtnent,  •>  .June,  1S79.  Dorion,  C.  .)., 
Monk,  Kamsay,  Tessier,  Cross,  J.I.  liep. 

10  Kev.  Leg.  4'.l'». 

Where  a  resjiondent  has  desisted 
from    a   judgment    without   tendering 
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costs,  tin-  (ippeal  will  \>o  di^iuissed 
with  costs  of  both  Courts  Jtelleaii  ic 
(luay.  (I.  .Iiidginent,  I  Duo  ,  l,S74.  Co- 
rion,  C  .1.,  Monk,  'rasoheieiui,  Htiinsay, 
Sunhoni,  .1.1.  llep.  4,  (^  1..  W.  VU. 

NVln-ii  nil  ohligation  iiiontions  no 
place  ol  jiayiucnt,  the  ilulit  is  ])ayaljlo 
at  the  Dct'ciidants,  and  whon  tlio  cro- 
ditorsiics.  without  demand,  and  the 
dehtor.  with  his  jdea  setting  u|)  ahsenco 
of  dciiiaiid,  tcuilers  tlm  ainoiiiit  due. 
the  action  will  he  naaintaiiu'il  without 
costs,  /'mlriijne  A-  Groiidiii.  •\\u\'^nn'nt 
contirmiiig,  (>  Deoeniher,  IS74.  Dorion, 
<'..).,  Monk,  Taschereau.  Hamsay,  San- 
1)0111,  .1.1.  h'cp.  (),  I!ev.  keg  i'A:>,. 

When  a  sum  of  nioni'v  is  payahle  on 
demand,  with  interest,  an<l  the  Defen- 
dant pay>  into(Joui't  after  return,  when 
there  is  no  previous  dt-mand,  the  Plain- 
litt'will  lie  c()iidenine(|  to  pay  (^osts. 
/>e.'i)i)si(r-  (I-  /I'diii/Uo'l.  ^^.  .ludguieiit 
con  I  i  1111  in,;:.  '■'>  felininiy.  I^TC).  Dorioii. 
< '.  .1.,  Monk,  h'.'nnsav,  Siinliorn,  'I'essier, 


korsi|u'il  n'y  a  i)as  d'eiidioit  fixe  par 
rohligatioii.  la  demande  de  paienieiit 
doit  ctie  liiite  parle  creancier  an  domi- 
cile ilu  del'iteiir,  i(J  t'.  art.  ll.")l')  sans 
que  ce  dernier  soit  iinn  d"avertir  le 
creancier  <|Uaiid  il  soa  prct  ;'i  pay<M'. 
Jieaiidri/  <l  Ihirhcaii.  M.  .ludu'iucnt 
0011 1  inn  ill,;.',  I')  Fell.,  Is81.  Sir  A.  A. 
Dorion,  < '.  .!..  Monk.  Ifamsav.  Cross, 
Baby,  .1.1.   IJep.  1  Dec.  -TA.  I'f.s. 

Ill  all  action  on  ii  note  <ii  hrecef 
payable  on  dciiian<l,  ciist  ivill  be  given 
against  I'laintitl' if  there  be  no  [irevious 
tlemand,  and  if  Defendant  confesses 
judgment  on  the  return  of  the  action 
without  contestation  and  brings  tlie 
money  into  court  it  is  not  necessary 
for  the  debtor  to  prove  he  was  ready 
to  pay  when  the  note  fell  dwe.  Dorion 
tV -/>e«o/7.  ^r.  .Iiidgment  conlirming  i.'i 
May,  l.sT'.i.  .■<ir  A.  A.  Uorion,  Q.  .)., 
Monk,  b'ain^ay,  Cross,  .1.1.  Kep.  -!  Leg. 
News  171. 

Distraction  of  costs  was  awarded  to 

A  promissory  note  was  made  [layablo  '  the  Appellant's  Attorney  by  a  judg- 
at  Plaint  itrs  house,  but  siibseiiueiitly  '  ment  of  the  Circuit  Court.  This  judg- 
Plaintitl'gave  the  note  to  his  Attorney,  '  ment  was  conlirmed  in  Appeal  with 
aii<l  it  was  not  in  his  haiuls  to  return  it  ,  costs  to  the  Appellant. 


to  Defendant,  wlio,  on  suit,  without 
any  demand,  paid  tlie  money  into 
court  witli  his  plea.  Held  debtor  wa.s 
not  liable  for  the  costs  of  the  action. 
Lessard  <{■  Genes/,  Q.  Judgment  con- 
iirming  S  Oct.,  I8H;J.  Sir  A.  A.  Dorioa, 
C.  .r.,  Uamsay,  Tessier,  Piaby,  J.I. 

Either  party  is  entitled  to  demand 
bor7iui/e,  an<l.  in  case  of  its  behig 
refiLsed  by  the  otlier  party,  the  costs  of 
tlie  suit  if  suceesi'ul  will  be  '  /ne  by 
the  party  refusing  to  be  bounu.  JAbbij 
(f-  Jryiiiaii,  M.  .ludgtncnt  confirming 
March,  1S7").  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Pamsay,  Belanger,  JJ. 

The  Defendant  who  resists  the  bor. 
nai/t;  will  be  eonilemne<l  to  tlio  costs  of 
the  action.  (Irenier  if-  al,  if'  Girovx,  (J. 
.Iiidgment  confirniing  (1  Sep.,  1S77.  Sir 
A.  A.  Dorion.  < '.  .1..  .Monk.  Pamsay, 
Tessier,  .1.1. 

Where  the  Defendant  does  not 
aciiuiesce  in  tlie  demand  for  bornagc, 
but  plea'ls  spe(;ial  matter  to  avoid 
boriKti/e,  he  will  be  compelkHl  in  case 
of  failure  "o  substantiate  his  i)reten- 
tioiis,  to  ])ay  all  the  costs.  Jhir/and  ii- 
M(trdi<ii<ild.  .ludgment  conlirming  Sep., 
1.S7.').  I'orion.  <_".  .1..  Monk.  Taschereau, 
Pamsay.  Sanborn.  .1.1. 

Where  the  Defendant  in  .an  action  of 
bornuijc  contests  the  action  unsucoi'ss- 
fully  he  will  be  condemned  to  pay  the 
costs:  but  the  costs  of  bornaijewiXWm 
borne  e(iually  l)y  tlie  parties.  Jiouff'ard 
((•  yadcaii.  (}.  .Iiidgment  conHrming  "> 
.lune,  l.s7i'>.  Dorion,  C.  .f..  Monk.  Pam- 
sav.  Sanborn.  Tessier.  .F.I.  Pe}).  8  Pev. 
Leg.  ;>2I. 

The  cost--  of  an  imoontested  action 
en  boniai/c  shoud  be  at  tliejohit  charge 
of  the  jiarties.  Loi.'ielle  d-  Paraditi,  M. 
.ludginent  reversing  l'(i  Feb.,  ISSl.  Sir 
.V.  A,  Dorion,  C.  J.,  Monk,  Uamsav, 
Cross,  Baby,  .JJ.  Repi  I  Dec.  d'A.   L't)4. 
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Ucl'l  ■■ Tliat  to  .'111  oxocution  l>y  tlio 

Ai'iiellaiit.  tlie  li't'spondt^nt.  coiilil 
(ipposi^  in  coiupfiistition  ii  rlaiin.  lii' had 
ML'aiiist  the  Apjiellaiit"  Attorney  to 
tin- oxtmil  of  tilt' costs  in  the  Circuit 
('(Hiit.  lor  wliicli  distraction  of  costs 
had  lifcii  allowed,    hut  not  for  those  in 


!U>arded   to    the 
M.  dudi'- 


;i]j|ii'al.   nliicli    were 

.\Ii)ii'll;iiii.   Lni/dii  J-  '     (jonr, 

iiK'iit  ifvorsinir  lil  I'cc..  jss;;.  Sir  A.  A. 

Porinn.  < '.  .1  ,   iiimi~^ay.  Tcssier,  Cross, 

r,,iliy,  ■!•'.   i>anisiiy.  .1..  ills.    Ifep.  .>  Dec. 

li'A.  •';•!•'. 

Wiicrc  the  Kespondent  has  dehiyed 
the  inakiii.u;  n\'  tiic  transcript  l)y  any 
.u't  of  his.  he  will  not  lie  alloweil  costs 
cT  hi- motion  to  reject  the  ai)pcal  for 
want  of  !i  tianscript.  Friijini  <(,•  Parenf, 
M.  .Indirinoiit  Marcii,  IS74.  Tascliereaii, 
i;.iinsay.  Saiihorn.  I.oraiiirer,  .1.1. 

Ajipellant  had  ai>iiearo<l  too  lute  and 
moved  to  be  allowed  to  tilo  a  re,i.'ular 
ij.pearance.  Kospondeiit  also  moved 
to  have  the  irre,i.'nlara]ipearaiice  rejec:t- 
I'd.  i;es]iondents  motion  was  lejeeted 
withont  (;o-ts,  and  ajipi'llaiit  was  allow- 
■•1  tit  lile  a  rc'gular  ai'pearance  on  pay- 
imnt  of  the  costs  of  his  motion,  liiv.lde 
.1    /iic/nvul,  (l,  I   !)ec(>nilier.  1.^77. 

Where  there  is  an  error  of  procedure 
ii:  '.vhicli  both  i)arties  have  particij)ated 
the  one  ultimately  successful  will  not 
Ih;  allowed  the  co-ts  arisiiii,'  from  liis 
own  negliH't.  .So  where,  under  the  .'HI 
\'ic..  e.  IJ,  sects.  S  and  o,  a  party  has 
not  made  any  declaration  to  the  effect 
that  he  did  not  abandon  his  rigin,  of 
■Hijical  to  this  Court  in  case  the  judg- 
inent  in  Keview  should  he  unfavorable 
to  him,  the  appeal  will  be  dismissed  on 
motion,  but  inasmuch  as  K'espondent's 
motion  was  not  made  until  after  the 
I'actunis  were  both  filed,  Respondent 
will  not  be  allowed  costs  of  liis  factum. 
l)iii/i,ii  <(•  Perron.  Q.  .hidgiuent  S  .^ep- 
ii-iulier.  IS7."i.  Dorion.  T'.  .1.,  Monk. 
Tii-ehereau,  IJamsay,  ."^anborn,  .J.F. 

Where  the  successful  party  omits  to 
move  for  costs  in  appeal  until  the  term 
loUowing  that  in  which  judgment  was 
rendered,  distraction  will  be  granted, 
imless   the   party  condemned   to   pay 


shows  that  the  costs  liave  l)een 
)>aitl.  T/ii'  H'dlcr  n'o/7.-,v  (y'tnufnini/  of 
T/irre  /.'//.vr.v  il-  l>iistali'r,  (I.  .Iiidgment 
N.lune.  In74.  .Monk,  'riischeroau,  San- 
born, iJamsay,  .M.   Uep.  I  S.I.  I'.Ml. 

Where  it  appears  tiiat  the  parties 
have  agieed  to  a  settlement  in  order 
to  deprive  the  Attorney  of  one  of 
them  oi'  his  costs,  tlie  Court  will  con- 
demn the  party  to  wliose  i'avonr  the 
settlement  seems  to  l)e  made  to  pay 
costs.  'I'hus  where  it  seems  a  wife  has 
been  induced  by  hei'  husband  to  dis- 
I'ontinuc  a  suit  eii  separation,  de  corps 
el  (if  hicns.  the  liusband  will  be  con- 
demned to  pay  costs.  Mont  rait  if;  Wil- 
lidiH.s.  M.  .ludginent  contirining,  De- 
ccMuber  17,  IS7'.i.  Dorion,  C.  .1.,  ^[onk, 
h'amsay,  Tessier,  Cross,  .I.f.  Kamsay, 
(lis.  as  to  tliis  motive.  Hep.  .'1  Loir.  No\vs 
10.  -Jl  .1.  144. 

The  Petitioner,  Appellant  to  the 
Privy  <  'ouncil,  prayed  to  be  allowed  to 
withdraw  his  deposit  inasmuch  as  the 
appeal  to  the  Privy  Council  luul  been 
dismissed  without  costs.  The  I'otitiou 
was  rejectetl  on  the  ground  that  the 
deposit  was  security  for  the  condemna- 
tion to  costs  as  well  those  in  the 
Court  below  as  in  the  I'rivy  Council. 
Le)itoinr  &  JJonais.  M,  .hulgment,  '2'2 
.lune  1S7I.  Sir  A.  A.  I)orion,  C.  .1., 
Monk,  h'amsay,  Sanborn,  Tessier  JJ. 
Hep.  :i2.i.  L'.i. 

The  nonpayment  of  costs  on  an  in- 
cidental proeeeiling  in  a  suit  cannot 
entitle  the  party  to  whom  the  costs  are 
due  to  a  stay  of  inoceedings  until  the 
eosts  are  [taitl.  (Jutting  k  Jordan.  M. 
.rudgmont  confirming,  hi  l''eb.  1875. 
Dorion,  C.  J.,  Monk,  Taschereau.  Ram- 
say. 13elanger  J.J.  Rep.  JO  J.  13U, 

An  action  on  a  promis-sory  note  with- 
drawn subject  to  costs.  New  action  on 
.same  note,  transferred  to  another, 
without  costs,  plea  of  litispendence. 
Held  plea  bad.  Martin  <(•  St- Pierre. 
(i.  .Judgment  reversing,  7  Oct.  IS82. 
Sir  A.  A.  Dorion  C.  J.,  Ramsay,  Tessier, 
Cross,  J'.aby  .1.1. 

CRIB  BITING.  ('.    \'ici;   umuiiiiiToiRK. 
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^"^  I.  Alxinciion <  >ii    an   iudictnieiit 

for  abduct  ill:.' a  irii'l  iimlcr  the  ago  of 
U),  wlici'c  it  aiipoai't'd  that  the  girl  Jiad 
left  lici'  guanhan'.'*  lioiisc  1'or  a  parti- 
cular jiiii'jiosc  with  his  sanction,  that 
she  did  not  cease  to  he  in  his  jios- 
.session.  within  the  iiicaning  ol'  the 
Statute  '62  and  3,']  V'ict.,  cap.  liO,  sec.  ;j(i. 
The  Qiieiii  .(•  Mondelet.  M.  Judgment 
19  April,  IS77.  Eanisav,  .1.  Hop.  L'l  .1. 
154. 

§  L'.  Amcndmcnl  r.  Inuictmkxt. 

§'.'>.  Arre.-it  of  Jni]ijiiu')i/  r.  Hkskkvkd 
(^-vsi:. 


<  HiMIN.M.    |,.\\V  ISO 

§4.  Asstdill  r.  No.  7.-/'.  Kvidkxck 
No.  14. 

v;  .")  Bait. —  'I'hc  Court  will  not  hail  a 
prisoner  accu>ed  otshooting  with  intent 
to  niui'dcr,  il'  the  evidence  lie  positive 
and  strong  against  tlus  prisoner.  /•<>- 
parte  t'/ieci'er.s:  <^).  .linlginent,  .luiie, 
ISSd.  Dorion.  <\  .1..  Monk,  h'ainsay, 
Tessier,  ('rofis,  .1.1. 

"When  the  otlence  chaigeil  is  a  leloiiy, 

such  as  shooting  with  intent  to  inurder, 

;  and  the  testimony  against  the  ]U'isoner 

is  positive,  hail    will    he    reruseil.   /v,/yy, 

Michdcl  <'lie>:revs.     (Quebec,  .luue  issii. 

>;''|-  l!iinJ,i)ii/  -Ic/ In  an  iiidi<'tiiieiii 

!  of'a  cashier  under  sec.  (»li  ol' the  Banking 
I  Act  of  IS7I,  for    liaving  unl.'iwftilly  and 
i  willfully  iiiadt'  a  willfully  I'alse  and  do- 
j  ceptive  statement  in  a   return  res])ec- 
j  ting  the  atlairs   of  the  hank,   it  is  not 
necessary  to  allege  that  the  return  re 
ferreil  to  was  one  required  by  law  to  he 
made  by  tiie  accused,  or  that  any  use 
was  made  by  liiin  of  .such  return,  or  to 
specify  in  what  particulars  the   return 
was  false. 
I 

The  enumeration  in  the  indictmeiil 
of  several  alleged  false  statements  con- 
stitutes but  one  count,  and  a  general 
Verdict  is  sutlicient  if  the  statement  be 
shown  to  be  lalse  in  iuiy  one  of  the 
jiarticulars  alleged. 

It  is  not  iiecc'ssary  to  allege  in  the  in- 
dictment that  the  i'alse  statement  was 
made  with  intent  to  deceive  or  mislead. 
T/ie  Queen  vs.  Vot/e  M.  Judgment,  H) 
March,  1S77.  Sir  A.  A.  Dorion,  ('.  .F., 
Monk,  h'amsay.    Sanborn,  Tessier,  J.I. 


Hep 


141. 


Tin"  Flanking  Act  of  1S71  required 
monthly  statements  of  the  atiiiii's  of 
Banks  to  be  made  to  the  government, 
signed  by  the  i)resident  or  other  officer, 
and  the  iorm  of  return  jirescribed  cer- 
tain headings  under  which  the  liabili- 
ties and  assets  should  be  classed.  The 
defendant,  a  bank  ])resident,  was  in- 
dicted for  making  a.  wilfully  false  and 
deceptive  return,  the  falsity  of  the  re- 
turn consisting  in  the  imiiroper  classiti- 
cation   of  tlie    .assets    .and    liabilities. 
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1  >  I  I  KIMINAL     i.AW 

I'iist,  laiv  -mils  Iporrmved  i>,v  tlie  do- 
fondant's  bank  t'nuii  otlier  banks,  and 
Inr  which  de]  oils  receipts  wcM'e  given, 
urre  classed  as  '•  other  deposits  jjayabh' 
alter  notice  or  on  a  fixed  i|ay  ;"  second- 
Iv.  ileniaiid  notes  were  "hisxMl  as  "bills 
and  notes  discomite<i  and  current;" 
iiiid,  thirdly,  overdraft-,  were  also 
classed  as  "  note-^  and  bills  discomited 
and  eiirrent.'" 

//,/,/  ; lo.  'riie  (|iiestion  as  to    wIkv 

th<r  the  items  firstly  .and  secondly 
iiii'iitioiied  hail  been  iiniiroperly  classi- 
ri(>d  was  a  (|nestion  of  i'aet  for  the  jury 
and  not  one  of  law  for  the  (.'oiirt. 

L'o,  A-  to  the  item  thirdly  miMitione<l, 
as  iniitter  of  law,  an  over-draft  is  not 
ciiricnt,  and  the  classification  of  over- 
drafts under  the  hea<Kng  of  "  notes  and 
i  ills  discomited  and  current''  was  pro- 
perlv  held  bv  the  jiresidingjudge  to  be 

ille,i.'al. 

.';o.  The  instnietion  to  the  jury,  that 
wilful  intent  to  make  a  false  return 
may  lie  inferred  by  the  jury  from  all 
tli<'  circiimstiinces  of  the  case  provetl 
to  their  sjitisliiction,  was  correct. 

4o.  When  no  application  has  been 
made  for  a  new  trial,  and  the  question 
whether  a  new  trial  should  be  granted 
has  not  been  reserved,  the  Court  sitting 
in  appeal  and  error  will  not  m.ake  an 
order  for  a  new  trial,  when  the  convic- 
tion is  quashed,  lieff.  w.  Jlincks.  ^I. 
Iiidgmcnt,  "JO  December,  IS7".*.  Porion, 
( '.  1..  Monk,  Eamsav,  Tessier,  Cross,  .1.1. 
Hep.  i»4.1.  lit'.. 

7.   Halhr;/  f.    Kviuiixck  No.  14. 
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'f,  >'.  <\rliuraft   t".  CouoNKii's  ixqukst. 
il  Ma:\>   ''oiM'fs. 


An  order  having  been  granted,  under 
;:;l'  a  m:;  Vict.,  e.  li'>,  s.  \\  (1809),  chang- 
ing the  place  of  trial  from  Quebec  to 
Montreal,  and  ordering  that  the  inquest 
and  .all  the  proceedings  harl  before  a 
coroner  should  be  tr;insmitted  to  the 
Court  of  t^iieen's  Bench  at  Montreal, 
fuid  such  order  for  transmission  of  in- 
quest having  been  obeyed ;  a  writ  of 
(trlinrnrl  to  produce  tlie  return  of  pro 


ceedings  before  a  jiulge  of'the  Court  of 
•  ^  Jj,  in  Chambers,  in  <ird(>r  that  the 
inquest  may  be  quashed  for  ilh-gality, 
is  unnecessary,  andai)etitioii  presented 
in  Chambers,  praying  for  the  issue  of 
such  writ  of  nrtiorari,  will  not  bo 
granted.  T/ic  Qttcv.n  .1-  llri/di/cs.  ^f. 
.hnlgmeiil  in  chambers.  I  1  March.  1^74. 
Hainsay,  .1.  I.'ep,  Is  .1.  '.i4. 

i       5  '.'.   (  mil',  s.^ioit.  r.  ICviiiKXCK. 

s^  1 1 1,  (jiiisinrncii  r,  Imiuknck,  Inukt- 
Mi:xr. 

^  II.  Convict  ion. — When  aconvietion 
includes  costs  for  the  arrest,  commit- 
ment ami  eonveyance  of  a  part.\'  to 
gaol,  and  the  statute  prescribes  that 
no  other  costs  shall  be  <'harj;ed  by  any 
attorney,  officer,  constabh^  or  any  other 
olHcer  of  justice  than  those  mentioned 
in  schedule  4,  and  there  is  no  schedule 
4,  the  prisoner  will  be  discharged.  Exp. 
ArclnnnlKniU.  M.  Judgment  discharg- 
ing prisoner  in  chambers,  ',»  Keb.,  IS80. 
Hamsav,  .f.  "i  f.eg.  News  fiO,  10  Rev. 
Leg.  L'il. 

The  Licensi^  Act  of  (Quebec  (1878), 
sect.  71  I'stablishes  a  s])ecial  jienalty 
for  certain  infractions  of  the  law  in 
territory  "  municipally  organized." 
It  being  a  puldie  Act  by  a  proclamation, 
issued  under  the  authority  of  a  public 
Act,  that  the  territory  named  is  luuni- 
cii)ally  organized,  tlie  correct  name  of 
the  territory  is  sutKcient,  without  any 
substantive  allegation  that  the  territory 
is  municii)ally  oig.anized.  Exp.  Ar- 
chambaidl.  M  .ludgment  in  chambers, 
'.»Feb.,  ISSU.  Ix'amsay,  .1.  IJep.  10  liev. 
Leg.  211,  ;{  Leg  News,  TiO. 

The  Court  will  not  presume  thatSaiilt 
St.  Louis  was  a  ''  land  set  apart  or  re- 
served for  Indians,"  unless  it  be  set 
forth  in  the  complaint,  and  so  where  a 
liarty  was  convicteil  bei'ore  the  Police 
.Magistrate  for  having :  "  within  the 
space  of  six  months  from  the  lime  that 
the  offence  herein  mentioned  was  com- 
mitted to  wit,  on  the  9th  dayof  Sep.,  in 
the  year  aforesai(  1  at  Sault  St-  Louis  afore- 
said in  the  district  aforesaid  in  theProv. 
of  Quebec,  and  Dominion  of  Canada,  un- 
lawfully and   knowingly  kept  a  house 
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whcjciii    iiilnxiciitiii;:    liijuor    to    wit:  tiilc.  Xr.,  lor  tliat  thi- suiil  I'.  >.  nii  the 

wliini«'\,  was   solil  coiiti'iiiy  to   tlu' >t:i-  lltli  day  of  Si'p.  iiist.,  iil  tlif  siiiil  I'ity. 

tuto  iVi'.,""  tlio  prisoiicf  WHS  (liscliiif.i,'i'il.  fliil    caiiso   u    distuflnmcf    in   llypolitf 

FjXI),  Asson/cd/issoii.  .M.  .Iiiil;?iin'iit.  <^  stroot,  in  tilt*  siiid  city,  liy  ciii'sin^  mni 

15.  ( 'f.  side,  <lischtir>,'in;,'   piisoiicr,  t»i't.,  >w('jifiiii.',  imd  l)y  ii-iiiL;  iiisnltinv    Ihiil' 

ISTCi.  iiii.'f.  ln'iiii:  tlicii  :u\>\  tlicfi- (li'iink,  iVc 
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I'liilor  tho  licenoo  tiinontlincnt  act  ol 
IST4,  oT  Vict.  c.  '.',  .sort.  II.  Actions  or 
Id'oseciitioiis  i'or  otl'ciiccs  comniiti'il 
ji^'iiinst  tli(*  lii'oiifo  law,  may  ho  l)i'On^lil 
liy  any  piivato  inilividiial.  and  a  convic- 
tion at  tiie  suit  of  A.  J!.,  dopiity  rcvciuie 
ollicoi',  is  good,  as  tlic  in'oseciition  was 
liv  ar:d  in  the  naino  ol'a  ])i'ivatf'  indivi- 
dual. 

It  is  not  ne('(>->afy  l)y  tho  convirtion 
to  condemn  the  dot'ondant  to  jiay  tho 
costs  of  tho  warrant  of  cominitmont, 
nor  those  lor  convoy  in;:  dd'ondant  to 
u'aol,  as  this  is  ordered  liy  <  'onsolidatod 
Statutes  or  Canada,  c.  lo:;,  s>.  CrJaiid  !)'.». 
/■.ciKir/e  (tckshijier.  .IiidiriiKMit.  7  Doc, 
l.>s(J.  l»orion,  (.*.  .1.,  .Monk,  IJaui-sav, 
Cros.s,  ]5ahy,  ,1.1.   Itei..    1    hcc  d'Ap. 'J'.i. 

II  ihi"  .statute  imiK'i which  a  iierson 
is  convicted  distiihiites  the  tineini>osi- 
livr  terms,  it  is  not  ncci-ssary  that  the 
eonnuitniont  should  take  notice  of  tho 
conviction,  nor  nee<l  it  say  to  whom 
costs  are  jiayalile.  Kx}t.  As:^iinkalixs()n. 
M.  .Iiidirmeiit.  <  »ct.  IsTC. 

The  cliar.iie  wa>  that  iiotitionor  being 
"  a  loose  idk-  and  disorderly  person" 
lor  that  tho  said  K.  W.  on  the  (Uh  day 
of  .liin(!  instant,  at  the  said  city  of 
iMontreal  did  indeccnth'  expose  his 
person,  to  wit,  his  private  i)arts  in  a 
vacant  lot  of  ground  adjoining  St.  Denis 
street  in  the  saiil  city,  so  as  to  bo  .seen 
Irom  the  saitl  street.  It  was  »'ontended 
that  the  exposure  must  be  in  a  street, 
road'  publii!  place  or  highway.  The 
i""ronch  version  is  very  clear  ;  tho  words 
arc  //  expose.  The  English  version  is 
not  clear.  The  Court  ;idoptod  tlie  ver- 
sion most  favorabhf  to  the  prisoner. 
The  convi(!tiou  was  (luasheil.  Exp. 
Waller.  31.  .hulgmeut  (luashing  con- 
viction. 

The  conviction  is  that  petitioner  be- 
ing a  vagrant,  loose,  idle  and  ilisorderly 
person,  within  tho  meaning  of  the  sta- 


VV  he  re  a  person  is  condemned  by  .i 
magistrate  acting  uniler  the  '.VI  and  :>.; 
\'ic.,  c.  ',\'l,  ss.  li, ;;,  f<ir  an  aggravated  a^ 
sault,  to  pay  a  tine  of  SUM)  and  to  si.v 
month  im[)ris()nment  with  linnl  lahnni. 
there  is  (;.\coss  of  jurisdiction.  inasmtKili 
as  the  statute  only  authorizes  tho  double 
ponalty  of  lino  and  imprisonment,  which 
does  not  inchid(!  hard  labour;  and 'lie 
prisom-r  wa-i  dischargeil  on  halteas  cur 
j)u.'i.  l\xi)(U'h'  llnrn.'<.  (I.  .Iuilgm<>nt,  ii 
Doc,  IS7.{.  Badgley,  Monk,  Taschoroaii, 
Hamsay,  .1.1. 

.\  ,->tiitute  {'.VI  an<l  '■V.\  Vic.  c.  13*<)  em. 
powrrrd  a  magistrate  to  sentence  a 
person  convicted  to  imprisomnont  with 
or  without  hard  laboiu'  for  two  montiij, 
or  by  a  tine  tiot  exceeding  SS").  or  liy 
both  stieli  line  and  imprisonment.  I5v 
an  amending  .\et  (.iT  N'ic.  c.  -hi)  it  i^ 
provided  that  "the  term  for  winch  uiiv 
otl'ender  may  bo  L-entencod  to  impri- 
sonment under  the  .•\ctof  iMl'.l,  ishoiv 
by  extended  to  six  months."'  The  ma 
gistrato  sentenced  petitioner  to  tho 
line  ol  .■r.")(i  and  to  imprisomnont  for  si.x 
months,  with  hard  labour.  The  majority 
of  the  Court  interpreted  the  amondiiiL' 
Act  to  moan  that  the  imprisonment 
there  nientionod  was  that  of  the  pre- 
vious Act,  and  that  it  was  only  the  term 
that  was  extended. 

The  -Vl  i\\v\  '■'>''')  \'ic..  v.  ',V1,  s.  17,  oia- 
powers  the  magi.strato  to  imprison  any 
one  convicted  of  keeping  a  disorderly 
house  '■  with  or  without  hard  labour  for 
any  period  not  exceeding  six  months, 
or  may  eondtnnn  him  to  pay  a  fine  not 
exceeding,  with  the  costs  in  the  ca^e 
•SUM),  or  to  both  tine  and  impri.sonment 
not  exceeding  the  said  periotl  and 
sum."  The  magistrate  sentenced  the 
petitioner  to  the  full  amount  of  SUM) 
and  to  imprisonment  "  with  hard 
labour.  The  court  distinguished  tho 
case  from  that  of  Exp.  Williams  as  in 
tins  ease  tho  variation  was  not  depend- 
ing U2)0ii  an  amendment,  and  it  could 
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,,,)t  l"'  in'OMiiiiocl  lioro  tliat  tlm  Irgis- 
1  iturr  inciiiit  :it  tlio  siiiiie  inniuciit  to 
.■xpit'ss     tliai      imiii'isoiiiut'iit     inciiiU 

or  without  it.  A'j*/'.  Sumers,  M.  .IihIl'- 
iiifiit  (i».  ii..  <'i'.  '^''•o,  <i'i'v>*liiiig  cnnvic- 
timi.  K.imsay,  •!. 

•}  \'2.  ('(trni)er'K   iii'jiws't. —  .\ii   iiiijtro- 
iier  liiniiiif;  of  a  <.'oroner's  in(|iiest    may 
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•IhmI  on  a  rule. 


A  ('oroiioi's  iiii|nisit"on  is  identical 
witli  an  imlirtnii'iit,  and  tlio  omission 
111' till!  words  ••  iol(jniously  "  and  -'slay  "' 
ill  an  iiiijuisition  of  manslaughter  is 
fatal. 

j'JK?  uianagini;  director  of  a  Railway 
Coiiiliaiiy  is  not  liahlo  to  indietineiit 
lor  inaiislauglitei'  liy  reason  of  the 
omission  to  do  somethini:  which  the 
(ompany  was  not  hound  to  do  hy  its 
ihait-'r,  tliouf-'h  ho  liad  personally  jiro- 
jiiiscd  to  do  It.  Exj),  J}ri/(l(/es,  ^I.  .lud;^- 
111.  lit  ti>.  P..,  Cr.  side,  '.»  .{]>'.  In74.  Ifam- 
>,iv,  Saiiliorn,  .1.1.  licp.  Is  .1.  141. 
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I:;.  Kni{uele  c.  ri;u.ii;uY,  No.  12 


W'itiiei^ses  failed  to  appear  tn  depose 
111  a  criiiiinal  ]iroseciition  aj^ainst  the 
j.rixiiier.  They  were  not  to  b«!  found  in 
the  ciiuiitry  and  the  fatiiorinid  mother 
el  the  witnesses  deposed  that  the  wit- 
nesses did  not  wisli  to  appear  and  that 
they  had  rocoived  a  telegram  saying 
tlii'V  were  in  New  York. 


llelil.  that  absence  was  what  it  was 
ii.H'essMiy  to  establish,  under  .')!  and  .'!2 
\'\<\.  cap.  30,  .sec.  .■](),  and  that  this 
'iiiild  be  proved  by  evidence  that  the 
[■uitios  wore  not  present,  and  could  not 
lie  louiid  at  their  domicil  or  usual  ]>lace 
Dialiodo.  The  testimony  of  the  High 
•  oiistablo,  uncontradicted,  established 
till'  absence,  and  the  deposition  of  the 
aliseiit  witnesses  might  be  read.  AVy. 
r.  Iluiutii,  ^r.  lU  May,  1S7S.  IJamsay,  ,1. 

The  prisoner  was  tried  for  rape,  and 
ill  ciosse.xamination  the  complainant 
nasasked  questions  tendingto  elicit  tlie 
iact  that  she  previously  had  con 
inition  with  other  men.  The  Court 
I'iii-ed  to  allow   the  questions  to  be 


put,  but  leserved  the  point.  /I'c;/.  v. 
Lu/iltrrt^,  \'.  .Iiidgment  maintaining 
the  ruling  •>  Dec,  IsTf'i.  .Monk,  Ramsay, 
Sanborn,  Tessiei',  ■'•'•  h'anisay,.).,  <iis.  i'| ) 

Evidence  of  a  general  delicioncy  in 
the  books  of  a  (derk,  alone,  will  not 
-upport.  an  indictment  for  larceny.  The 
Qnnii  (!•  (ildss,  M.  .Iiidgment  quashing 
conviction  .Iiiiie,  ISTT.  sir  A.  A.  l»<7rion, 
<'.  •!.,  Monk,  li'amsay,  Sanborn,  Tcssior, 

(III* 

Ihit  a  clork  in  a  bank  may  bi-  con- 
victi'il  of  embe//.lement,  on  jiroof  o1  u 
geiieial  deliciency  supported  by  evi- 
dence of  unlawliil  ajipiopriation,  though 
no  precise  sum  paid  by  any  particular 
jierson  is  proveil  to  have  been  taken. 
Tin-  Queen  i\  (J lass,  M.  '22  Dec.,  I  NTT. 
Sir  A.  A.  Dorion,  (".  .!.,  Monk,  Ramsay, 
Tessi<'r.  Cross,  .1.1.  .Monk,  .1.,  dis.  Ii'ep. 
1  hog.  News  41. 

An  indictment  for  manslaughter  may 
'  be  maintained  on  evidence  of  an 
assault  where  there  is  no  battery.  7iVg. 
r.  JJiKja/,  il.  .Iiidgment  .")  Dec,  I87N. 
Dorion,  C.  .1.,  ]\Ionk,  Ramsay,  Tessier, 
t'ross,  .1.1.  Dorion,  ('..].  (.'I'Oss,  .1.,  dis. 
Rep.  4  (^  I,.  R.  .;:)(). 

<.)n  a  trial  lor  perjury  evidence  of  a 
consjiiracy  by  extrajiulicial  confession 
by  prisoner's  sister  is  illegal,  and  where 
such  evidence  is  admitted,  .and  tlie 
prisoner  is  convicted,  the  verdict  will 
,  be  held  bad.  I'e;/.  o.  Guaij,  Q.  Judg- 
ment 7  September,  1S74.  Dorion,  C.  .1., 
'laschereau,  h'amsay,  Sanborn,. I.J.  Rep. 
KS  .T.  ,':;()(•). 

§  lo.   K.r tradition  v.  ExTnADiTioN. 

§  It).    Fraudulent    appropriation,  — 

The  •'  power  of  attorney  "   '52  and  33 

Vic,  caj).  21,  must  be  a  written  powei', 

:  and  evidence  of  a  verbal  power  will  not 

bring  the  accused  within  the  scope  of 

the  act.  Rcij.  <fr   Chouinard,   Q.   Jiidg- 

I  ment  iS  September,  1874.  Dorion,  C.  J., 

I  Monk,  Taschereau,  Kamsay,  Sanborn, 

J.I.  Reported  4  (^  L.  K.  220. 


(1)  NorK. — In  the  Supreme  Coiu't  this 
jauguient  was  reversed  uiul  the  prisoner  dis- 
ekuiged.  1  S.  C.  Kep.  117. 
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^  17.  Ilnlicas  rin-pus — Wlu'ii  •!  writ 
ol  /lahi'iis  I'lir/iiis  liiis  licoii  it'tusod  Ijy 
tlio  < '(Milt  (it  l^uft'ii's  Bench  ill  torm, 
(iiid  no  viiljil  i,'i'nimil><  Ikmii;;  sot  u]>  \>y 
^\^^'  |ii'titi(nii'r  liii  his  (hsciiari,'o,  h(^  is 
iHit  |iri'('iiiiii(|  hoiii  in'cscntiiii;  !i  ik-w 
|ii'titii»n.  /vi/i.  H'll/ldiiis,  M.  .IiuIl;- 
mciit,  1>  Miiicii.  1^7').  I 

A  writ  dl'  hdhids  eiirjiiis,  on  iiooil 
cjiiisc  siinwii,  iiia>  lie  jiranlcil  tiio  jiri- 
soiuT  iiioviiii;  to  lii>  ailowcil  to  ihoci^mmI 
///  J'uniKi  /Kdi/mris.  Exfiiivle  Lniiisc 
(ioininh.  M.  .liKiiriiU'iit,  11  Sfp.,  |S7'). 
J)orion,  <'.  .1..  Monli.  'i'a^ciioroiui,  iiam- 
•^ay.  Saiil.oiu.  ,1.1.    h'.')..    I'l  ,1.  :;:!(;. 

A  writ  ol  /i«hc(i.-  I'ur/iii.'i  will  1k>  ri^- 
I'lisod  il'apiilieil  lor  so  late  in  tlic  term 
that  it  coulil  not  ho  disposod  of  in  tiio 
tei'iu.  ih'iKtrli  Frdii/iiin.  C.  S.  li.  C, 
o.  9.'.,  ,s.  '.I,  :',\  <'ai.  11  r.  •_',  s.  IS.  Deo., 
1^7.').  I'oiioii.  ( ',  .1.,  .\roiiU.  'ra-c'hi'i'i'aii. 
Ji'aiii>ay.  Sanliorii,  .1.1. 

An  ailidiivit  in  -ii|>|iort  ol  an  aiijtli- 
cation  Ibr  a  writ  oi'  /mhcds  lorjnts 
-tatiii.L.'  that  in  so  tar  as  doponont 
knows  the  tacts  they  arc  true  is  value- 
loan.  And  if  on  the  return  to  a  writ  of 
haheas  enrjni.s  it  ajipcarsthat  the  party 
Jia\in,i.'  the.  custody  of  the  person  lor 
whom  the  jictition  was  presented,  is 
the  pi'rson  to  wlioin  the  writ  i>  addros- 
ed,  thi^  return  will  he  considered  in- 
sufHcient.  K.v]>.  MrCart/n/.  M.  .iud^'- 
ment.  "Jl'i  Fei).,  IS7,').  Jn  chambers. 
Jiamsay,  .1. 

On  a  petition  lor  Imhrns  no'/nis  vom- 
jilaininf;  of  an  ille^'al  commitment, 
there  should  he  a  co])y  of  the  eonunit- 
meiit,  or  an  alVidavit  that  it  was  applied 
lor  and  ret  used.  A'cy*.  fVil/ocJc.  M, 
.nidj;ment,  No\(^mher.  I.'ssl.  Sir  A.  A. 
Dorion,  ('.  .1,. 'I'essier.  < 'ross.    P.al'y, -hi. 

A  writ  ol//(f//('(/.vc(//7)//.vhcin!.' granted. 
the  Court  of  liueen's  Bench  will  not 
order  a  rer/iornri  to  issue  to  bring  up 
the  record  before  the  justice  to  see 
whether  the  evidence  i.s  .sufficient  to 
commit.  E.vp.  y<(rb(iiine.  L'2  Deconiber, 
lN7'.t.  Dorion,  C.  •!..  ^fonk.  Hamsay, 
'I'essier,  Cross,  ,M.  Monk,  J.,  dis.  ]\ep. 
;;  Le.i:.  News  14.  li.")  .1.  :i?>0,  10  Key. 
heu.  (')■'!. 


A  district  magistrate  acting'  uiulor 
the  speedy  trial  act,  acts  ns  a  court  ot 
record  for  all  the  pnrpo.son  of  the  trial, 
and  the  proceedini^s  comuM'tcd  thciv- 
with  or  iclutiii;,'  tlu'n^to,  althouLrh  hr 
doe^  not  retain  tluj  record,  but  tiles  it 
ill  the  court  of  ;;eneral  sessions,  really 
before  this  court  in  the  rural  districts, 
Beini;  u  court  of  roconl  hi.s  jiidiiiinMit 
cannot  be  eii(|iiiredof  on  huhcUH  curftn.-i. 
It  may  on  writ  of  error  which  the  Court 
of  ti'iicen's  Jieneli  has.  by  .Statute, 
authority  to  ;rrant,  as  also  it  has,  us  iiu 
incident  ot  it,s  general  powers,  the 
right  to  issue  a  ccrlioruri  to  bring  ii)) 
the  record,  /•'r/*.  (>' Kiim ,  .\I,,Iudi.'meiit 
(plashing  writ  i^\'  /nihids:  curjiK.s'.  Dorion, 
C.  .1.,  Monk,  hamsay,  Sanborn,  Tessiei, 
,1,1. 

'i"he  Judgment  ol';i,  Superior  Coiiit  ol' 
law  will  not  be  interfered  with  on  the 
return  to  a  writ  of  habeas  rnr/iiis,  ami 
>o  a  w  I  it  of //«/<(^(rv  t'drjiHs  in  order  to 
discharge  prisoner  trom  i-iistody,  on 
the  ground  that  the  pri.soner  was 
sentencecl  to  a  |iunishmeiit  n<"*'  Oitlio- 
ri/ed  bv  law,  will  bo  refused  hv  the 
Court  of  ().  1!,  /•;,!•  :"n-l,'  McGralh. 
.ludgmeiit  Sep.,  |N7.'t.  Dorion,  C.  .!., 
Monk.  Taschereau,  Ifiunsav,  ."^anborii, 
.1,1. 

Where  a  prisoner  ha-  Ikhmi  con- 
demned to  a  punishment  greater  iiiaii 
the  law  allows  by  .a  magistrate  or  other 
••••■'^••''^r  tribunal,  he  will  be  dischai'ge(.l 


Nl 


mferioi 


mierior  uriimnai.  ne  win  oe  (iiscnai'geu 
n\i  /laliras  corpus.  Kx  pavic  linrns,  Ij. 
.ludgmeiil  ti  Dec,  l.s7,'i.  Hadgley.  .Monk, 
Taschereau,  Hamsay,  .hJ.  c.  Covvictih.v. 

i'  Is,  Jiiilic/Dieiif.  —  .All  indictment 
not  signed  by  the  Attorney  (ieiieial  for 
the  Province  of  (^iicbei\  l)Ut  by  the 
cleric  of  the  ci'own.  and  foiintl  by  the 
grand  jury  with  tle^  foreman's  endorse- 
ment. IS  sufficiently  authenticated. 
li'efiinn  (!■  /'fi/nicr.  ^L  .liidgment  on 
reserfed  case. 


An  indictment  may  be  in  ihe  l''reiK'li 
language  and  the  words  '•  /es  Jurdi  de 
nofre  S'liircraine  JJaine  la  Heine  (U- 
clarenl,"  is  e(]uivalent  to  "  The  jurors 
for  (Jur  Sovereign  Lady  the?  Queen 
I'UKSKxr."  The  Qncni  tf'  i'hoiiinaifi,  (I. 
I  .Tudgment  S  Se)i..    1^74.   Dorion.  ' '.  -I., 
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MoiiU.   'raMhriciin.    llam.-ay,  Sunlmru, 
,',,1.   b',.,,.  I'j.  I-  lb  •-••-■". 

WluTO  an  ui'liftniPiit  lor  woumlini; 
witli  iuti'iil  'ivt-rriMb  in  tlic  tirst  count, 
„•;//(  hilnil  fvlonicuxhh  irillfKlh/,  ami 
(,f  hin  iiHili'iU'  a/ovellKniijIil  the  mid  A. 
11,  hi  kill  'iii'il  iinirtlir,  ami  in  tiic 
jsjcoiul  roinit.    iri/li    ill  ten  I    /"    cininiiit 

pniv'lir till'  -ri'ond  fount  uiati'rially 

(litl'fiTil  Iri'in  till'  llr-t. 


T|„.  (11111. >  .liar;;!'!  in  tlic  si'cond 
(I. Mill  vi/ .  \votuiilin,i;  "'///'  iiitciit  /" 
rniiiiiiil  i.ii  '•'/"'•  ^va>  tliiiH  ilcscrilxMl  in 
the  words  ;■>' -''ftioii   In  ol'  .'l-' ."..'I    \'i<'t.. 


clMII'' 


i',y  >aid  -(•(■lion  III  that  fiinn'  was 
luade  ditl'ciciU  in  natnri'  Irom  what  it 
v.;i<  at  i'(Uiniioii  law,  nn(l  ,  -('vcri! 
pcii:iltv  wa>  atlachcij  Id  it. 


N(i  (ibjcctidii  liavili,!.'  b.  I  tals  Ml  to 
the  (N(Tond)  .'oiint  until  iter  verdict, 
llic  coilllit  was  sullicicMl. 

It  w:i>  not  iit'Of'ssaiy  toaMr  m  tlio 
•ndie-tniint  in  wliat  manner  tin  dcrcnd 
;iiil  had  woiind('<l  the  prosci-iiloi  77/( 
i^iu'vu  A-  JJicri/,  M.  .Indgnii'iii  on  a 
ii-crvfil  case  IS  \)('v.,  ISTb  l)orion,  <' 
.1.,  Monk,  'lasidiciviui,  Kainsay,  San 
loin,  .1.1.  Monk,  itaiiisav,  d.l.,  dis.    b'l'i). 

liic  word>  '•  ItjUinion^ly  and  ol  iiis 
lualicc  atbrothoiiglit  "  wciro  omittod  in 
the  avonnont  ot  the  intent,  in  a  count 
ol  ail  indirtiiu'iit  lor  woundinir  witli 
intent  to  murder,  Ihhl,  that  tho  count 
\v;i«  insullieient  and  thai  the  otl'cnce 
was  not  de-^cribed  in  the  words-:  of  the 
Statute,  The  Queen  A-  Ihdmvv,  .M.  Judy- 
iiunt  (iiiashin^c'onvictioii  is  Xovembcr, 
l>^l.  Sir  A.  .\.  Dorion,  C  J.,  Kanisay, 
I  'rns>, 

•NT. 
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The  dLiciidant  was  indicted  under 
M'ltion  2'i,  '■'>-  and  ;io  \'ict.,  ca)!.  2(1,  I'or 
that  he.  '■  on  the  7th  chiy  ol'  .April,  ISTU, 
at  the  (  ity  ol'  Montreal, lUc.,  then  iieiiiL' 
till' Imsband  clone  Jhidget  Doyle,  his 
wife,  and  then  bein,;;  legally  liable  to 
provide  I'or  tho  .said   Bridget    l)oyle   as 


his  wife  a«  albroHuid  iieeoKsary  lood  and 
clothing  and  lodging,  unlawrnlly,  wil 
fully  and  without  lawlul  excuse  ihd 
neglect  and  refuse  to  provide  the  same, 
against  the  Ibrin  iVc."  The  jn<lge  ol'.ses- 
sions  reserved  tlie  two  following  <iues- 
tioiis:  1st.  ^Vhl•the^  the cajiacity  of  pro- 
viding on  the  part  of  the  del'eiKlant 
siiould  have  i»een  alleged,  l-'nd.  Whether 
the  neglect  or  refusal  to  provide  for  hi> 
wife,  should  have  been  alleged  In  be 
of  a  nature  to  endanger  In^r  life,  or  to 
permanently  injure  her  health,  Uvht. 
that  the  iinlietiiieiit  Iieiiig  in  the  word-, 
of  the  .'statute  wa- .•  utlicieiit.  Tin  Qimeii 
A-  Sinil/i,  yi.  .ludgment  L'l  .liiim,  |S7<). 
(  ."sir  A.  \.  iJorion,  ('.  .1..  .Monk,  b'ainsay, 
I  'lossier,  f'ross,  -bl. 

The  Defendant    was    indicti  d    under 
.section  l!"),  ;Jl'  and  .'-i.'i  \'ict,,  caji,  I'M,  lor 
that    she  on  the  .")th   day   ot   .laniiary. 
I  ls7'.).  then  being  the  mistress  of  a  cer 
'  tain  '.'irl  ca!'  ■(!  M.arii',  her  servant,  her 
1  ...ideii  name  b(>ing   unktiown.   of  the 
age  of  eight  years,  did    unlawfully,  and 
nialieioii.-ly  do  grevious  bodily  harm   to 
the  said  .^[arie,  whereby  the  health  of 
the  said  Marie  was  permanently  injured. 
At    the    trial    it    was   proved    that    the 
chihTs  name    was    Marie   N'iiicent.  and 
th.,i     lie  w.is  not  the  Mirvant  ui'  the  (h-. 
t  leiidant.     in  fa' e  of  this  evidence,  the 
'.  otf'ence,  iis   laid,    could  not    be  |  loved, 
and  motion  to   amend    being  made  tiio 
I  learned  <'hief  .histici'  ordered    the  in- 
I  dictment   to    be    uinendetl  by  striking 
I  out  the  words  '•  then  being  mist  less  of" 
I  and    "  her   servant,    her  maiden  name 
I  ijeing  unknown,"  and    l)y  adding   after 
the  name   •   Marie"  the   name  of   N'in- 
:  cent    in    the    three!    places    where    the 
I  name  ••  .Marie"  occurs.     The    trial  pri^- 
;  I'eeded  (ill  the  indictment  so  aim-ndoil, 
I  ami  the  prisoner  wa>  found  guilty  of  a 
!  common    assault.     The    i)risonei     was 
I  seiiteiu'ed  to    three   months    imprisou- 
ineiit.    1  lit     in    passing    .si  ntence    the 
learned    Chief    dnstice    reserved    two 
qiU!stions  :   Fii'st.  whether  the   amend- 
ment was  justifiable  ;   second,   whether 
the    verdict    for   assault   ought    to    be 
m.iintained.      The  ( 'oiirt  held  the   con- 
viction   to    be     right.      IVie    Qincii    y.v. 
His.soiini'fte.  AI.  Judgment  contirming, 
2(».fr.ne.  Is7',».     Sir  A.  A.  Dorion,  ('..!., 
Monk,  Kainsay,  Tessier,  Cross,  .1.1, 
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Sect.  S  of  iho  porjury  Act  (o2  il-  o.'i 
Vic,  c.  123)  enacts  that  "  any  person 
accused  of  perjury  may  bo  tried,  con- 
victed find  punislied  in  any  district, 
county  oi'  i)lace  w1j(4'0  he  is  apprehend- 
ed or  is  in  custody.'*  I^.  was  indicted  in 
the  District  of  Beaiinarnois  for  perjury 
committed  in  the  District  of  Montreal ; 
there  was  no  averment  in  tlio  indict- 
ment tliat  the  defendant  had  been  ap- 
prehended or  in  custody,  or  that  he 
was  in  custody  at  tlie  time  of  the  find- 
ing of  the  indictment.  The  defendant 
neitiier  demurred  nor  moved  to  (juash, 
but  after  verdict  moveil  in  arrest  of 
judgment  on  the  ground  that  there  was 
no  averment  in  the  indictment  of  his 
having  been  ai)proh<Mided  or  in  custo- 
dy. The  sitting  judge  dismissed  the 
motion  in  arrest  of  ju(Jgment,  but  re- 
served the  point  so  raised. 

Held: — That  the  indictment  was  de- 
fective, that  the  defect  was  one  which 
could  not  beamende<l  and,  consequent- 
ly, w.'.s  not  (.nu'ed  by  verdict,  an<l  that 
the  judgment  be  arrQ.stod  and  the 
defendant  discharged,  yjlic  Queen  it' 
Ijjinch.  M.  .ludgmcnt  oil  reserved  case 
arresting  judgment  on  verdict,  'I'l 
March,  iN76.  Dorion,  V.  .1.,  .Monk, 
liiimsay,  Sanborn,  Tossier,  .1.1.  Ke[r  'I'l, 
J.  I  ST,  7  Ifov.  Leg.  oVj. 


form  and  it  is  therefore  <leclared  by 
law  to  be  sufiicient.  On  the  last  ground 
the  terms  of  the  statute  are  sufficiently 
foUowetl.  IVie  Queen  v.  Bain,  M.  .Judg- 
ment rejecting  motion,  IC)  \y>.  IS77.  Q. 
B.,  Cr.  side,  Kamsay,  -J. 

NoTi-;  a  similar  .judgment  was  render- 
ed the  same  day  in  the  case  of  The 
Queen  .'•  Bownes. 

On  motion  to  (juash  an  indictment, 
held:  That  putting  words  in  brackets 
does  not  vitiate  an  indictment,  if  with- 
out such  words  the  indictment  would 
be  sufficient.  That  the  prisoner  may 
be  intlicted  as  clerk,  although  it  be 
admitted  he  was  a  cashier.  It  is  u 
question  for  the  jury  whether,  in  fact, 
the  i)risoner  was  a  clerk,  by  whatever 
name  he  was  ilesignated,  and  the  court 
will  not  presume  that  a  person  styled 
"  cashier  "  cannot  be  a  clerk. 


(Jn  a  iiiotion  to  ((uash  an  imlictment 
for  -(jerjury  ( 1 )  that  there  were  no 
words  to  show  the  jurisdiction  of  the 
«ourt  as  in  the  Lynch  case  i22  .1.  1S7, 
7  Hev.  JjCg.  ").");{!,  (2i  that  there  were 
two  distinct  charges  of  jjcrjury  in  the 
indictment,  i."!)  that  the  word  '•  know- 
ingly ''  is  omitted,  i4i  that  it  does  not 
appear  that  tiie  perjury  was  in  any 
judicial  proceeding. 

Held:  the  venue  is  Montreal,  and 
the  perjury  is  alleged  to  have  taken 
place  there,  therefore  Lynch's  case 
dont  api>ly.  Im^luding  twi)  charges  of 
I)erjury  in  th<!  same  indictment  would 
not.  be  ground  for  (plashing  the  indict- 
ment I  but  as  a  matter  of  fact  the  >  wo 
false  statements  were  in  the  same 
deposition,  and  under  one;  oath  ;  there- 
lore  there  were  not  two  iaise  oaths  but 
one.  As  regards  the  word  '•  knowingly,'' 
the   indictment    follows   the   statutory 


In  an  indictment  for  larceny,  it  is 
not  necessary  to  state  the  i)articular 
coin  or  note  alleged  to  have  been 
stolen. 


An  indictment  for  the  taking  and 
api)Iying  to  his  own  use  certain  pro- 
perty of  the  llochelaga  Bank,  to  wit 
•'  75  shares  of  the  stock  of  the  Montreal 
Telegraph  Company  "'  is  sufficient  ;  as 
there  is  nothing  in  the  law  to  declare 
that  a  bank  may  not  have  n  proprietary 
interest  in  such  shares.  Thf  ifueen  Jr 
J'atjiiel,  }il.  -ludgment  Q.  B.,  <,V.  sitle. 
•2-2  April,  iS7U.  Kamsay,  .1.  IJep.'^lZ  Leu. 
News  N(». 

An  indictment  for  conspiracy  setting 
iorth  that  the  defendants  "  being  evil- 
disjiosed  ])erson£)  and  wickedly  devising 
and  intemling  to  obstruct  .and  prevent 
the  mayor  and  numicipal  councillors  ol 
the  municipality  ot  the  said  parish  of 
St  Constant  from  exercising  their 
municipal  functions,  and  fulfilling  their 
municipal  duties,  on  the  7th  day  of 
December,  1874,  did,  amongst  them- 
selves and  with  othei'  persons  to  the 
jurors  imknown,  conspire,  combine, 
confederate  and  agree  together."'  The 
indictment  then  set  up  some  overt 
acts,  omitting  the  word  "  unlawful  ''  to 
qualify  the  acts,  and  concluded   thus  ; 
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•  Uic  vvholf  for  the  ille^'.-il  rinrl 
M|.|iressivf  piiriiose  of  forcing  upon  tli<^ 
Slid  Jfayor  and  (Councillors  a  .Secretary- 
IVcasurcr.  whom  thoy  had  dismissed 
•rom  otfico."  Th(^  majoritv  of  tlie  court 
iield  this  indictment  sufficient,  on  writ 
nf  error.  D>'f<'!/  .I"  T/n:  Qxreii,  M.  .Judg- 
ment 21  June,  IS77.  Monk,  Kam«ay, 
Tessicr,  Sicotte,  Bclanger,  JJ.  Monk, 
liiiiiisiiy,  .!■)..  <lis.  Were  of  opinion  that 
••  uiilawi'iil  ■'  was  not  a  necc-sary  word 
ill  the  l)ody  nl  an  indictuHsiit  for  inis- 
'iciiicanour  and  that  the  overtact  of  a 
lonspiracy  was  nob  neciessarily  unhiw- 
!iil :  hut  tliat  the  indictment  was  had 
(uvin::  tn  tiiere  hoing  no  definite  alleg- 
iilioii  n>  to  tlie  ohjectof  the  conspiracy. 

On  motion  to  cpiasli  the  indictment 
it  will  1)0  amended  to  avoid  possible 
.liiliciilty,  hy  adding  the  words,  ''  a 
jiody  corporate  "  after  the  name  of  a 
I'lrpnratiou  created  hy  a  public  statute, 
iilth'Migh  it  seems  to  l)e  unneces>*ary. 
TheQineti  A  I'aqiie/,  M. .liidgmentQ.Ij., 
i'r.  side,  22  April,  |s7S.  h'amsay,  J.  Hep. 
2  ]."J.  Sc\\<  \UK  r.  UwKiNr;  AcrXf).  i'>. 

')  I'.'.  ,/(////. — Wh(>r>'  till!  jury  sworn  : 
tn  ny  :ui  indictnicnt  l'<)r  forgery,  ;t  ; 
ti'lony  liy  statute,  is  allowetl  to  go  at  ! 
l:irgf,  tii«'  trial  will  be,  held  to  be  null.  ' 
Thr  Qiii.ea  <(•  DciiicU.  .ludgrmuit  June,  , 
f^T'.l.  l)orion,  < '.  J..  Monk.  Uamsay,  I 
Tc-sier,  ("ross,  JJ.  Iffp,  2  Leg.  News  I 
211.  .  i 

'  111  a  tiiMl    foi'   forgery    thf    panel    of' 
jMiit    jiucrs    riturucd    by  the   sherifl'. 
"nitaiiicd  the  names  of   h'obert   <rrant  , 
and  li'olii  It  Crane.  Tlie  name  of  IJobert  i 
'liant  ua-  called  (rom  the  panel  as  one. 
fif  the  jury,  and  HobfU't  (Jrant,  iis  was 
sniijMiM'd.  wi'nt  into  the  bo.\,  and  was 
duly  -woin   as   hVJxu't  (irant    without 
1  liaili'iigc.  The  ])r'  ..^iier  was  convicted. 
llcruM'  the  jin-y  le  t  the  box,  it  was  dis- 
lovei.il    tliat    Robert    Crano   had    by  , 
iiii.-^take    answtu'e.d    to    the    name    ol' 
Uoh'Tt  < irant,   ami  that  Jlobert   ('rane 
nus  really  th(>  person  who  served  on 
tlicjiiry.     Ildd,  that  the  conviction   is 
I'iul,  tile  prisoner  not  having  had  an  ; 
"I'I"'i''iiiiity  to  challenge  Jiobert  Crane. 
'/'fic  iliK.ai  r.  Feore,  Q.  Judgment  on  i 
reserv(ul  c.ise   setting  verdict  aside  S  ; 
■bin",  1^77.     Sir  A.   A.    Dorion.   ('.   J.,  ' 

7 


Monk,   h'amsav,   Sanhoru,   Tessier.  .M. 
Kei..  :;<i.  L.  1,'.  21'.'. 

The  record  showed  that  on  tlie  tiial 
of  the  indictment  the  judge  discharged 
the  jury  after  they  were  sworn,  in  con- 
se(|iience  of  the  disappearaT'.co  of  a 
witness  for  tlip  <  'rown,  and  the  prisoner 
was  remanded.  On  a.  writ  of  error, 
held,  that  the  judge  liad  a  di.scretion  to 
discharge  the  jury,  which  a  (-'ourtof 
error  could  not  review;  that  the  dis- 
charge of  the  jury  without  a  verdict 
was  not  equivalent  to  an  ac(iuittal ;  and 
that  the  prisoner  might  be  put  on  trial 
again.  Jones  X:  The  Queen.  M.  17  Sep., 
l!SS().  Sir  A.  A.  Dorion,  (.'.J.,  Monk, 
l{amsav,  Cross,  ,],h  \Iq\\.  I  Leg.  News 
■  \W.  I  Dec.  d'A.,   100. 

Whereto  obtain  six  jurors  speaking 
the  language  of  the  defence  (English) 
the  list  of  persons  speaking  that  lang- 
uage was  calhiil,  antl  several  ordered  by 
the  Crown  to  stand  aside  ;  and  the  si.\ 
English  jurors  being  sworn,  the  clerk 
re-commencetl  to  call  the  panel  alter- 
nately from  the  lists  of  jurors  speak- 
ing the  Eiiiiiish  and  l''ren<!h  languages, 
and  one  of  them  previously  ordered  to 
stfind  a'^ide  was  again  called,  held,  that 
the  previous  •>  stand  aside"  stood  good, 
an<l  needed  not  be  withdrawn  till  the 
panel  was  exausted.  Re<jina  m.v.  Dok- 
ijull  el  fit.  M.  .ludgment,  22  Siiptember, 
|S74.  Dorion.  C  .1.,  Monk,  Taschereau, 
I'amsay,  Sanborn,  J  J.     Hep.  18  J.  242. 

The  right  of  the  (,'rowii  to  tell  juroi-^ 
to  '•  stand  aside."  exists  for  misdernean 
ours  as  well  as  for  ft^lonies.     Tk<:  Qnenn 
i\s:  l)oiii/('ll  <■/  III.   'Si.  .Judgment,  tj.  H.. 

C''  si(le.  II  \\<.    IS7(.  Hanisay,  .1.    Hei). 

IS  .1.  s,-,. 

-)  20     Liircciii/ \u    iui.->tamped    pro- 

misi^  tf>  pay  is  a  valuable;  security,  and, 
in  the  hands  of  the  maker,  is  such  pro- 
perty as  to  b(!  th<-  subject  of  larceny. 
lie;/,  rs.  Sro/f.  .ludgment,  22  June. 
|S77.  Dorion,  < '.  .1.,  Jfimk,  Ramsay. 
Tessier,  .1.1.  Dorion,  C.  .L,  &  Sanborn, 
.r.  dis.  Hep.  21  .).  22").  S.  was  indicted, 
tried  atid  itoiivictiid  for  stealing  a  note 
for  the  payment  and  value  of  *2.")H,.'{.'i. 
tlie  property  of  A .  Mc  '  and  another. 
The  evidence  showed  that  tlu'  promi.;- 
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sory  iiotf  ill  i|Uislioii  \Vii>  druvvn  1>\  A. 
McC.  aiul  < '.  I;.,  and  made  ])ayal;l('  to 
Scott's  ordt-!-.  'I'lii-  .-aid  note  was  <;ivoii 
liy  mistake  toS..  il  l)ein,u<iippfiried  that 
i.l»e  &imi  ol'$li'»N.:ri  was  due  liim  by  th" 
'Irawer.  instead  ot  a  I<'ss  sinn  el'  !iSi7'>. 
I'h(i  mistake  lieiii;;  iniinediilely  dis- 
covered, S.  trave  liaek  tin-  note  to  the 
firawGrs,  71/1  s/n)itj;K I  nnd  viriiulo  "fl,  in 
(.;xcli«nge  for  anothci  note  of  17..  An 
opportunity  oceuiinj:,  S.  afterwaids.  on 
tlic  same  day,  stole  the  note  :  he  caused 
it  to  bo  staini'ed,  indorsed  it,  and  tried 
lo  coUeet  it 

Jlcld:  On  apjieal  reversing  t hi>. judg- 
ment ol' the  Court  of  Queen's  Beneli, 
Ijjat  8.  was  not  p.;uilty  of  larceny  of  ''  a 
note"  or  of"  a  vidnal)le  security"  with- 
in the  meaning  of  the  Statute,  and  that 
ih(!  offence  of  whicii  ho  was  fruilty  was 
not  coneetlv  deseribed  in  the  indict- 
j/ient.  lis.  ('•.  I{ej>.  ;M1'. 

Evidence ol  a geiu.ial  deticiency  uill 
not  aloi.e  support  an  indictment  for 
larceny  or  embe/;'/.lcment.  'rhci'c  must 
be  some  proof  (fa  taking,  tliat  is  that 
certain  money  went  inio  the  liands  of 
the  prisomr.  Qvuu  i(  (!lai;n.  M. 
Judgment,  .luuc,  IS77.  J)orion,  ('.  .)., 
Monk,  li'amsay,  Sanborn,  Tessicr,  .1.1. 
But  a  clerk  in  a  bank  may  be  convicted 
of  emhc//.lejuent,  on  proof  of  ;i  general 
deficiency  siii^poited  In'  evidence  ol' 
unlawful  ai'pioprialion,  though  no  j>re- 
else  sum  i>aid  by  any  particulai  person 
is  jiroved  to  have  been  taken.  Queen  k 
h'lasf!.  M,,Uulgiuent.  2.; Dec,  I.S77.  Sir  A. 
A.  Dorion,  ('..),  Monk,  iiamsay.Tessier. 
Cross,  .1.1.  Monk,  .1.  dis.  IN'p.  1  l^eg 
News  41. 


deh-ndanl  iminetliately  alter  the  pir 
blicatiiin  may  '"•  proved,  in  order  to 
show  that  thei''  wa-  no  nntlice. 

The  existoiitp  of  rumours  cannot  If 
proved  in  justitieation  of  the  libel.  The 
Qticfi}  )•.  J)oiii/ii//  d-  (il.,  M.  Q.  15.,  Ci, 
side,  .ludimuiit.  II  Ap..  I.s74.  IJamsfiv, 
,T.,  IS. I.  ,s,-.. 

V  L'i. —  Lirt/i.-f'  .1(7  /■.  CuNNirrio.v. 

If  a  pei>on  gives  another  (h'ink, 
with  the  intL'iilIoii  to  do  him  an  injury 
an'l  he  die-,  it  uill  be  manslaugliter  ; 
und  if  the  intontion  be  to  kill  him,  it 
will  lie  murder.  'J'/u  (/iicen  »t-  Uouiet, 
ii.  (,'harge  to  the  jury  (^  11..  <'v.  side, 
Oct.,  ISS.).   liamsa'y.  .). 

s^  '2-',.  Muii.iiudtfhU.r  r.  Evh^knci:. 

^:  li-l.  Ml.<tiiMl  r.  .fii;v. 

{•  'J.J.    Moti'il  to  qnu.sll  r.  I.VDICTMK.Vr. 

§  20.  MiirJii  r.  ^rANsr.AiciiTicf:. 

V  27.  .Vcrr.v.sra//  J'ooJ — In  an  indict- 
ment under  ."2  and  '.'>'j  Victoria,   c.  20, 

j  s.  2ij,  it  is  not  necessary  to  allege  that 

:  ny  the  refusal  ati  I  neglect  of  tb 
efendanl    to    supply    the    necessary 

'  food,  etc.,  to  liis  wife,  her  life  had  been 
endangcrtMl  or  her  health  permanently 
iiijuied  ;  nor  is  it  necessary  to   make 

;  proof  to  that  eft'ect.  'J'/ie  Queen  A' 
^ic^^^l,  M.  .Judgment  conlirming  24 
September,  1SS4.  Sir  A.  A.  Dorion,  C, 
,1.,  Monk.  Ramsay,  Cross.  Baby,  ,1,1, 
Keportec.!  7  Leg.  News  ."^22. 


V  20.   Ln, 


iiilil  r.   I'.VIi.iLNCi:. 


i' 21.  Ijitnl — (Ml  a  tiial  on  an  iiidict- 
ment  for  liliel,  the  di-fendant  cannot 
plead  or  |ii'<nc  the  truth  of  the  libel. 

The  En{.dish  Act  of  17'.!2.  .'',2  (ico.  \U, 
<-.  0(1,  is  in  force  in  (Janada,  and  con- 
sequently it  is  for  the  jury  to  say 
whether  tinder  the  facts  jnoved  there 
is  libel,  and  whether  rle-  defendant 
publisliod  it. 


I  III 


Ilia;     for     lilu- 


act-    nt 


§28.     A'/ -r    trial A    judg(;    sittiii,2 

alone  on  liif  crown  side  will  not  'grant 
a  new  trial  in  a  criminal  case.  Tin 
Queen  r.  J'tjiu/all  it-  ol/icrs,  M.  ,Judg 
ment  <^  ]i  .  Ci.  side,  2S  Sep..  1874. 
Itamsiy, .).    l!ep.  7  Hev.  Leg.  .078. 

V'  2'.'.  rcrinri/  v.  Evii)i:.\ci:. — The  pri- 
.sonor  was  iiKlietcd  for  perjury  in  a 
deposition  in  a  civil  suit.  He  was  sworn 
before  the, judge,  who  took  notes  of  the 
evidence,  on  the  2;")  April,  187.'^.  The 
case  was  then  continued  to  the  first 
riiqncte  day,  but  not  proceeded  with, 
the    till  the  2.'»  April.  1^74,  a  day   in   term, 
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when  the  deposition  wis  continued  at 
hnijtli,  and  owned  and  acknowledged 
heioie  ilie  i)rotlionotary.  'i'lie  alleged 
perjury  was  in  the  la-t  i>art  of  the  depo- 
sition. Th'^  objection  taken  was.  that 
this  was  only  a  voluntary  statement, 
'ilii-  objection  was  held  to  be  well  taken, 
;ind  the  eonviction  was  fjuashed.  The 
(iiiceii  V.  (I'llisini,  M.  Judgment  i|n;ish- 
iiiL'  conviction  22  iPirch,  I>s7*'.  Dorion, 
1 '.  I.  ^Tonk,  {{amsay.  Sanborn,  Tessier. 
.1,1.   Rep.  7  Ii'ev.  Leg.  i'ul'j. 

Where  the  enqne.tc  is  taken  under 
art.  liS4  C.  <'.  P.,  there  must  be  a  con- 
sent in  writing  to  render  tho  proceisd- 
ing  rcgidar,  and  a.  deposition  taken 
will  11  there  is  no  such  consent  is  only  a 
voluntary  statement  on  whicli  perjury 
<  ,nnK)t  be  assiiinod.  The  Qiicrii  v.  Mar- 
/,);,  .M..Iudgment  Kt  May,  l87b.  Q.  B., 
'h'.  sidn,  liamsay,  .1.  K<'p.  L'l  .1.  !')(),  7 
Kev.  Leg.  (i7:i. 

?  .'111.   Uai>i    r.  K\i[)i:nti:. 

^:'II,     It'eserreil  cd.sex 'I'ln'    geueivil 

sessions  of  the  ]ieace  may  reserve  a 
case  lor  the  consitleration  of  tiie  Coiut 
■  if  Appeal  and  Error.  T/ic  Queen  r. 
Siiii/h.  M.  .Judgment  '_'!  .iune.  isTl).  Sir 
\.  .V.  Dorion.  < '.  .1..  Monk,  liamsay, 
l'l  <sler.  (,'ross,  .1.1.  Kep.'JLeg.  News  •_'2:j. 

I'he  defendant  who  has  not  been 
inili'd  should  b(t  |in>sent  at  the  he.iiing 
iml  judgment  of  the  case  reserveil. 
Till' Queen  A- Dierii.  M.  .ludgment  on 
reserved  case  IS  Dec,  liS74.  Dorion,  C. 
•I..  Monk  Taschereau.  b'amsav,  Sanliorn. 
.1-1.  Kei).  -'ti.I.  lL",i. 

In  a  later  case  it  was  Iield,  that  on 
I  lie  hearing  of  a  rest'rved  case  it  is  not 
necessary  tliat  the  prisoner  should  be 
present,  and  \\v.  may  be  kept  locked 
lip  lu  gaol  to  [ireV(^nt  his  being  | (resent 
while  hi-;  ease  is  being  argued.  The 
<}niiii  r,  Glo.ss.  The  Queen  r.  Sn./L  ^t. 
•biilgment  15  June,  IS77.  Dorion,  (.'.  J., 
\Iouk.  Itamsav,  Sanborn,  Te^siei',  J.f. 
Monk,  liamsav.  J-L,  dis.  Keii.  LM  .1.  lib). 
!  I.eg.  News  :il2. 

.\  ipiestion  rai-ed  by  motion  in.arrc^st 
■il  j'ldgment  is  a  (luestion  arising  oi  the 
i''u!,  and  piMperly  re'^eived.  T/n  Q)!"!')! 


r.  JJcen/,  M.  .rudgment  on  re.served 
case  bS  J)ec.,  1S7  1.  Dorion.  ('.  J.,  Monk, 
Tascliereau,  b'amsav,  .Sanl)Oro,  JJ.  l{ep, 
L'n.l.  1  •_".». 


••  Trial,"  within  the  meaning  of  C.  S. 
I..  ('.,  V.  77,  .■<.  57,  is  not  terminated 
until  .sentejico  is  rendered,  and  ii 
"  question  \.hich  has  arisen  on  the 
trial  "  tloes  not  necessarily  mean  a 
question  that  was  raised  at  tho  trial, 
but  one  that  took  its  rise  at  the  trial  ; 
.and  therefore  a  point  not  mentioned 
i)y  the  defence  may  be  reserved  by  the 
(-ourt.  liei/.  r.  Ilaiu,  M.  ,ludgment  22 
.Iune.  IS77.  Dorion,  (,'.. I.,  Monk,  Ham 
say.  Sanborn,  Tessier,  ,1,1.  l{ei).23  J.  327. 

Where  a  case  reserved  mentioned  a 
motion  in  arrest  of  judgment,  and  set 
forth  the  te.xt  of  the  reasons  in  support 
thereof,  and  reserved  only  the  reasons, 
the  Court,  on  tho  appeal  side,  would 
reject  the  motion,  if  it  ought  not  to  be 
maintained  for  any  of  the  reason  there 
in  contained,  the  jurisdiction  of  the 
Court  for  crown  oases  reserved  being 
strictly  limited  to  the  point  reserved. 
?'//(;  Queen  rf-  Deeri/,  M.  Judgment  on 
leserved  case  IS  Doc.,  1S74.  Dorion,  C. 
,1.,  Monk,  Taschereau.  Ramsav.  San 
born.  .M.  Rep.  2i\  ,1.  I2'.i. 

The  non-production  by  the  prosecu 
lion,  on  a  tiial  for  perjiuy.  ol'  tlic  plea 
which  was  liled  in  tlie  civd  suit  where 
in  the  defendant  is  alleged  to  have 
given  false  testimony,  is  not  material, 
where  the  assignment  of  perjur\"  has 
no  nH'eri.-nce  to  the  iJeadings;  but  the 
defendant,  if  lie  wishes,  may  in  case 
the  plea  be  not  produced,  prove  its 
contents  by  secondary  evidence. 

It  is  not  essential  to  prove  that  'die 
fa(!ts  sworn  to  by  the  defendant,  as 
alleged  in  the  indictment,  were  ma 
torial  to  the  issue  in  the  t-ause  in  which 
the  defendant  wa-^  examined. 

.\  ie>erv«'d  ease  luay  be  ameuded  at 
the  reque.^l  nj'  the  defendant,  during 
the  ai'gumeni  iherenn  before  the  full 
Court,  Ia-  aflduig  the  evidence  taken 
at  the  trial. 

Felfiwin-  /iV./.  ,1-  r.ahi.  2;   b.  < '.  ,1. 
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M27).  A  new  trial  may  he  ordend  on  a 
reserved  caso,  in  niisclemeanours,  wljere 
it  appears  to  the  Coiiit  on  the  evidence 
that  an  injustice  may  have  been  done 
to  tlie  defendant.  The  Querii  A  John 
Koss,  M.  .Judgment  reversing  liT  Seii- 
tember,  ]8S4.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  h'am.'^uv,  <'ross,  ]<ahv.  .I.F.  Jie- 
poitedM.  L.  \l.  I  n.  B.  '227.' 

§  o'2.  S/H-ci/i/  liial  Avl  r.   K\  ioksck. 

j  iuJ.  Trial  r.  .]{\t.\,  I{i;si;uvi;i)  Casio. 
— An  api)h<'ation  to  postpone  a  trial, 
in  eonse(iuenco  of  the  absence  of  ma- 
terial witnes.^es,  must  l)e  supported  by 
special  atlidavit  showing  that  the  Avit- 
nesses  are  material.  The  (liircn  v.  Don- 
gall  «f;  «/..  M.  .ludgment  (^>.  i)..('r.  side, 
II  Ap.  IS74.   iianisay,  .1.  l>i-p.    Is.l.  S.'.. 

^  .'14.    I'lti/i'iii/  /'.  < 'dwicriKN. 


exercise  of  the  discretion  of  tiiis  court 
to  giant  the  order  recjuired,  witliout 
something  to  establisli  this.  The  case 
of  Mr.  Brydges  furnishes  no  precedent 
forthe23resenta2)plication.  ^Ir.  Brydges 
was  arrested  in  iMontreal,  on  a  Sunday 
morning  on  a  charge  of  t-onstructive 
felony.  lie  was  brought  beibre  Mr. 
.Justice  ]^a<lgley  in  Chambers,  who  in 
the  exeu^ise  of  his  discretion,  granted 
the  application  to  change  the  venue  to 
Montrt'ul.  When  the  case  came  before 
him  iMr.  .Justice  Kamsay),  the  question 
was  whether  ^Ir.  .Justice  IJadgley,  had 
l)roperly  exercised  his  discretion,  and 
he  (Mr.  .Justice  IJamsay)  held  that  he 
had  no  authority  to  decide  that.  hJxp. 
Co''-wiu,  M.  .Judgment  rejecting  the 
application  L!0  Sej).,  IS7<.».  Sir  A.  A.  l)e 
rion,  ( '.  .1..  .Moni<.  IJamsay.  Tessier, 
Cross,  .1.1.  i.'.'p.  1.M  .1.  KM,  •_'  l.e;:.  News 
Jf)4. 


*■ 


■i   . 


§'oi).  I'euiir  r.  JNDii  T.MKNT — The  Sta- 
tute 'A'2  and  .'!;;  Vic.  cap.  '2'.K  sect.  1 1,  vn- 
acts  that  '•  whenever  it  ajipears  to  tlie  sa- 
tisfaction of  a  judge  (liat  it  is  expedient 
tothe  ends  of  justice  tliat  tlie  trial  ol' any 
person  charged  witli  any  lelony  or  mis- 
demeanor shoidd  be  lield  in  some 
place  other  than  that  in  wiiicii  ti>e 
olience  is  supjiosed  to  have  Iktu  com- 
mitted, or  would  otherwise  Ijx!  triable, 
may  order  that  the  trial  shall  be  pro- 
ceeded with  in  !-<>iiu!  other  (listrict  or 
place.  Tile  power  is  purely  disiuetion- 
ary,  and  shoidd  l)e  used  with  great 
caution,  but  wiiei-e  the  application  is 
made  on  the  part  of  tiie  aiicused,  it 
will  be  huHicieiil  to  jiistii'y  Kuch  dis- 
cretion, that  persons  might  i(o  called 
on  the  jury  whose  oj)ini()ns  niight  be 
tainted  with  prejudice,  and  whom  the 
prisoner  could  not  challenge  7'Ae  Queen 
n.  linsscU,  M.  .Judgment  granting  order 
for  change  of  venr".    Sep..  1S78. 

( »n  anap]>lication  loichange  of  vcmie 
from  the  ilistrict  of  Three  Kiv^rs,  the 
court  would  not  decide  the  merits  of 
the  application,  witliout  tleciding  that 
the  court  had  or  had  not  jurisdiction. 
Xo  reason  had  Iteeii  given  to  esta- 
blish that  there  was  any  reason  why 
(he  judge  or  coiut  at  Three  Wivers 
should  not  take  cognizance  of  the 
matter,  and  it  wouM  not    be   a  proper 


Under  MM-t.  I  1  of  .J'J  aii<l  ;!;-J  Vict., 
cap.  '2\\  a  judge  of  tlie  Court  of  (iiieen'> 
]}ench,  sitting  in  the  ^lontreal  District 
may  direct  the  trial  of  a  person  charged 
with  tln!  cominission  of  an  offence  in 
tlu!  (Quebec  district  to  take  place  in 
^Montreal,  the  power  to  change  the 
venue  not  being  limittnl  to  a  judge  sit- 
ting in  the  District  where  the  otFence  is 
alleged  to  have  been  committed.  Ex]i. 
Jiri/ili/es.  ]SI.  .Judgment,  (^>.  15.,  Or.  side. 
".I  Ap.  IS74.  Jiamsav,  .Sanboi'ii,  .1.1. 
Kep.  IS  ,1.  141. 

^<  '.'A').    Virilicl  f.  .Ii  i;v. 

^^  ^7.  WiUT  OF  icitEtoi! — Error  only  lies 
for  matter  o\  record,  so  the  charge  of 
the  jtulge  will  not  be  ground  of  error, 
as  it  is  not  of  record.  Drfdij  A  Tlic 
Queen.  M.  .Tudginent  '2\  .lune,  1S77. 
.Monk,  l^amsay,  'IV 
ger,.J.J. 


-ier,  Sicotte,  Belan 


On  the  hearing  of  a  Writ  oi' Error 
i'rom  the  Crown  side  of  the  Court,  the 
judge,  who  sat  in  the  proceedings  now 
under  examination  for  error,  is  dis- 
(lUiditied.  (,'.  .S  L.  C.  cap.  79,  sects.  4, 
.")()  ife  67.  The  Queen  A  Dougall  ct  <>l. 
M.  .Judgment  l',»  Marcii.  Dorion,  C.  . I. . 
Monk,   liamsay,  Sanborn,  Tessier.  .11 

r.   IfAIUCAS   COUIM.'S. 
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CROWN  '•.  Li:ttku.s  1'.\ti;xi' — The  pri- 
\  ilege  of  tlio  Crown  for  its  (ilairas  over 
ihoso  of  i»riviite  compiitinj;  creditors  is 
M  I).'  iiovernod  hy  the  Civil  I^aw  of  the 
I'lnviiice  of  (inebec,  derived  from  Fran- 
, c,  and  not  hy  the  hiw  of  Enghmd. 

IndfrC.  ('.  I'.  <)11,  in  the  absence 
ulany  .special  privilege,  the  Crown  has 
:i  proferoiice  over  chirographic  credi- 
Kus  for  deposits  due  to  it  by  a  bank  in 
lii|iiidatioii.  Rcyina  <t-  The  Exchange 
Jiiitth.  ^[.  Judgment  reversing  2  April, 
iss,'),  sir  A.  A.  l)orion,  C.  .1.,  Monk, 
h'ainsav,  liabv.  .1.1.  Sir  A.  A.  Dorion,  C. 
.1..  dissenting.  Ifei).  M.  I-.  1,'.  I.  Q.  B. 
.;nL». 

CURATOR.— The  lUthei'  of  an  inter- 
.juaed  person  on  'lit  of  I'ight  to  be  ap- 
jiointed  curator,  i. I  the  absence  of  any 
■.'lave  ol>jection  to  such  appointment, 
I'VfU  when  the  majority  of  the  family 
.ouncil  thinks  otlierwise.  Tlie  insol- 
v.Mi'iyof  the  fath(;r  is  not  of  itself  a 
^utlii'ient  reason  to  exclude  liim  from 
iliu  I'uratorship.  IJii/'aux  <f'  Rohillanl. 
\I.  .ludgment  reversing,  27  -January, 
I^Tii.  I'orion.  ('.  .1.,  Monk,  IJams.ay, 
■^aiilHirn.  Tessier.  .bf.  Monk,  .1.  Dis. 
1,'.|..  211. 1.  2SS.  7  Key.  Leg.  470. 


Un  cnrateur  a  une  succession  vacan- 
te  ne  represente  que  la  succession  et 
Ic  dcfunt,  et  qu'il  ne  pent  demander  la 
nullite  d'un  acte  lait  par  l<i  defunt  en 
fraude  do  ses  creanciors.  Cette  action 
n'appartient  qu'aux  creanciers.  Lamar- 
che  (0  Pauz4.  M.  Judgment  reversing, 
31  Oct.,  I8S;5.  Sir  A.  A,  Dorion,  C.  J., 
Monk,  Ramsav,  Tessier,  Baby,  JJ.  ]{ep. 
.■}  Dec.  d'A.  2()."). 


When  persons  assume  the  duties  of 
curator  to  an  interdicted  person  and 
the  control  of  his  property,  they  will 
be  responsible  for  their  administration, 
and  accountable  as  if  they  had  been 
regularlv  named  curator  to  the  inter- 
dict. 


Where  relatives   of  the   interdicted 
persons  make  an  act  d'accord  by  which 
they  agree  to  maintain  such  interdicted 
person  for  his  revenues,  which  are  not 
large,  nor  more  than  necessary  for  his 
support,  the  heirs  of  the  person  inter- 
dieted  will  be  bound  thereby.    Corbeil 
(t  St  Auhin  et  al.  M.  .Tudgmcnt  rever- 
j  sing,  20  February,    IS84.     Sir  A.  A.  Do- 
I  rion,  C.  J..  ^lonk,  Ham^av,  Cross,  Baby, 
iJJ. 


!J 


•    ~ 


ID 


DAMAGES. — "Kvoiy  pui.vjn  »  iiiiible 
ol'disoerning  right  i'lom  wrong  is  rcs- 
lion.sible  for  the  danuigc;  caused  by  his 
l;iult  to  anotlier,  whether  by  i)Ositive 
!i(!t,  iiuprudence,  neglcM-t  or  want  of 
Kkill."  Art.  10").]  ('.  ('/ 

A  proprietor  is  liable  to  hi-;  neigh- 
bour tor  carrying  on  a  tra<le  which  cau- 
ses offensive  odours  and  is  unhealthy, 
by  which  the  value  of  the  neighbour's 
property  is  diminisjied,  and  this  al 
though  the  business  had  been  esta- 
blished before  the  plaintitfliad  so  used 
his  property  as  to  innke  the  nuisance 
lelt.  <S7  (jharJcii  .1-  Donlrr.  'Si.  Judg- 
ment eoniirniing,  -0  June,  1S74.  Tas- 
ijhereau,  Hanisay,  Sanbmii,  boriinger, 
■fJ.  Ke]).  IS  Jurist,  L'.y;. 

Where .  a  mill  owner  )>iatf-;  sucli 
obfetri'ctions  in  a  rivei'  J/'>/ /<(/>/(.■  ihougl 
not  naci'juhic,  as  will  prevent  othi.n' 
l>ersons  using  the  river  to  float  logs,  or 
as  will  render  its  use  )norc  ditlicult  for 
(hat  ]iurii().-e,  such  juill  owner  may  be 
condemned  to  pay  damage-;.  MrJi^ian  ■. 
<(•  Car/is/e  et  al.  M.  Jtnlgment  revers- 
ing, 1*1  December,  1^7'.  iHiriou,  <;.-!., 
Monk,  Taschei-cau,  ifamsay,  .Sanborn, 
JJ.  Kep.  I'.'J.,  27(i.  Auc:)ther  action  of 
damages  as  to  the  same  m'  a  similar 
construction  at  the  same  place,  was 
instituted,  but  tlie  eviilence  showing 
that  the  iirctended  ol).-truction  ilid  not 
cause  any  impediment  to  the  floating 
of  logs,  the  action  was  <lismiss(>d. 
McBean  <f-  ('itrlis/r  rf  id.  ]\r.  Judgment 
confirming.  L'J  .lune,  lS7s.  .'^ir  A.  A. 
Dorion,  C.  J..  Monk,  ]»am-ay,  Cross,  .bl. 


Man  ii,  I.n7.").  Dorion.C. .).,  Monk,  h'am 
say,  Sanborn,  .bj. 

\n  action  for  damages  will  lie  for  an 
illegal  combination  to  prevent  a  party 
carrying  on  business,  as  for  instance 
for  the  buiMers  and  <|uarrymen  to 
combine  that  a  certain  contractor  .shall 
not  bo  allowc'l  to  i)urchase  st<>nc  (juar- 
lies.  nrf/i<in<l<{:  al.  <f;  Perranlt  <{;  al. 
M.  Judgment  continuing,  June,  187."). 
Dorion,  (A  J.,  ^lonk,  Taschereau,  I'ani 
say,  Sanborn,  J.I, 

Tlie  puichaser  of  stolen  tunbor  who 
has  participatc<l  in  the  theft,  either 
liefove  or  after  the  (committing  of  the 
olfence,  is  lialile  in  damages  to  the  pro- 
prietor, although  he  jn^iy  have  pHid  for 
the  wood  be  received.  JJeJieaiijeu  d- 
Peyrtj.  31.  .ludgment  reversing  (as  to 
the  e\idency  only,  for  in  the  Coiu't 
beloiv  the  priucii)le  does  not  up))ear  to 
be  ignor(Ml)  .September,  l>-7.").  Dorion, 
(,".  .).,  'fasehereau,  IJamsay,  .^^auborn,  .JJ. 
Satdiorn,  .F.  dis. 

All  who  ])articipati"  in  an  offence  or 
<(Uasi-ollenc(;  (delit  on  iiuasi-delit)  ai'e 
jointly  and  severally  liable  for  the  loss 
or  injury  resulting  titcrefrom,  and  there- 
fore ]iersons  who  have  wrongfully  cut 
and  I'arried  away  wood  which  did  not 
lieloug  to  thmuare  jointly  and  severally 
liable  to  the  <  twner  for  the  value  thereof'. 
J.alojtde  il'  'd.  A  Jldlcnifjer.  M,  .Judg- 
ment confirming,  17  Dec,  bS79.  Sir  A. 
A.  1». irion,  C.  ,).,  3[onk,  Kamsay,  Te.-- 
sier,  Cross,  -bl.  'fop.  L'4  .f.  90, 
News  lir.. 


.,  Leg, 


Damages  for  stoi))iing  supply  of  water  A  Priest  is  liable  for  malicious  and 
to  a  mill.  Jlroflin  d-  Frot/iiiij/unn.  31.  calumnious  words  ii>ed  by  him  in 
Judgment  confirming,  \')  .lune,  1S77.  preaching  or  otherwise  addressing  his 
Dorion,  <'. .!.,  .Monk,  iiam-ay,  .Sanborn,  jjiirishoners  in  Church.  lie  is  not  liable 
Tessier,  .1.1.  for  worils  used  in   ailmonishing  his  pa- 

rishoners  against  any  notorious  scandal, 

An  .action  of  damages  will  lie  for  j  or  attempt  to  alienate  his  parLshoners 
ojjening  a  water  course  on  a  neighbours  from  their  religious  l>elief.  uHhough 
property  without  authority.  Daslous  it-  the  nature  of  the  admonition  imiden- 
Nolim.    (}.    .Judgment    confirming,    4    tally  implies,  })ut  docs  not  e.\prv>ssly 


L 


.'(t.» 


D.WrAtiK' 


r)A.M.\(;i:s 
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t'ormuliito.  11  rnbiik<>  against  ;i  yiai'ticul.ir 

\  Piiost's  a<lvi<'0  to  a  pai'islioiiL'V  to 
:nni4  going  to  a.  certain  place  where 
(•■■nvcrsation  injurious  to  liis  religion  is 
indulgoii  in,  is  jirivilo^'.'d,  and  this 
■Mltlioiigh  it  may  he  injinious  to  th<> 
trade  of  the  person  ii»ing  or  })eymitting 
<ii(!ii  language  to  he  used,  and  althougli 
tiie  priest  ho  aware  tlial  the  eflect  of 
iidvising  his  jiaii^honersnot  to  frequent 
.■-iK'h  place  will  lie  <letriniental  to  the 
trarle  of  such  persdii.  .Vcstire  Jilan- 
rhdrrlA-  llichi'y.  -M.  ludL'ment  revers- 
ing, '1-1  March,  iSTt"'.  Dorion.  <.'.  .)., 
Monk.  I^^lusa^■,  Sanhni'ii,  "I" 
Sinihorn,  ■'.  <iis. 


fessier,  .M. 


Wlirre  the  lihel  '"luid-iineil  of  i^ 
iinlv  tlie  answer  to  i^er^onal  and  inju- 
.iniis  attack-;,  no  d;itnages  will  lie 
;illo\vcd.  Bccis  k.  Il'irkirs.  .Judgment 
1  Miilinnin:.',  M.  .Iinie,  |^7">.  Dorion,  <'. 
.1..  Monk,  'I'Mohcri'MU.  Ictni-^MV,  San- 
ln,ni..l.I. 


The  use  <ir  tlic  <xpi(-sioiis  dnl  uii'l 
j'l'Hiil  \\\  :\n  action  are  n^t  necessai-ily 
lihcllou^.  And  an  aciion  to  set  a'^ide  a 
ili'i'd  on  till'  ground  ni' '//}!.  and  /nnid 
i-  nit  lihelliius,  if  the  allegations  he 
.'nadc  wiili  ]iropah]e  cau-^e  and  without 
]:i;iiic(>,  altiiough  fhi>  jiariy  making  the 
iillcgation  fails  in  his  suit  also.  A  coni- 
jilnint  to  the  coumil  <>f  the  bar  is  not 
lil    '        -   "■■'  ■>---"  --.•---  . 


■  ■liiiiJi     l<>     1111       ^'fillJ>it      ''J       iitVw'       1/(11        irt     11  v/ 1' 

II  lihol  even  if  the  com  plaint  he  rejected. 

il  it  he  mai'e  witli    prohatijc  (iause  ami 

■viiiiout  malic,     flir/l":  M"   Jioudrc"/!. 
I ii.i inm-tii t-  1-.^,'.  11'.: Il  1  If  1^    ~    _Tiir!^.      1 '«;T>; 


hidgment.  reversing  '>.  . 
■^ir  \.  A.  I)oi'ion  < '.  ,1.,  M 
f'',J,P|..  Ci ()-;>(.  .1.1. 


June,    ]'<7 
onk,    li.'unsav. 


\  medical  ]iraet  itionei'  is  iialile  in 
'i:i)na'_'Os  foi'  maliciously  puhlishing.  in 
Mil  aetion  agaiii't  his  patient  for  fees 
t'er  his  services,  tlie  nature  of  the  mala 
ijy  for  whicli  -^ueh  -ervices  were  rend- 
'lecl.  And  malice  will  lie  presumed 
iieiu  the  puhlieatiiin.  Ji.  4-  T.Ji-  .ludg- 
.iK'iit  reversing.  ;")  .luiie,  I'^T'.'.  iSir  A.  A. 
i'liiiou.  r.  ,).,  Monk,  I'amsav,  'I'essier, 
<'m>;<.  ,1,1.  Hep.  ,-.  (^.  h  h'.  L'io.  '.I  Rev. 
ii'L'.  'h'.K  •_'  1-eg.  New-'  I'OL'. 

In   .]    ci\il   action    iov   'lamages    for 
vril.al    --laiider.    (hi'    truth    ciinnot    h'' 


filcided  as  a  defence,  unless  it  he  tliat 
the  occasion  jti.stitied  the  statein«'nl. 
and  that  there  was  no  malice.  The 
charge  in  th<^  criininal  law  docs  inci- 
dentally ;itl'eet  thecavil  recourse.  Fahiji 
it  liaxler.  Af.  .iiKigm'.'iit  eontlrming, 
II  lie<!.,  ivs.;.  Sn-  A.  A.  Dorion,  0.  ,1., 
U.'unsaV;  Tissicr.  <  'ross,  IJahy,  ,M. 

Il'a  neiglilioiu'  huilds  on  a.  wall  not 
mifoi/cii,  without  the  consent  of  the 
ow'.ici,  he  will  ljecomi)elled  to  demolish 
the  constriiclion  so  illegally  maiJo  and 
to  pay  damagi-'s.  Ifarl.  d:  nl,  ,^  Joijci . 
M.  .ludgiiHMit  reversing,  'I'l  .June,  IST'I. 
Sir  A.  A.  Dorion,  C  .J.,  .Monk,  IJ.'imsay, 
Siinhoru, 'I'essier, , J. I.  Je'p.  S  liev.  l-eg. 
12(K».    Conlinned  Supreme'  <"ourt.  I  S.  0'. 

h'.'P.  ;;lm. 

Damages  for  assault  will  bo  allowed 
a  plaintifl"  who  has  been  assaulted, 
although  he  may  have  been  to  blame 
in  using  abusive  ..nd  i)rovocativo  words. 
The  right  of  an  hotel-keeper  is  to  put 
a  trouble-.()mo  guest  out  of  the  house, 
but  in  so  <loing  he  must  Justify  having 
used  the  leastviolenee  possil)le.  French 
<l:  Markx.  >r.  .ludgmeiu  confirming. 
J\ei).,  |S7(i.  Doi'ion,  ( '.  .1.,  .Monk,  Kam 
s.'iy,  Sa.iiborii,  ■!'.■-<!(■)•.  .|,J. 

A  tre~p;i-s  will  notjiistity  an  assault 
of  an  aggrav.aled  ciiMracter  So  where 
two  peo|ilc  pretend  to  lie  legally  en- 
titled to  a  wharf,  and  one  puts  wood 
upon  it.  which  the  other  proceeds  to 
remove  with  a  gre:it  t'orcc  of  men,  and 
a  scutHe  ensue.-,  and  tlie  owner  of  the 
wootl  is  sei/cd  ami  severely  beaten,  he 
will  be  eiitiile<l  to  I'ccovei'  damages 
from  his  as-aillant.  Milhnf.  ,i';  liurke, 
^l.  .ludmeiit  confirming.  4  March,  1878. 
Sir  A.  A.  Dorion,  <!..].,  Monk,  h'iunsay; 
'fessier,  <  lo-s,  .1.1. 


An  li"til  i>  a  place  of  icsort  a.nd  it 
is  an  as-ault.  loi-  which  an  aetion  of 
damag'     '  '"  '"      " '■ -■   '  i  -^  ■ 


I-  ail  as-auii.  ioi-  \>im(ii  uii  iujuoii  ui 
damages  will  lie,  ;'or  an  hol'dkeoper  to 
i-ejeet  .a  ]icison,  <'Vi'n  ou'  not  resident 
in  )iis  hotel,by  violenci',  when  making 
use,  of  the  hotel  in  the  usual  manner. 
Jfihfitn  il-  n!.  tl-  JJnrion.  AI  .Judgment 
conlirmmg,  28  April,  IS8l'.  Monk,  JJani- 
sav,  Tessier.  ('i-oss,  P.abv.  .I,J.  Rop.  2 
b<'>'.  d'A.  •_'.>. 
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'I'lic  rlri'idiii  ]iiopricl(H'  nifiy  H'<'OVoi' 
(lainugos  iifiainst  tim  ouiici'  ol  u  lalt  lor 
mooring  his  raft  npijosite  tho  jnoperty 
of  I'iaiiitill",  and  cios*'  to  tlu*  shoro,  not 
lioiiifj;  (Irivon  tlicri'  hy  stress  of  weather 
or'  any  necessity  of  navij;ation,  and 
loaving  it  tlierc,  so  ion^'  as  to  ereate  a 
nuisance.  Ditnniixj  it'  al.  .f-  (Jitnuard 
<!•  (il.  y\.  .Iiuliriiicnt  contirininfr.  KJ 
Mai'ch,  IN77.  i)()iioii.  <;.  ,1..  .Monk, 
Iiainsay,  Sanliorn,  'iVssici',  .J.J.  Kep.  '.» 
Ifcv.  Lcsr.  177. 

A  contractor  cairyiiii.'  out  a  rontiact 
under  poweis  enahhiiir  iiini  to  expio- 
jji'iate,  cannot  violently  dispossess  a  per- 
son ol'liis  lioiise.aiid  lie  will  he  liable  in 
damaf,'es  lor  so  doiiiL'.  Jln/dmi  &  Mann. 
M.  .Iiidginent  <  onlirininj;,  14  l)ec.,  IH77. 
Sir  A.  A.  ])oiion.  ( '.  •).,  Moid<.  IJamsay, 
Tessier,  Cross.  .J.I.  .Monk  ,f.  dis.  I{oi>.  1 
l.t'ir.  News  ")■_'. 

Daniajics  may  Ir-  riTDVeiivl  jtoin  iIk? 
r-iuploycr  or  a  workman,  who  slipped 
wliilo  xvmkinjr  I'oi-  I)eien<lant  ji  con- 
liaetor,  on  tlic  roof  of  a  house,  jmd  so 
let  fall  a  Idiml  instiiunent.  which 
wmuided  I'laintitf  ;ind  canned  him 
serious  damai-'e.  .Art.  In,'i4  ('.  C 
I>ebl<iis6i.  <i/(i.s.s-  .ludL'iui'iu  contirrn- 
in.;,  1(1  .Marcli.  js^7.  Monk.  Iiamsay, 
."^anl)orn,  Tcssici,  .1.1. 

•  'eini  (|ui,  sail'-  r;n>nuet  par  i)nie ma- 
lice, fait  an'et(M  <|iiel(|irini,  et  le  fait 
•  'Miprisonnei'  tenipoiairement,  sera  con- 
damne  a  hii  jiayef  des  domma^ie 
Fniser  d'  (iai/iniii.  <^ 
Ih-min;,'.  S  May,  Insl'. 
(.'.  .1.,  ifanisav.  Te.ssier 
Hep.  II.  If.  I'.e.L'.  ;'.17. 


•Indi-'iiient  con- 
Sir  A.  A.  f)orion, 
<'ioss.   liahv,  .1.1. 


M'lieie  a  party  inisMpjirof^iiatc^s  mo- 
ney given  him  for  a  special  piii'j>ose, 
an<l  tho  lender  lod-jres  a  criminal  infor- 
mation a<.'ainst  him.  hut  sirspends  tlie 
oxecait.ion  in  order'  to  toi'ce  the  oti'ender 
to  11  settlement,  an  action  for  nialicioirs 
proseoMtion  will  lie.   J^moin/cr  if.'    JT/V- 
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letf.  M.  .Indfj;rnent    r'e\<'i'.sin.ii,  U2  June,    Hej).  (J  Q.  L.  K.  !(>;: 


lore    IJespondent  was  not  liable,  lioji. 
2liJ.  IS4, '.t  IJev.  Log.  Gf)C.. 

Where  a  party  witlioiit  nialice  but 
iinjnstilialily,  arrests  another,  who 
witlioijt  going  to  gaol  makes  a  transai; 
tion  as  to  tlie  debt  and  costs,  without 
any  special  leseivation  of  liis  right  to 
damages  for  false  arrest,  it  will  be  pic 
srimecl  that  he  waived  airy  sucIj  right 
to  damage.  Lajjierre  <&  Gaynon.  Ij, 
.(udginent  reversing,  7  Dee  ,  JM77.  Si; 
A.  A.  Dorion,  C.  .f.,  Monk,  Iiamsay, 
Tessier,  <.'ross.  .IJ.  Tessier  .1.  dis.  Hep. 
N  iiov.  Leg.  7li7,  I  Leg.  News  -I'l. 

A    woman    irnlawfully   appiopriated 

some    ice    without    tlie    intention    el 

stealing,   pr'oijal>ly  only    intending    to 

.  annoy  her  neighboiu',  wlio  prosecuteil 

Jiei'   foi'  larceny.     Held,   she   was    not 

;  entitleil   to   recover  damages,   as   the 

I  jiroseciitoi-  had  probable  cause  for  the 

pi'osecirtion.     liijan    A-    JiUinoh'tlc.    M. 

.Judgment  contii'ming,    14  .lunc.   187H. 

Sir  A.  A.  l>orion,  ( '.  .J.,i\Ioiik,  li'am.say, 

Tessiei'.  Cross.   .J.J.   Hep.    I    l.ei:.   News 

l!-S«.». 

IMaintifl" was  condemned  to  jaycer 
tain  costs  in  a  pr'osecution  beloro  Ju,s- 
tices.  ife  jiaid  the  costs  to  one  of  the 
.Justices,  who  koj)t  the  money.  The 
I'laintiil'was  arrosti'd  for  non  payment. 
Jfekl.  that  the  payment  to  the  justice 
was  not  a  suihoient  payment,  and  the 
arrest  being  h^gal,  the  action  was  dis- 
missed. The  (Jour't  of  Appeal  conHrmed 
this  judgment.  Jiousseaii  it  Lanouette. 
(^  .Judgment,  (3  Mareii.  1879.  .Sir  A.  A. 
Donon.  (J.  .J.,  Monk,  Jlamsay,  Tessier, 
Cross,  JJ. 

Damages  cannot  be  I'ccovered  agaiu.sl 
a  person  who,  in  good  faith,  arrests  an 
other  under  a  jiiflgment,  although  such 
judgment  be  erroneous.  Lamjlois  A- 
Normandk  al.  Q.  .Judgment  confiriu 
ing,  <S  Sept..  JSSO.  Sir  A.  A.  Dorion,  C. 
.J.,  Monk,  Hamsay,   Tessier,  Cross,  J.J. 


1874.  Doiion,  C.  .1..  Tascheieau,  I?am- 
say,  Sanlioin.  boi'.'inge'',  .I.f.  Ham.say, 
.Sanborn,  .i.J.,  dissenting,  being  of  opi- 
nion tliat  iilthough  there  was  an  evil 
motivt^  on  the  jiart  of  Hesjmndent, 
iheie  was  prob,'d;ie  c  luse,  ami   there- 


A  pid)lic  officer  in   the  discharge  of 
his  duties  seized  a  quantity  of  furs  for 
contravention   of  the   game  Laws,  and 
tlie  seizure  was  maintained  by  a  magis 
ti'ate.  The  action  uoes  on  the  tcronnd 
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:iiMt  til.'  iii:i;.'i>lriiU'  cxccfded  lus  juris- 
,|i(tiiiii:  I'Ut  no  >ti>|)s  wero  taken  to 
-.t  iisidi!  h'\-*  ilocisioii.  Ilvhl,  that  tho 
( 'oiirt  fMiniot  iiiciilontfilly  dpcide  as  to 
I  ho  vxttiil.  oi'.inrisdictioii  of  tlio  inajjis- 
M'ato.  '/'//(  (ionriior  <!■  ('nwpaiiy  oj 
\tJrciihiii rs  i\-  Ihcolinv.  t^  .hidj.'ineiit 
.oiiliriiiiii,::.  7  Miiy.  ls*<.'..  Sii'A.A.Do- 
'iiiii,  •'.  .'..  Moidv,  liiunsiiv,  TcssiiT. 
!;al.v..M. 

Wlicic  ;i  (■i)i|p(»i;iti(»ii  is  <iicd  lor  iilc- 
-al  ant'.-l  li>  its  otru'ci's.   it  is  siiHioifiit 
,)!■  tilc  drt't'lldaUt  ti)  sliow  tliiit  tin'  ofK- 
,  .■]•  Iiad  |ii(ilial'ii'  I'liiisc. 

W'iicn.'  a  jii'isnii  not    licciist'd  to  sell 

\a-  arrested  while  writiiiir  <lo\vti  orders 
iiir  the  lidiise  whieli  he  representeil, 
■liat  tlie  poliec  oMlcer  had  |tr()l)al)]o 
,  iMse  lor  tlnitirest.   under  a  by-law  oi' 

Ik'  I'orpnriitioii  I'oiliiddin^'  to  soil 
witlioiu  license.  La  (^'ujinio/icii  de  Id 
r;t^  ,/r  'Jii^lu'c  .1-    /'ir/if'   <j>.  ,linli:iiu'iit 

rveisini:.  I'p  hecciiiliei-,  |Sn4.  Sir  A.  A. 
Iioiioi).  < '.    I.,    Monk,    li'anisax'.    doss, 

i;al/v.  .1.1.  l.'ep.  s  I.eL'.  News'  IS,  I  I  (^ 
].,  It.  L'-iy. 

Ill  .111  aetimi  <it' daiua.L'es  lor  :iii  aoou- 
-itjiin  <>r  perjury,  it  is  not  Jiistilicatiou 
10  .-ay  iliat  delendant  swore  in  an  atH- 
I  i\it  ill  su](|ior(  o|  ii  ji('/ili'iii  I'll  deali- 
:iiti<iii  lie  tuicllc  tliat  the  i(ssci)ib/4e  dc 
iiirrii/s  took  plaee  ;it  the  house  ol' one 
Maji'i'.  iiiste.'id  ol'  !it  the  oHioo  ofthe. 
I'lutlmiiotaiy.  where  ir  really  took 
iilace.  and  that  thi'.  mei'tini;  was  secret, 
iiid  the  nomination  ol   the  tutor  I'ran- 

■  luleiil.  unless  it    a))|K'ars  there   w>is  a 

■  dH'iil  intention  to  mislead:  and  .»iieli 
'mention  will  not  lie  jiresiimed,  it 
'heie  heeii  siifKeii.mt  eirennistances 
-iiinnindinL'    the    nomination    ol'    the 

iiior  to  jiistily  suspicion  of  fraud, 
iitlioii.!,'li  i'ljiiid  may  not  have  been  suf- 
:u-ieiitly  established.  Major  <f-  ul,  ,!'• 
Lohiiith.  ]\[.  .Indjiment  eoniirmin^',  '1 
r'el'iiiary.  ISSI.  Sh'  .\.  A.  Doi'ion.  C.  .1., 
Monk,  l;aln^ay,  ( 'ro-s,  J'>aby,  .l.J. 

\\  lieie  a   lllel-ehiint  sent  false  'WCIISCS 


aiiaii^ement  to  meet  iiis  oblipition, 
and  when  moreover  on  beiuf.'  re(iue.«ite(l 
by  liis  ereditor  in  Montreal  to  pay  hhn, 
tlie  (lobtor  answered  lie  migiit  j;et  his 
money  as  lie  eould,  there  is  jjrobabio 
eaus!<'  (or  his  arrest,  even  althou^^h  in 
fact  the  debtor  may  not  have  really 
lnten<led  to  dofitiud  his  creditor  ulti- 
mately, or  to  ;.'o  away  from  tlie  county 
with  intention  to  avoid  payment.  Shitw 
.!•  MarL-ciizlv.  .Judfiinont  ronfirminj;,  12 
Nov.,  bSSd.  Sir  A.  A.  Dorion,  C.  J., 
^loiik,  Kamsay,  C'ross,  J'aby,  .1.1.  Dorion 
('.  .1..  andCross,  .l..dis.  l{ep..'!  Leg.  News 
:\m,  I  Dec.  <;.  d'A.  I'o.  Heversed  in 
thi'  Supreme  ('otirt,  where  it  was  con- 
sidereil  that  damages  were  due  as  the 
affidavit  was  defective,  .and  that  the 
(M-idence  showecl  that  the  lespondent 
had  no  i-easontible  cause  for  issuing  tlu^ 
writ  of  cajiias.  .Iiidgment  '.'>  March, 
is.vi.  Ifiiciiie.  ( '.  .!..  Strong,  Koiirnier. 
Ileiiiv. 'la.stheroau,  (Iwvnne,  .1.1.   Iiei». 

i.s.  ('.!;..  isi.  (I) 

.Notice  ol  action  of  <lamagos  for  false 
arrest,  befon-  suit  against  fi  [lublic 
oflicer.  omitting  to  state  where  the  act 
eomplnined  of  was  e"mniitted,  or  tht^ 
residence  of  the  iMaintilfs  Attorneys, 
is  iiisiinicient. 

The  "boyjil  (  Mange  institution"  is  an 
tmlawfiil  combination  and  confederacy, 
the  nieml)ers  being  bound  by  an  oath 
to  keep  secret  the  proc(!edings  ofthe 
Association,  ami  therefore  there  was 
probable  caus(!  for  thi^  arrest  of  the 
riHinlitl',  who  was  Joining  in  an  Orange 
demonstration  likcily  to  lead  to  a  breach 
ofthe  peace.  (Jrant  A:  Jieaiidrt/,  M. 
.Iiidgment  contiiniing.  IS  November, 
Sir  A.  A.  Dorion,  C.  .!.,  Monk,  TJains.ay, 
Cross,  r.abv,  .1.1.  Iteported  4  Leg.  News, 

;;',i;;,  2  Dec!  d'A.  I'.t:. 

Seiziirt!  of  goods  in  exeotition  before 
the  delay  of  iifteen  days  had  elapsed, 
held  to  be  Jiistiliable,  the  .seizing  party 
having  reasoniible  cause  tosujipose  tho 


11     not     pavinir    a    comineri-ial    debt,  <^*  Norr..— Tiiis  dtcision  in   the  Sujiremo 

.Kulea  defeiicc-    to  a   suit  in  l»ad  faith,  ^'ouyt  is  not  only   remarkable  as  justifymg 

iiade  1  fi!..,.  st'ltenient  tolii«  eieditni-'J  <;o'"l"':t  ol,  it  Is  to  be  hoiied,  an  unusual 

nil.       ais,  sta  em.  it  toliis  cieditoi  s  character  in  Toronto,  butns  seHiuiiigtotavour 

■illcctoras   to   the   debt,   and  started  tli<.  i.lfii  tliai  th^  i,ni>Prf,.,.Hmw  nt-ri...  nHWin- 


"    i 
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started    tlic  idea  tiiat  the  im|)erfeetions  of  the  ailida- 


.............     .v....,   .i..>.  ai..,i,;i,    tlic  i<  lea  tliat  tlie  imi)erteeti 

L'laiKl  Without    having  made  any    vit  an- a  ground  of  duniiige.s 
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Appollanls  wcn^  niakiii;?  uway  with 
thoi'"'  oil'<Mts,  jinil  thorol)('ingnomiilic() 
iin<l  no  (l:iin!i!,'(>,  tlio  aotiod  was  (lis 
raisst^d.  Martin  cf  nl.  it  7iV//y.  ^T.  .Iiid;.'- 
iiiejit  nnt'isinpr,  l;J  Miiich,  IS7S.  Mr 
A.  A.  J)orion,  <'.  •^.,  Monk,  liiinisiiy, 
Tossier,  Cross  J.I.,  K'umsiiv.  »V  Tossici', 
J.I.  (lis. 

Wlioiv  nnti'iitlil'iilnofnsjitions  of  <lis- 
honosty  ;iiv  niado  .'i^jainst  a  sc^hool 
trusU'C,  it.  will  bo  no  excuse  to  say  that 
tho  expressions  were  used  with  regard 
to  his  aetiiiiis  as  a  seliool  ti'ustoo  and 
were  not  intended  to  attack  his  •ren(Mal 
chiiraeter.  I'oirt'fl  iV  Wal/crs.  <2.  .Fudg- 
ment  reversing,  7  .lime,  l.*^7S.  Sir  .\.  A. 
Dorion,  C.  .F.,  Monk,  h'anisay,  Tessier, 
( Voss  .I.F., -Monk  A  ''ross  .1.1.  dis.  jjcp. 
8  Leg.  News  ()")('i. 

A  ])ro])rietor  of  a  town  lot  is  not 
liable  in  damages  for  building  on  his 
projierly  although  the  eiieet  m.iy  be  to 
aceunnilate  tho  rain  water  on  tho  I'ooi', 
.ind  divert  it  to  the  groiuid  did'orently 
from  tiie  natural  i'all  ol' th(>  water.  In 
otlier  woi'ds,  building  a  house  or  houses 
on  a  town  lot  ol'  land  is  a  legitimate 
use  of  the  ))i'0])erty.  Giiard  d'  Lepai/e. 
Dorion.  ('• .).,  Monk.  Tascliereau,  Ram- 
say, ."^anborn  .1.1.  Oorion,  < ".  .1.,  dis. 

Wht^ro  tho  coiiditioi)  of  a  jirivato 
j>lace  is  such  as  to  invite  strangers  to 
go  th'M-e,  and  one  .~o  invited  goes  on  to 
tho  |)roi)orty  and  i<  iiijiu'ed  owing  to 
the  bad  state  of  a  gat<  way,  it  will  not 
he  an  answer  to  his  action  ol"  daninges 
to  say  he  was  a  tresi>a>si'r.  So  where 
a  stranger  crossed  a  raihvay  towards  a 
gateway  oiicning  off  the  railway  and 
oneof  thegatei)()-ts  being  in  bad  order, 
fell  upon  him,  the  company  will  Ik- 
liable  in  damagiJs.  Xorl/i  Shore  J'ail- 
way  Camjiamj  .f;  Jticksnn.  (^>.  .Fudgment 
(ionfirming,  S  (  K>(ober,  iSS-i.  Sir  A.  .\. 
Dorion.  C..1..  h'ams;iv,  Tessiei',  <"ross, 
Baby  .1,1. 

A  riaintitVwho  lia~  sufl'ered  damages 
irom  tu'O  m  the  woods  which  began  on 
•i  neighbor's  land  must  show  that  the 
(ire  was  lighted  Ity  tho  person  sought 
to  be  made  lialjlo  or  by  his  order.  Tur- 
cotle  A  liioHx.  'i.  .Fudgment  reversing, 
.')  Sep.  187t'.  Dorion,  C  .1.,    Monk,  liam- 


i>a:ma()Ks 


!1'-' 


siiv,  Sanborn.  Toi-sic 


.1.1. 
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.\n  action  for  damage<  lor  a  tre.spa^^ 
on  lands  of  I'laintill  against  one  of  th' 
trespassers  for  his  share  of  the  dam- 
tige,  does  not  bar  an  actioji  against:, 
joint-tii'spasser,  unles<  it  lie  jirovi^il 
that  I'laintill'  has  licen  fully  indemiii 
fled,  ijorjtiiriil Inn  iij'  St-d'uhricl  JTcv/ 
A:  Ihillrni.  *{.  .Fudgmmt  confirming,!' 
i\rar(!h,  I '^77.  I'oiion.  < '.  .1  ,  Monk, 
h'ams.'iv.  Siinliorn.  'I'es-ier.  .1.1.  >ronk  A 
Sanborn  .1.1.  (lis.  h'cp.  .s    I, '.v.  bog.  •I'Xi. 

.\n  action  for  damages  i .•■  ilrlivto  i- 
not  sus])endcd  by  the  .-.u.Lrgestion  el 
tho  death  of  one  of  the  I>efendan;- 
sued  as  Jointly  and  sexerally  liabli . 
AlliUi  >[■  Mi-LiKjaii.  ^r.  .Fudgment,  II 
Dec.  Is77.  .Monk,  h'amsay,  Te-sier. 
(.'ross,  'ruscliereau,  .1.1.  I!e)i.  I  J.ej:. 
N(nvs  4. 

The  |)reseription  of  two  ycais  under 
ail.  Ii2('d,  par.  2,  <".<'.  is  not  applicable 
to  a  claim  of  daiuiiges  for  the  value  ot 
])ropKrty  wrongfully  taken,  against  the 
('er-(m  who  has  taken  it.  IjitloiuJe  <:t  al. 
<('•  llclaiiijrr.  y\.  .ludgnient  confii'minj:. 
bS  De(!.  'lS7'.t.  Sir  .\.  .\.  Doi'iou.  C  .F.. 
^lonk,  Ramsav.  Testier,  ('ross  .I.J.  TJci'. 
•1\  .1.  ".tCi, ;;  Leg.  News  •_•!'). 

'I'he  llirsilvlfiiliiir  who  Ims  mad'' 
impro\'ements  on  piopniy  hypothe( 
ated.  and  who  is  pcr.sonally  liable  i'oi 
the  debt,  cannot  remove  tlif  improve- 
ments alter  the  judgiiicnl  eondenniini: 
him  to  (A'/e/.v.srr,  and  the  hypoth(!car\ 
creditor  may  recover  <b'in:igi>-i  frri'vi  the 
tiers  ib'hiih  II r  for  removing  the  ini- 
))rovemenis.  I.n  SaritUi'  i'aiiiHHcnn<  A 
Idjioiiiti'.  M.  .indgment  reversing.  -.' 
.Fanuary.  b^Sl.  Wvy.  I  l)(>c.  d'.\.  bs:;. 

I>amages  lor  rei'u>ing  to  make  cc- 
tain  works  to  test  whether  ther(>  wel'- 
minerals  on  lands.  (Question  of  inter 
])retation  of  contract.  lUirsalou  d 
licaiijin'.  M.  .Indgment  ri'versing.  1> 
Soft.  bS77.  Morion,  C.  .F..  Monk,  IJaiu- 
say,  Sanborn,  Tessier  .1.1. 

.\  corporation  having  tiie  contn^l  ei' 
the  streets  and  foot-paths  is  ri>sponsibli' 
in  dama.tres  to  any  one  injun'd  by  the". 


|i\.\IAiil> 
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lioinii  (lilt  1)1'  ropfiir.  (Inniir  ,V.  'I'he 
}[a>/7ir  iVc.  of  Miiiilrfdf.  M.  .Iiid^tiifiit 
1.. versing',  \^>  Sop.  I>i7(»  J^orinn.  C.  .1., 
Monk,  l.'iiiiisiiv,  Siuilxini,  'IVssior  J.I. 
i;..|,. -Jl  .1. -",»(•.. 

Wlicrc  all  nction  is  broii^rht  ii^'aiiist  a 
,\[iiiiii'ii'il  roriioi'iitioii  lor  (liiiniij^'os 
siiih'U'il  (iwin.L;  to  till!  roiid  not  buiiiij! 
kept  clciir  of  Miow,  tlio  nction  is  not 
(l(MiiMiial)li'  Ix'Ciiiis.'  it  does  not  alio;;** 
op])fwito  wliiit  lot  of  hinil  tho  <lfuim;.'r 
WHS  siistiiiiit'd.  I'alylfk  .V:  Vori>or(iHon 
iif  Jj  Arniir.  <J.  .liKJ^inu'nt  lovd'siiij;, 
ti  .Miiicli,  ISTT.  -Monk,  Ifainsay,  San- 
liorii,    Ti's-icr,   J.I.     Ivcp.    '.*    l>ev.    \jOii, 

;;i2i. 

A  iiiiiiiicipal  I'Oi  poratioii  is  iiabli-  in 
(iaiiiii,i;i's  tor  iIks  I)m(1  state  of  its  stroots. 
Kelli/  <!■  T/ie  Corjioialion  of  Quebec  (i. 
.Iinli'niciit  reversing,  7  -March,  IS7U. 
Sir  A.  A.  Doiion,  C.  .1.,  Monk,  IJamsaA, 
TcssiiM'.  Cross,  .1.1.,  Monk  iV  Cross,  J.I., 
(lis  i;.'p.  10  \iii\:  Leg.  ()or». 

.Miiiiii^ipal  roads  are  under  the  con- 
lioi  ot  llic  nuinir!palit\-,  hy  whatever 
system  tin  y  are  iiiaintaiiied,  therel'ore 
liio  ujuiiieipality  is  personally  lial)le 
for  (laniagt's  arising  from  their  being 
ill  a  liad  roiiditioii.  Movtiii  cf'  The 
I'lirjiiiralioii  nj'  the.  Toinis/iij)  of  Ascof. 
M.  .Iiulginent reversing,  14. rune,  IS7U. 
Sir  A.  A.  Diirion.  < ". .!.,  .Monk,  K'ainsay, 
Tessier,  <  Voss,  .1.1.     I?e|».  '2  beg.    News 


A  iiiuiiiiipal  eorporation  is  liable  in 
(luuiagcs  tor  in.i'iuy  to  one  of  I'laintitrs 
lini'scs,  in  i;onse(|iienee  of  the  \viiit(>r 
road  not  having  the  width  I'ecjuin'd  by 
Hit.  s.;."i.  .^^.  (.'.,  that  is  seven  teet  be- 
tUL'cii  til  '  two  ranges  of  halisc.f.  (Jur- 
li(jri'li''ii  "/'  Sf.  Cln-isli)j)lii'  of  Afl/nt- 
ba.shd  ifinl  iUunnlclle.  (j>..ludgiiient eon- 
liriiiing,  I'l  r)ec,.  187".'.  Sir  A.  A.  Dorion, 
•  ', .1.,  Monk  l.'ainsav,  Te>sier,  Cross,  .1.1. 
I.'.'p.  .".  <).   b.   K.  ;;U).    Id  b'ev.  Leg.  .VJI. 

Till'  Corporation  of  .^^ontreal  is  liable 
lor  damages  caused  to  a  pro|>rietor  by 
tiio  imiinlation  of  his  house  by  the 
li!\il  state  of  the  drains  ol  the  Corpora 
lion.  The  Mai/or  and  f'orpornfioa  of 
^I'lutreul  aixJ  Jionrifoiiiii.  .M.  .Iiidginent 


<'oiilirniiiig.    I'.i    .March,     I.n77, 
Kainsay,  .Smborn,  ToHsicr,  .1.1. 


.Monk, 


A  niunieipal  lorporatioii  obliged  to 
keep  up  a  fence  on  a  railway-road  is 
liable  in  damages  to  the  noighboring 
proprietor  for  not  doing  so.  Seiieettf 
<f.'  t'drpordtioii  of  ('oitn/i/  (;/'  I'/tuiultfi/. 
>l.  .ludgmentconlirming, L'(t  .May,  ISS;!, 
Sir  .\.  .\.  Dorion,  C.  J.,  Monk,  Uamsav, 
(Jross,  Itaby,  .1.1. 

A  railway  coiniiany  was  pprmitted, 
by  the  act  incorporating  it  to  jiass  its 
line  through  ((crtain  streets  of  the  city 
of  Quebec,  witli  the  cunsont  of  the 
corporation  of  (Quebec,  so  as  to  guard 
the  inhabitants  thereof,  and  tli(Mr  i)ro 
))erty  Iroin  injiny,  from  th<!  location 
or  eonstnietion  thereof, '  1(1  Vic,  e.  l()l», 
sect.  ;>.  The  jniinicipal  corporation 
granted  h^ave  to  the  railway  company 
to  jiass  their  line  in  a  street  where 
respondent  had  projierty,  to  his  great 
damage,  b'espondant  sued  the  corpo- 
ration for  indemnity.  Jfeld,  that  the 
corporation  was  not  liable.  (1)  lienaud 
<f.'  Vor/iorafion  of  <,hicbei;.  Q.  .liidgment 
reversing,  May  isS4. 


Where  an  accident  oceuricil  on  the 
track  of  the  Montreal  City  Passenger 
IJaihvHy  Company,  and  it  wa^  proved 
that  the  rail  was  laid  as  reip  ired  by  the 
charter  of  the  company,  and  liiat  the 
roa<lway  at  the  time  of  the  ae(>ident 
was  in  good  order:  Jfeld.  that  th(^ 
plaintilf  could  not  recover  for  an  acci- 
dent caused  by  the  wheel  of  liis  vehichy 
catching  on  the  raised  part  of  the  rail. 
77ie  Montreal  Vihj  Pa.t.senyer  Railwwi 
Co.  (!•  Parker.  M.  Judgment  reveisciL 
li7  :\ray,  ISS4.  Sir  A.  A.  Dorion,  C.  .1. 
Monk,  Ramsay.  Cross,  Baby,  .bj.  He- 
l)orted  7  J.eg.  News  194,  S  Leg.  Xews 
■.VMS. 

\oTi-: In  the  ease  of  the  same  com- 
pany, Ajipellant,  and  the  Montreal 
Ihewing  (.'oinf  any,  respondent,  (an  ac- 
tion for  damages  to  the  vehicle),  a  simi- 
lar jiidgmiMit  was  rendered. 

A  j)erson  driving  a  vicious  horse    i-* 


(l\  .Sim  Jii(lgm<iit  of  .Superior  Court.  8  <,».. 
L.  If.  102.  K.l. 
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liiililo  in  iltiMiiif;cs  Ihr  injury  Woiih  tutlh^ 
.<'Hrriji;!i«  ol'anntlii'r  who  h  not  in  rmilt. 
Alt.  I  ( I'l.'i,  < '.('.,  III.  1.  Mcrcicnf-  (i'ikii/. 
*i.  .rndjjnit'nt eonliiinin)!.  ti  Miircli,  IST'.t. 
Sir  A.  .\.  Doiion,  (',  .1.,  MoiiU,  K'unisav, 
'l\'.s.sicr,  Ci'oxs,  .1.1, 

WImmc  ;i  Iioi'so  driven  liy  it.s  owner 
lilies  lit  some  nriliniiiv  nlijcct  oji  the 
road,  and  heeoMiin;:  mieontiollahlo  in- 
jures the  e)iniaj.'e  of  another,  who  WU"< 
in  no  way  in  lauit.  the  owner  of  Iho 
horse  is  liahle  foi'  the  damage. 


Ah  aiitioii  ot  diuMa>;(!s  whieh  nrin 
forth  that  a  eorporalion  unlawfully,  in 
eonstruetin;?  a  front  road,  toro  down 
riaintitrs  fences  of  eertaiii  landH  dcs 
erilied  in  the  dcelaration,  hucIi  descri|i 
tion  not  ini;ludin^'  I'laintitrs  land,  isnni 
(h'inurral)le.  Wliilmau  it-  The  ('nrfxirn 
li<n\  (if  the.  Township  iij'  Sfaiil)ri<li/e.  M. 
.ludjjiuent  reversinj.',  |M  Sept.,  ISTs. 
Sir  A.  A.  Dorion,  ('.  .!..  NfonU,  h'ainsuv, 
Tessier,  Cross,  .1.1.  (;ross,  .1.  dis.  Uep.  :ij 
.).  I7(>,    I    I.eL'.    N(>ws    171,   '.I   h'ev.  hen. 


When-  there  is  no  nialiec'  the(hininj»es 
will  he  assessed  with  moderation,  there 
liein^'  no  maliee  an<l  little  negli^eiuu'. 
•liouijiiiii  .r  Conlaii/.  M.  .Iiidgmont 
reversini.', '_'.'!  .lanuary,  ISS4.  Sir  A.  A. 
l>orion,  ('.  .!.,  Ivanisay,  Tessier,  <;ross, 
I'.aliy,  .1.1.,  IJahv,  .1.  dis.  Reported  4 
]»ee.  d'A.  ;;u. 

The  owner  of  an  animal  is  responsible 
lor  the  damage  eaus(Ml  l)y  it.  whether 
it  be  under  his  own  caro.  or  under  that 
of  liis  servants,  i)r  liave  strayful  or 
eseaped  from  it.  He  who  is  usin;.' tlx^ 
.'tninial  is  ecpially  responsible  while  it 
is  in  liis  scM'viee.   10;')')  (,'.  ('. 

A  proprietor  is  liable  in  dnniafres  for 
snow  fallinj;  from  tlio  roof  o(  his  house, 
where  it  had  boon  noHlijZfntly  left  to 
;iocumiilate,  and  by  wliicli  a  iior.si>  was 
IVij^htened  iind  ran  off,  ovortmnin;; 
defendanf.s  earriage  and  injuring  him 
])ersonally.  J)awson  et  al.  A  Tresllcr. 
.M.  .Judfjment  eonlirininj.',  With  J)ee., 
IXSI.  Monk,  liHMisay,  Tessier,  ('ro-s, 
Babv,  .M.  ^fonk.  Uamsay,  .).!  ,  dis. 
Uep".  .'■)  Le,-;.  News  114.    _'  Dec.  d'A.  115. 

A  corporate  body  (teachersi  will  be 
liable  in  damages  for  earele.s-ness  in 
•  lischarging  a  cannon  on  its  own  j)ro- 
jicrty  by  which  the  Plidntiir's  luisband 
was  killed  on  liis  own  property  at 
a  distance  of  foin-  arpents.  And  the 
«'omplicity  of  the  Corporation  will  b(! 
j)reauine(l  fiom  proof  of  one  of  the 
[)rofe.ssor.s  being  present  directing  the 
<iperntion.  y>e.v  Clercs  Paroissiaux  de 
^^t-Viateur  A  Labdle.  'M.  .ludginent 
eonfirming,  4  Feb.  KS7'.>.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Uamsay,  Tessier, 
•Cross,  .J.r.  Uep.  2  Leg.  News  s.;. 


An  Hotel  Keeper  wiis  given  ii  inuii' 
to  keep.  He  was  unable  to  roturn  il, 
and  .sanl  it  has  been  stoU'u  from  In* 
pasture  liy  night,  I'Ut  that  he  was  inii>i 
way  responsible,  for  that  the  bargain 
was  made  with  tluf  son.  //«■/(/ that  tlir 
bargain  was  only  made  with  the  son 
wlio  was  iieting  for  the  father  jit  i  i 
hotel,  an<l  that  it  was  ratified  by  ic 
Hefeiidant.  Ijei-iiard  A  IjCK;/.  .M.  Jiulj; 
ment  eonliiining. 'J'l  .Ian.,  ISS;j.  Sir  A. 
A.  hoi'iou,  C.  ,1..  l\amsay,Tessiei',  ( 'ro.ss, 
llaliv,  .1.1.    I'.abv.  .1.  dis. 


Where  a  landlord  injures  his  tenniit 
by  lU'gligeiice,  ill  making  alterations 
and  repairs,  daniagtvs  may  lie  recovered. 
Jolicivnr  \  Moisdii.  M.  .ludgmeiit 
coniiriiiing,  ,{  February,  ls7t'i.  Dorion, 
C. .!.,  Monk,  h'amsav.  Sanborn,  Tessior, 
.(.I. 

ll'waler-pipivsora  b.'id  and  iiisufhcioiit 
kind  bui'st  in  a  leased  hoiis»',  ami 
damage  Ww  tenant'>  property  in  tlu' 
house,  the  landlord  will  be  liable  in 
dam.'iges.  Maim  <(•  Minii".  M.  .Iiidf; 
ment  (;ontinning,  Sept.  lS7."i.  Dorion, 
C.  .1.,  Monk,  Taschereau,  Hamsay,  San 
l)orn,  .1.1. 

.And  another  tenant  in  jiossession  ol 
the  portion  of  the  premises  whore  the 
break  actually  took  place  will  not  be 
lialilo  as  garant  of  the  landlord.  }fnnn 
\,  i\iel<l.    .ludgment  confirming,    lb. 

Negligciiceoflesse*'.  Damages.  l^An- 
i/tais  *f;  Lorhead.  M.  .Judgment  con- 
firming, '■')  Feb.,  IS7().  Monk,  Ramsay, 
Sanborn,  Tessier.  ."<icotte.  .T.I. 
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(  ,iiii|iiiiiM>iu)t  nunnticli-  1  tiii'.M '.  ( '.  I 
:„„ltli.'art.  17.;.i<'.  N.  (iJ)  Scwhh:\>y  llu- 
,i,iii,)nly  ol  tilt"  «'oiirt,  tliat  tlm  nilr  of 
iiiii  .iilii'l'^  i"  tl'"'  ('Hill"  lis  that  ol'  tho  ('. 
N.  Sliile  .)•  JiiniiiSDii.  M.  .hiilgmi'id 
icvcrsin^r. -■-  '  iif,  iSTti.  Dorion,  <). t)., 
MonU,  hiiiiisay,  Siuihorii,  TrssitT,  J.I. 
!iaiii«ay  i^  Tfssicr  .1.1.  dis.  are  ot'opi- 
iiidii  tlial  it  in  siiHicii-iit  for  tiic  tenant 
III  .sjidw  rt'asoiialilti  cans*',  ainl  tliat  ho  is 
not  iil.soluti'ly  dliiip"!  to  ostahlish  t'us 
lorliiil.    CoiiVniiK'il  ill  I'rivy  Coiinoil. 

A  liiiiilii'iitian  whosti  Iol's  (h'il't  on  to 
ill.'  iiiiid  ol'a  licfrain  i)io|>ri(^tor  is  lialili* 
tor  iIk!  daiiia;,'es  ciiiisiid  to  tho  laiul,  it 
lie. Iocs  Iinl  use  (llln  dili^'OIK^'  ill  |ilO- 
venting  tilt'  loL'-i  liCi'Oiiiiiii.' stranded  on 
ill,'  laiiil,  or,  it  tiiat  ho  iiiiiiossihhi,  it  lio 
(loos  not  use  duo  dili;.'enco  in  removing,' 
lliciii.  Mnnicnii  d^  Alhinnon.  Q.  .hidjj;- 
nu'iit  ii'vrisiiii:.  .")  .Iiiiic,  |S77.  Dorioii, 
•  '.,!.  Mniik,  K'aiiisay.  Siinlidi'ii,  'I'essiiM', 


JJania^'fs  are  due  l>y  jtersons  liim- 
luiiiii:  who  lea\f  their  lo^;s  on  tlm  low 
laiuls  hy  the  riverside  and  so  eanso 
mimy  ti>  the  proprietor.  GitHmoi/  A' 
]ii't/i"i.  iy  .liKl^iiieiit  oonlirniinf:,  4 
|i.(.,  ISM).  Sir  A.  A.  Dorion,  f.  .1.. 
Monk,  h'aiiisay,  <'ross,  J.J. 

A  >leaMilioat  eonipany  is  liahle  in  da- 
iiiai.'i'>ioaiiassenger  injured  on  a  wliaif, 
ulifio  one  of  the  eoiiipany's  stoaniors 
stii|i|j('(l  to  land  its  passengers,  by  i'all 
ii!^  at  nii.'lit  down  a  slip  whicli  was  not 
not  protected  hy  any  railing,  and  which 
was  not  indicated  hy  hght.s.  Jiorlase 
.1  .S7.  Ijdwrence  Namijalion  Co.  (i. 
.iu(i;.'inent  conlirming,  7  Uoo.,  I.S77.  Sir 
A.  A.  Jkirion.  ( '.  ,).,  .^hlnk,  l^ainsay, 'I'es- 
■-iiM-,  (Jross,  .1.1.     Hep.,   I    iiOg.  New.s,  32. 
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il)  Wln-ii  loss  liy  liiv  ocuiiis  ill  tli(;  pioiiiisi's 
I  iiM-il  tliLTi'  is  a  legal  presumption  in  I'avor  ot 
: lie  lessor  tliiil  it  was  eausud  hy  the  fault  ot 
I  he  lessee  or  of  tht;  persons  tor  wlioiii  Ik;  is 
ie.^|HiUhiiile  ;  aiul  unless  lie  proves  llie  con- 
iiMiv  he  is  aiiswcruble  to  the  le.sfior  for  such 
loss. 

I -)  II  (the.  tenant)  ivpoiid  dc  riucendie  a 
iiioiiiN  i[u'il  lie  prouvetpud'incendieest  arrive 
iiiu  eas  lortuit,  ou  foree  majeure,  ou  wcc  de 
eiistnietioii.  Ou(|ue  le  f'euaetc  communnpie 
'■'M  uiie  niaison  voisine. 


Aetion  for  dainagos  toeargo  ot  tea  hy 
till'  use  of  chloride  of  lime  which  it  wiim 
alleged  hud  impregnated  the  lea  with 
an  otleiisivo  oihmr.  Ilelil,  that  the  eyi 
denee  did  not  estaldish  the  fuct  of 
(hiiuage  satisfactorily,  so  us  to  chaigc 
the  ship,  an<l  that  due  diligeiKU'  liad 
not  h('en  used  to  notify  the  ship-owner 
of  the*  ilaniage.  Moore  ii,  llarrit,  M. 
.)udgnient  conlirniing, Septenilier,  I.S7-4. 
Dorioii,  ('.. I.,  Monk,  Tastrhereau,  Ihun- 
say,  Suuhorn,  .1.1.  Monk  .).,  dis. 

Killing  cattle  on  a  railway  hy  a  train, 
a  railway  eonipany  running  a  train  on 
another  (.'onipaiiy's  line  and  killing 
cattle  that  have  wandered  on  to  the 
lino  owing  to  the  insutlicieiicy  of  tlie 
tences,  is  liahle  in  duiuages  to  tho  pro- 
prietor of  the  cattle,  on  the  priiici|)le 
that  such  coin[iaiiy  is  using  tlio  Iiik' 
when  ill  ail  unlit  state.  Kvideneo  that 
the  railway  IV'iices  wi'i'e  in  a  had  state 
will  give  rise  fo  a  presumption  thattlie 
cattle  got  access  lo  the  track  owing  to 
tile  ha(i  stato  of  tho  fencoa.  And  it  is 
no  aiKiwer  to  the  aetion  that  Plaintiff's 
line  I'eiict^s  were  not  eonstructed,  and 
that  cattle  wandered  on  to  the  track 
through  a  ncMghhonr's  land.  The  wholo 
duty  of  leiieing  falls  on  the.  railway 
company.  Tlic  Central  Vcruionl  Rail- 
irai/  Companij  «f;  I'aijnelte.  M.  .ludg- 
ineiit  conlirniing,  '2'2  .Sept.,  IS7',t.  Sir 
A.  A.  Dorion,  ('.  .1.,  Nfonk,  Itamsay,. 
Tossier,  (Jioss,  .1.). 

Where  a  steamer  hy  negligence  cnmc 
in  collision  with  a  harge  and  dainageil 
her  so  that  she  sank  with  aciuantity  of 
peas  on  hoard,  the  steamer  will  be  liable 
ibr  the  damage  to  tho  peas.  And  the 
aetion  may  be  brought  by  the  Insurance 
•Jompany,  which  has  paid  tho  freighters 
in  tho  name  of  the  owners,  anc^  that 
subrogation  took  place  by  operation  of 
law,  and  that  tho  owners  ot  tho  steamer 
wens  sulHciently  notified  of  tlie  extent 
of  tlie  accident,  by  notice  given  the 
day  after ;  that  the  captain  of  a  barge 
navigating  the  inland  waters  of  the  St. 
liawriMice  was  r.ot  exjiectod  to  have 
the  highest  iriutical  skill,  all  that  is 
required  is  that  he  should  use  ordinary 
care.  The  liichelieu  tfc  Ontario  Nati- 
'  (/(ilion  ('(iiii/iuni/  i(-  Lafrrnii'rc' et  at.  M. 
.Iiidgmeiit  conlirniing,    14  .lune,    1879. 
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Sir  A.  A.  Durioii,  ('..I..  Monk.  Sicotif, 
Uaiiisav.  Tossioi',  .1.1.    l.'cp.  'J  Lei;.  Nou> 

V  iiarire  wliich  suffers  (himitge  liy  a 
.sU'iunei'  owiii!.'  to  the  ibniu-r  havinir 
railed  to  exhilut  a  wliiti- iigiit  iiiarconl- 
auce  witli  tlie  i'('(|uii'eineiits  ol' law,  can- 
not iveovoi'  comi)ensiitioii  in  damages 
IVom  the  steamer.     Peloquiii   et   at.  \- 

The  tSuiceinics  MrNduj/i/on  Line  M. 
.ludj-'ment  ('ontiiiuinir,   '-2  June    i'TC). 

l)orion,  (,'.  .1..  Monk,  Ifamsay,  Sanborn, 
'ressiei' ,I.F.  Tossie!"  J.  (lis.   Kop.  '.•   Rev. 

Leg.  S. 

A  eontractor  is  liable  in  damages  lor 
rice  da  sol  which  renders  his  work  de- 
fective. Basticn  «f'  M7/.vo».  M.  .'udg- 
ment  confirming,  id  !>rarch,  1S77. 
Monk,  Ramsay,  .'-^anborn,  'i'essier  JJ. 

.V  eontractor  n\ay  by  his  eontract 
i-tii)nlate  that  he  shall  not  be  liab'j  ibr 
tiie  plan  of  the  works  he  i?  to  execute. 
St-Patrivi:'s  Hall  Association  <(•  Gil- 
licrl  et  al.  M.  .Uulgment  confirming,  li'.t 
Jan.  |S7S.  Sir  A.  A.  Dorion.  0.' .)., 
Monk,  Ramsav,  Tesaier.  Cross  J.T.  liep. 
•:;5.l.  i.  I  Leir.'News    liC.  '.i    Rev.   Le^'. 

•  111'. 

Conclusions  lor  damages  resulting 
fiom  seduction  may  be  talvon  by  the 
mother,  in  an  action  en  declantlion  ih- 
/iitlerniie.    Kiih/sboron(jfi  J     Pound,  (i. 

•  ludgment  toiiiirmin!.',  ;">  March,  b*^7iS. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,    Ramsay, 

Tessier,  Cross  -hi. 

'i'ho  i)urehaser  ol  a  cargo  of  coal  is 
iiablu  in  damages  for  the  demurrage 
incurred  l)y  the  ship,  owing  to  the  pur- 
rhasers  not  being  ready  to  receive  the 
■  oal,  aci-ording  to  the  rate  at  which  it 
-hould  be  delive  ed.  Jhiivd  «(•  Ha>t  ft 
III.  M.  -ludgment  confirming',  14  June. 
IS7',).  Sir  A.  A.  Dorion.  c'.  J.,  .Monk, 
li'amsay,  Tessiei',  Cross  .IJ. 

liisk  of  callinij — One  of  the  hands 
on  lioard  the  steamer,  whoso  (hity  it 
uas  to  over'oolv  tiu'  oi)eration  of  trans 
ferring  goods  to  a  passing  steamer,  fell 
.)V(!r  board  wliilr  tiiis  \va-  being  done, 
and  before  iiclp  could  reach  liim  he 
was  drowned.     His   witlow.  for   her.-iclf 


and  t'liildicn,  sued  the  company  in 
damagt^s,  attributing  fault,  inasnuicli  as 
thei(;  was  only  one  cabl(>  used  to  .•'ttacii 
the  steamer  instead  of  two,  and  tiiat 
llie  captain  had  not  used  the  neci'ssaiv 
diligence  after  the  man  fell  into  the 
water. 

He.ld^  that  there  was  no  contributory 
negligence  on  jiart  of  tiie  man  (I'aulctj. 
that  the  operation  was  being  pertbrineil 
in  the  ordinary  wav  and  witli  reason 
abh;  care,  that  J'aulet  had  special 
charge  of  the  work,  that  therefore 
:  therc!  was  no  fault  on  the  part  of  the 
company  Appellant,  Paulet  having  lost 
his  lilb  owing  to  tlie  ordinary  risk  ac- 
compmying  his  cading.  Richelieu  Na 
vigation  Co.  A-  St-Jean.  M.  .ludgment 
reversing,  17  J)ec.  ISS.i.  Sir  A.  A.  Do 
rion,  C.  J.,  Ramsav,  Tessier,  Cross, 
Baby  JJ.  'i'essiei'  J.  d'is. 

"Wiiere  the  damage  results  from  an 
accident,  wiihout  fault  on  either  side, 
the  los  is  Imrne  by  the  paity  who 
sufteri  it :  and  ;vhen  the  surtcrinj: 
party  alone  is  in  fault,  the  loss  is  borne 
by  him.  So  where  a  laborer  <!mployetl 
in  dis(!harging  railway  iron  tlirougii  the 
li  itch  of  a  vessel,  by  his  imi)riidonee 
and  disregard  of  orders,  ctuscd  the 
breaking  of  a  chain  whicli  was  sutli- 
■  eiently  strom:  for  the  purpose  for  which 
it  wa^  used,  it  was  held  that  the  damage 
which  he  suftereil  uui  t  be  borne  hv 
liimself  alone.  Deiroelies  A-  Gautliia. 
M.  Judgment  reversing.  L'O  Nov.  iSSli. 
I  Sir  A.  A.  Doiion,  C.  .1.,  Monk,  Ramsav, 
•  Teissier,  Cros-  J  J.  Tessier  J.  dis.  Rep. 
;■)  \m^2.  News  404.  3  Dec.  d'A.  !2o. 

Conlrihii /org  iiri/li<fence licaunriS' 

T/ie  Montreal'  Tn',r  'li.HitCo.  M.'hulg- 
ment  confirming,  l!  March,  1S7S.  Sii 
A.  A.  Dorion,  < '.  J.,  Monk,  Ramsjay. 
Ti'ssicr,  Cros-  .1.1. 

1'lie  (Corporation   of  Quebec   liaviiig 

'  opene  I  a  hole  in  the  street  for  certain 

repairs,  or  allowed   it  to  be  opened,  is 

not  responsible  in  damages  to  a  pei"son 

driving  into    tlie   hole,  which   w.ts   not 

pro'ected  and  no  light  kept  burning  at 

night  if  the  party  was  drivingatth'' rate 

'■  of  eight  miles  an  hour.    Gnvi  A  Mayor 

I  tf'o  f;/'  <)iitl>ec.    Judgment    confirming. 


^, 
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.  Jiiiio  l>Tti.  Dorion,  C.  .1.,  Monk,  Jiaiu- 

.;iv,   Sanb(jin,   'IVssier  .J.I.   lliunsay    .1. 

-lis.    wii  J    tluit    to  inako   contiibutoiT 

i.i'.dii-'ciioo  two  things    wore  iieccs.sai'v. 

St  tlioio  juiist  1)0  noj.rli>.'onoc.  Uiid   tlio 

iio,i;ligoi-i-c  must  i^intvibnto  to  the   ai'- 

.  i(,'t'iit.     II''  <li<l  not  tliii)k  that  drivini; 

•  t  t'iij;ht  inilos  an   hour  was  nt\«hg<-ncc. 

.iiil  it   was   not/   j)i'ovf'tl  nor  roiich^u'd 

:iiolial»I(!    that      AppeUanfs     oairiajie 

iilliiii:  into  a  liole  niaih;  in  tlie  niiihlhs 

.lithe  road,  would  have    Iteen  loss,  had 

t  licon  L'oinir  .(t  the   rate  of  six   miles 

■II  liour. 

Where  a  carter  knowing  the  danger 

■0  wliicii  he  (;Xj)oses  hiinsoH',  goes  on  a 

(liart'to  load  wood,  and  ap[)roaehes  too 

•.ear  to  a  vessel  hailing  into  the  wharf, 

iiid  the  ehain  breaks   and  injures  the 

irti'i,  he  eainiot  recover  from  the  caj)- 

ain  of  the  vessel  as  lie  voluntarily  ex 

)Os(i|   h  mself  to   (Imgei'.    Periaux  A- 

Doiiipicrrv.    M.    Ju<l<:ment   reversing, 

1  Ji.'e.  1S77.  Sir   A.   A.   Pop  m,  C   b, 

■.'aiiisay,  'IVssier,  Cros^   JJ.    Tessiei'  J. 

ii.-. 

I'lrl  ni  the  highway  under  the  charge 
I'tlie  tnisifos  of  the  Montreal  turn- 
"ike  work<,  was  interrupted  by  works 
utiiori/eil  by  Statute  to  alter  the 
.[•iiitreal  water  works,  and  the  Corpo- 
ilion  of  Montreal  made  a  temporary 
laij  to  keep  up  the  communication  of 
Me    turn] like    road.    This    temporary 

Hiiuiuniiation  was  defective,  and  a 
jlaiiJin's  iiorse  and  vehicle  were  in- 
uied  there.  ][c/<{,  that  the  Turni'ike 
I'ni-t  was  liable  for  the  damage.  T/ie 
"nislccs  I'f  the  Mdufreal  Tnrnj^ikc 
I'lada  t(-  Daoiist.  M.  Jn<lgmeut  enu- 
Milling,  L'l  Sept.  187S  Sir  A.  A.  Dorion, 

.  1..  Monk.  Kams  'y,  Tessier,  Cro.-s  J.). 
uunsay  A;  Cross  JJ   dis.  IJep.  "I'd  J.  175 

lic\.  Leg.  0;J1. 

NVIicro  works  for  the  construction  of 
•  lailuay,  authorized  by  statute,  pass- 
ng  ill  the  street  of  an  incorporated 
own.  in  jure  the  property  ofanindivi- 
iiiai,  his  action  for  damages  will  lie 
■  iiaiii-t  the  railway  comjiany  and  not 
gainst  the  Municipal  Corporation. 
Lambert  d-  The  Corporation  of  Three 
'■iirers.  Q.  Judgment  reversing,  5  June, 
>^".  Sir  A.   A.   Dorion,   C.  J.,  Monk. 


IJamsay, 'IVssier,  Tro.ss,  J  J.  Tes.sier,  J., 
dissenting.  IJi'p.  1<I  Ivov.  Leg.  'SM.  Also 
Thr  Ciirpiiriilicn  of  Thrre  h'irers  tt 
Jjcssitrd,  decided  -^ame  dav.  '^op.  10 
l.'ev.  Lei:.  411. 


An  action  will  lie  against  aj^iunicipal 
corporation  for  the  bad  state  of  a  road 
under  its  control  owing  to  railway 
works  carried  on  under  a  statute,  and 
the  contractor  may  l>o  ca  led  in  as 
ijarant.  Mcd'rccci/  «(■  The  Corporation 
of  Three  Riverft.  i}.  Jiulgment  coiifiriu- 
ing,  !S  Sept.,  ISM.  Sir  A.  A.  Dorion,  C. 
J.,  Hamsay,  'ressier,  Cross,  Baby,  JJ- 
liamsay,  J.  dissenthig  thouglit  tlu 
corporation  was  not  liable,  a-  was  held, 
in  tlie  cases  ol'  Lamhcrt  A:  the  Corporo- 
lion  of  Three  Ulcers,  and  Lesxard 
against  the  same  corjioration,  and  that 
tliereforefore  there  was  nothing  to 
ijaranlir.  Secondly,  that  if  the  con- 
tractor wa<  acting  under  the  statute. 
and  within  its  powers,  the  railway  com 
pany  and  not  lie,  was  liable,  unless  the 
;  contractor  had  agreed  to  pay  the  dam- 
i  ages  necessarily  arising  from  the  works, 
*  which  did  not  appear  to  be  the  ease. 

Une  compagnie  de  cliemin  de  ier 
qui  par  ses  travaux  de  terrassemont, 
cmpeche  recoulement  des  euux  d'une 
I  propriete  quo  longe  son  cheir-".,  sera 
responsable  des  dommages  eausf>s  par 
I'eau  a  cette  propriete.  Crand  Trunk 
Railway  Co.  k  Landrij.  (I.  Judgment 
contirming,  8  May,  1882.  Sir  A.  A. 
Dorior,.  C  J.,  ]S[onk.  JJamsav.  Tessier, 
Baby,  J  J.  IJop.   1 1  \{.  Leg.  JJUli. 


The  contrat'tor  is  liable  to  the  owner 
of  a  barge  for  damage  done  to  it  by 
striking  against  'Se  public  works  he 
W!is  constri'cting,  although  the  line  of 
the  works  was  \  isiiile  by  the  posts  or 
piles  used  for  its  construction,  because 
there  were  no  buoys  to  indicate  the 
proper  channel  to  lie  followed,  jlfoojv 
et  id.  A'  Raque/.  Q.  Judgment  contiim- 
ing,  4  Sep.,  187'.'.  Dorion,  C.  J.,  Monk, 
Hamsay,  Tessier,  Cross,  J  J.  JJamsaj-,  J. 
thought  the  accident  to  the  U-spon- 
dent's  barge  was  due  to  his  own 
negligence.  He  knew  or  ought  to  liave 
known  of  these  works,  and  the  outline 
of  the  works  was  visible.     It  was  not 
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the  <luty  ol'  the  oi)iiti'!i<;tor  to  Imoy  out 
u  new  channel. 

The  (liunage.s  <liii!  to  the  oreilitor  are 
in  gonefal  the  ainoinit  of  the  loss  that 
he  has  sustainetl  and  of  the  profit  of 
which  he  has  Iteen  depriviMl.  iV:c.  Art. 
I(;73C.  (". 

Evidenee  of  now  much  grain  a  grist 
mill  could  grind  is  not  a  satisfactory 
measure  of  damag(;s  for  the  stopping  of 
a  mill,  unless  it  lie  showii  that  there 
was  grain  to  be  ground  to  einiiloy  the 
mill  continually. 

Where  damages  of  this  sort  are  com- 
plained ol',  it  will  be  considered  unfa- 
vorable to  J'laintitf,  and  expose  the 
testimony  he  adduces  to  suspicion,  if 
he  refuses  an  examination  of  his  pre- 
mises by  a  competent  jierson  of  res 
[)ectability,  such  as  an  (Migineer  sent 
by  defendant.  Delhumjeu  <!'•  Hi-aiidi'/. 
jNl.  . I utlgment  reversing,  I")  .lime,  1^77. 
Sir  A.  A.  Dorion.  (,'.  .1  .  Monk.  liani<a\. 
SanVjorn,  Tessier,  .1.1. 

In  an  action  ol'  damages  iigainsl  .i 
builder  for  want  ol  skill  in  iismg  a  de- 
fective plan,  the  measure  <)f  damages  is 
not  what  the  I'laintilf  paid  for  altering 
the  bad  plan  to  a  better,  but  what  he 
ha<l  paid  for  thi^  faulty  construction 
and  what  he  had  lost  by  it.  SuiiJkeiiner 
Hi  Reid  cA  al.  M.  .ludginent  confirming, 
Sept.,  IST").  Dorion,  C  .1.,  .Monk,  'fas 
chereau,  lianisay,  Sanborn,  .1.1. 

The  valiu'.  Ilia  cjeliciency  in  >|Uaiilily 
of  lands  sold  may  be  reco\i're(l  by  ;tn 
action  of  damages,  and  tln^  diminution 
ofl)rit'<i  allow('<l  by  Art.  ll'dl  ('.('.  is 
only  a  measiU'c  of  daniag''s.  Duulncji  <t- 
firuyi.vr  it  al.  Juilgment  "eversing,  I'l 
Dec,  IS7S.  Sir  .A.  A.  Dorion,  < '.  .1., 
Monk,  liamsav,  Tessier,  Ci'oss.  .1.).  llcp. 
24  .1.  17.  ' 

The  Appellant  was  coiulenuicil  by 
the  Superior  Court  to  pay  ,t^ls,:!Jo.4."i 
damages.  The  case  being  taken  to 
leview,  the  .judgm<;nt  was  conlirmed, 
save  as  to  the  amount  of  (hunages, 
which  was  reduced  to  S1.'J,,5UU.  This 
.amount  was  further  reiluced  by  this 
Cour  tto  !?l(i.(iiiii.  and  '>n  luriher  apjicai 
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to  the  I'rivy  'louncil  the  amount  wa.- 
still  further  reduced.  Oshmiw  d''  Atkin 
mm.  (^  .Judgment  <l.  1'..,  N  Sep.,  I.S7."i. 
Dorion,  ('.. I..  Monk,  Itamsay.  Sanborn. 
('aron,.I.I. 

Where  damages  ar<'  sought  foi-  tlir 
inexecution  of  a.  contract,  and  no  reui 
and  certain  damagi's  are  firoved,  tlir 
Court  may  condemn  the  Dt;fcndant  in 
default  to  pay  exemplary  ilainagos. 
Girunl  A-  Le/iur/r.  M.  .Judgment  con 
firming,  December,  |S74.  I'nrion,  ('.  .1.. 
Monk,  r.-isclic'icaii.  IJamsm,  Sanliorn. 
.1.1. 

Where  a  rigiit  of  action  exists  ami 
the  coiu'l  of  lirst.  instances  has  alloweil 
trifling  <lamag«vs.  in  this  case  SlL' 
although  no  actual  damages  were  pro\ 
I'd,  th<!  tjourt  of  Appeals  will  confirm 
the  juilgment.  Tint  Ci  hi  of  Montreal  <{ 
H'or'  III.  M.  -Judgment  confirminf;. 
•2\  D  1S7S.  Sir  A.  A.  Dorion,  C.  .1., 
Monk,  iiainsay.  < 'riiss,   Koutln'ei',  .M. 

Damages  may  be  ri'co\  ered  for  pliy 
sical  and  mental  suli'ering  c.uised  by  a 
wound  inllicted  by  defendant,  wlieri 
there  was  only  negligence.  I'rlle.lkr  A 
lleniii'r.  (I.  .liidgment  confirming,  (1 
^larch,  IS77.  ,Motik,  Ifamsav,  .Saniionir 
Tessier,  .1.1.  Monk,  .1.  dis.  ({eji.  3  <i.  I,, 
i;.  ".14,  and  '.t  1,'cv.  i.eg.  .l.'IS. 

fill'  lailiiic  lo  pay  iiiuniy  at  the  piii 
jier  time  c.iii  only  give  iise  to  ilu;  iai 
mediati'  and  direct  damagivs  resulting 
tlieielroin.  wliii^h  arc  limiti'd  by  law  to 
the  legal  inti'icst  on  the  sum.  liut  an 
oI>ligation  to  give  <lebenturi's  bcariti. 
inti'icst  i^  not  to  be  treated  as  a  mere 
olt.igation  to  pay  lu'iney,  and  nominal 
<laniages  niay  be  alloweil  foi-  default, 
without  proof  of  actual  damages.  Tin: 
C'lr/iuid/i'iii  iij'  Ihr  f'liiiii/i/  iij'  Oltavd 
.!■  Tlw  Mull fnal,  Occidi-itldl  RailwiVj 
Co.  M.  .liidgment  conlirming,  '11  Nov. 
bS.SiJ.  Sir  A.  A.  Dorion,  (.'.  ,1..  b'am.say. 
Tessier,  <  'ross,  baby,  .1.1.  TIk!  (-'liief  .his 
tic(!  and  Tross  .1.  d'i>.   Art.  Ib77  ( '.  '". 

The  nieasuies  of  damages  for  a  faulty 
plan  is  not  what  Plaintitfpaid  for  alter 
ing  the  bad  plan  to  a  luitter,  but  what 
he  had  paid  for  the  faulty  construction 
and  what  li<'  had  lust  bv  it.  Xordlieiiim 
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,f  ]!ii(l  cl  al.  M.  .hiilginont  confirininj:, 
Sciiiemli'^r,  I>i7").  Doi'iou,  (.,'.. I.,  Monk, 
T  i-,lHirau,  Kamsay,  Sanborn,  JJ. 

Whoir  the  legislature  authorizes 
worlcs  in  a  public  river,  and  a  person 
iiuvi.L'ating  such  rivei'  runs  upon  these 
noiks  and  s^uU'ers  damage,  he  cannot 
claim  damages  I'rom  the  persons  to 
wliom  the  right  to  make  sucli  works  is 
ooiu'cded. 

But  where  the  works  to  be  made  are 
tolH'  >uch  as  will  not  obstiuct  the  na- 
vigation, and  in  fact  they  do  oi'truct 
it.  the  CDiiccssioitiiaires  will  be  li.able. 

And  iliis  liability  will  not  cease,  al- 
tiiougli  by  the  terms  ol'  the  act  the 
lilaii  to  the  works  was  to  be  submitted 
t'l  the  (iovernor,  and  was  actually  so 
-'ibinittoil  and  sanctioned  by  him. 

Tlif  loss  of  tlie  use  of  his  vessel, 
damaged  by  the  accident,  during  the 
spring  of  the  year,  in  the  absence  of 
;iiiy  evidence  of  want  of  diligence  in 
1 ''pairing  it,  is  a  good  measure  of  dam- 
ago<.  '/'/(('  I'ierrevllle  S/eaiii  Mill  Co. 
,;■  Miirtineau.  M.  .ludgment  confirm- 
ing, iM  Dec,  IS75.  Monk,  Taschereau, 
ItMinsiiv,  Sanborn,  Sicotte,  J.I.  Sicotte, 
l..!is  iJep.  120.1.  :2L'r). 

Ilxcessive  damages  will  be  reduced 
Iv  thf  Court  of  Ai)peal.  Jolicaur  <{• 
V'jUard.  M,  Judgment  reducing  dam- 
ages, 3  Feb.,  KSTfJ.  Dorion,  ('.  J.,  Monk, 
Kiinsay,  Sanborn,  Tessier,  .J.I. 

i'liat  excessive  damages  will  be  rcdu- 
cid.  iind  where  sufiicient  compensation 
lia-  lieen  tendered  and  refused,  all 
Mili^equent  costs  will  be  against  I'lain- 
titl',  l)<  IhaiiJcH  A  Beaudet.  M.  Judg- 
ment reversmg,  15  June,   1877.  Dorion, 


•I  ,  Monk,   Kamsay,   Sanborn,  Tes- 
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'file  Court  of  .\ppeal  will  reduce 
damages  awarded  by  the  Court  of  First 
Instance  if  they  are  excessive.  So 
where  a  lalioiu'ing  man  had  a  dilHculty 
with  a  person  to  whom  he  had  sold  a 
load  of  wood,  as  to  whether  he  was  to 
be  paid  for  it  or  the  amount  was  to  bo 
set  otf  against  a  debt  he  owed  to  the 
jnu'chaser,  and  the  vendor  wished  to 
carry  off  the  wood  which  was  still  in 
Plaintitr's  cart,  but  in  Defendant's  yard, 
and  the  purchaser  wished  to  retain  the 
wood  and  Plaintiti'  accidentally  had 
the  end  of  his  linger  crushed,  it  was 
held  that  !f;!,()()U  was  an  exorbitant 
amoimt  of  damages  and  that  it  should 
be  reduceil  to  iffiOO.  JJesilets  ^i•  Ginijras. 
Judgment  reversing,  o  March,  "bSSO. 
Sir  A.  A.  Dorion.  C.  .1.,  Monk,  Kamsay, 
Tessier,  Cross,  .1.1.  Kep.  10  IJev.  Leg, 
li7.'j.  This  case  went  to  the  Supreme 
Court,  where  the  judgment  in  ai)peal 
was  reversed  and  the  original  Judg- 
ment was  restored. 

I'he  case  has  not  been  rt^ported 
in  the  Supreme  Court  Reports  but 
from  an  allusion  to  it  in  another  case 
of  Levi  k  Reed,  (>  S.  Ct.  Heps.  482,  it  is 
to  be  gathered  that  the  Supreme  Court 
thought  that  in  reversing  tlie  judgment 
in  the  Q.  B.,  they  were  following  the 
precedent  of  the  case  of  J^ambkin  & 
the  South  Eastern  Railway  Company. 
But  that  case,  whether  well  or  ill 
judged,  was  a  jury  trial  and  consequent- 
ly any  comparison  with  the  case  of  l>m- 
hts  (f;  Ginriras  merely  gives  rise  to 
confusion. 

The  Court  of  Appeal  will  not  reverse 
a  judgment  for  damages  although  the 
Court  below  may  have  slightly  over- 
estimated the  damages.  Mmulor  d: 
Quintal.  M.  .ludgment  contirming,  I'.) 
Janu.ary,  1SSL>.  Sir  A.  A.  Dorion,  C.  J., 
R'Mnsav,  'fessier,  Cross,  Baby.  .1.1.  Rep, 
•1  Dec.d'A.  17."). 


\iii I  where  the  Court  of  Keview  was        Where  the   evidence   is   conflicting, 

miililicil.  a  judgment  giving  excessive  the  Court  of  Appeals  will  not  <listurb  a 

'i  niiagf^   lor   a   trespass,    the  Court  of  judgment   for   damages,  which  perhaps 

Aiipcal   will   confirm    the  judgment  in  are  estimated  a  little  higher  than  they 

I'Vuw.  J/(niH  .f:  MucdoiKild,   M.  .ludg-  should  be.  Robillard  if-   Ferijtison.  M. 

aviii  r.iiifii'ming,  ).">  May,  IST'J.    Sir  A.  .ludgment  confirming,    10  .lune,  1870. 

\.  Doiioii,  C.   ,1.,   Monk,    Ramsay,  Tes-  Dorion,  C. . I.,  Monk,   Kamsay,  Sanborn, 

...i.i'..^.  II  '  *  if\  •  II  Ik i.il» T__        fill 


Mfi',  <'ross,  .1.1. 


Tessier,  .!•!.  Jiep.  8  Kev.  Leg.  I  I'J. 
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The  Court  of  Appenl  will  not  reverse 
on  u  consideration  of  conflicting  evi- 
dence. Lemelin  cf'  Pniiras.  Q.  .Fudg- 
ment  contirniing,  ;!  !Marcli,  I8S1.  Sir 
A.  A.  Doiion.  ( '.  J..  Monk,  Kauisay, 
Cross,  Bahy,  JJ. 

Where  in  an  action  of  damages  the 
court  below  has  allowed  excessive  costs, 
this  court,  althougli  confirming  the 
judgment,  will  exercise  its  discretion 
as  to  the  costs  of  appeal.  Hogan  et  al. 
<{•  Dorinii.  M.  Juilgment  confirming, 
2S  April,  1882.  Monk,  Ramsay,  Tessier, 
Cross,  Bal>y,  .1.1.    Jfep.  2  ])cc.  d'A.  23S. 

Where  no  precise  time  is  fixed  for 
the  acceptance  of  an  article  sold,  the 
purchaser  will  be  obliged  to  receive  it 
in  a  reasftnable  time.  His  refusing  to 
receive  it  will  be  a  breach  of  contract, 
entitling  the  vendor  to  re-sell  it,  and 
recover  any  loss  he  may  sustain  on  such 
resal<»  from  the  first  purchaser.  Jjurin 
ifr  C/ieep77iaii.  M.  Judgment  reversing, 
18  .'<ept.,  1878.  Sir  A.  A.  Dorion,  C.  .J., 
Monk,  Ramsay,  'IVssicr.  Cross,  .1.1.  liop. 
1  Leg.  News4r)S.  ('(infinnotl  inSui)reme 
Court.     4  .'<.  C.  Rep.  .;4U. 

Where  no  special  time  lor  the  execu- 
tion ofau  obligation  is  stipulated  by 
the  contrai't  a  reasonable  time  is  un- 
derstood. But  whert'  no  time  is  fixeil 
for  domg  a  certain  thing,  and  it  is 
stipulated  that  wIumi  that  is  done  tiio 
party  obliged  to  do  it  is  to  pay  a  cer- 
tain sum  ot  uioney,  an  action  demanding 
absolutely  tlii'  payment  of  the  sum  of 
money  will  not  lie  maintained  till  the 
party  is  |)iit  oi  demoitre  to  fulfil  his 
obligation,  /'rau'lri/  c/  /I'n  Mari/iiil/iers 
lie  I' (Knrn-  c/  Fahri'/iie  de  Montreal. 
M.  .ludguicnt  levrrsing.  15  .Tune  I8S0. 
."^ir  A.  A.  Dorion.  ('.  .1..  Monk,  Ramsav, 
Cross.  .1.1.   K'ep.  :;  Leg.  News  I'IS. 


Where  a  contract  was  not  carried 
out  to  the  letter,  but  in  the  failure  to 
do  so  there  was  no  fraud,  the  (jontractor 
will  l)e  entitled  to  rei'eive  the  price  of 
the  work  he  has  done,  less  what  it  will 
cost  the  eini)loyer  to  finish  the  work. 
AtkiuHoii  ^{•  Plaino)t(h»i.  (I.    .ludgment 


retbrming,  8 
Dorion,  C.  -L 
Baby,  .1.1. 


Sept.     1881.     Sir    A.    A. 
Monk,    Kamsay,   (.'ross. 


Breach  of  contract.  When  a  party 
complains  of  a  failure  to  deliver  hay 
sold  to  liim,  and  it  is  established  that 
sul)seriuently  he  had  bought  liay  from 
the  same  party  at  a  higher  price, 
without  protest,  and  he  has  never  put 
the  vendor  en  demenre  to  deliver  the 
hay,  it  will  be  presumed  that  he  has 
acquiesced  in  the  non-delivery,  and 
his  action  of  damages  will  be  dismissed. 
rr^foiiiaiiie  it  Jirodeiir.  M.  -Tudgment 
reversing,  18  Sei)t.,  1878.  Sir  A.  A, 
Dorion.  C.  .T.,  ^lonk,  Ramsay,  Tessier, 
Cross,  .1.1. 

Where  a  person  went  without  leave 
on  the  property  ofanother,  mere  threat? 
of  using  violence  is  not  such  a  wrong- 
doing as  will  sustain  an  action  of 
damages.  Covritnj/  d-  JMudon.  Q.  .Iiuls- 
nient  confirming,  8  oct.,  188;!.  Sir  A.  A. 
Dorion,  C. .).,  Ramsay,  Tessier.  Baby,  .1.1. 

Damages  allowed  lor  the  failure  to 
execute  a  contiact  to  deliver  four  cases 
of  phosphorous.  Evans  d-  Jironsseanef 
al.  M.     .ludgment  confirming,  '!?)  ':>e\)\. 

.  1884.     Sir  aVa.  Dorion.   C.  .L,  Ramsay, 

I  Tessier,  Cross,  JSaby,  .T.l. 

An  action  of  damages  will  not  lit- 
against  a  party  to  a  previous  suit  by 
his  advers.'u-y  for  an  allegetl  false  afti- 
ilavit  by  which  such  party  obtained;! 
final  judgment  in  his  favour  in  the  pre- 
vious suit,  for  it  is  res  Judicata.  Boi.^ 
clair  <r  Lalancette.  iL  .ludgment  iv 
I  versing,  I.')  February,  1881.  Sir  A.  A. 
Dorion,  C.  .1.,  Monk,  Ramsay,  Cvo?>. 
liabv.  .1.1.  Rei).  .')  Le^'.  News  2t')i'i.  I 
Dee'.  < I' A.  2^9. 

"  The  debtor  is  li;ible  only  loi'  tli'- 
damages  whieli  have  been  ibreseeii,  n: 
might  have  been  foreseen  at  the  time 
of  contracting  the  obligation,  when  hi- 
breach  of  it  is  not  accompanied  In 
traud."     Art.  1074  C.  C. 

In  tlu!  case  even  in  which  the  inexr 
eution  of  the  obligation  results  tVoiii 
the  fraud  of  the  del)tor,  the  damage- 
comprise  only  that  which  is  an  imnie 
diate  and  direct  consequence  of  it- 
inexeeution."     Art.  I(i7.')  C.  C. 

A    party  who   seeks  ilamages  from  ■. 
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iiuinicipal  corporation  for  injury  to  his 
lioi.scs  i'rom  the  bursting  of  a  water- 
pipe  or  tlie  overflow  from  the  hyih-ant 
must  shovv  that  the  damage  he  has 
sustained  is  the  direct  and  probable 
lesult  of  the  overflow.  IJAoenir  & 
Ihe  Ciiii  of  Montreal.  M,  Judgment 
I'onfiruiing,  16  March,  1880.  Sir  A.  A. 
Porion.  C  J.,  Monk,  Ramsay,  Tessier, 
Cmss,  .1.1. 

The  Sheriff  is  not  responsible  in  dam- 
iiL-'cs  towards  a  person  indicted  for 
lelony  liy  reason  of  the  jury  being  ille- 
;.'ally  summoned,  and  the  accused 
liaving  been  i)ut  to  additional  expense 
for  his  defence.  Danois  A  Boss4,  Q. 
.ludgment  confirming,  8  March,  187'), 
Dorion,  C.  J.,  Monk,  Tuschereau,  Ham- 
say,  .Sanborn,  -I.I. 

Damages  are  in  sonic  cases  accorded  ; 
by  way  oT  indemnity,  as  for  an  expro- 
priation, wiiere  defendant  has  exorcised 
jiQwers  conceded  to  him  under  a  special 
act,  and  whicii  interferes  with  tiio  rights 
ot'iiroperty  of  another,  although  there 
is  no  reservation  of  the  rights  of  others 
in  till'  special  act. 

So  it  was  held  that  a  corporation  is 
lialile  in  damages  for  closing  a  street 
mil  lor  statutory  powers  by  which  the 
I'laiiititt's  property  is  directly  and 
\xccptionally  injured,  although  the 
Statute  gives  no  express  recourse  for 
damages,  'i'hat  at  common  law  it  is 
tMiuivaloiit  to  an  expropriation,  and 
tlieret'oie  that  the  right  given  to  close 
the  street  is  to  be  understood  to  bo 
given  subject  to  any  special  dam- 
ai.'es  oiHiasioned  to  a  proprietor.  And 
luitlier  that  the  statute  on  which  the 
-tit'i't  was  closed  formed  only  one  of  a 
mimlier  of  statutes,  all  implying  the 
I'liiu-ilile  of  damage  for  such  acts. 

Held,  also  that  the  civil  courts  had 
i'lrisdiction  over  the  matter,  notwith- 
-taiiding  that  such  matters  might  come 
In'tbie  commissioners.  The  Mayor  A-c. 
<f  Ml)  III  real  if;  Drummond.  -Judgment 
•  outinning,  20  June  1874.  'faschereau, 
llaiusay,  Sanborn,  ^lackfly,  Torrance 
I.I.  Mai'kay  A   Torrance  -M.  dis.  Rep. 
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In  the  Privy  Council  thii  case  was 
reversed  on  the  ground  that  the  civil 
Courts  had  no  jurisdiction,  although 
not  pleaded.  The  .judicial  committee 
also  expressed  the  opinion  that  where 
a  statutory  power  is  strictly  followed, 
no  damages  can  be  recovered,  no  mat- 
ter what  injury  a  proprietor  suffers, 
unless  there  is  a  reserve  for  damages 
in  the  act. 

A  railway  company  is  liable  for  the 
damage  caused  by  its  works,  although 
performed  within  the  powers  conferred 
on  it  by  statute.     La   Corporation   de 
,  Tinf/wicic  tfc  2Vie    Grand   Trunk  Hail 
\  loaij  Co.  Q.  8  March  1877.  Monk,  Ram- 
pay,  Sanborn,  Tessier,  -JJ.  Hep.   ;>  Q.  I,. 
;  R.  111,1)  Rev.  Leg.  340. 

Where  the  damage  is  continuous  the 
action  docs  not  fall  within  art.  22<)l 
C.  C,  unless  there  be  a  special  plea  to 
show  the  time  when  the  damage  coast 'd 
and  that  the  period  in  question  was 
more  than  two  years  previous  to  the 
institution  of  the  action. 

Damages  may  be  recovered  agauist 
a  corporation  acting  under  and  within 
the  scope  of  statutory  powers  where  u 
special  damage  is  sustained.  Grenier 
iV  l''he  Citij  of  Montreal.  M.  .ludgmoiu 
reversing, ;!  Feb.  ISSO.  .Sji-  a.  A.  Dorion 
C.  -1.,  Monk,  Ramsay.  Cross  .M.  Rep.  ■". 
Leg.  Xews  5 1 . 

The  Corporation  of  the  City  oi'  Mont- 
I'oal  lowered  tho  roadway  of  Little  .'~^t- 
-lamcs  Street  in  the  said  city,  so  that 
tho  access  to  the  projjerty  of  tho  Plain- 
tiff and  others,  who  owned  real  estate 
on  the  line  of  tho  street,  was  inter- 
rupted. 

Held: — That  an  action  lay  against 
the  Corporation  by  tho  persons  ag- 
grieved, tor  tho  recovery  of  the  dam- 
ages occasioned  l)y  tho  interforenco 
with  their  property. 

The  statute  (Que.)  27  and  2S  Vict. 
C.  ()0,  does  not  exclude  such  action  ot 
indemnity,  but  merely  provides  a  mode 
of  procedure.  If  the  Corporation  desire-^ 
to  have  the  compensation  estimated 
by  commissioners,   it  must  move  the 
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Court  to  name  them.  U'  tlie  Coipoin- 
t  inn  does  not  by  i)reliininai'v  pica  oh- 
;..i.t  to  the  iuloiition  of  tlie  ordinary 
form  of  action  l>y  the  I'laintitl",  it  will 
be  held  to  have  acquiesced,  and  cannot 
raise  the  objection  afterwards. 

In  the  present  case  no  damages  wore 
proved  beyond  what  had  been  com- 
pouiuled  lor  by  th(!  I'laintifl'.  P.  Mar- 
risscm  »(■  T/w  IVai/ar  <f'C.  nj'  l/ie  Cilij  of' 
Montreal,  ^l.  .ludjmient  conrinninj.'.  lii 
December,  I8S().  !Monk,  IJamsay,  Baby, 
Dohertv.  .lette  .1.1.  Kep.  :'l  .1.  1.'  4  Leg. 
New.sli"-"i,  i  Dec.  d'A.  107. 

Action  of  damages  against  the  Cor- 
poration of  Montreal  for  failing  to  carry 
out  the  stipulation  of  a  ileedof  cession, 
by  which  I'laintiffs  ceded  to  the  said 
corporation,  Defendant,  the  land  of  an 
unrecognized  street,  on  condition  th.'it 
the  said  corporation  should  /'aire  ■■ians 
(J^lai,  <lc  la  <li/e  li.sih'e  dc  fern'  unc 
rue  puliliiiiii',  sons  le  unm  <lr  la  rue 
Lnsiipiuii.  el  decaiif  r/rc  ((i>i.si  noiiirn^e 
a  pcrp^luitr,  iiiacailaviinec,  cir/rrtenne 
en  ans.'ii  hon  clal  el  conditiaii  que  fes 
aiifres  rnen  pulili<ii(es  ih  la  dile  ciM. 
The  Coiu't  made  an  interlocutory  order 
to  the  eilect.  that  tlie  (Corporation 
should  perform  its  i)art  of  the  agree- 
ment within  six  months,  i'laintitts 
appealed,  and  the  appeal  was  dismissed. 
Koij  <!'■  The  Corporafioji  of  Monlreal. 
M.  .ludgment  contirming,  I'T,  .January 
l.STO.  Dorion,  C  .!.,  Monk,  K'amsay, 
Sanborn,  Tessicr  .1.1. 

A  young  woman  took  a  jjassenger 
ticket  on  a  railway  from  .'>t-A.  to  St-.T. 
at  the  latter  place  the  "  conductor  " 
failed  to  notify  her  that  the  train  had 
reached  her  stop])ing  place.  Imme- 
diately after  the  train  started  again, 
the  passenger  observed  she  was  passing 
St-.lohns,  and  threw  herself  out  of  the 
carriage  and  was  injured.  Ifer  father 
sueil  the  company  in  damages  for  these 
injuries.  Jlehl,  reversing  the  judgment 
of  the  Coiii't  below,  that  the  Company 
was  only  liable  for  the  damages  directly 
caused  by  the  j>assengei'  being  carried 
beyond  St-.I.  (of  which  then;  was  no 
evidence)  but  that  th(^  company  was 
not  liable  foi'  the  dr.mag(>s  resulting 
Irom  her  jumping  oil' a  train  in  juotion. 
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The  fault  was  her  own.  It  might  have 
been  other  ise  liad  the  passenger  been 
invited  to  descend  by  an  oflicial  of  the 
comi)any.  Arts  1(1');^,  l().")4,  1074,  107.J, 
C.  C.  T/ic  Central  Verviont  Railway 
Co.  <('■  Jjureav.  ^I.  Judgment  reversing, 
-'7  May,  ISS6.  Sir  A.  A.  Dorion,  C.  .1., 
^lonk,  liamsay,  Cross,  Baby,  JJ.  9  Leg. 
News  365. 

Held,  incidentally,  that  under  the 
law  of  this  Province  a  father  has  an 
action  of  damages  against  the  wrong- 
doer for  the  death  of  his  child,  caused 
by  the  fault  of  the  Defendant.  And  it 
will  be  no  answer  to  such  action  to  say 
that  the  child  was  too  young  for  his 
services  to  be  of  any  value,  and  that  he 
was  only  a  source  of  expense  to  the 
parents  at  the  time.  Lord  <fr  La  Cow- 
papnic  du  CJicmin  de  Fer  du  Nord.  (>. 
-hulgmont  confirming,  ;")  February, 
ISStl.  Sir  A.  A.  Dorion,  C.  -J.,  Kamsay, 
Tessier,  Cross,  Bal>y  .1.1.  I?ep.  14  Rev. 
Leg.  '2\)7. 

Le  proprietaire  d'un  quai,  non  ouvert 
au  i)ublic,  n'est  pas  responsable,  en 
dommages,  de  Taccident,  memo  mortal, 
cause  a  un  enfant  qui  avait  mis  pied 
sur  t(>l  quai  dont  I'etat  etait  tres  defee- 
tueux.  Lord  tt  La  Compagnic  du  Che- 
min  de.  Fer  du  Nord.  Q.  Judgment 
contirming,  ">  February,  1SS6.  Sir  A.  A. 
Dorion,  C.  .L,  Hamsav,  Tessier,  Cross, 
Baby  .J.I.  Kop.  14  liev".  Leg.  1>U7. 

Damages  for  taking  out  a  capias  im- 
providently.   The   PlaintitI,   a  j'ewelloi 
desiring   to  increase  his  business,  ob- 
tained   advances   from   respondent,  ii 
wholesahi  dealer,  and  gave  as  security 
an  hypothec  on  his  proprety,  on  which 
!  lie  declared  there  were  viortijarfeit,  but 
I  he    only    specilied    one    of    a   certain 
j  amount.     There    was    really    another. 
i  Shortly  after  Plaintitl'became  insoiveiu 
and  respondent  arrested  him  on  capiat-: 
The  court  confirming  the  judgment  of 
the  court  below,  that   there   was  prob 
able  cause  for  the   ai'rest,  although  it 
seems    the    Plaintilf   diil    not   intern! 
fraudulently  to  conceal  the   mortgage. 
Croth6  S'  Saunderx.  M.  Juilgment  con 
Hrming,   lt>   .l.anuaiT    IS8t».     Sir  A.   A. 
Dorion,  C.  J.,  Hamsay,  Cross,  Baby  .1.1- 
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An  cmplfiyor  is  rcsi)Oii,sil)lo  lor  the 
(liiuKiu't's  suth'rotl  bj-  un  employet^ 
tlioimli  tlio  noirligenco  or  want  of  skill 
of  a  ii'llow  eiui)loyoe. 

l"ollo\vin,i;  Ravari/  and  G.  T.  li.,  (>  J., 
■\\^.)  A  iliroctioii  tothojury  tiiataii;,'iiisli 
ot  iiiiiiil  sutl'ei'oil  for  the  loss  of  u  hus- 
1  Mill  I  iiia\  properly  be  taken  into  con- 
>i.|t'ration  by  them  in  estimating  the 
the  (lainagos  which  should  be  allowed 
III  tlie  widow,  is  not  erroneous. 

W'iiere  a  witness  arrived  al'tor  the 
oviilonco  at  the  trial  was  closed,  but 
iM'torc  the  jury  were  charged,  the  ex- 
tlusion  of  his  testimony  was  not  in  itself 
:,  -iitlieieut  ground  for  allowing  a  new 
trial  ;  liut  the  Court  will  look  to  the 
idi'vancy  and  importar.jc  of  the  evi- 
dence which  the  witne's  was  prepared 
to  L'ive,  au'i  whei'e  ♦^he  affidavit  of  such 
witness  is  befo.e  the  (.'ourt,  and  the 
ti-timoi\y  which  he  proposed  to  give 
dues  not  appear  to  be  relevant  or 
material,  a  new  trial  willnotbe  ordereil 
(111  the   groiuul   that  the   evidence  was 

.•\rluiIod. 


and  five  others.    These   warrants  were 
not  executed   till  next   day,  when  the 
warrants  turned  out  to  bo  for  the  com- 
mitment on  conviction  of  each  of  the 
parties  to  gaol  for  ten  days.  Itespondeut 
was  imprisoned  and  only  released   on 
Haheax  corpus.     Ifo   then  sued   appe- 
lant in  damages.     The  tlefence    in  sub- 
stance was  that  tiie   appellant  was  act- 
ing in  good   faith,  that   the  articles   of 
the  municij)al  code    were  obscure,  and 
that  ho  was  not  to  be    punished  for  an 
error  in  judgment.     The  articles  of  the 
M.  < '.  relieil  upon  by  ai>pellant   are  '{OD 
and  ;>UI.     They   are    in   these    terms  : 
'M)[).     '•The    person    presiding    at    an 
election  of  councillors  is   a   keoix.-r   of 
the  ))Oueo    from    eight    o'clock    in    the 
morning  of  the  day  on  which  the  nioet- 
ing  of  numicipal  electors   is  held,  until 
nine  o'clock  in  the  morning  of  the  day 
which  follows  the  close  of  tlie  election. 
II(i    possesses   in  this   respect   all  the 
powers   of  .justices   of  the   peace,  ami 
may    exercise    them    throughout    the 
whole  inimiciiiality.'" 

;>0I.  "The  i)rosiding  officer  at  the 
election  may  moreover,  for  the  [lurpose 
of  preserving   peace  and  public  order  : 


riie  fact  that  one  of  the  jury,  in  the 
ioiir.se  of  the  trial,  put  a  question  to  a 
witness  which  appeared  to  indicate  a 
loaning  to  the  side  of  the  plaintiff,  and 
tlu'  fiutiier  circumstance  that  the  jury 
jivsentiMl  her  with  their  own  taxed  1*0.  "  Require  the  assistance  of 
tta.s  alter  the  verdict  was  rendered, are    justices  of  the   peace,   constables, 


lo.  "  Swear  in  as  many  special  eons- 
tables  as  he  deems  noccssarv  ; 


all 
or 


not  such  indications  of  bias  or  partiality 
a-  to  constitute  grounds  for  a  new  trial. 
IxnbinsDH  <f'  T/ie  Canadian  Pacific  liij 
Oi.  ]\[.  .ludgment  reversing,  1(1  Jan. 
hSii.  .'^ir  .V.  A.  Dorion,  C.  .).,  IJamsav, 
iioss,  Habv,  J,r.  Hep.  ^L  L.  li.  II,  (^  B. 
■J."i.  '.I  Log. 'News  8.').    4  Dec.  d'A.  2U7. 

Ihi  ma  1 1 1' a  fo  r  icrcnyj'u  I  iinpriso  n  men  f, 
\\\  eh'ction  of  municipal  coimcillors 
was  lield  for  the  parish  of  Chateau- 
KiciuM'.  at  which  the  Mayor  (A2)pellant) 

inesided,  at   the   opening  of  the   pro-    other  place  of  continement  established 
'''iHlings  the  president  announced   his    within  tlm  limits   of  the   county  muni- 
intcntinn  to   proceed   with   severity   if   cipality,  for   any  period   not  exceeding 
tliiTc  was  any  disturbance.    Upon   this    ten  days." 
liii.'li\vords   followed  and   threats  of  a 

v.'iy  objectionable  character  were  used.  The  court  held  that  the  imprison- 
Tli' reiipon  the  mayor  secretly  ordered  ment  was  wholly  illegal.  The  powers 
tlie  serretary  to  prepare  warrants  of  of  a  justice  of  the  peace  in  no  case  per- 
arrest  directed  against  the  respondent    niitting  the  conviction  of  any   per.sou 


other   j)ersons  residing   in  the   mtinici- 
[)alit\',  liy  vei'bal  or  written  order  : 

;jo.  "  Commit  on  view  to  the  custody 
of  a  constal>le  or  of  any  other  person, 
for  a  period  of  not  more  than  forty-eight 
hoiu's,  any  one  breaking  the  peace  or 
disturbing  public  order  ; 

4o.  "  By  a  warrant  under  his  haml 
imprison  such  offimder  in  the  i^ommou 
gaol  of  the  district,  or  in   any  house  or 
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without  ti'iiil.  ('o)ninitiiient  on  view 
;iiiy  one  troubling,'  tlie  peace  lor  a  short 
jieriod,  is  not  the  power  the  president 
pretends  to  have  exercised.  It  was 
evidently  under  the  4th  ss.  of  Art.  ',j()\ 
M.  <'.,  lie  protented  to  act.  Tliat  (Jis- 
position  ol'  the  law  is  evidently  to  be 
read  with  art.  .'i(M),  and  could  not  be 
interpreted  to  laeun  tliat  the  i)resident 
could  secretly,  and  without  a  conviction, 
place  a  /c//re  ile  cachet  of  this  soi't  in 
the  hands  of  a  bailitl'  to  be  executed 
almost  at  the  moment  the  temporary 
functions  of  the  jiresident  ceased.  The 
majority  of  tlie  court  thinks  this  con- 
.stitutes  malici',  as  no  one  in  this  country 
can  be  ])resumed  not  to  know  that  a 
person  cannot  be  imnished  witliont  a 
iiearing.  It  is  an  elementary  principle 
ofjustice.  CldHtier  S-  Tidpannicr.  Q. 
.fud<i:ment  conlirming,  7  October,  iSSfl. 
Sir  A.  A.  Dorion,  C.  .1.,  ^lonk,  Uam.»ay, 
Tessior,  Baby,  J.I.  The  Chief  Justice 
and  Monk,  J.,  dissenting.  Jlep.  U  Leg. 
News  347.     14  JJev.  Leg.  670. 

A  Line  of  railway  running  alongside 
of  a  street,  and  not  divided  by  any 
fence  from  the  street,  is  not  a  road  on 
which  foot  passengers  using  it  are  en- 
titled to  the  same  protection  as  if  they 
were  walking  on  an  ordinary  highway. 
And  so  it  was  held  that  a  person  wlio 
was  injured  by  falling  over  some  planks 
lying  on  tlie  track  had  no  action  against 
tlie  company.  Fmiclier  <f;  IVie  Xortlt 
Shore  Jii/  Co.  (}.  Judgment  contirming. 
!')  February,  ISSG.  Monk,  IJamsay,  Tes- 
sier,  Cross,  Baby,  J.L  Tessier,  J.,  dis- 
senting. IJep.  ',)  Leg.  News  75. 

Pamagcs  for  ari'est  on  a  criminal 
charge  on  the  ground  that  the  magist- 
rate who  issued  the  warrant  hail  no 
jurisdiction,  the  act  complained  of 
iieingoutof  his  jurisdiction,  that  the 
complaint  was  malicious  and  without 
probable  cause.  Held,  reversing  the 
decision  of  the  Court  below  that  the 
absence  of  jurisdiction  owing  to  error 
on  the  ))art  of  the  magistrate  does  not 
of  itself  make  him,  or  the  complainant 
liable  in  damages,  and  that  in  this 
case  tliere  was  no  malice,  and  there 
was  not  absence  of  probable  cause. 
Copela7id  d- Leclerc.  M.  Judgment  re- 
versing, 25  .January,  1S80.  Monk,  Kam- 
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say,  'IV'ssier,  Cross,  Baby,  ,bL  'Tessier  & 
Cross,  .1.1.  diss. 

.\  married  woman,  authorized  by  her 
husband,  can  bring  an  action  ol'  dam- 
ages in  her  own  name  for  personal 
wrongs.  />we  ISamh  Ann  Waldon  et 
vir.  ilv,  Drnc  Maria  White  et  vir.  .Fudg- 
ment  contirming,  30  . 1  une,  I8S('».  Monk, 
Ramsay,  Tessier,  Cross,  Baby  .J.f. 

A  lailway  company  employed  a  num- 
ber of  laboui'ors  to  work  at  the  cons- 
truction of  the  line  of  road,  and  pro- 
mised them  transport  to  the  place 
where  they  were  to  work.  At  a  certain 
point  the  labourers  were  ordered  to  go 
on  to  a  construction  train.  There  were 
no  carriages  lor  their  accommodation, 
but  some  trucks  more  or  less  encum- 
bered with  material,  'i'he  greater  num- 
i)er  got  on  to  a  truck  loatled  with  (um- 
ber, on  which  they  were  suffered  to 
tlepart.  Shortly  afterwards  a  prop  in- 
tended to  keep  the  lumber  in  its  place 
broke,  and  many  of  the  labourers  were 
precipitated  to  the  ground  and  injured. 
Jlcld,  that  tlie  company  was  liable  in 
damages.  The  Canadian  Pacific  li.  R, 
(€•  Paqneltc.  'SI.  .ludgment  confirming, 
30  June,  I8S().  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Hamsay,  Koss,  Baby,  J  J. 

La  compagnie  intimee  a  laisse  ouvert 
pendant  la  nuit  le  passage  (]ui  conduit 
de  sou  (juai  et  ponton  a  son  bateau- 
passour.  Lc  maii  de  rAjipelante, 
croyant  inettre  lo  i)ied  sur  le  bateau- 
2)asseur  qui,  etant  en  retard,  ne  se 
trouvait  pas  a  son  poste,  s'est  precipite 
dans  le  Heuve  St.  Laurent  par  I'ouver- 
ture  restce  ouvertci  a  I'extremite  dece 
passage',  et  s'est  noye.  DelA  action  en 
dommage  ile  la  part  de  I'appelante  qui 
a  pretendu  que  ce  jjassage  aurait  du 
etre  i'erme  et  le  (juai  mieux  eclaire. 
L'Intimee  a  lilaitlc  qu'elle  y  avait  place 
le  noinbre  de  lumieres  exigees  par  les 
reglements  de  la  cite  de  Quebec. 

Jh(i6: — lo.  (iue  lors  meme  que  I'in- 
timce  se  soi'ait  conformee  aux  regle- 
ments en  question,  cela  ne  I'a  pas  ex- 
empte  d'observer  les  mesures,  que  la 
simple  prudence  commande,  pour  pro- 
i  tcger  la  vie  de  ceux  qu'ello  appelle  il 
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.,■  scMvir   moyennaiit  i'omiiiu''i'ution  ilo 
, .' liatiaii-passeiir,  (Icjour  ot  do  nuit  ; 

•_'(i.  (i>uc  rintinu'O  s'est  rendu  coui)a- 
\>\v  (le  negligoneo  ;;rossiiM'e.  Jionlanyer 
,1  The  Grand  Trunk  R.  R.  Co.  (^  Jiid;;- 
niriit  reversing,  ■)  October,  I8S.").  Monk, 
i;aiii--ay,  <'ross,  Baby,  .TJ.  licp.  1 1  Q. 
I,,  i;.  254.     14  Kev.  Log-  ;]:»l. 

NoTA 'I'es^ior,  .1.,  present  A  raudi- 

linn  inais  absent  lorsrjiie  le  jugomont  a 
,te  [uononee,  a  donne  son  concours  an 

iuiiciiicnt. 

Lors(|n'il  est  convonu  i|u'anc  partic 
lomicia  a  I'antro  partie  unc  dos  trois 
Mt'tions  do  sa  rado,  pour  Toccupation 
.ruiniaviro  appartenant  a  ootte  der- 
iiiore,  rorcupation  tie  partio  d'une 
iiitri'  section  donno  au  locateur  de 
ti'lli^  rado  lo  <lroit  a  inie  indemnite  pro 
portionnce  a  la  perte  qu'il  a  sulne  par 
-nite  do  cot  oxcedant  d'ocoupation. 
[Han  ci  (tl.  .0  Hall.  Q.  Judgment 
r.intii'ining,    ■")    <)otobor,    ISS5.     Monk, 


i.'ainsav,  Cross,  ]>aby,  .l.T. 
I.rir.  4'js. 


Kep.  14  Ivcv. 


Wiicrc  there  is  a  right  of  action  for 
1  trilling  assault,  and  where  no  material 
damage  is  done,  and  the  plaintiff  refuses 
ill  settloment  and  begins  and  then 
I'liaiulons  a  prosecution  before  a  ma- 
.'istiato,  in  order  to  bring  an  action  of 
■  lainagps,  the  court  will  rotluce  damages 
vliit'li  have  no  reasonable  measure,  to 
-ikh  a  sum  as  would  be  imposed  as  a 
tine  by  a  magistrate.  Papineau  k 
Talicr  el  al.  M.  Judgment  modified, 
ill  Donibor,  b'sS,").  Monk.  Kamsay, 'I'es- 
-ioi, Cross,  Baby,  JJ.  ]Jop.  M.  L.  \\.  II. 
>l  B.  107. 

All  eini»loyor  is  liable  for  any  want  of 
'  uv  on  his  part  by  which  his  servant 
>  in.iiiio<l:  and,  therefore,  if  he  engages 
111  unskilled  or  careless  person  to  con- 
'Itii't  his  work,  and  owing  to  the  want 
•>t  skill  or  cai'c  of  the  person  so  em- 
jioycil,  another  workman  is  injured, 
i;ii'  employer  is  responsible.  But  in  or- 
'ii-T  to  hold  the  employer  responsible, 
it  must  be  clearly  established  that  the 
iiogligonco  or  want  of  skill  of  the  fellow 
•vnikman  caused  the  accident  by  which 
the  damage  was  occasioned.   So,  where 
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two  workmen  were  engage  1  in  an  ope 
ration  not  shown  to  be  Inisardous,  and 
an  explosion  occiu'red  which  killod  the 
superior  workman  and  injured  the  plain- 
tili  wlio  was  assisting  the  otlier,  it  was 
lield  that  the  workman  injured  hatl  no 
right  of  compensation  from  the  em- 
l)loyer,  in  the  absence  of  any  evidence 
as  to  the  cause  of  the  accident,  or  tliat 
the  emi)loyer  was  in  fault  l)y  having 
hired  a  careless  or  unskilfid  workman. 
The  St.  Luwrancc  Sui/ar  liefininf) 
Companji  <f'  Campbell.  M.  Judgment 
reversing,  Ul  March,  ISS,").  Sir  A.  .\. 
Dorion,  C.  .1.,  Monk,  J'amsav,  Cross, 
Baby,  J.I.  Re)).  ^[.  b.  li.  I.  i,*.  B.  290. 
4  Dec.  d'A.  bSO. 

The  defendants  were  constructing  a 
building  in  the  City  of  Montreal,  and 
at  their  solicitation,  men  (of  whom  the 
plaintiff  was  one)  were  sent  by  the  cor- 
])oration  to  introduce  water  from  the 
street  by  a  pipe  connecting  with  the 
building.  This  tsould  not  bo  done  with- 
out working  inside  as  well  as  outside. 
A  man  passing  along  the  wall,  above 
where  the  Plaintiff  was  working  at  the 
jiipe  hole,  loosened  and  started  a  brick 
in  the  wall,  and  the  brick,  falling  down, 
injured  the  i'laintiff.  A  liainmer  had 
fallen  previously  and  warning  had  been 
given  to  the  men  above. 

Held  : — That  the  biu-den  of  proof 
was  on  the  Defendants  to  rebut  the 
presumption  of  negligence,  and  this 
not  having  boon  done,  the  delemUmts 
were  liable.  Evans  k  Monette.  M. 
Judgment  confirming,  27  January,  18S6. 
Sir  .\.  A.  Dotion,  C.  .T.,  IJamsay,  Tessier, 
Cross,  Baby  JJ.  Kainsav,  Cross,  J.l.  dis- 
senting. ]?ep.  M.  L.  W.  2  q.  B.  243.  'J 
Log.  News  ,'51)6. 

Lorsqu'un  chemin  est  en  aiissi  bon 
etat  qu'd  est  possible  de  le  maintenir, 
a  I'aison  de  la  saison  ot  du  voiturago 
qui  s'y  fait,  et  qu'il  parait  memo  meil- 
leur  quo  les  autres  chemin-*,  et  meil- 
leur  qu'il  n'avait  ote  les  annees  i)r6ce- 
dontes,  la  corporation  ne  sera  pas  res- 
ponsable  des  donunagos  soulferts  et 
causes  par  le  mauvais  etat  de  ch  chemin. 
Beaucage  <f'  La  Corp.de  la  Pavoi.sse  dc 
Dcschamhault.  Q.  .Judgment  confirm- 
ing, 8  October,  1S80.    Sir  A.  A.  Dorion, 
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('.  .1.,  liimisny.  TossiiM-,  Cross,  Bnliy,  'I.l. 
Sir  A.  A.  Dorion.  C  .1..  Iiiuiisjiy,  .1.  diss. 
J{oj).  14  1{<H'.  I,oi;.  ()."),"). 


yi.,  the  liiislianil  ol' piiiiiitin',  was  cm- 
l)loy('il  liy  till'  (li'lfinlaiit.  master  ol' 
ii  stcamsliii),  to  assi>'t  in  iiiiiiuK)i'in<.'  tlio 
.stcaiiishiji  then  lying  at  tiic  wliarl' at  TessiiM- .1.  (lis,  li(>i 
Mnntrcai.  an<t  almiit  to  put  to  soa.  News 
AVliilc  M.  was  staiiilin,i:  ready  to  cast  oil' 
tlio  stc'i'ii  hawser  IVom  tiie  post  at  wliicli 
it  was  I'astoned,  the  hawser  snapped, 
and  ^r.  was  I'atally  injuied. 


tiiory  ihrni  liypotiiooatlng  the  railwuy 
to  seeuro  the  payment  of  the  dehcii- 
line.  T/ir  Cor/ioralion  of  lite  Cou)ih/ 
<</  J>nniiin(>n<l  Sc  T/ic  Hon/h  Kitslirn 
I'dilivdH  ('umpanij.  ^f.  .Jiidpuont  re 
viM'sinn,  lid  Dec.  1S7'.).  Sir  A.  A.  f'oriciii, 
( '.  ,1  ,  Monk,  Kanisay,  Tessier.  Cross  .1.1, 


li4  .1.   L>7('.,   .'> 


Jleld : — That  the  presumption  was 
that  the  rope  was  insuHicient  tbi'  tiio 
jiurposo  lor  which  it  was  heing  used,  or 
that  the  ship  was  unskill'ully  handleil, 
and  in  either  case,  the  master  ol'  the 
shiji  was  responsihle.  Corner  it-  Jii/r<l. 
M.  Judjiment  coniiriniii:.',  27  -lanuary, 
iSSti.  Sir  A.  A.  J)f)rion.  C.  ,).,  :\Ionk, 
Hamsay,  Cross,  Baby,  .M.  Jiamsay  L  ross, 
.I.I.,  diss:    K'ep.  '.•,  Leir.   News  ;;74. 

An  emjiloyer  is  rosponsilile  ihr  inju- 
ries to  lii>  em[iloyees  resultin^j;  from 
defects  in  tiie  tackle,  inai'hinery  or 
appliances  j)rovided  for  tlioir  use. 
Tackle  used  in  work  such  as  loading  or 
unloadinj:  a  vessel  ought  to  he  amply 
sutlicient  to  withstand  any  strain  that 
is  likely  to  he  put  upon  it  hy  oi'dinary 
imskilled  l.'iiiorei's  :  and  where  tackle 
breaks,  without  any  extraordinary  strain 
u])on  it,  it  will  be  presuiueil  to  be  in- 
sutiicient.  though  it  may  luivt^  been 
nsed  previously  for  the  same  purpose 
without  accident. 

A  laboit'r  engaged  in  work  such  as 
loading  or  luiloailing  !i,  \(>ssel  is  only 
bomid  to  use  ordinary  care,  and  the 
emjjloyer  is  not  relieved  from  respon- 
sibility by  showing  that  if  the  laborer 
hatl  used  the  greatest  skill  .and  care  the 
accident  might  not  have  happened- 
Ji'oss  (f'  JjuKjlois.  yi.  .ludgment  con- 
firming, 21  January,  ISS,'),  Sii'  A.  A. 
Doiion,  0.  J.,  Uanjsav,  Tessiei-,  C'lxiss, 
Eal>v,  -M.  Hep.  ^l.  I..'  K.,  i.  Q.  P..  2S(I,  4 
Dea,  d'A.  IS7. 

DEBENTURES.— 'fhe  railway  of  an  in- 
corporated company  may  be  sohl  in 
execution  of  a  judgment  in  favour  of  a 
creditor  suinu  on  u   debenture  in  a  sta- 


A  debenture  of  a  ^rmiicipal  Corpora 
tion  in  the  hands  of  a  bona  Ji  da  lioldei, 
goofl  on  the  liice  ol'  it,  anil  made  within 
the  limits  ol' the  powers  of  the  Corpora 
tion  cannot  be  (|uestioneil  by  the  Cni- 
poiiitiiin  for  irregularities  in  its  issue. 

An  error  in  tlie  date  of  such  deiien- 
tui'e  is  not  a  cause  of  nullity. 

The  powei'  to  issue  debentures  fur 
?")()n  imiilies  the  jiower  to  make  dc 
bentures  of  $l(Kt.  T/ic  Corporation  of 
Thv  Tnicimhip  of  lloxlon  A-  The  I'h^l- 
em  Toivnsliiji>  llunlc.  M.  .ludgment 
conlirming.  2>  .Novendier,  ISS2. 

\  debenture  is  a  negotiable  instru- 
ment, and  cannot  bear  a  condition  on 
the  laci'  of  it.  making  its  validity  do- 
jiendent  upon  obligations  to  be  ])cr- 
I'oiined  in  future.  And  so,  where  a 
municipal  corporation  voted  a  bonus 
to  a  railway  company  ])ayable  in  de- 
bentures, and  the  by-law  imposed  cer- 
tain futUK!  obligations  ui)on  the  coin- 
jiany  as  to  the  mode  of  operating  the 
I'oad,  it  was  Iwld,  that  d(>bentures  in 
whit'h  these  obligations  were  set  forth 
as  conditions  were  not  a  valid  tender, 
MacFarlaiw  S-  The  Corporal  ion  oj' the 
/'arish  I'J'  StCYsairc.  M.  .ludgment 
reversing,  27  March,  ISSG.  ilonk,  Kaui- 
sav,  Tessier.  Cross.  J'.aby,  ,b.l.  Babv  J. 
dissenting.  Rep.  :\I.  L.  U.  II.  Q.  B.'lOd, 
',)  beg.  News  2U2. 

Deiientni  es  are  not  money,  and  conso- 
quently  damages  for  the  fadure  to  give 
debentures  at  the  time  agreed  npon  are 
not  limited  by  the  Art.  1077  C.C.  which 
is  as  follows :  The  damages  resulting 
from  delay  in  the  payment  of  money  to 
whicli  the  debtor  is  liable  consist  only 
of  interest  at  the  rate  legally  agreoil 
upon  by  the  parties  ;  or  in  the  absence 
of  such  iigreement  at  the  rate  fixed  hy 
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1  i\v.  Tlii'so  (laina>;os  uiv  duo  without 
til.  iToditor  iH'iug  obli.L'od  to  prove  any 
l(i«s.  Tlicv  are  dun  from  tho  day  of  tho 
iliiault  only,  except  in  the  cases  wliero 
|i\  law  tlu'.v  aro  duo  iVoui  tho  nature  ol' 
ilio  olili^iation.  This  article  does  not 
iitlrct  tlie  special  rules  applieablo  to 
I, ills  ol  .'xchan^e  and  contracts  ot'siu'o- 
tv-hip.  The  Citrpiiration  nf  /he  Countij 
(./'  Olliiwa  .!•  The  Monlreai,  Ollawa  and 
(ireideiital  h'dihrm/  Co.  ^[.  Judgment 
cnitinning.  -7th  Novoniher,  ]SS;{.  Sir 
.\.  A.  Porion,  C  .1.,  liauisay,  'I'es-ier, 
(  i(>s.  l!al>y,  .1.1.  The  ('hior.h'stice  ami 
Cio-s  ills. 

Ikbeiilure  altfriKitive,  v.  ruoui:i»ii(i:. 

DECISORY  OATH.- 1247,  li.'4s,  i-24V), 
IJ.Mi,  lli.")!,  1-'.')L',  \'2:>.',  (".('.  44;;,  444, 
ll,-,.  44r,,  447  C.  ('.  P.  V.  EvuiKXCK — 

l'n>:«;i;sS(li:V  ACTION. 

Prcliudt'iv!/  cvceptiov.  r.  ProckI)Ii;i;. 

DECRET. — Is  the  ordinance  of  a 
imliif  or  court — decree,  colotjuially  used 
tor  the  sale  under  a  dt^eret  d'adjudica- 
/!'■)!.  V.  Sai.k. 

DEED. —  f^viDKNci:  ok  ritAru  ix.  v.  Fair 
I'l'ltin.  licp.  li  Leg.  News  .'!',•"). 

DEFAUT  DECONTENANCE— '•.  '^ai.i:. 

DEFENSE  D'ALIENER.— The  di/'ense 
'i'ltlieiier  in  a  purely  onerous  contract 
i-  null.  Fraser  ef  al.  ((•  Poiilint.  (I. 
.liidgniont  continuing,  S  March  IS78. 
>ir  A.  \.  Dorion,  ( ".  J.,  ^Monk,  Kamsay, 
T'-ssier,  (.'ross  .1.1.  Hamsay  tt  Cross  .1,1. 
ili-.  they  being  of  opinion  that  the  con- 
tiact  was  not  purely  onerous.  Con- 
tinued in  Supreme  Court,  \'2  Dec.  lS7'.t, 
!  ^.  <'.  Koj,.  ,51-). 

DELAISSEMENT.— In  maritime  law 
iliaiidonment  to  the  insurer,— other- 
\vit:e  abandonment  to  avoid  personal 
res]ionsibility   on   liypothecary   action. 

■.    JIAN'DOXMUXT. 

An  hypothecary  or  privileged  creditor 
>\  ho  buys  inlands  sold  for  taxes,  and 
>vlio  within  two  years  is  re-imbursed  by 
till'  owiiei',  may  while  he  remains  in 
l'iiv<ession  of  the  lands  bring   his  hypo- 
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thecary  action  against  the  owner,  calling 
upon  him  to  delaisser  tho  laiuls,  auoli 
creditor's  possession  being  only  ^jr^ca/'/r 
and  not  tliat  of  a  pro[)rietor  as  regards 
tho  real  owner.  Corriijan  <t-  Ross.  t^. 
.ludgmont  confirming,  ">  .lune,  \'<l^\. 
Dorion,  C.  .F.,  ^lonk,  Hamsay,  S'anborn, 
Tessier,  .1.1. 


Delay    when 
DicMiiuiu;. 


no    time    is    fixed    v 


NoTi:. — "  Rcasonabk'  time  shall  be 
adjudged  by  tho  discretion  of  the  jus- 
tices beforo  whom  tho  cause  dci)endeth. 
Inst.  r)tiG. 

DELAYS  OF  PROCEDURE.— i'.  rnoci: 

DIKK. 

DELEGATION— Is  perfect  or  imper- 
fect, 117-'!  ('.  C.  (li  Indication  of  pay- 
ment, 1  174C.C.  (2i  A  perfect  delegation 
operates  novation,  1 17li,  1  17')  (A  C 

A  simple  indication  of  payment  or 
the  delegation  of  a  new  debtor,  creates 
no  lien  de  droit  between  him  and  tho 
indicated  creditor,  so  long  as  the  latter 
has  not  accepted  the  party  tlclegated. 

'i'he  acceptance  need  not  be  express, 
except  as  regards  thir<l  parties,  but 
may  be  inferred  from  circumstances. 

Registration  by  the  parties  is  not 
etpiivalent  to  an  acceptance  of  the 
delegation.  La  Soci4l6  Permnnenie  de 
Conslrnction  JacqncsC'artier  d-  liobin- 
son.  ]\I.  .Fudgment  confirming,  1'.)  Nov. 
1S80.  Sir  A.  A.  Dorion,  C.  .1.,  Monk, 
Cross,  BaV)y,  J.F.  l{ep.  1  Dec.  d'A.  32. 
4  LcL'.  News  .'JS. 


(1)  The  deli'gution  by  wiiicli  a  debtor  gives 
to  his  creditor  anew  delitor  who  obliges Tiiui- 
.self  towards  the  creilitor,  does  not  affect  nova- 
tiou  ludess  it  is  evident  that  the  creditor 
intends  to  tliscliurge  the  debtor  who  makes 
the  delegation . 

(2)  The  .simple  iiidieatiou  l>y  the  delitor  of 
a  person  who  is  to  pay  in  his  place  or  the 
simple  indication  li\' the  creditor  of  a  person 
«vho  is  to  receive  in  his  plaie,  or tlie  transfer 
of  a  debt  with  or  without  the  acceptance  of 
tlie  debtor,  does  not  atl'ect  novation. 
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D«l«;>?iition  until  it  is  acooptod  does 
not  liind  tho  partitas  dologants,  it  only 
operates  as  an  indication  di:  paiement. 
Iteeves  A-  Darliny.  M.  .lucJginont  (!on- 
iirmin)^,  \\)  Nov.  I8H;j.  Sir  A.  A.  iJorion, 
C.  .1.,  Monk,  HauiHay,  Tessior,  OrosH,  .1.1. 

DELIBERE.— f\  PitocKutntK. 
OELIT c.  Damaoics. 

DELIVERY  TO  CARRIER— Doliviiv 
to  a  cairier  I'oi'  a  jjuroliasor,  iloos  not, 
iintU'i' our  systom,  provont  tlid  pnrolia- 
•sor  Ironi  refusing  to  iccoivo  ami  pay 
lor  tlio  goods.  Jliistoti  .f;  Jiuite.  (i. 
.hidginent  reversing,  4  Mareli,  IST't. 
Dorion,  C  .1.,  Monk,  Kauisay,  Sanliorn, 
Planiondon,  ,J.I. 


DELIVERY.  —  V. 

i'i;i;rvi:  tai;  kciut. 
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DEMAND Wlien  an  obligation  fixes 

no  jjlace  of  payment,  a  demand  should 
he  made  at  the  domicile  ol'  the  dehtor 
iielore  suing,  and  it' this  he  not  done 
and  the  Defendant  jiays  with  his  \)U>n, 
he  will  not  Ix?  liable  for  eosts.  Gadriijiie 
<(•  (Jrondiu.  M.  .ludgmenteontirming, 
.'i  Dec.,  1S74.  Dorion,  C.  .1.,  Monk,  Tas- 
chereau,  Kamsay,  Sanborn,  .1.1.  Uep. 
f)  J{ev.  Log.  t)4.'i. 

An  action  was  taken  on  a  note  vn 
irtTc/ jiayable  on  demand  at  (U^fendant's 
house,  without  any  previous  demand. 
The  defendant  tendered  tho  amount 
confessed  Judgment  without  interest  or 
costs.  Held,  that,  the  tender  was  sufH- 
cient.  Dorion  ic  Jienoil.  M.  .Judg- 
ment reveisiiiir,  I.")  May,  ISTU.  Sir  A. 
A.  Dori'TOj  C.  ,].,  Monk,  Hams.ay.  <."ross. 
.I.J.     Kep.  2  Lo'^News  171. 

The  deiii'Uid  of  payment  should  i)e 
made  by  the  creditor  at  the  domicile 
of  the  debtor,  in  absem-e  oi  any  special 
stipulation.  (1 152)  C.  C.)  1 1 1  Jieaudri/  A 
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^1)  I'ayinent  must  lie  iiiiult' iu  the  place 
••xnressly  or  impliedly  indicated  by  tlie 
oJiligatiou.  If  no  place' be  so  indicated  the 
payment,  when  it  is  of  a  certain  s]K'citied  thing, 
must  be  made  at  the  i)lace  wiiere  the  thing 
was  at  the  time  of  contracting  tiie  oblic(atiou. 
In  all  other  cases  payment  must  be  made  at  less  to  the  rules  prov 
tile  domicile  of  the  debtor  sultject  nevcrtlie-    latiug  to  particular  o 


Ihirlniui.  M.  .Judgment  confirming, 
!.')  Tebruary,  Isso.  Sir  A.  A.  Dorion, 
('.  .1.,  Monk,  Kamsay,  < 'ross,  Maby,  .J.J. 
IJeportod  I   Dee.  d'A.  I'bS. 

DEMEURE Where  no  special   time 

for  the  execiuion  of  au  oliligation  is 
stipulateil  by  tho  contract,  a  reason- 
aide  time  is  understood.  Hut  whoro 
ni)  time  is  fixed  for  iloing  a  certain 
thing  and  it  is  also  stipulated  that 
when  that  is  done  tho  party  oliligod  to 
do  it  is  to  pay  a  certain  sum  >)f  money, 
an  a(!tion  demanding  aJ)solutely  tho 
|)ayment  of  the  >ium  of  money  will  not 
1)1^  maintained  till  thf  party  is  put  eii, 
dv.nifHfc  to  fulfil  his  obligation,  lieaii- 
dfji  il'  l^tH  Miiriiinl/c.r.s  dc.  P (Kncre  el 
F(ibri(iiic  de  MonlrduU  ^I.  •Judgment 
I'l'versing  l."»  .June,  |SS(»,  Sir  A.  A.  Do- 
rion, ('.  .J.,  Monk,    Ihiinsay,   Cross,  .1.1. 

I{ep.  .'!  hog.   News  '1\X. 

There  was  a  promise  of  sale  to  the 
oWk-.M  that  the  price  was  $ll20().0()  of 
which  $.")()U.()(>  was  acknowledged  to 
have  lioon  received  in  cash  at  tho 
l)assing  of  i\w  agreement,  and  the 
balance  of  !f Till  1.0(1  was  to  be  paid  in 
seven  eipial  annual  instalnusnts.  The 
respondent  was  then  a  minor,  but  he 
was  assisted,  for  the  purposes  of  the 
agreement,  by  his  father,  who  was 
present  and  who  promised  to  procure 
a  ratitication  of  the  agreeuient  by  his 
son  when  he  shouM  come  of  age.  Held 
that  the  resjiondent,  not  being  put  en 
demcuri',  did  not  forfeit  his  right  to 
obtain  a  deed  of  sale  l)y  his  failure  to 
make  tho  yearly  payments  agreed 
upon,  or  by  his  failure  to  ratify.  Grange 
«t'  McLennan,  M.  .Judgment  confirm- 
ing 27  .January,  ISS.').  Sir  A.  A.  Dorion, 
C  .J.,  Kamsay.  Tessior,  Baby,  .I.f.  .Sir  A. 
A.  Dorion,  (-'.  -J.,  dissenting. 

NoTK This   case   was    appealed  to 

the  .Supreme  Court  where  >'  was  held: 
Reversing  the  juilgment  ot  the  Court 
below  (Strong  (f-  Taschercau,  .J J.,  dis- 
senting,' tliat  the  condition  precedent 
on  which  tlie  promise  of  sale  was 
made,  not  having  been  complied  with 
within  the  time  specified  in  the  con- 
tract, the  contract  and  the   law  placeil 


ontracts. 


L'l.'t      MKMOI.ITION   UK  Nnl  VKI,  (Kl  VIH-". 

tin'  |.liiiiitiir«'H  ilftitfiifi',  ami  tlioro  was 
iin  iicci'ssity  for  any  'It'iimnd,  thu 
iii'it'ssity  tor  a  di'maud  lifiiij?  incoii- 
•  istelit  with  tliP  tt'.riuM  of  tljo  roii- 
iiiict,  wliifli  iminediatt'ly  on  tlio  I'ailuro 
,i|  till'  in'irorinaiu'c  of  tim  oomlitioii 
ijisii  I'arto  chang<'<l  tlu'  relation  of  tlio 
liit;ii''H  from  vcmlor  and  vt'iidoo  to 
le>-)i  and  lessee.  '.»  S.  C.  l(e\>.  ;{sr).  ]\hI 
arts.  l(lt')7-H-'.<  < '.  C.  (1)  c.  Ummkui':. 

DEMOLITION  DE  NOUVEL  (EUVRE.-. 

riic  notion  en  dinuilitUin  ile  nouvel 
.riirrc  lies  a^'ainst  tlio  owner  of  land  on 
I  Idwcr  level  of  a  .stream,  who  haw  built 
;i  iliiin  so  as  to  obstruet  the  flow  from  a 
iii;lli<r  level,  and  thus  weaken  the 
jiower  wiiieh  has  boon  prcivionsly  nsed 
l,v  tin'  owner  of  tho  upper  level  to 
liio])cl  his  machinery. 

TJie  fact  that  the  work  comidained 
.>t  iiiis  l)ccn  i!oni|»loted  does  not  effect 
ilie  right  of  action  for  its  demolition. 

fhc  ."Statute  Consol.  Stat.  L  C, 
r;iii.  .")!,  which  provides  that  piopriotors 
il  lauds  may  improve  water  courses 
.iilioiniujL,'  them,  and  may  erect  dams, 
.  ic,  but  shall  pay  damages,  to  bo 
ascertaineil  by  experts,  which  result 
from  such  works  to  others,  does  not 
.ipl'ly  to  tho  case  where  the  owner  of 
till'  upper  level  already  has  works  in 
ojifnition,  and  does  not  deprive  him  of 
the  action  en  lUmolitinn.  Frechette  d- 
La  (.'timpatjnie  Manvfacturih-e  de  S(- 
lliiacintlte,  M.  . Judgment  confirming 
•J.iScp.,  iSSl.  Sir  A.  A.  Dorion,  C.  .1., 
Monk,  Uamsay,  Tessier,  Cross,.!.).  Ram- 
-ay,   1.,  dissented  on  tlie  merits,  but 
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■  1 1  'flic  debtor  luny  be  put  in  tloiault  either 
■y  till'  tiriiis  of  tilt'  contract,  whi'iiit  contains 
.1  stiimliition  that  the  mere  lapse  of  time  for 
iiiniiniii.i,'  It  shall  have  that  elfect,  or  by  the 
-I'll-  ('iiciation  of  law,  or  by  the  commencement 
I  ;i  s\n\,  or  ii  demnnil  wiiich  must  be  in 
•viitiiiL;  niile.ss  the  contract  itself  is   verbal. 

u»;7  c.  <'. 

Tlic  debtor  is  also  in  default  when  the 

"iiiii;;  which  he  has  obliMd  himself  to  give 

1  til  do  could  only  have  been  given  or  clone 

vithiii  a  certain  tune,  which   ne  lias  allowed 

■0  -xiiire.  1008  C.  C. 

Ill  all  contracts  ot  a  commercial  nature  in 
whirii  the  time  of  performance  is  fixed  the 
Ul'ior  is  put  in  default  by  the  mu'elajiseof 


not  on  all  the  jiointx  noted  nbovo-  Mo 
was  of  opinion  that  the  act  referred  to 
merely  transferred  to  the  riparian  pro- 
prietors the  rights  which  hail  belonged 
to  the  Seignior  ami  which  hathlevolved 
to  the  crown,  in  the  I'rivy  Council  the 
judgment  was  ri'versod  on  the  meritn. 
Hep-  •'■>  •''•>;•  ^''^^'^  ^^'-  '  ""«'•  '•'•^'  •'^"^• 

DEMOLITION— I'.  Mitovkn  wall. 

DEMURRAGE r.  Smiitinm.  casks. 

DEMURRER. — \n  appc>al  may  be 
allowed,  in  tho  discretion  of  the  Court, 
when  pleas  are  dismissed  on  demurrer. 
Hall  d-  AtkiiLson..  t^.  .Fudgment,  4 
March  IS7.").  Dorion,  C.  .J.,  Monk,  Warn- 
say,  Sanborn,  Tessier  .1.1.  Ilarriasun  Ai 
iJamee  du  SacriCn'ur.  M.  .ludgment, 
September  1X75.  Dorion  C.  .J.,  Monk, 
Tascheroau,  Hamsay,  .Sanborn  .1.1.  Pa- 
caiid  <f'  Nadeau,  .ludgment,  7  Deo. 
1S7,").  Dorion  <,'..!.,  Monk,  Tascheroau, 
Hamsay,  Sanboin  .bl. 

Leave  to  appeal  will  not  generally  bo 
given  from  an  interlocutory  judgment 
dismissing  a  denuuTor.  McUreevij  <t- 
Normaiid.  (i,  .ludgment,  4  Dec.  \Hli). 
Dorion,  C.  .J.,  Monk, 
.I.J. 


Hamsay,  Sanborn, 


The  failure  by  a  usufructuary  to 
allege  that  she  had  made  an  inventory 
cannot  bo  raised  by  demuri'cr  to  an 
hypothecary  action  brought  by  her 
against  a  detente">'  acluel  of  property 
hypothecated  lor  security  of  money 
subject  to  her  enjoyment.  Parties  in- 
tervening as  claiming  the  property  sub- 
ject to  the  usufruct  camiot  (lemur  on 
this  ground.  Nelson  et  al.  A:  Harrison. 
M.  .ludgment  confirming,  .Sep.  I>i76. 
Dorion,  C.  .1.,  Hamsay,  Sanborn,  Tessier 
J.I. 

A  party  may  demur  to  a  portion 
of  a  plea  ;  but  if  there  bo  an  allegation 
forming  a  good  answer  to  tho  demand 
in  tho  portion  of  the  plea  demurred  to, 
the  demurrer  will  be  dismissed.  Reed 
it  lieandetetal.  t^.  Judgment  reversing, 
4  Sep.  IS78.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Kamsay,  Tessier,  Cross  JJ. 

A  demurrer  to  the  whole  of  a  plea 
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gooil  ill  ]tai't,  will  1)0  rejected.  Desro- 
sier^  d-  fill tch ill.'!.  M.  Judgment  rovers- 
inir,  lit  Sep.  187N.  Donon,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross  .TJ. 

An  action  to  set  aside  a/iudirment  on 
the  ground  of  fraud  without  alleging 
any  speciial  grounds,  will  be  disniisseil 
on  demurrer.  Harbin  <f-  Laiii/lnis.  Q. 
.ludgment  confirming,  S  Sep.  ISSO.  Sir 
A.  A.  Dorinn,  ('.  ,!..  ilonk,  Kamsay, 
Cross,  5Ic(;'ord,  .1.1.     r.  PitocDuiiii:. 

An  action  of  damages,  complaining 
that  tli(!  respomlent  unlawfully  tore 
<lown  liis  fences  in  constructing  a  road, 
which  was  to  he  a  h'oat  road  of  certain 
certjiin  lots  of  land  descrihed  in  the 
declaration  isuch  description  not  in- 
cluding th'  Appellant's  lot),  is  not 
demurr.'ihh'.  Wliilmaii  d-  T/ie  C<<rp:i- 
ration  o/'  Slanhriih/i'.  M.  .Judgment 
reversing.  IS  Septemlier,  1S7S.  Sir  A. 
A.  Dorion,  C.  .1..  5ronk,  h'ams.iv.  Tessier, 
Cros.,  .1,1.  Kep.  li.i.I.  17(1.  1  Leg.  News 
47").  <•  1,'ev.  !.('-.  r.."c_>. 


DEPLACEMENT.-c.  Sal 


r. 


DEPOSITAIRE.— Wlicrc  an  auctioneer 
is  mad(>  drpasiiairc  of  a  sum  of  money. 
as  security  thiU  the  i)urchascr  will  take 
a  title  of  a  lot  ol'  land  I'urchased  liy 
him  at  auction,  tiie  purchaser  cannot 
sue  the  auctioneer  to  recover  hack  the 
dcjii't,  without  i)utting  the  principal  en 
naiisi'.  and  (>stahlishing  that  the  failure 
to  tike  the  deed  was  owing  to  the  fault 
of  the  vendor.  Miirrn;/  .f-  Avntnn.  M. 
.iiidgment  cimiirmiiig,  "Jlst  December, 
l,S7ii.  Doi'iou.  ('.  .1.,  Monk.  Kiuusay. 
Sanliorn,  'fessier.  .I.J. 

DEPOSIT  IN  BANK.— Where  monies 
havt'  been  de})ositeil  from  tirni^  to  time 
in  a  hank  to  the  credit  of  A.,  of  whom 
the  liank  was  creditor  to  an  amount 
far  exeeediiig  the  balance  of  such  de- 
posits, and  on  the  understa!uling  that 
sudi  deposits  were  to  enure  to  the 
benefit  of  the  creditors  of  A.  generally. 
P).  anil  others  cannot  legally  sue  the 
bank  to  r<H'over  a  I'ropoitinn  of  such 
deposits,  on  the  gromid  that  a  i)ortion 
of  said  monies  really  belonged  to  P.  and 
others,  in  the  abs«Mice  of  any  notice  to, 
or  knowledge  bv  the  l)ank  i)f  the  exis- 


tence of  any  such  right  on  the  part  of 
B  and  others,  whilst  such  deposits  were 
being  made.  La  Jiaiiqiie  Jacques-Car- 
{ierd-  Girahli.  M.  .Jutlgment  reversing, 
12  March,  1SS2.  Monk,  Kamsay,  Tes- 
sier, Cross,  Baby,  J.I.  Hep.  2i')  .L  Ibl. 
Tessier,  .J.  diss.  Confirmed  in  Supreme 
Court.  ',)  ,^.  C.  Hep.  "jOS. 

DEPUTY  PROTHONOTARY.— riie  Dc 

l)uty  Trothonotary  may  receive  and  ho- 
mologate the  advice  of  a  family  council 
convened  for  the  purpose  of  authorising 
minors  to  accept  a  succession,  and  may 
give  the  recpiisite  authorisation.  I'al- 
limj  (f-  Jorihtn.  M.  .Judgment  confirm- 
ing, February,  1^75.  Dorion,  C.  .J.,  Monk, 
Taschereaii,  Ramsay,  Helamrer,  .1.1. 
Rep.  I ",».!.  1. ■;',•. 

,  DESAVEU.— Attornies  who  have  only 
contiiuc'd  the  suit  in  order  to  secure 
their  own  costs,  cannot  be  disavoweJ 
by  the  PlaintiiV.  See  also  Monlraii  .f 
Williams,  /).  1  rs  sii])ra.  Ed.  (iaijnun  el 
rir.  .!•  Lo'-ani/cr  el  al.  M.  .iiidgment 
contirming,  l^s  Nov.,  1SS2.  Sir  A.  A. 
|)oi'ion.  ('.  .1,,  Ramsay,  f'ross.    Baby,  ,1.1, 

The  (Icsacin  by  Defondant  of  the 
attorney  of  record  who  appeared  loi 
him  does  not  stop  execution,  without 
an  oril(M'  of  a  Judge.  Daws'ni  if-  Mac 
(li'iiahl et  ill.  (i>.  .Iiidgment  confirming, 
.")()t't,.  iss:;.  .Sir  A.  A.  Dorion,  C.  •!., 
Ramsay.  Tessiei'.  Cross,  JJaby,  .IJ. 

NoTi-;. — There  was  another  CM.se  be- 
tween th(^  same  i)arties  involving  a 
question  similar  in  principle — the  only 
diil'ereiicc*  being  that  in  tlie  other  case 
there  was  a  second  seizure. 

DESISTEMENT,— '•  A  i^arty  may.  at 
any  time  b»M'ore  Judgment,  discontinii'' 
his  suit  or  proceeding  on  [jayment  ol 
costs."  4:)C.  ( '.  ( '.  P.     ' 

"  Discontinuance  in  a[)peal  is  effected 
in  the  same  manner  and  umler  the  same 
conditions  as  in  the  Supei'ior  (.'ourt." 
lir)7  (',<■.  P. 

I'pon  a  <lt'sistcmenf  of  the  Judgment 
without  a  tender  of  costs,  the  Court  ol 
Appeals  will  condemn  the  Respondent 
in  the  costs  of  both  courts,  liellaii  A 
(Ina'i.  (I  .Iiidiiincnt,    Dec,   1874.     Do- 
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DISCUSSION 


linn.  V.  .1..  Monk,  Taschereau,  Kamsay, 
S;inl.oin.  J.!.  Kep.  4  (^L.  K.  91. 

OETENTEUR  ACTUEL.— An  hypothe- 
cary creihtor  has  a  right  to  an  action 
III  ik'cl((ration  d'/ii/j>olhique  aga.'ist  the 
i-ai'kf  of  tlic  property  hypothecated, 
.veil  though  such  vendee  may  liave  re- 
fold tiie  property  it"  such  sale  he  not 
Hiiisteroil. 

Whore  tlie  vendee  ]:iroves  are-sale,  not 
le^'istorcd,  and  tliat  he  is  no  longer  d4- 
tnilcur  he  will  he  condemned  to  costs 
u]i  to  plea  filed. 

Tiio  Plaintiff  on  proof  of  such  plea 
]Uiiy  call  in  the  person  to  whom  the 
land  is  said  to  he  re-sold  and  obtain 
judsniont  against  him.  Lalonde  <t- 
l.ijnck.  M.  Judgment  reversing,  18 
I'eliiuary.  IST.').  Alonk,  Tascliereau, 
llanisiiy,  Sanhorn,  Sicotte,  JJ.  Eamsay, 
Sanborn,  .).).,  (lis.     Hep.  ;iO.I.  1;jS. 

DISCHARGE The  discharge    of    a 

Iflitor  ]u'rsonally  and  hypothecarily 
liable  for  a  debt  does  not  discharge  the 
hyiiothec.  ReJ'ordetal,&  les  eccJ^aiasti- 
<inv!iilu  Si^ininairede  Man tr^al.^1.  J udg- 
iiient  confirming,  24  Nov.,  18Sl!.  Monk, 
lliunsay,  Tessior,  Cross,  Baby,  ,1.1.  Kam- 
say, .1.,  dis.    Kep.  4  Leg.   News  27.  3 


D. 


A 


DILATORY  PLEA.  -  The  directors  of 
:  ■0!iij.:M)v  incorporated  under  cap.  t)3  < '. 
>.  <'.  1 )  .'irty  be  sued  with  the  company 
Ml'  a  debt  li;o  to  I'laintiti',  if  they  have 
II  gli'ded  lo  make  the  return  re.iuired 
1  .  the  I;;  Section  of  the  IM  and  14  Vic. 
' .  '-.  2  T/ic  llunterstoi  JjUinher  Com- 
rtt  i;i  .!•  Wdrd.  (I.  .Iiidgment  contiriniiig 
7  •>  I',  lS("4.  Monk,  Taschereau,  Tim- 
s:  .-.  .-'anborn,  d.r.  v.  V\xq(v:.i\'mv.. 

DISCUSSION.— A  party  who  becomes 
-".•iirity  for  another,  undei  the  condi- 
t'r.ii  that  he  will  not  be  responsible 
I  itlii-r  for  capit.'.l  or  intei-est,  or  for  any 
'''?i>  whatever  till  after  the  dis<  ussion 
■:  '  I'ltain  advantages,  cannot  be  called 
'Ml  to  fiu'iiish  the  costs  of  sudi  discus 
Mon  beforehand,  liicltar'l  .i-  Martcl.  Q. 

li  Gfiieriil  Joint  ^ ;.  ck  i'o.'s  A.'t. 
(-1  With  rt'ganl  to  *  n-  r.'ports  of  diivctors. 
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Judgment  reversing,  S  March,  1875. 
Dorion,  ( '.  .1.,  Monk,  'J'aschereau,  Ram- 
say, Sanborn,  .JJ. 

DISSENTIENTS.— The  School  (jom- 
missioneis  representing  the  majority 
cannot  after  dissent  collect  taxes  from 
the  dissentients  lor  school  purjjoses. 
Duncan  A  llie  School  Commissioners  of 
St.  Cermain  in  Grantham,  (i.  Judgment 
reversing,  5  .Tune,  187t).  Dorion,  C.  J., 
3Ionk,  Kamsay,  Sanborn,  Tessier,  JJ. 

Verbal  testimony  is  iidmissiblo  to 
prove  the  status  of  a  dissentient,  and 
that  a  tlissentient  status  had  existed 
de  facto.  School  Cotnmissioners  of  the 
Mnnicijxtlitji  of  the  Ihirnship  of  Rox- 
ton  and  lloston  et  at.  M.  .Judgment 
confirming,  17  Dec.,  1870.  Sir  A.  A. 
Dorion,  (.".  .1.,  !Monk,  Kamsay,  Tessier, 
Cross,  J  J.  Kep.  24  J.  122,  \)  Leg.  News 
2U.     Sec  Enqueie. 

DISTRIBUTION.— i".  Insoivknt  Act. 
('rai(j  »f;  Ilar/an.  M.  .Judgment  con- 
firming, 22  Jiiwe,  1S77.  Dorion,  C.  J., 
Monk,  Kamsay,  Sanborn,  Tessier,  .J.I. 
V.  PuocKDtKK,  Keport  of. 

DisTuirr  Magistkatks  were  establish- 
ed by  the  act  32  Vict.,  c.  2.;.     i\  Mtxi- 

CIPAL  CODK 

DITCH — A  botmdary  <litch  between 
two  proprietors  (fosse  de  lif/ne)  is  not 
a  water-course  in  the  sense  of  art- 
icle 8t)7  1 1 1  and  following  articles 
of  the  Municipal  Code.  Such  ai  tides 
are  jtrovided  for  by  article  420  ami 
following  articles  of    the  M.  Code.  (2) 

(\)  All  waa-r  ('our.si's  (Irauung  several 
pieces  of  land,  with  the  exeeptionot  boundary 

■telii'S  whii'h  drain  only  the  two  proji'-rties 
hetveen  whi<h  they  are"  situated,  and  of  road 
ditehes  are  ri'gidated  aceorcUng  to  the  provi- 
sions of  tlii.s  title. 

(2)  The  road  iuspectoi,  ni)o;i  the  written  or 
verbal  a])]ilieation  of  any  owuit  oroeeiipant 
who  demaiiv's  the  op.'iiing  U|i  of  a  boundary 
dit«h  between  his  lanil  ami  tliat  of  his  neigh- 
bor, must  visit  the  loeality  ot  the  proposed 
bonudaiyditi'li,  where aftt ran  examination  of 
the  plaee,  and  n  hearing  of  the  parties  interested 
wlio  have  reeeived  three  days  sj)ecial  notice 
thereof,  lie  orders  the  performanee  of  any  work 
lie  aeeins  neeessarj'  and  determines  how  and 
by  whom  tiiey  must  be  exeruteij. 
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DOXATrON 


JJanlous  &  Nolan.  Q.  Judgment  coiv 
Krming,  S  March,  1 875.  Dorion,  C.  J., 
Monk,  Taschereau,  Kamsay,  .Sanborn, 
JJ. 

DIVISION  OF  DEBT— The  prohibition 
of  the  second  aUnea  of  Art.  15  C.  C.  P., 
does  not  prohibit  the  division  of  a  debt 
but  prohibits  its  (Uvision  for  the  purpose 
of  suing  for  the  several  portion  of  it  by 
different  actions.  TetuA-  Garneauetal. 
.ludgnient  reversing,  5  June,  1875. 
Dorion,  (J.  J.,  Monl-c,  Hanisay,  Sanborn, 
.IJ. 
355, 


Sanborn,  J.,  dis.     Kep.  1.  (I.  L.  11. 
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DOMICILE. — Tlie  parties  were  married 
in  the  State  of  New- York,  without  an- 
tenuptial (contract,  and  their  matrimo- 
nial domicile  was  in  that  State,  I  ait  the 
husband  afterwards  changed  his  domi- 
cile to  the  province  of  Quebec.  After 
this  change  of  domicile  the  wife  ob- 
tained a  divorce  in  the  Supremo  Court 
of  New  York  State,  the  husband  appeai-- 
ing  in  the  suit,  and  not  contesting. 
Held,  (reversing  Judgment  of  Torrance, 
J.,)  that  tlivorce  not  being  recognized 
by  the  law  of  tlie  Province  of  (iuebec, 
whieli  was  tlie  domicile  of  Imsband  and 
wife,  tlie  decree  obtained  l)y  the  latter 
in  New  York  liad  no  l)inding  effect  hi 
Quebec,  and  notwithstanding  such  de- 
cree the  parties  were  still  husband  and 
wife  :  and  therefore,  the  wife  could  not 
bring  an  action  against  her  husliand 
for  an  account  witliout  being  authoriz- 
ed. /7s/l  if'  Sleceiis.  11.  Judgment 
reversing,  i'.l  Sep.,  ISSo.  Hep.  6  Leg. 
News,  ;;i2'.i.  Heversed  in  the  Supreme 
Court.     S.  C.  \\c\>. 

DONATION.— Math.'wsou  the  ekler 
was  a  ]iartner  nf  (ieo.  Childs  &  Co.  The 
aecounts  being  made  uj)  when  M.  was 
about  to  withdraw  from  the  lirm, 
?12U.OOO  stood  to  the  credit  of  ^L  He 
was  desirous  that  his  son  should  enter 
the  firm  of  ( i.  C.  i^-  Co.,  and  he  gave  him, 
or  i)iu'i>orted  to  give;  him  his  slmre  ui 
the  l)usiness  ol  (Jeo.  C.  it<'o.  There 
was  a  condition  that  M.  the  son  was 
to  pay  31.  the  father  7  per  cent  on 
$:i'.t,0()O.  Later  a  relative  Paton,  was 
admitted  partner  in  ( ieo.  C.  k,  Co.'s 
business,  he  agreeing  to  pay  hall'  the 
interest. 


M.  ihe  ekler  then  entered  the  firn; 
of  Smyth  it  Edmunson,  which  shortiv 
after  became  insolvent.  The  assignee 
of  S.  it  E.  then  claimed  the  $29,OU0  in 
the  hands  of  G.  C.  ct  Co.,  as  being  the 
property  of  M.  the  elder,  or  at  all  event- 
the  annuity,  equal  to  interest  reserved 
by  ]^L  the  elder.  The  Court  below  held 
the  assignee  was  entitled  to  neither, 
and  this  judgment  was  confirmed  in 
appeal.  Brown  S;  Mathewson.  M.  Judg 
ment  confirming,  Sep.,  1875.  Tasche 
reau,  Kamsay,  Sanborn,  Loranger,  Be 
langer,  JJ.  Kamsay,  J.  dis.,  was  of 
opinion  that  the  whole  transaction  \va- 
simulated,  that  it  was  only  a  loan  of  the 
money  to  M.  the  younger,  and  later  tn 
his  relative  Paton,  as  the  whole  cir 
cumstances  showed  (stipulation  of  in 
terest  and  subsequent  change  to  Paton 
of  one  half  on  the  same  conditions  a> 
to  the  son,  and  abandonment  by  tlie 
son,  strange  if  it  was  a  gift  originally  to 
the  son  I  and  that  in  any  case  the  cre- 
ditors of  the  insolvent  if.  the  elder 
were  entitled  to  the  interest  he  hail 
reserved. 

A  testament  which  ratifies  a  donation 
ciitre  vij'.f,  ratifies  it  as  a  donation,  and 
the  testament  adds  nothing  to  the 
donation.  Morency  tfc  Morenci/.  Q. 
.ludgment  confirming,  5  June,  187ii. 
Dorion,  ( ".  .1.,  Monk,  Kamsay,  Sanborn, 
.1.1.     Ko]i.  S.  Kev.  Leg.  t)o4. 

I'nder  the  law  existing  prior  to  tlie 
promulgation  of  the  code,  a  donation 
could  not  be  revoked  jjour  cause  'k 
sin-renance  d'enfanln  unless  the  dona 
tion  was  of  a  notable  portion  of  tlie 
fortime  of  tlu'  <lonor. 

The  wealtli  of  the  donor  and  the  jiosi 
tion  of  the  parties  will  be  considere  1 
in  ileciding  till'  (juestion.  CiioiUiere' 
ah,  &  Si/me.f  et  al,  M.  Judgment  re- 
versing, 22  June,  1878.  Sir  A.  A.  Dorion, 
C.  .J.,  Monk,  Kamsay,  Tessier,  Cross, .M. 
Sir  A.  A.  Dorion,  C.  .L  it  Cross,  .1.  dis 
I  Leg.  News  -UK  Confirmed  in  Privy 
Council. 

\  donor  wlio  registers  his  deedot 
(kniatiou  preserves  his  hypothec  for 
all  charges  appreciable  in  msney  sti- 
pulated in  his  favour,  without  it  being 


2,'):;  i>().\AT[(»N' 

iieiessary  to  Hx  liy  the  deed,  the  vahio 
of  these  charges.  And  that  a  donation 
(jives  the  same  hypothec  towards  a 
third  party,  in  whose  favour  the  charges 
are  stiindated.  DiiJ'resne  d-  Dubord. 
(.).  .ludguient  confirming,  7  Dec.  1877. 
<ir  A.  A.  Dorion,  C.  J.,  Monk,  i{auisay, 
Tessier  Cross,  J.T.  liep.  4  Q.  L.  K.  59. 
I  Leg.  News  42. 

Lc  donataire  dans  une  donation, 
memo  gratuite,  faite  par  un  ascendant 
ii  son  iieritier  presomptif  n'est  fju'un 
avant  cause  a  titre  particulier  et  qu'il 
pent  invoquer  a  I'encontre  d'une  action 
petitoire  ties  nioyens  d'cxception,  dont 
lie  pouvrait  so  prevaloir  le  donateur 
lui  ineme.  Lucien  Leviien,Jils  de  Moise 
ii-  Lahont4.  M.  Judgment  reversing,  10 
Dae.  ISNl.  Monk,  Hamsay,  Tessier, 
Cross.  Babv.  J'l.  Tessier,  . I.  dis.  Rep, 
•_>Dee.  (rAy'.)4. 

The  gift  of  hnmoveabUi  property  l)y 
,1  father  to  liis  daughter  and  his  son-in- 
liiw  Jointly  is  deemed  to  be  a  gift  to  tlie 
(iaughteraione  Art.  1 27t')  C.  C.  ( I )  And  so 
where  a  judgment  against  the  son-in- 
law  is  registered  against  the  property 
>n  given  there  is  no  hyi)Othec,  the  title 
not  being  in  the  son.  The  S/  Aun 
Mutual  lion  ''^'"-  'f"  l''«'«'"  e/  al.  ^l. 
.iiidgiuent  reversing,  2S  Nov.  ISS2. 
Monk.     Uamsay,  Tessier,    Cross,   Baby 


A  pr()i)Oi'ty  may  become  a  [)ubHc 
street  l)y  the  destination  ol  the  pro- 
prietoi',  and  by  public  use.  This  desti- 
nation   mav    l)e    inferred   I'rom    deeds 


Hi  Gilts  by  (H)utraet  ol'  marriage,  those 
wliirli  mviu  contemiilatinii  of  death  uichuled, 
u'ltts  during  marriage,  and  legacies  made  tiy 
ill''  asceuilants  of  one  of  the  consorts,  either  to 
ihi' Kinsiirt  entitled  to  inherit  I'rom  them  or 
t.i  the  iithiT,  are  deemed  as  regards  inimove- 
iii'lcs,  unless  theri;  is  an  express  deelaratinn  to 
till' iDiitrary,  to  be  made  to  the  consort  en- 
titled t(i  inherit  and  are  his  private  pro|ierty 
as  heiug  aeipured  under  a  title  equivalent  to 
Miecession .  The  same  rule  applies  even  when 
the  1,'il'i  111'  the  legacy  in  its  terms  is  made  to 
I'oth  eonscjrts  jointly.  All  gifts  and  legacies 
thus  tiiaile  to  both  consorts  jointly,  or  to  one 
of  them  liy  others  than  ascendants,  come  un- 
ili'r  the  contrary  rule  and  fall  into  the  tom- 
iiauiitv,  inilessthev  have  been   expresslv  ex- 

lude.i. 
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passed  by  the  proprietor,  by  his  allow- 
ing tlio  land  to  be  used  as  a  street,  and 
by  his  suffering  the  municipal  author- 
ities to  make  public  works  on  it. 
Gwj  el  al.  ct  The  City  of  Montreal.  M. 
Judgment  confirming,  24  Nov.  1880. 
Sir  A.  A.  Dorion  C.  J.,  Monk,  Kamsay. 
Cross,  Doherty  JJ.  Rep.  1  Dec.  d'Ai 
■j1,  ;i  Leg.  News  402. 

DONATION  OF  MOVEABLES— v.  Mak 

RiAGE  Contract. 

DONATION  ENTRE  EPOUX.— «.  Pilon 
et  al.,  (f-  Malhlle. 

DONATION.— f.  THOKorciMKAiJi;. 

DON    MANUEL A    sum    of   money 

given  by  a  mother  to  her  ilaughter  at 
the  time  of  her  marriage,  in  addition  to 
the  dot  stipulated  by  the  marriage  con- 
tract will  be  presumed  to  bo  a  gift,  and 
not  a  payment  in  advance  of  money  due 
to  the  daughter  from  her  mother's 
estate,  payable  at  the  mother's  death. 
de  Monleiiach  et  al.  <f'  de  Montenach  el 
vir.  M.  Judgment  eonfiiming,  22  Dec, 
1S74.  Dorion,  ' '.  .1.,  Monk,  Ramsay, 
Sanborn,  Sicotte,  .bf.     Rep.  I '.1 .1.  p.  94. 

DOWER.— "There  are  two  kinds  of 
dower  ;  that  of  tlie  wife  and  that  of  the 

chihlren Tliese    dowers    are    either 

legal  or  customary,  or  prefixed  or  con- 
ventional." C.  C.  1426.  Legal  or  cus- 
tomary dower  is  that  which  the  law 
independently  of  any  agreement  and 
as  resulting  from  the  mere  act  of  mar- 
riage establishes  upon  the  property  of 
the  husband  in  favor  of  the  wife  as 
usufructuary  and  of  tlie  children  as 
owners.  1427  C.  < '.  Prefixed  or  conven- 
tional.(l)  142S  C.  C. 

Douuire  conhimier  created  by  a  mar- 
riage contract,  entered  into  before  the 
coming  into  force  of  the  registry  ordi- 
nan(;e,  does  not  requiri,  to  be  registere<l. 
LcroHX,  ((•  Leronx.  M.  Judgment  re- 
versing, 22  Dec.  187").  Dorion,  C.  J., 
Monk,  Ramsav,  Sanborn,  .h].  Rep.  2() 
J.  224. 


(1)  I'relix  or  conventional  ilower  is  that 
which  the  parties  have  agreed  u|ion  by  the 
contract  of  marriage. 


fl>. 
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(.'iistninary  Dower,  I,a\v  jiovorniiig — 
IJciiiinciatioii  liy  wil'i!  of  dower — Stipu- 
lation for  tli(j  benefit  of  a  tliird  person. 

ilie  right  ol  dower  is  regulated  hy 
tlit.'  law  of  the  jilaco  where  tiie  iiuino- 
voahle  is  situate,  and  tliei'cfore  accrues 
to  the  wile  on  an  iunnoveahle  in  tlie 
i'rovince  of  (^uolieo,  although  the  con- 
sorts may  have  lu'en  iloniiciloil,  at  the 
time  of  the  jnarriago,  in  Kngland,  l»y 
the  laws  ul'  wliich  dower  would  not 
accrue. 

Where  the  wile  agrees  to  renoiuice  i 
lier  riglit  to  dower  on  property  for  a  ' 
valuable  consideration  received  by  her, ; 
such  renunciation  is  binding  on  her, 
though  not  made  expressly  in  the  form  ; 
jirescribed  by  tiie  C.( '.  1444. 1 1 )  Ericknen  \ 
et  al.,  it-  CnvHUvr  et  al.  il.  Judgment  j 
confirming,  l',l  -luno,  ISSd.  Sir  \.  A.' 
Doriiin,  ('..I.,  Monk,  b'amsay,  'ressier,  i 
(.'ross,  .l.r.   Kei).  :!  Leg,  News  2So.  \ 


DUniT  DK  RKTKNTIO.N 
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Such  renunciation  in  favour  of  a  thinl 
person  does  not  deprive  the  wifn  of  he; 
riglits  against  other  mortgage  creditniv- 
inferior  in  rank  to  herself.  Jai  Socii'it 
dc  Construct  inn  Monturcille  <{•  Coiai- 
iiean  et  lu'r.  M.  .ludgment  contirmiiiL'. 
.]  Fi-b.,  |SM».  Sir  a',  a.  Dorion,  t'.A., 
Monk,  JJamsay,  Tessier,  Cross,  .I.f.  lie].. 
'•')  Leg.  News  'A-'J. 

Heirs  joined  in  a  deed  of  sale  of  an 
immoveable  pertaining  to  the  succo- 
sion  of  theii'  i'athei'.  'i'hey  afterward- 
claimed  customary  dower  on  an  immo- 
valile  which  had  been  ilisposed  of  by 
their  father  diu'ing  his  lifetime,  without 
the  wile  having  renoimced  her  dowoi- 
tiiereon.  Held,  that  this  immoveable 
would  have  been  subject  to  dower  it 
thelieirs  had  renounced  the  succession, 
but  the  fact  that  the  heirs  joined  in  tlii- 
deed  of  sale  Hr-t  mentioned  was  e<|iii 
valent  to  a  declaration  of  their  accept- 
ance of  the  succession,  and  excluded 
their  right  to  customary  dower.  Be 
tiiiirnay  «(•  Moi/uiii.  M.  .ludgment  ri- 
versing,  19  .hm.  ISSi.'.  Sir  A.  A.  Dorion, 
("..I.,  Monk,  Ramsay,  <'ross,  Kaby,  .1. 


A  husband  may  execute  a  valid  hy- 
jiothec  in  favor  ot  his  wife  on  his  iunno- 
veahle projterty,  in  lieu  of  a  hypothec 

which  she  had  by  lier  contract  of  mar-    Rep.  ,'>    i^^g.  News  .127,  2  Dec.  (VA 
riage,  to  secm-e  a  sum  of  money  brought  | 
Ijy  her  at  the  marriage  and  reserved  as 
propre  by  her  contract  of  marriage.         I 


V  married  woman  may  validly  re- 
nounce her  priority  of  hypothec  in  favor 
of  a  third  person  lending  money  to  her 
husband  on  the  security  of  his  I'eal 
estate. 


(^1)  The  wife  who  is  ot  ngc  uiay  liowever 
renouuee  ln'r  right  of  dower,  whether  eiistom- 
,nry  or  eoiiveiitioiiiil,U|ioii  sueh  iiiiniovciibles 
as  licr  luisliaiid  sells,  :ilien:itesorhyjiotli<'c;ites 
the  ininioveablc  or  hy  :i  si']iai'ati'  and  ^uhsi-  ' 
(|Uent  ai  t.  ' 


DRAIN. — The  vendoi'  is  warranto!' 
that  the  drains  of  the  proju'rty  sold, 
and  which  arc  concealed  from  view, 
are  made  according  to  the  l'.y-Laws  ot 
the  municipal  corporation  within  which 
the  jiroperty  sold  is  situated,  and  ex 
isting  at  the  time  when  the  house  sold 
was  erected.  Ibbotsaii  <t-  Onhnet.  M. 
.ludgment  reversing,  lM  Dec.  ISTO.  l>o- 
rion,  C.  ,L,  ]Monk.  h'amsav,  Sanborn, 
Tessier,  .T.T.   i{ep.  21  .1.  'VA. 

DROIT    DE    RETENTION.— t.    M.m n 

A'  Lakochk. 


SI 
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EDUCATIONAL     INSTITUTION.  —  A 

„iiool  lor  tlio  C(tiU'!itioiiol'yoiiii,i.' ladios 
.<i.jit  liv  a  piivate  indiviiliial  and  not 
iiu'lor  i>ul>lic  t'ontiol,  is  not  an  '•  edu- 
lational  institution  "  witliin  tho  ex- 
.^nption  ol'4l  Vict.,  .(;.',  ('.  »',,  S.  •_'().  (1) 
H'l/llr  ,{•  vir.  <f'  Cil(^  lie  Montreal.  iM. 
liiil.L'uu'ut  ooulirmin^'.  -i  >rarch,  IS8.T. 
sir  A.  A.  i)orion,  < '.  .1..  ^foiik,  Ramsay, 
''I'oss,  Baliv.  -M.  .Moniv.  .1.  <lissonting. 
i;,.),,  M.  i..'  i;.  1.  (I  li.  ;;ti7,  4  Dec.  <l'A. 


Hlfctinn-^  Act  <ii'  IS7.1,  (;;7  Vif.  <•.  \{t 
tlicro  is  no  ai)iieal  I'lom  an  ovdci'  -livcn 
in  dianihers  by  a.iiidgo  of  tlie  Superior 
<'oiU't  jicrinitting  a  candidate  at  a  fe- 
deral election  to  f.\;iniinc  the  l)allots- 
Mackenzie  A-  White.  M.  .Iudj,'nif'nt  di.s- 
missing  ai)peal,  iJn  September,  1S7.'>. 
Dorion,  r.  ,1.,  Alotik,  Tascliereau,  Ham- 
say,  Sanborn,  .1.1.   K'ep.  7  iJev.  be;.'.  21  x. 

No  ajipeal  lies  to  the  ( "ourl  olljueen's 
J'.encli  from  a  judgment  of  the  Superior 
Court  on  an  election  jietition  umler  tho 
I'ommiiin  < 'onti'overted  IClections  Act 
of  bs74.  -IT  \'ic.,  c.   10. 


I    < 


ELECTION   CASES. —  i'lie   prohibition  I'iir  J)ominion  i'ariiament  iiada  legal 

li  I'listom    House   otticei's    to    vote   at  right  to  impose  on   tiu'   Superior  Coiu'l 

liM-tiiins  liy  the  act  20    \'ic.,  c.  22,  S.  ;]  a)id    the  judges    thereol'  the    duty    of 

\<u    cnntinueil  l)y  B.  .N.  A.  .\ct.,S.  4!  trying  controverted  el(M',tions  of  mem- 

iiiil  >4..  does  not    prev(Mit    them  from  bers  eleete<l  to  the  Jlousc  of  <  ommons 

voting  at  elections  for  loi'al  inemliers.  off'anada.   linmeun  A-  al  if'  Massne.  .M. 


ilaiiiiU'iii  i\:  }>einiclie!>ne.  <>.  .ludgment 
ontirming.  '^  March,  I  S7-"i.  |)f)i'ion,  < '. 
.,  .Monk,  'fasfliei'fau.  Kanisav.  S;ni- 
^.ni..l.l. 


ludgmeiit  I'ejecting  ai>{>eal,  IS  Dec., 
bs7,s.  Sir  A.  A.  !>orion.  ' '.  ,i.,  Monk, 
h'amsav,  'i'essier,  Cross,  .hi.  li.'p.  2:]  .1.. 
fio.  2  beir.  Xews  ;iS.  ",t   I,'. .v.  Ia-h.  I'C'fi. 


I'll  i.i-  till-  pi-ovisions   of  the  2."!  \'ic., 

.  1 7.    ilic   co-ts   of  an    i-jection    feast, 

!irr   the   I'lcction    was   over,    -mw  not 

•  ■cevi'Vabli'.    (,'iieni  iiinu  /  <(•  Tiinstall  A- 

■'.  \1.  .ludgment   continuing,    22    beg. 

^7i'.    horion.    C.   ,1..     ^fonk.    b'aiusay, 

^aiiliorn.  Tessiei',  .1.1.     b'amsny    et    Tes- 

'.'^■,  .1.1.  di>sent  Irem  this  moti\'e  of  the 

I'l'lgiiient.  l)Ut    I'onciu'rt^d    in    thejudir- 

•i'i\i  :i>  tiiere    \vas    not    ii'iral  'vidiMiee 

■  1  <nii|Miit  till'  ai-iion. 


rii.l. 


tih 


I  )ominiiiii    cMiii  roxcrti'd 


.!'  SiMiiiHi  77  <if  clKi|itt'r  l.')  of  llii;  dinsd- 
!'l;iti' 1  .'stiiuitcs  fer  l^tiwcrC.iiiiula  is  aiiiciiiUjil 
'V  .iil'liiio  iiftfr  .-.uli-sfrticjii  -J  till'  riillowiiig 
■:"\i-ion  :  — 

■•:'>.  Kviry  clU'-aticnial  iiislitiition  rci'fiviiig 
'i,.'iuiit  friMU  tlio  rui'jionitien  or  muiuripaUty 
11  wliii'li  tlii'y  iirc  situated  luul  tlic  kiiul  dii 
vhici]  tiicy  lit'  iToi'tctl  and  its  deiicmli'iiuies, 
•IwU  111'  (Xt  ni])t  IVoiii  muiiiii[ial  ainl  school 
'  i.\'>,  wliati'VtT  may  be  the  act  or  I'Imrttr 
■I'iir  wliich  such  taxes  aic  iiiipdsed,  tiotwith- 
■'■'iiling  iill  iiruvisious  to  the  coiitviin'." 


Section  100  of  the  I'ominion  Conti'O- 
verted  Elections  Act  of  |S74,  (:;7  Vic. 
('  |s;idocs  not  prechule  the  recovery 
ot  accounts  for  lawful  exs)enses  con- 
nected with  an  election,  Tinless  the  e.\- 
jienses  were  incurred  with  a  corrupt  or 
idegal  motive.  Worktnaii  <!'•  Tin:  Man  I 
ndl  lliio/il  I'l-iiitimj  A-  I'lili/is/iiii;/  C". 
M..lndgmint  conlirming,  IS  Sep.,  IS77. 
."^ir  A.  A.  Iiorion,  ('..)..  Monk,  Kamsav. 
'H^ssicr.  .1.1.  Kamsay.  .1,  dis.  b'cp.  21.1. 
2bS.  '.I  j{('v.  beg.  :;o',. 

Ill  liiK  nil .     Menders A    menace     ti> 

bi'  intimidation  and  to  lie  i'ia>sed 
as  undue  inihu'ni'i'.  umler  .17  \'ii'.. 
('.  10.  nuist  lie  o\'  ii  ^ioiions  char 
acter,  (}f  an  (n'il  that  has  something  real 
ami  substantial  in  it,  .-ind  not  only  idh- 
and  trivial  words.  McKcnzie  <f'  Tin- 
e/eon. Q.  .luilgmeiit  reversing,  •>  Oct., 
"lSS2.  Sir  A.  A.  Dorion,  '.'.  .).,  hamsa>. 
Tcssier.  Cross,  iSaby.  .bl.  i;<'p.  'i  beg. 
News  .)•')."). 
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'1  •'»  Kr.KCTrON   CASKS 

111  iieiiiil  iictioii>,  siicii  ii>  tliat  insti- 
tuted iiiuler  soctioii  l.i4  ol  tlio  Kiocto- 
ral  Act  of  (^iu;l)00.  (iJS  Vic,  tr.  7i 
luiikini.'  Iiilsc!  <lo('liiiiition.suH  t<j(iii!ilific!i- 
tioii,  tlic  evi<l('iic(!  must  bo  cousidiM'oil 
under  tli(*  strictest  ruins,  on  tlie  prin- 
c'lplc  que  la  /'rainlc  ni.'  se  pr^'iiuiie  /jus. 
Neaiilf  d-  St-Cjir.  (I  .hidginent  con- 
tiriuing,  T)  June,  l.'^TT.  Sji'  A.  A.  Doi'ion. 
('.  .1..  Monii.  liiiiiis.'iv.  Sfuilioin,  'i'essier, 
J.I.   K'ep.  ?,(l.  L.  i;.Y47. 

Under  the  Quel:)0('  Eleetion  Aet 
(IS7."))  (.'{S  Vic,  c  7)  th(!  mere  i'act 
tliiit  ;i  voter  bein,;.'  in  tlic  county  ol' 
Bertbier,  was  engageil  to  seek  a  cart 
load  of  eflects  in  Montreal,  tliat  be 
went  on  tbo  polling  day  and  did  not 
vote,  and  tbat  be  did  not  bring  back 
tlic  load  be  was  sent  for  is  sufficient  to 
raise  a  presumption  tliat  tlie  person 
emi)loyini:  liim  was  guilty  ofacornijit 
practice  iiiidci'  tlie  said  act.  Lapiervi 
(f  Laviolclte.  .liidginent  confirming,  27 
Sejitember,  ISSi'.  Sir  A.  A.  Porioii.  (.'. 
.1.,  Hainsay.  Tessier,  Cross,  Baby,  .1,1. 
Tbe  < 'liief  .liistice  dissenting  lidd  tberc 
was  no  sufficient  i'\idence  of  tbe  accu 
sation.  Hamsay,  •!.  dissenting  tlionglit 
tbe  action  did  not  sliow  wbicli  of  tbe 
corrupit  practice-  indicated  by  tlie 
Statute  was  complained  ol'.  Tbe  evi- 
dence dit  not  sbow  any  corrupt  liargain 
but  tbe  reverse.  Tbe  action  was  tbere- 
fore  under  tbe  fiftb  subsection.  Tbat 
tberc  was  no  evidence  of  intention  be- 
cause an  innocent  act  standing  alone 
cannot  be  t;videiice  <if  a  corrupt  inten- 
tion, lieji.  ti  Leg.  News  41."),  W  Dec. 
d'A.ti. 

Tbe  boldiiig  ol  uu  election  imder  :iS 
Vic  .  c.  7,  (^>.  is  matter  ol  record,  and  in 
an  action  for  a  penalty,  it  must  be 
proved  by  tbe  written  certificate  of  the 
returning  oHicer. 

Susjiicions  are  not  to  take  tbe  place 
of  iJi'oof  in  pioseeutioiis  for  electoral 
frauds.  Tbe  corrupt  inducement  to 
vote  or  to  refrain  from  voting  must  be 
clearly  proved.  If^hrrl  d-  Ohoqnetle. 
.Iiulgment  reversing,  7  Doc,  I88.">.  Sir 
A.  A.  Dorion,  < '.  J.,  Kamsay,  Tessier. 
<'i'oss,  Baby.  .1.1.  \\c\k  *">  Leg.  News  414. 

Lorsijue    dans     tnic     action     [icuale 


Er.ECTrON   CASKS 
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d'aiMvs  I'acte  electoral  federal  tol  qu'a- 
meiule  par  4t>  Vict.,  cli.  4,  S.  L,  un  do 
mandeur  par  une  seulo  et  meine  action 
(bMuande  le  recouvrement  do  plusieiii« 
pcnalites  on  amendes,  il  doit  faiic, 
avec  son prrrci/x',  un  depot  de  .*">()  pom 
cbacunc  des  dites  penalitcs  dont  il  dt.- 
maiide  le  recouvrement.  C/ioqiiette  A- 
Hubert.  (I.  Judgment  reversing,  7  Mav 
ISS4.  Sir  A.  A.  Dorion,  C.  J.,  Uamsay. 
Tessier.  Cross,  Baby,  J.I.  Baby,  .1.  diV 
sentiiur.  Hep.  7  Leg.  News,  i7S,  l(l(j, 
L.  i;.  I'.IL'. 

.\ppell.ant  was  sued  for  tliepenaltv 
for  personating  an  elector  under  tbe  :;v 
Vic,  c  7,  sect.  2!().  (t^.  Tbe  doclai;, 
tion  set  fortb  tbat  tbe  I'laintitfdeinairi 
ed  a  ballot-paper.  No  amendment  \va- 
asked  for  an. I  tbejudge  in  first  instano- 
disinisse<l  tbe  action.  In  review  tlii« 
judgment  was  reversed  "  consid^raul 
que  <raj)rr.s-  Id  section  L'y;]  dii  sii.sil:i 
ar.li:,  il  .sii/liauil  que  Ic  demandeur  alU- 
(jiia  duti.f  su  d^claralion,  que  le  dt^fen- 
di'ur  hit  dcfdit  la  snnniw  dv  cinq  cent.< 
pias/iex,  que  Vach  di-  .iit/r/msilion  d 
pcrsfiiiiie  avail  it6  connuis'^  aii<l  i;i 
a]>peal  tbe  Judgment  in  review  wa> 
atfirmed.  Labenje  if  Gaum'.  (I.  Judg- 
ment confirming,  S  Fi'bruary,  1SS4.  ."^ii 
A.  A.  Dorion,  C.  ,J.  Clonic,  Hainsay,  Tt~ 
sier.  Baby.  .1.1.  liamsay,  .1.  disseiitiii;;. 
tbougbt  tbe  declaration  deb.'ctive.  that 
there  were  no  words  to  cover  tbe  al- 
legation tbat  it  was  tbe  I'laintift' that 
j)ersonated  and  not  the  Defendant,  that 
the  error  was  ;uueiidable,  tbat  no  mo- 
tion to  amend  bad  been  made,  that  tin- 
judge  bad  not  amended,  neither  hail 
the  court  of  review,  and  that  the  coiiit 
of  appeal  bad  no  power  to  lunendu 
material  fact.  In  addition  to  this  thciv 
was  no  evideui'e  as  to  who  was  return- 
ing otticer.  N'erbal  evidence  tbat  lu- 
was  returning  oHicer  is  sufficient,  but 
that  evi<lence  must  be  given.  (Sect 
li',l")i  'file  admission  of  the  Defendant 
relied  on  to  make  up  this  is  insufiicient, 
as  be  doe-  not  siiecify  to  what  election 
be  alludes. 

I'aiis  uiu'  action,  sous  I'acte  des  Eki- 
tioiis  f'tMleiales  de  |S74,  en  recouviv- 
ment  de  iicnalites  pour  corruption  il'' 
voteurs  a  une  election  sous  cette  loi,  1;; 
pteiivc    i|ue    los    iiersonnes    accusees 


:' 
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il'iivoir  (H6  con'ompues  avaicnt  la  (lua- 
liti-  (rrkHUeurs  no  pent  etro  faite  quo 
pai"  la  in'oductioii  an  dossier  de  la  liste 
(Moctoialo  on  I'orce  tlans  la  circonscrlp- 
tiou  oleetoralc  on  1  olection  a  ou  liou, 
et  la  preiivo  tostinioniale  no  saurait  y 
.su))pleer. 

Dans  ro.sp("'CG,  la  preuvo  qui  doit 
constator  la  nature  do  I'eloction  et  les 
noms  des  candidats  olectoraux  ost 
uussi  csscntiollo.  Filiatrault  et  Prieur. 
M.  Judgment  continning,  '1\  January, 
hSti.  Sir  A.  A.  Dorion,  C.  J.,  llamsay, 
Tossicr,  Cross,  Baby,  .],L  Hep.  4  Dec. 
d"A.  :ilK). 

ELECTION. —  c.  School  Commissionek. 

ELECTORAL  LISTS.  —   f.  Mlnicii'ai. 

EMPHYTEUSIS.  —  Emphyteusis,  or 
uipliytoutii'  lease,  is  a  contract  by 
which  the  propriotoi' ot'an  iminovoablo 
oonveys  it  lor  a  time  to  another,  the 
lessee  subjecting  himself'  to  make  im- 
provements, to  pay  the  lessor  an 
•iiinual  rent,  and  to  such  other  charges 
■1-;  may  be  agreed  upon.    .Vrt.  5tJ7  (1.  C. 

The  lease  of  a  mill  for  twelve  years 
with  the  obligation  of  the  lessee  to 
erect  certain  buiUlings  on  the  land 
leased,  ami  to  pay  an  annual  rent  is  an 
oi'ilinary  lease  subject  to  the  jurisdic- 
tion of  the  lessor  and  lessees  act.  Mu- 
>•>:((  <f'  Robitaille.  (I.  .[udgment  revers- 
■iig,  s  Jtme,  isjC).  Dorion,  C.  .1.,  Monk, 
Kanisav,  Sanborn.  Tessier,  J,J.  Hop.  9 
Rev.  Leg.  420. 

I'mler  an  emphyteutic  lease,  the 
lessor  has  not,  for  the  payment  of  the 
■vnt  and  other  obligations  of  the  lease, 
tlie  privilege  which  he  has  in  an  ordin- 
uy  lease  on  the  moveable  property 
touiid  in,  or  removed  from  the  premises 
leased.  AUintt  <f-  The  Eastern  Town- 
ship Hunk.^l.  Judgment  reversing,  19 
'an.,  ISSL'.  Sir  A.  A.  Dorion,  L\  .h, 
Rainsav.  'I'essier,  Cross,  Baby,  .),}.  Kcp. 
-Doe.'d'A.  172. 

ENQUETE.  —  The  regular  mode  of 
raking  evidence,  unless  there  be  a 
eon-eiu  in  writing,  is  in  presence  of  a 
iu'lge.     And  a  party  can  refuse  to  pro- 


ceeil  where  there  is  no  judge.  Ami  if 
Defendant  be  summoned  to  appear 
where  there  is  no  judge  and  he  does 
not  appear  he  will  not  be  hoM  to  be  in 
contempt,  if  it  be  established  that  ho 
knew  there  was  no  judge  in  the  district, 
and  therefore  did  not  obey  the  mibpccna. 
Nor  will  bo  he  charged  with  the  costs 
of  the  day.  And  leave  to  ajjpeal  will 
not  be  granted  from  a  ju(igment  so 
decicUng.  I'acaml  it-  roissnii,  Q.  .Tudg- 
ment  0  Dec,  IS7;;.  Duval,  C.  J.,  B.*d- 
gley,  Monk,  Tasclid'oau,    Kamsay,   .I.F. 

Ft  is  only  l)y  consent  that  a  party  in 
a  contesto<l  suit  can  proceed  to  take 
evidence  at  length,  and  either  party 
has  a  right  to  insist  that  the  case  be 
proceeded  with  at  enqnete  and  )iterits. 
The  Exch(i7i(/e  Hank  if-  Crai</,  M.  .ludg- 
niont  refusin;.'  leave  to  appeal  27  Marcli, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  .^[onk, 
Ramsav,  Ci'oss,  Ikibv.  .F.F.  Monk.  .1., 
dis.  Uep.  7  Leg.  .Xews  .J'.)'/. 

An  enqmla  will  be  ordered  in  appeal 
to  enable  responden'.  to  prov(.i  acquies- 
cence in  a  judgment.  Jordtin  <fr  Jctt^, 
M.  .F udgment  Sofiteuiber,  187').  Dorioi., 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, .1,1. 

Where  a  petition  has  been  filed 
praying  the  dismissal  of  an  ai)|)eal  on 
the  ground  of  acquieacemeni,  and 
affidavits  are  filed  in  support  and 
against  the  application  of  a  contra- 
dictory character,  leave  will  be  granted 
to  cross-e.xaniine  the  deponents.  Ho  tie 
\  it-  Ckampaqne,  M  -Fudgment  1'.*  Sow, 
I  1882.  Sir  A.  A.  Dorion,  C.  .F.,  Monk, 
Ramsay,  Cross,  Baljv,  J  J.  Rep.  2")  .1. 
227,  2  Dec.  d'A.  127."^ 

Where  in  an  action  of  damages  for 
libel,  the  plea,  being  in  mitigation, 
is  vague,  the  Defendant  will  not  i)e 
given  leave  to  re-open  his  enqnete  to 
e.Kamino  witnesses  not  named,  ami 
whose  evidence  is  described  as  -■  ten- 
dant  il  proncer  la  v^rit^  de  tons  leu 
fails  alltjuis  dans  Varticlc  incrimln^. 
en  cetle  cause  a  jieii  de  chases  pr?.s,  etc." 
Irvine  if-  Tousiijnant,  Q.  .Fudgment 
refusing  leave  to  appeal  4  Doc,  I8S0. 
Sir  A.  .\.  Dorion,  ('.  .F.,  ilonk.  Ramsay, 
,  Tessier.  <!ross,  .1.1. 
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ERROR. —  KiTor  is  iuaiisool  nullity  in 
contiiU'ts,  .siihjoct  totlif  iiilf's  iiiid  liiiiit- 
iitions  oftlio  rivil  ''oilc.  ('.(".  '.t'.H. 

Kiior  is  n  t-ausc  ol'iniility  only  ■wlicii 
it  occttis  in  th(>  natnrc  ol'  tlif  contract 
itst'ir.  or  in  tlie  siihstaiico  ol'  the  tiling 
■.vliicli  is  the  object  of  the  contract,  oi' 
in  sonietliing  whicli  is  a  jirincipal  con- 
sideration lor  making  it.  ('.  C.  W2. 

And  so  Ixitters  I'atent  issued  in  error 
as  to  imitoitant  Tacts  will  he  set  aside. 
Ii((jiiia  <f'  KoriiiamJ  d"'  al.,  (\.  .hidgment 
levi'rsing  S  Sep.,  I  SSI.  Sir  A.  A.  JJorion, 
''.,!.,  Ii'anisay,  Tessier,  Cross,  i'.ahy.  .1,1. 

I.etteis  patent  granloii  h>  the  crown 
according  to  an  individual,  the  rights 
to  gold  mines  on  certain  i)ro]ieity  in 
his  seigniory,  \*ill  not  he  set  aside  as 
heing  granted  in  ignorance  ol'  lacts,  it' 
it  a])]iears  that  gold  had  heen  already 
Ibund  in  small  (|nantities,  such  as '/)•/» 
/lai/liiti'.  Ueijiiia  d'-  tiniillard  <(•  dl, 
•.^  •ludgment  conlirming  7  Dec,  ISS;;. 
Sir  A.  A.  Dovion,  < '.  .).,  Monk,  ihunsay. 
'I'cssi.r.  llahy.  .1.1.  Ite^.t',  Leg.  N'c^ws -lOL'. 

And  it  is  inunaterial  thai  tlu?  con- 
tract was  made  liy  ;m  agent  who  <-\\y- 
jircsscij  the  material  I'atit  which  was 
within  his  knowledge,  although  his 
jirinciiial  was  ignorant  ol'  the  fact  <ii|i- 
pressed. 

And  where  shares  were  sohl,  pur- 
porting io  he  shar(!s  of  an  incorporated 
comjiany,  when,  in  I'act.  no  such  cor- 
]ioration  was  in  existence,  the  error 
into  which  the  ])in'chasor  Avas  led  was 
suHicient  to  ainnil  the  contract.  Cine- 
!U'U  (('•  Croirleij.  M.  .ludgment  conlirm- 
ing  I'.t  .Ian..    i'sS'J.    h'e]..  .'»   Leg.  .News  :J 


('■:i.  -1  ])( 


d\\. 


A  p(i|ic\  (il  ln~malM-e  )ii;iy  !"•  >et. 
aside     tiJl'    elioi.     I'll'iilii     il'      '/'//('      .Khic 

Li/'r  Jii.siirdiici  i't'iiijKiiii/,  -M  .  .ludgment 
If)  .Innc.  ISTti.  Sir  A.  A.  Dorion,  (,'.  .1., 
Monk.  I.'am>av.  Sanhorn,  Tessier.  .1.1. 
i{<'}>.  J(i  .1.  liSC.  s  l.'ev.  leg.  '.)l. 

A  roceijit  may  he  set  .i.-ide  lor  eiror. 
I'rici'  <l'  It/..  \  j/i'ifier,  (i.  .ludgment  7 
Sej)tc]iilH'r,  ls7.'i.  l>orion,  ' '.  .1..  .Monk, 
Taschd'eaii.  h'anisay,  Sanhorn,.  .1.1.  S/i' 


Marie  <!•  Sli'  Marie,  M.  .Iiidgniont  con- 
tirming  l.">  .Inne,  I,s77.  Sir  .\.  A.  Dorion, 
( ".  ,]..  ^fonk.  h'ainsay,  Sunhnrn,  Tessier, 
,M. 

An  action  will  he  to  correct  an  *!rror 
in  tlie  descriiition  ol'  real  estate  in  a 
contract.  Waril  <(•  Harden,  (I,  Jiidg 
mi'iit  conliiining  .'5  .Inne,  ISSI.  Sir  A, 
.\,  Dorion,  ('.  .1.,  ^fonk,  I'inns.'iv,  ''mss, 
liahy.  .1.1. 

An  action  was  instituted  lor  the 
ilelivery  to  I'laintill'  ot  an  inimovahh; 
sold  to  liim.  and  paid  for  hy  him.  The 
|)ef<'ndant  jileaded  tliat  the  sale  Wii< 
lor  ;,^l:;(l  and  not  Icir  !r!l20  as  the  dooil 
l)in'ports  it  Avas.  an<l  she  asks  to  have 
the  deed  set  aside.  The  error  as  to  the 
anioimt  of  the  iiurciiase  money  wa> 
not  ]iroveil.  The  Sui)erior  (.'onrt  main- 
taineil  the  iiction.  In  Hcview  thatjudg- 
meiit  was  reversed  thi'  Court    holdiiiL'. 

■•  Si'eing  that  the  pro|iiM'ty  descrihed 
in  the  I'laintilfs  declaration,  and whiih 
the  I'laintitl'.allegi's  that  lie  purchascil 
Irom  his  mother  in-law,  the  Del'endani 
foi'  one  hundred  and  twenty  dollar-- 
was  iit  the  date  of  the  .illeged  purchase- 
■woith  at  l(>ast  eight  hundreci  dollars, 
and  had  hei'ii  insured  for  that  siiiii. 
whi<'h  w;is  mor<^  tlian  six  times  as  nmol! 
as  the  I'laiutilf  agi'fM'd  to  pay  for  it." 

'•  Seeing  that  at  the  date  of  the  said 
imrchase,  the  Defemlant  Avho  is  ahnui 
seventy  years  of  ago  wa-  in  alHiction 
causeil  hy  the  death  a  few  <lays  hefoiv 
of  her  daughter,  who  had  heen  livin;.' 
with  her,  an<l  that  the  saitl  Defendant 
at  the  [K^riod  aforesiud.  ap]iears  more 
over  to  have  heen  mxk'r  the  inflnenc'' 
of  unfnuialed  ai)prehensions  as  to  pro- 
ceedings that  might  he  tak<>n  against 
her,  hy  the  hiishiUiil  ol  ln'i'  d;uiglitiT 
who  had  recently  died." 

••  (.'onsi.leiing  that  the  I'laintitf  a- 
the  hiishand  <d'  the  Defendant's  siir 
viA'ing  d.'uighter,  was  the  person  tn 
whom,  under  the  circumstances  already 
mentioned,  the  Defendant  had  a  riglit 
to  look  for  ad\ice  and   assistan(;e.'' 

••  t 'onsideiing  that  the  <aiil  deed  n' 
sale  shows   plainly    great    weakness  on 
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the  jiart  of  the  DeioncJaiit  tho  seller, 
:mil  iidvantajie  takon  oi' that  weakness 
hy  ht'i'  son-iiilaw  tlio  purcluiser,  the 
saiil  fontiMCt  of  sale  lieiiig  such,  as  no 
nmn  in  hi'^  senses,  and  not  under  a 
delusion,  would  make  on  the  one  hand, 
;iiid  as  no  honest  and  lair  man  would 
accojit  on  tiio  other.'' 

Tills  judninent  was  fontirnied  in 
Vplieal  S  .huie,  I.S7N.  Dorion,  ('.  .)., 
Monk,  Hainsay,  Tessier,  Cross,  .1.1.  liam- 
-wy, .!.,  (lis.  Fair  <f'  Poo/an,  2  Le.i;.  News 

Ill  II  comnioreial  matter  it  may 
1m'  jiioved  hy  jiarol  testimony  that  a 
ii'cci|it  was  j^iven  by  error.  Price  et  nl. 
,i- Mrrcicr.  <^  .1  udgment,  7  Soptembor, 
l>7"».  Dorion,  C.I.,  Monk,  Taschoreau, 
li'ainsay.  Sanborn,  .M.,  Ramsay, . I.,  ad- 
mittiii.i:  the  principle,  dissented  from 
till'  judixmont  on  the  insutlieieney  of 
!!i  ■  te-timony  otlrrcd. 

I'arol  ti'stiinony  will  be  received  to 
|.io\f  error  in  a  receipt.  S/c.  Marii  <('• 
S'l'.  Marie.  .M.  .Iiid,i:nient  coulirminii, 
'■)  .lime.  1S77,  Dorion,  ( '.  .!..  Afonk, 
!l:iiii-ay.  Sanborn,  Tessier.  .1.1. 

W'llial  ti'stimoiiy  is  adiiiissiitle  to 
|ii'ove  error  as  to  tIie.s7«/*/.s'of  a  person. 
('iniretlc  it'  Uoherl.  ^I.  .ludgment,  1'7 
N'ptcinber,  iSSo.  ,'^ir  A.  A.  Dorion,  ("..)., 
Monk,  i; unsay, 'i'cssier.  Cross,  .1,1.,  See 
i'>-('iilient.     l']vi<U'nce  of  status. 

Apijeliant  jnirchased  from  one  (Jon- 
ii'illy.  4  .lime,  lS7iS,  eertain  immovable 
iMojicrty  Connolly  had  purcliased  from 
!;'s|i(iiident,  and  for  the  whole  jirice 
'i!  which  Respondent  had  .u'iven  Con- 
nolly a  disehar.L'e  in  writin.i.'.  Appellant 
•vL'istcred  his  title  on  the  14. June,  IS78. 
Ill  February  bS7'.i,  Dubiicsued  Connolly 

01  tlie  balance  of  the  price.  Connolly 
I'liaded  payment,  and  [H'oduoed  his 
"icijit.  This  receipt  was  set  aside  as 
liaviiiL'  lieen  given  error.  Held  by  this 
'ourt;  lo.  That  the  judgment  renikMed 

11  tile -^iiit  between  (,'omiolly  and  Dubuc 
'li'l  not  all'ect  Kidston  ;  'lo.  That  Kids- 
:on  totild  not  he  damnified  by  the  error 

'i  t'onnolly  in  giving  the  receipt,  on  the 

uitli  of  which  lie  had  paid  Connolly  the 
I'  Mi'liase  uaoiiey.  Kidtfuii  ^  Dubuc,  i^. 


.(lulgmeiit  reversing,  7  May,  IS7S.  Monk, 
Ramsay,  Tessier,  Cross,  Batiy,  .F.l.  Tes- 
sier, Baby,  .F.I.,  dis. 

.None The  jurisconsults  of  the  Su- 
preme t.'ourt  revor.sod  this  docision ; 
but  why  they  l»ave  not  yet  disclosed. 

Although  the  Appcillanthad,  in  error, 
subscribed  for  a  larger  inunber  of  shares 
tlian  ho  inten<lod,  in  the  capital  stock 
of  the  company  h'esfiondent,  and  had 
sought  inett'ectually  to  l»e  relievetl  im- 
mediately after,  yet  the  facts  that  he 
allowed  nearly  two  years  to  i)as3  before 
taking  legal  action  to  have  the  contract 
anmiUed,  and  only  took  siiidi  action 
when  calls  were  made  to  cover  losse.-, 
and  hail  in  tin;  meantime  accepted  a 
dividend  often  per  cent  on  his  shares, 
(ionstituted  an  acijiiiescence  sulhcient 
to  riMider  him  liable  for  the  whole 
amount  subscribed. 

Where  the  law  declares  consent  to 
be  of  tiie  c^ssenc^e  of  a  conti'act,  it  does 
not  refer  to  the  consent  of  the  mind, 
but  to  the  declaration  of  consent.  Co/,? 
it  S'li'laciiita  [nsuraiirc  (J<i.  .Judgment 
conlirmim.',  March,  1SS9.  Sir  .V.  A.  Do 
rion,  C.  ,1..  Monk,  Ramsay,  Tessier, 
<.'ros>,  .1,1.  Tessier,  .1.,  dis.  Rep  il  (^.  b. 
R.  147.  10  Rev.  beg.  L»S'.).  Rever.-ed  in 
Supreme  (,'ourt.  (i  S.  C.  Re|).   I '.•:;. 

Krrorof  law  is  not  a  cause  for  annull- 
ing a  transaction :  but  to  be  a  valid 
transaction  the  parties  nuist  have  ex- 
pressly referred  to  and  covtM'ed  the 
((Uestion  of  law  between  thein.  Arts. 
\\yi\  iV  I'.t22  C.C.  il ,  Doufnei/  .(•  liichard 
el  al.  M.  .Judgment  coulirmini;,  .March 
!S7y.  Sir  A.  A.  Dorion,  C.  ,1.  Monk. 
Ramsay,  Tessier,  Crose.  ,f.J. 

.V  promissory  note  given  without  value 
an  I    for    a   <;o;isid(>ratiou    erroueouslv 


(1)  I'iiTor  of  law  is  not  a  causi'  loraimuUiiig 
transaction.  With  this  I'.Kcoption  it  may  lie 
aanulli'd  for  tln!  saiii"  c  uisi;s  as  iioiitracts 
gcaurally,  suliji'ct  uevrtlu'li'ss  to  tin;  jirovi- 
sioiis  of  tlin  artiiiUvs  following.  1921  C.  (". 

Transaction  m  iv  aUo  li."  animllod  wli'-n  i^ 
is  niailc  i.i  ixci  iition  of  a  title  which  is  null, 
unless  the  iiaitics  havi^  cxpresslv  ii'lenv  I  to 
ami  cov.timI  till'  uullitv.  r.lJJ  C".  ('. 
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liflicvcd  to  lie  ;:oo(l  in  law  is  not  valid. 
Red  it'  Mv.Knvcu,  'S\.  Ju<lginent  re- 
versing', li'J  i^('l>t.,  I>''^l.  ''^ir  A.  A.Donon, 
C.  J.,  Monk,  IJanisaj',  Cross,  Baby,  .1.1. 

I'n  io(;u  j)Oui'  liuliince  dii  jivix  de 
bois  voiidu  constate  un  ivglenient  final, 
((Ui  nepoiit  etie  mis  de  cote,  sans  alio- 
friier  I'oi'renr  ou  <  Taut  res  causes  de 
iiiillite.  Jo/iits/on  «f'  JUcGreei'ci/.  Q. 
.lud^rnient  eonlii'uiinj.',  '.'  ]Marcli,  ISSl. 
Sii'  A.  A.  iJorion,  V.  .).,  !Monk,  Kanisay, 
Cross,  ]laby,'bl.  liep.  I  Deo.,  iVA.  2'.i'',i. 

A  comniercinl  agent  who  has  settled 
with  liis  enii>ioyers  tor  thi'  amount  ol' 
the  commissions  to  which  he  is  entitled 
will  not  be  alloweil  to  disturb  the 
settlement  except  on  clear  evidence  of 
error  or  fraud.  Avie.s  el  al,  rt'  Fuller. 
M.  .lu<lgment  reversing,  li I  .lune,  bST'.'. 
Sir  A.  A.  Dorioii,  C.  ,1.,  Monk,  Ifamsay, 
'iessier,  Cross  .1.1.  Tessier  .1.  dis. 

The  receipt  of  the  Sherill'aknow'ed- 
ging  liaving  received  money  will  not 
be  set  aside  as  given  in  erroi'  without 
a  cvmrneucciiicnl  dc  prenve  jiar  ^cril, 
on  the  sole  evidence  of  the  oflicer  who 
gave  the  receipt,  where  the  amount 
acknowledged  to  liav(!  licen  received  is 
tlie  amount  which  the  party  jiaying  it 
owed,  and  ought  to  have  paid.  Nor 
will  this  be  ail'octed  by  the  (juestion 
arising  on  an  inscrrplion  oi  Juii,v  hy 
the  Sheiitl  denying  having  iec('i\ed  llu^ 
amount.  I.urivierc  <(■  J.<i  Carporalion 
de  Quihec  (I.  .ludgment  reserving,  ?> 
Oct.  b^S;;.  Sir  A.  A.'  Dorion  C.  .1.,  Jiam- 
say,  Tessiei',  (,'ross.  Baby  .I.T.  Tessier  .1. 
dis. 

It  is  for  the  party  setting  up  erior  in 
a  receipt  to  prove  it.  So  whei'ea  I'eceipt 
was  given  for  "/o!//i"  r6rlai)i<ili(in"  it 
coveis  a  note  held  by  riaintilf.  unless 
it  be  exi>lained  otherwise.  Harl  A' 
Ihixtdreanlt.  (I.  .ludgment  conlirming, 
■\<qyX.  IST'.t.  Sir  A.  A.  Dorion  C.  ,J., 
Monk,  Kamsay,  Tessier,  Cross  .1.1. 

]n  the  contract  of  sale,  the  value  of 
tlie  object  sold  is  an  acci(lental  quality, 
and  consequently  error  as  to  tlie  value 
on  the  part  of  the  purchaser  is  not 
ground  for  annulling  the   sale.    Ji'usen- 


hcim  <{•  Marlin.  M. 


Judgment  conlirm- 


ing. l.'iSept.  1^71.  Dorion  C.  .1.,  Monk. 
Tasciiereau,  Hainsay,  Sanboi'n,.M.  Hep. 
(i  Hev.  beg.  L'')S. 

A  clerical  error  in  a  pleadmg  may  be 
amemk'il  without  giving  rise  to  a  rigiit 
to  re-jiiead.  lUirhiii  A  LaiKjlois.  <^>. 
.Judgment  conlirming,  S  March,  bS7',». 
Sir  A.  A.  Dorion  C.  .1.,  Monk,  iJamsay. 
Tessier,  Cross  .J.J. 

A  clerical  erior  in  the  certificate  ol 
the  I'lothonotaiy,  establishing  that  an 
action  was  not  returned  on  the  return 
day,  will  not  jirevent  the  Defendant 
having  ro)(_r/<?-(/^/'«((/,  if  tlie  identity  ot 
the  action  and  the  fact  of  its  not  having 
been  duly  returned  are  sulliciently 
,  proveil,  Filialraiilt  <[■  Jirvncl.  M. 
.ludgment  conlirming,  Dec.  ]!S7n.  Sir 
A.  A.  Dorion  C. .).,  Monk,  liamsay,  Tes- 
sier, Cross  J  J. 

]  Where  by  error  the  Defendants  weic 
condeiniieil  jointly  and  severally,  the 
Court  will  not  .'iineiid  the  Judgment, 
for  it  is  a  c|uestion  ol'  law  whether  tln' 
condeiunation  should  be  .joint  or  joint 
and  several.  The  remedv  is  by  Appeal. 
T/ir  Krchani/e  Jhwk  ,{■' Lord  el _al.  -M. 
-ludgment  refusing  motion.  17  Dec. 
ISS;;.  Sir  A.  A.  Dorion  C.  .).,  Monk, 
b'amsay, Tessier, <  'ross.M.  iSce  Kvu)i;xc'i;. 

Where  in  the  court  below  the  action 
had  been  dismissed  without  (.'osts  of  en- 
((Ueti'.  and  in  review  th(>  action  \v!i> 
maintained,  and  in  ap])eal  the  action 
was  iig.'iin  dismissed,  but  without  men- 
tion of  costs — Jleld  to  be  an  error,  the 
iutentioii  lieing  to  restore  the  first 
judgment  and  woubl  be  corrected. 
McUihhdii  ]_A-  llcdard,  ^f.  .ludgment 
rectify  error,  Nov.  2(»,  ISS7.  Sir  A.  A. 
Dorion,  C.  •!.,  ^lonk.  Hamsay,  Cross, 
Baby,  jiamsay,  •!.  <lis. 

ESTIMATES. — i-'-  Contuacts,  Coxthal- 

TOKS. 

Progress  estimates  of  work  done  un- 
der contract  will,  if  uncontradicted, 
form  sufficient  evidence  to  supjiort  an 
action  for  the  price  of  work. 

If  a  contractor  agrees  to  finish  his 
contract  work  within  <a  .specified  time, 
and  fails  to  do  so  owing  to  the  fault  of 


L 
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tl.i'  luiiK'ipiil  with  wlidiii  Ik'  liiis  cnn- 
t;,„iivl  tlic  f.iiliiiv  to  fllltill  tlif  roll- 
11, 1,  t  liiiinot  lu>  set  n{\'  ii,i:ain.st  liiiii  on 
111  action  lor  till'  |irif('  of  tlio  work  lie 
liii.-  jpciioiiiicd.  Mcdrccri/  iV  lloomii' 
w  «/.  <i>. ''I'll^'iiiLMit  conlirniin;:.  7  .Imio 
h77.  Sir  A.  A.  J)ori()ii,  ('.  .1.,  Monk. 
Kam-iiv. 'IV's^ioi',  Cross,  .1,1.  J)(-)rinii.  ( '. 
.I.lis.'ii.'i 


',1  l{ov,  Leg.  0S7, 


EVIDENCE. 


rriiol'  is  iiiiulo  : 

;  I    By  wi'itings  wliicli  inc  : 

.1    Antlu-ntic',  C.  ('.  ll!()Ji  or 

hi  I'riviite,  ,C.  ('.  \'1'1\]. 

(J.  Bv  testimony,  /.  c.  ol  witiK'ssc!<, 

.1)  By  prestnni)tions.  iC.  ('.  ILJ.'JS). 
(1)  By  admissions  wliieli  aro  citlior, 
n ,  .linlicial  or 
lA)  Extrajudicial.   *'.(',  \'1\:\.) 

.liKJicial  admissions  arc  olitaiiiiMl  Iiy 
■  ;    Tlio  ojiths  ol'  ])artie.scNaiiiint'd  as 

witni'Ssos, 
' '-    Tiw  dcoisoi'v  oatli,  and 
Till'  oatli  imt  olHcialiy . 

Wiio  may  lie  a  witness,  ('.  (.'.  lJ:jl, 
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(1  Ih'I..,  I>s-.'.    Sir    A.    .\.    Dorion,  ('.  ,1., 
IJamsay,  Tcssior,  Cross,  Ualiy,  .1.1. 

A  widow  liad  a  direct  interest  in  tt 
suit  rc'j.'ardin;j:  Iirr  iati-iiusliand's  estate 
Imt  was  not  a  party  to  tiie  snit,  wliiclj 
was  between  the  oxeeutors,  interven- 
ing.', and  a  tliird  party.  She  was  exam- 
ineil  as  a  witness.  Tiie  conrt  doeUned 
to  express  any  ojiinion  as  to  ii<>r  com- 
petencio  to  he  a  witness,  as  witli  lier 
evidence  thorf-  was  not  siiHieient  to 
revers(>.  Ortiice  \,  ul  \  Pdrmmli/.  M. 
.iudju'inent  eontirmin;:.  i>eeemher,  1 87'). 
J)orion,  C.  .1.,  .Monk,  Kamsiiy,  Sanliorn, 
.M. 

Is  a  ]iarty  cs(inalil6  -a  competent  wit- 
ness '!  JiKjiiitji  <f-  Jlaijur.   i  Fitts. 

Wliei'c  an  assi^'nee  to  tlio  estate  ol'  an 
insolvent  iirin^'s  an  action  in  his  (|ua- 
lity  as  siieii  assi^'noo  held,  lollowin^ 
Jialtcrsbi/  .(•  I/k;  Cilif  of  Montreal  and 
rcversin.i;'  tiie  jud;-'mi'iit  of  the  ,'^n}ierior 
Com't,  tliat  lie  can  ho  examined  on  he- 
iialt'ol  the  ])arties  lie  represents.  Fair 
<f'  Ca.vi'c/.v,  L'(^P,.h'.  1.  ^lV,.,  issi  ,1,. 


Ii  sccms  iii)\vev(M'  that  \vhi'n  a  ]ier- 
-nil  is  (juranl  of  one  of  tiie  parties,  and 
;il<ii  responsible  for  the  action,  altliouj:h 
I.  !•  iKuninally  aparty  to  it,  he  (\'iimot  be 
<  xamiiied  as  a  witness  in  favour  of  the 
jaity  lein'csenting  liis  interest.  Dun- 
.''■n/  \  Aiilx-rl.  (^>.  .ludgMKint  coutiiin- 
.;:.'.  7  .lime,  1S7«J.  Sir  A.  A.  Dorion,  C. 
■  ..Monk.  Kamsav,  Tessior,  Cross.  .1.1. 
i;.li.  ■').!.  2\»;3,  lUKev.  Leg.  .uCu 

■file  endorser  of  a  promissory  note 
may  be  examined  as  a  witness  in  a  suit 
aL'ainst  the  makers  by  a  subsequent 
Imlder,  provided  it  does  not  appear 
tliat  the  suit  is  really  that  oftheen- 
'iorser.  McLfodii  The  Eastern  Town- 
■iiiji  liaitk.  M.  .Tudgmcnt  <'ontirming, 
-1  .luiie,  187\).  Sir  A.  A.  Dorion,  C. . I., 
Monk.  Hainsav,  Tessier,  Cross,  .M.  l{ep. 
-  i.e.::.  News  'Jii'.l. 

And  where  by  a  simulated  deed  a 
'laiin  is  transferred  to  a  nominal  Plain- 
lilV,  the  real  plaintiff  cannot  be  .a  wit- 
111'--:  to  establish  the  claim,  liernier  Sc 
^'■(ireecri/.  Q.    .ludginent   contirming, 


A  tutor  siiiii^  rsijHa/ile  may  1)0  a 
witness  in  the  suit  for  his  pupil,  ."^ee 
ojiinion  ol'Casault  .1.,  7  (i-  b.  K.  -V.t,  It 
was  not  necessary  to  <leciile  the  point, 
the  proceeding  by  the  tutor  not  being 
estalilished  with  his  evidcmce  ;  but  the 
coui't  did  not  question  the  ruling  of  the 
.'Superior  (Jourt  on  tlu'  point.  Pellelier 
<0  Tho)iips<in  el  ul.  (I.  .Judgment  con- 
firming, ."J  Dec,  ISSJ.  Sir  A.  A.  Dorion, 
C.  .1.,  Kainsay,  Tessier.  (.'ross.  Baby,  ,1.1. 


In  what  cafic 

c.  c.  !  ii;};j. 


'•1'  li'.^li  111011)1  aihnissiblc} 


'i'ho  engagement  by  a  railway  compa- 
ny of  a  civil  engineer,  i'or  carrying  out 
tiie  (tonstruction  of  the  railway,  is  a 
commercial  matter,  and  may  therefore 
be  piovod  by  verbal  testimony  :  and 
!.■,;>•  ('■'oditication  of  the  original  agree- 
ment may  be  iiroved  in  the  same  way. 

(1)  8cu  al.so  as  to  tlic  competency  of  tin! 
partii'S  ivprcsciitiMl.  Farift  <t'  Srntccil,  i 
L.N. ,8.-.. 

As  a  malt<'r  of  fact  it  is  timi'  thi'si-  absurd 
restrictions  as  to  the  competency  o|'  witnesses 
were  ubolishcil.  Ed. 
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W'Im'Ii'  ji  «ulaiv  i-*  piiyalilc  in  lioiid-. 
lo  Ix'  liikoii  lit  .'id  |ifr  cent  dI  ihcir 
iioiiiiiial  viiluc,  a  tiMulcrof'tlirof  IidikIh, 
i'i|iial  (il  !il<l  ..'ino  loi'  valiio,  is  tint  a  Icpil 
i.'iKlrr  (.I'tli'-  -^niii  1)1' .ft;  I '.I. .")(),  Of  SI, •_';;',» 
ill  ili'liciitiircs,  if  (lie  |piiity  tt'inlciiii,!.' 
altaclirs  till'  « <iii(litii)ii  iliat  tin*  dilli'i' 
I'lice  (il'^L'I'il  sliall  lie  I'i'tlll'licil  to  liiiii 
ill  inoiK'v.  t.ii/i/i  <•/  ii/.,  ,1-  'f/ir  1,(111- 
rrii/inii  liiiil  n'liji  (  oih/hiiii/.  M  .  .Iiiil;:- 
iiifiit  I'cvcrsiiii.'.  IT  l>ff.,  \s''.>.  Sir  A. 
A.  Doiioii,  <  ,  ,1,.  Moiilv.  I{aiii>a\,  Ti's- 
-itT,  <'io>>,  .1.1.  l(r|..  I'l  .).  '.IS,  ;';  |.,.^r. 
Nrnvs  •2.', 

Ill  •■[  I'oiiiiiK'i'i'iiil  iiiiiiti'i'  il  may  lio 
jnovccl  liy  |>iirol  tc,»timoiiy  that  a  i'»- 
(■t'i)(L  was  L'i\<-ii  li,\  nior.  I'ricr  rl  ti/.. 
,{•  Merrier  <»>.  •linl.L'iiifiit.  1.' Sep.,  IS7."). 
Dorinii,  C.  .1..  MoiiU,  Tascln'icaii,  Kaiii- 
<ay,  Siinliiirii.  .1.1.  K'.iiiisay.  .I.,a'liiiittiiii.' 

lllC   |irmi'i|i|i',  (li->c||li'(l     IVoill    lIlrJlMl;! 

iiifiii    on   till'    iii-iillicicncy  nl    ilictrs- 
I  iuKiny  olli'inl. 

I'ai'ol  lotiinony  i-  a(liiii>sil>lc  to  cs- 
laliiisli  ciior  in  a  i(;cri|it.  Tin  .Kliia 
Lij'r  In-iirdiifi  Co.  \  linnlic.  M.  .luili: 
iiH'iit ffvcrsini;,  lii.lim*',  Is7(i.  hoiion, 
<'..!..  Monk.  Kainsay,  Sanlioi'ii,  Tcssici', 
.1.1.  lo'p.  -jiM.  -jm;.  '.n  |;c\.  1.1.^'.  '.'I. 

I'arol  li'-tiinoiiv  will  lie  iccciviMJ  to 
[irovc  I'lTor  ill  a  r('cri|i|.  Sle  Mnrir  X 
</r  Mdrii.  'S\ .  .1  iidLriiH'iil  con  I  inn  int.'. 
|."i  .liinc.  M77.  I'orion,  ( '.  .!..  .Monlc. 
IfaiMsav.  .■^.•inlioin.  'ri'>^i('r.  .1.1. 

'rin-  rc,>|>iiiiili.|it  >U(.(|  ilic  .\|.]ii'liants 
\'i»-  .III  alli'iri'ij  ii\('r|)aiii  iiiiioiint  ol' 
',?I:i.'i..'l^.  iiis  piciciiiioii  licin^r  iliat  li(» 
lia<l  piii'l  till'  .Xppi'llaiit^  a  Sinn  oi'.*|,;;()0 
in-tcad  ol  til,  '  ol  .■^l  I44.('il.' wliicli  lie 
owed  tJHMii.  ill'  liji'il  111  coni't  several 
'•(•(■(•i|ii<  ;iin<Mint iiiLT  in  ail  lo  j<|,.;iiii. 

I'iic  .\|«ii«'lliiiil-  liad  >iilliricntiy  cs 
'.alilislii'il  that  on  tlic  l,"<tli  .lime,  IS77 
wlieii  lliey  ira\e  ti  receipt  to  respondent 
I'or  .'r^.'idU.  i! ley  only  rc'.'oivod  a  sum  ol' 
.•j.'ldd,  ami,  tlial  this  retieipt  inchideil  a 
previous  payment  of  ,'rlidd  inadn  by  one 
liutliorrord  on  li'espondcnt'.s  account. 
<'Olise(|Ueiitly  it  w;is  li'e.spoiidoiit  who 
still  owed  a  i>al;iiii'<'  to  .\|)pe|laiits. 
Kneeji  el  <il.  \.  Ilorni.  .M.  .Indixincnt 
revei'sin^'.    I'.")    Nov..    l^.'^L'.     .<ir    A.     .\. 


I'|>i  i"ii.  ' '.  .1.,  Monk,   liiiinsav,  'l'o«Niii, 
Cioss.  ,1.1.     licp.  ;!  Dec.  d'.\.  ;■)'.. 

N'eilial  tesiiiiioiiy  is  ailniissilile  lo 
prove  error  as  to  the  slahin  ol'ii  person 
Chiiifllf  \  Ifnfiirl.  M.  .liidL'liHMit,  27 
.•^cp,,  l.s.s;;,  ,si|.  A.  A.  Dorimi,  C.  .1., 
Monk,  llaiiisiiy,  Te.ssicr,  ( 'ro.s.s,  ,|,). 

That  III  a  suit  het  ween  rati)  puyei'Hunil 
-chool  comini^sionei-,  the  Tact  that  thi' 
rale  I .  ■■  arc*  dissentients  and  tiieor^^u 
iii>at  .i  corporation  of  di>s(!iilieiit 

.scliooi  11  ii-tices  may  I'c  jirovi.-il  by  vci 
lull  tcstimon\ ,  wiiiuc  it  is  evident  hv 
receipts  Cor  school  ta.\es  tjiJintod  hy 
siicli  dissentient  corporation  in  lavorol 
.  lid  rate  pa\ el-, dnriiiL'iiseries  ol' ycais, 
and  li_\  other  circiimstaiiccs,  that  such 
a  corporation  iias  ilc/avio  e.\i.sto<l,  uiul 
claimed  juiynnMit  of  sclioul  ta.xcs  in 
that  cjiiuicitv  diiiiii;.' many  year.s,  7'^ 
Sclioi'l  (.'(iiitniissiniiir.'i  !>/'  /lie  Tmi'iiship 
I'J'  li'i'A'loii  (iittl  Jliis/iiii  cl  ul.  .M.  .Iu(1l' 
meiit  coiilirmiiip,  17  I'cc,  1S7'.*.  ^\v  \. 
.V.  J'orion,  ('.  .1.,  .Monk,  !iamsiU,Tes.Hior, 
Ckw,-.  .1.1     L.'l  .1.  IL'-'.  ;;  L«'i:.  .n'ows  lit). 

A  \\i'itiii,i:  is  not  rcijniied  to  esta 
lilish  ihai  property  has  lioeii  ubanii 
oiii'd  '  ic  public  I'or  use  as  a  jiublir 
strei  t  the  acts   IVoni   wliii  li  a  dr- 

dica  aliaiidonment  can  In'  inreir 

eil    mii-t    be  ol'  a    totally    imeijuivocjil 
charaeter. 

The  lact  that  a  street  was  opeiih 
Used  by  till'  public  without  dispute  I'o: 
upward  ol' ten  years  as  a  lii^ihway,  aiul 
tliiit  the  corporation  ol'  thu  city  exci 
cised  visible  owner.sliip  by  constriictiiii: 
a  siilewalk  tlieri'ou,  and  lilliuj;  in  a 
swamp,  more  lliaii  ten  years  belbre  the 
institution  of  an  action,  is  suilioioiit 
prool'ol  dedication  by  the  proprietor. 
(iuji  \  The  Vih/  of  Monlre.al.  iM.  .Iiuii: 
meiit  contlrrniiii.'.  I'l  Nov.,  ISSU.  Sir  A. 
.•\.  l»orion.  ( '.  .1.,  .Nbink,  llainsay,  (Jros.«, 
Doherty,  .1.1.  ;;  I.e.!.'.  .News  4dli'.  1  Doc. 
de  la  ( 'our  d'Appel  ;')!. 

When  it  ajipears  by  tiie  evidenci' 
tluit  at  the  jiluce  where  a  marriai,'e  was 
alleired  to  have  been  celebrated,  then^ 
were  no  regular  and  authentic registois 
kejit,  anil  tiiat  no  certitieate  could  l^e 
.  obtained,  jnoot'ot'  the  marriage  may  Ik' 
nnide  \i\  witnesses. 
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\iii|  wlii'i't'  a  poi'M)!!  WiiH  "li'dwiic"!  ill 
,1  ii'iii'>ti' pint  of  lli(>  coiiiitN  wlu'ir  iin 
if^.'intoi.H  wore  Uopt  prool'  of  llio  dciitli 
iniiy  •'••  iimili'  liy  witimnsos.  (Jullin;/  \'. 
Juiduu,  M.  .Iii(l>.'nicnt  (innfii'miu','  I 
I'riii'..  IS7'.».  Sir  A.  A.  Dorioii,  < '.  J., 
MuriU.  Ii'iiiii-iiv,  Ti'--if'i'.  < 'rO'S,  .1.1.  Id'p, 
111  K'fv,  l.i';:.   KM. 

'  'iiiiitiiiiicfiiini/  lie  ])r<'iirr  ]uiv  (v.ril, — 
liiliiiiiL!;itc)ii('s  o\\  I'dils  if  (irtii'!'  s  t.'ikoii 
,././  ciinj'r.i.ii-'i  imply  mi  adiiiissidii.  iiiid 
vln'ii  siillicii'iit  iiiuy  supply  tin'  wuiil 
n|  till'  iii'Miioniinliim  in  writing.'  riMiiiirod 
I.N  l'j:;.'i  ot'thfCiviK  Vulol ..  IhuiiiluHA- 
,ii..  .!■  It'i/r/iir  if'  III,,  M.  .liidj.Mii<'lit 
ii\.  rsiiii:  L'O  . I  line.  |S74.  'I'lmcliHrcaii, 
l;;tiiisiiy.  Sunliiirn.  Loran^cr,  .1.1.  'i'li-t- 
I'lii'ii'iiii,  .1,.  di-. 


si^iwd  Itv  him,  will  txt  u  siiHli'iont  com- 
iiH-iU'tniiiif  lit'  /ireiivi-  to  aduiil  I>ari)l 
(<vidoi»('o  oil  ,in  actimi  (i>  exocuto  a 
dood.  livrnnvil  A-  Houdu  A  <(/,  t^.  .Iiidii; 
iiit'iit  rovoi'sinjf  7  .Soptomhor,  IS7I. 
Doiion,  < '.  .1.,  .NionU,  Tasdiereau,  l{am 
Hiiy,  Sanl.orti.  .M. 

NVIiort'  a  party  liy  a  letter  int'usoH  t(i 
rnivMVo  dolivfM-y  ol'  uoods  ^^ivin^  as 
pretext  the  I'liiliire  to  I'oid'orni  to  tlio 
I'oiidiiioiis  oi  tlie  contnict,  siioli  letter 
liii'liislies  a  fniiiniriirt'iin)!/  id'  /irt'iiri' 
jiar  (?crif,  and  enalile.>*  I'iaintill  to  esla- 
l)lisli  lii^  ease  liy  paiol.  LumonI  if- 
tlonujinr  k  ill.,  .M.  .liid;.'intMit  eonliiiii- 
in,:;  !"•  Sepleniljer,  ls7l.  norioii,  ('.,)., 
MnnU,  Tasrlieican.  ii,.insa\',  Saiiltoiii, 
■f.l. 


'  111  an  ai  tioii  Iin  the  price  ii|  a  liorao 
;ii<'  heleiidalit  ailinitted  tliat  he  had 
.'.ii  the  linr^e  IhiI  lliat  it  was  nil  li'ial 
iiiM  tl'at  lie  ;j;ave  his  check  lor  the  price 
!'iit  tliiil  it  was  only  as  a  .L'liaiantee 
:lial  111'  would  In  in;:  the  horse  hack. 
Wiilimil  detoriiiinin.i.'  whether  or  not 
ilii>  \va>  a  coiiiiiieicial  li  c  ^action  the 
iii-wcis  ol' liejendant  it  .\as  lielil  I'lir- 
ii;-lic'il  :i  (•"//(/,/( /ir/'///(7// </('  jiri'iii'r  jiitr 
irii'l.  ''".!■  .I-  rnt/i'ii.  .M.  .iiidi-'iiiciit 
ivvcisiiij:  JO  .lime.  |S74.  'raschereaii, 
K'aiiisav.  Sanhorii.  .1.1..  Lorautrer.  ,1.  dis., 
i;.']..  I^'.i.  :;i(i.    - 

\  luciiioraiidiiiii  ol  a  sale  mad.'  at 
III'    i('i|ue«t   ol    .iJei'eiidaiit,    thniii-'li  not 

li  III  (■(niiiiH'^iciiil  iiiiittcis  ill  wliicli  till' 
-iiii  lit laoiicv  or  viiluc  in  i|U('stioii  cxccimIs 
illy  iliilliir.s  no  action  or  cxt'cplion  ciiii  lie 
ii.iiiitaini'il  :i;,',iiiist  liny  jmrty  or  his  ri'iin'scn- 
;  ilivcs  iilil('s>  ihcic  is  :i  writlliif  siglicil  hy  the 
"I'lllIM-  111  till'  rolloWllii;  CiisCS. 

1.  r[iuii  iiiiy  pidiiiiM'  or  iu-kiiowli'il,L;('iiii'nt 
Hii.'ifliy  a  ilclil  IS  tal<iii  out  of  the  oprnilion 
•  >:  l;iw  lis|i(rtin;,'  the  iimitiilioii  of  net  ions. 

•-'.  rpoii  any  proniisr  or  raiiliriitioii  iniiilc 
'•'.  11  icrsoii  ol  uu'iiiic  of  iiuijority  ormiy  oMi- 
,',!ioii  1  nuiriictcd  (liiriii,n'  liis  ininonty. 

"i.  Upon  any  ivprchciitntidii  or  assiiiaiicc  in 

iivdiolii   fii'ison    to   ('iial)lc    liiiu   to   ohtiiin 

I' 'lit,  inoiicy  or<,'ooil.s  thereupon. 

1.  i'lioii  ;aiy  contract  for  the  sail!  of  goods 

iilcs.s  ihr  hiiyer  has  iicccpt(!il  or  ivccivcd part 

'  t  thi-  gdoila  Ol'  given  soiiictliiiig  in  purnest  to 

ii.'l  til"  lKiig;iiii.     The  foit'm)iii<;  rule  applies 

iiliough  the  goods  he  inteiuTcd  to  be  liolivPl- 

'I  lit  s( •  Iniuiv  time  or  lie  not  :it    the    time 

)■  the  roiiiiacl  Kiidy  tor  di'li very. 


A  receipt  liy  cro.-s.  hcinre  two  wit 
nosses  is  Nalid  and  may  he  proved  hy 
witnesses  present,  although  one  could 
not  sign  excejit  hy  erosss.  Lnhiliiipi'  d- 
llcniitnl,  (^  .liidgmeiit  conlirining  \ 
Dec'Pinher,  I.SSO.  Sir  A.  A.  Dorion,  ( '.  .1., 
.Monk,  liaiiisay,  Cross,  ilahy,  .1.1.  Kep.  I 
Dec.  d'A.  t',',i,  :;  Leg.  News  L".tS. 

NoTi:  in  the  report  il  i-  saiil  that 
h'amsay,  .1.,  dill'ered  ;  lutt  it  was  not  on 
the  ca.se  as  reported.  The  dis.seiit  went 
only  so  far  as  this  that  there  must  he 
a  cross  iii.ide  hy  the  party  otherwi.se 
tliei'e  was  noihing  don<'. 

Kvidence  of  the  rates  of  value  for 
certain  siipjilies  to  Ik^  furnished,  will 
not  1)1'  sniihueiit  to  cstahlish  a  contract 
hotweon  I'laintitr  and  Defendant, 
tliongh  it  may  possibly  he  sullicient  as 
a  riiniiiicnrriiiriif  ilc  prciive.  Mei<is ^  al, 
d'  Faster,  .M.  .Iiidgment  conllrming  '2'2 
necemher,  IS7(').  Dorion,  ( '.  .!.,  Monk, 
h'amsay.  .'^^anhorn.  Tessier,  .1.1. 

NoTi: Dorion,  <'..!.,  \vas  absent    at 

delivering  ot  .hidginent,  and  took  no 
fiart  in  i/dlibric  being  then  adniinis 
trator.  (,>iieri/ Is  a  contract  to  con- 
struct part  ol  a  railway  a  commercial 
matter  ? 

.V  tleod  between  two  [larties  .1.  and 
M.,  to  which  G.  was  no  party,  to 
the  ettect  that  .1.  was  to  complete  a 
ship  and  to  buy  the  timber  from  0.  for 
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which  M.  was  to  juiy  is  a  sutfioicnt 
writinj.' within  art.  iL'.'i'i  (,'.  < '.,  ami  tliat 
wliero  <i.  acted  on  the  I'aith  of  sncli 
wi'iting  to  tlie  knowl(>(lgt>  of  M.,  he  has 
a  riglit  to  a  direct  action  against  Jf. 
Michon  (f-  Ganvreaii,  (J.  Judgment 
oontinning  ">  Deceinlicr  IS74.  l)oiion, 
C.  J.,  .Afonk,  Tasclieiean.  i>;i)iisav,  San- 
born, .1,1.  Kep.  1  Q.  L.   I{.  L'7. 

Where  a  party  lias  obtained  judg- 
jiiont  and  takes  execution,  and  de- 
fendant oj^poses  an  agreement  with 
Plaint  if!"  tiiat  he  would  accept  an 
account  I'laintifl'  owed  defendant,  in 
payment  of  this  Judgment,  defentlant 
and  oi)))Osant  cannot  establish  the 
allegations  of  the  opposition  by  parol 
testimony  without  a  rommcnccment  de 
preuve  ]>ar  tcrit.  Kcitncdi/  <(•  rir,  <f- 
Laf/iavi,  yi.  .ludgment  conlirming  lid 
■  Ian.,  18S;j.  '  I 

Where  a  iiroprietor,  examined  under 
oath  as  a  witness,  admits  having  ordered 
work  beyond  what  is  mentioned  in  the 
contract  and  specification,  and  for 
wiiieh  no  authority  in  writing  lias  been 
given,  the  value  ol'  such  work  may  be 
recovered,  notwithstanding  article  IfiUd 
('.  C.  (I)  Beckham  iV  Farmrr.  M.  Judg- 
ment reversing,  L'U  .Ian.  IS7>.  Dorion, 
f.  .1.,  Monk,  liamsav,  'i'essiei'.  Crost-,  .).,). 
IIoi).  22.1.,  liOI.   I  r.eg.  News  lb"). 

The  admission  by  tiie  heir  and  exe- 
I'utors  of  a  party  ileceased  that  he  had 
ordered  and  paid  for  two  casks  of  beer 
used  b}'  guests  at  an  election  feast  is 
not  a  cohniiciin  ))ii'iit  de  prriire  to  admit 
verbal  evideniU!  that  the  deceased  ha<l 
onlered  the  fea<t  and  agreed  to  j>ay  for 
it,  Giterreiiimit  \  Tuitslall  if  al.  M. 
.ludgment  22  ."^eji.,  b^70.  Sir  .\.  A.  l)o- 
lion.  L".  .1.,  ]\ronk.  b'amsav,  Sanl)orn, 
i'essier.  ■].].  lie]..  21  .1.  2'.';i. ' 


.Judicial admissions  cannot  be  dividcl 
against  the  party  making  tliem.  0^  Br  ten 
lO  Thomas.  M.  .ludgment  contirmini:, 
1()  Sep.,  b^7'.t.  Sir  A.  A.  Dorion,  C.  .i., 
^lonk,  Jiamsav,  Tessier,  Cross,  .bf,  lJ(>p. 
21 .1.  4:j. 

An  admission,  whether  judicial  or 
extrajudicial,  camiot  be  divided,  so  as 
to  make  proofby  aparty  thereof  against 
the  party  making  such  admission. 
!<auv6  A- al.  vs.  Denis.  M.  .ludgment 
confirming.  '■'>  Feb.  JSSO.  Sir  A.  A.  Do- 
rion. ''..I..  Monk,  J{amsav.Tessier,Cross. 
.bl.  b'ep.  24  .1.  oUS.  ?,  Leg.'Xews  7.'). 

Testimony  cannot  be  receiveil  to 
vary  the  ti'rms  of  a  written  instrument : 
hence  where  the  Defendant  by  an 
agreement  in  writing,  undertook  to 
grind  the  green  paint  furnished  by 
I'laintilf  in  puie  lin>eed  oil,  the  De- 
fendant could  not  be  allowed  to  })rove 
by  testimony  tiiat  the  i'laintifl' veri)ally 
requested  him  to  use  otlier  materials. 
DnniiiihiH  Oil  Cloth  Cn.  ^  Martin.  JI. 
.ludgment  confirming,  i'.i  Sej).,  ISs:;, 
ifeji.  •>  Leg.  News  ;;44.  Sir.\.  A.  Dorion. 
(,'..!.,  Monk,  liamsav.  Cross.  Baby.  .1.1. 

Parol  evi.leiice  will  be  admitted  to 
explain  what  is  amiiiguous  in  a  ileed. 
Fiilli'ii  <!■    McXuiiiic   et   III.,    M.  .ludg- 

ls7T.  Dorion. 
orn.  Tessier, 
I.,  dis.  (.'on- 
2  S.  ( '.  Hep. 


(1^  Vlien  an  Miiliitcit  or  buililcr  uinlcr- 
tiikos  the  coiistnictiiiM  ol'a  liuildiiig  or  otlier 
works,  by  contnict,  iiiioii  a  )ilaii  and  speeiii- 
catioiis,  at  a  lixnl  price,  he  eamiot  claim  any 
aililitioiial  sniii  upon  the  ground  of  a  change 
from  the  jilau  and  specilirations,  or  of  au  iu- 
cieaso  in  the  labor  and  materials,  unless  such 
eliange  anil  increase  is  authorized  in  writing, 
and  tlie  ])ri(^e  of  tlieiii  is  agreed  upoinvitli  the 
propiietor. 


ment  conlirming,  l"i  .lune, 
<'.  .1..  Monk,  Kamsay,  .Sud 
.1.1.  Kamsay  k  Sanborn,  .1 
firmed  in  Supreme  Court. 
47(1. 


.\n  I'rror  in  a  deed  of  sale  as  to  price 
may  be  ]iroved  by  verbal  evidence.  (I 
.ludgment  confirming,  s  .luiie,  l>Ts. 
Sir  \.  A.  Dorion,  (.'.  .1.,  Monk,  Kamsay. 
Tessier,  Cross.  .1.1.  b'amsay.  .1.,  dis.  .Vml 
also  in  Fair  A'  Dmdan.  iiep.  2  beg. 
News  :VX). 

And  an  action  will  lie  to  curri'ct  an 
erior  in  the  ilescription  o\'  real  estate 
in  a  contract.  Ward  iV  Ilai/deii.  Q. 
.ludgment  confiiining.  .'1  .lune,  l^s]. 
Sir  ,\.  A.  Dorion,  < '.  .1..  .Monk,  Kainsny, 
Cross,  Baby,  .1.1. 

A  broker's  authority,  liy  his  own 
writing  and  signature  and  by  the  deli- 
very of  bought  and  sold  notes,  to  bind 
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ii»  betwooii  themselves  the  purchaser 
ainl  seller  making  a  transaction  through 
liiin.  has  no  application  to,  and  cannot 
ilisjiense  him  with  the  necessity  of 
iiKikiiig  proof  Ity  writing  when  he  hiin- 
si'lf  seeivs  to  recover  ilamagos  against 
liis  own  customer,  in  resi)ect  of  an 
ulieged  i)urchase  antl  resale  for  and 
on  aci'ount  of  the  jjarty  from  whom  he 
lias  received  an  order  to  purchase.  In 
siH-li  easo  he  has  two  things  to  prove  : 
First,  his  own  authority  to  make  the 
transaction  :  anil,  secondly,  a  purchase 
nnil  -e-sale.  The  first  may  be  j  roveil 
iiV  verbal  testimony,  but  the  second, 
iiiuler  art.  l-!.')5  C  < '.,  in  order  to  bind 
tiie  party  towards  himself,  requires  a 
writing  when  the  sumor  value  involved 
1  xi'eeds  $i){).  Trmholwe  k  McLennan, 
.M.  .iuilgment  reversing,  20  Dec,  1S79. 
Sir  A.  \.  Dorion,  ('.  .1.,  Monk,  Kamsav, 
THSsici'.  Cross.  .r.I.  Rep.  24  J.,  305, '.J 
i..L'.  News--  0.3.' 

Where  it  was  admitted  that  there 
',v;i-  no  writing  to  establish  the  alleged 
tontiaet,  (juestions  put  to  the  witness 
tern  ling  to  prove  an  acceptance  of  the 
I'm  11  is  by  words  were  properly  overruled. 
Mhiui  t'f  al.  <fc  Bcrcjer.  M.  Judgment 
(.oniinaing,  31  Oct.,"  IS83.  Sir  A.  A. 
Jiiirion.  ('.  .1.,  Monk,  Ivamsay,  Tessier, 
f'ldjs,  ,1,1.  JJep.  (')  Leg.  News  3G3.  This 
jii.lL'nient  was  reversed  hy  the  Su- 
|ii'eme  Court  I  but  tiie  reason  why, 
iui-  not  been  revealed,  save  by  the 
varying  tale  of  rtimour.  It  is  saiil,  that 
!ii''  >u)ireme  Court  held,  that  no  writ- 
iiii;  was  necessary.  This  would  be  a 
r'i)ii[)ifliensiblo  ground  for  it  would 
milv  amount  to  a  ruling  on  the  inter- 
lii>t:ition  of  certain  articles  of  the  < 'ode. 
I'.'it  another  ground  has  beenconfident- 
!;>  |iiit  foi'ward  by  persons  present 
■A lull  the  judgment  was  delivered. 
Tli.'v  Miy,  it  was  maintainetl  that  the 
'VKlonrc  was  stoppe(l  too  soon,  and 
tiiit.iiltliough  a  writing  was  necessary, 
it  'lid  nut  follow  this  evidence  might 
lint  lie  produced  later.  It  is  to  be 
li'in'il  that  this  last  report  is  correct. 
It  IS  better  that  the  juilges  of  the  Su- 
I'lMiii'  <  oiii't  shouM  be  ignorant  of  the 
iiiiiinary  judicial  rules  in  matters  of 
'i' tail,  than  that  they  should  ilisas- 
tioii>l\  misinterpret  the  Code. 


Put:sL'MrTiox.s — A  presumption  means 
a  rule  of  law  that  courts  am"  judges 
shall  draw  a  particular  inference  from  a 
particular  fact  or  from  particular  evid- 
ence, unless  and  until  the  truth  of  such 
inference  is  disproved.  Stephen,  Dig.  of 
Evidence,  p.  4. 

Presumptions  arc  either  established 
l)y  law.  or  arise  Irom  iacts  wliich  are 
left  to  the  discretion  of  the  com-ts. 
I23SC.  C. 

Legal  jn'csumptions  are  those  which 
are  specially  attached  by  law  to  cer- 
tain facts.  They  exempt  from  making 
other  proof  those  in  whose  favor  they 
exist.  Certain  of  them  may  be  contra- 
dicted by  other  proof;  others  are  pre- 
sumptions j}iris  ef  de  Jure  and  cannot 
be  contradicted.    ]23'.»'C.  C. 

No  proof  IS  admitted  to  contradict  a 
legal  presumi)tion  when, on  tlu;  ground 
of  such  jiresumption,  the  law  annuls 
certain  instruments  or  disallows  a 
suit  tmless  the  law  has  reserved  the 
right  of  making  iiroof  to  the  contrary, 
and  saving  what  is  provided  with  res- 
pect to  the  oaths  or  judicial  admissions 
of  a  party.   1240  C.  c'. 

The  authority  of  ii  Hnal  iudiiment  is 
a  presumption  Juria  et  dc  jure.  It  ap- 
plies only  to  tliat  which  has  been  the 
object  of  the  judgment,  ami  when  the 
demand  is  founded  on  the  same  eause 
is  between  the  same  jiarties  acting  in 
the  same  tiualities  and  is  for  the  same 
thinji  as  in  the  action  adjinlged  ujion, 
1 24  Tc.  (J. 

Presumpiioirs  not  established  by  law 
are  left  to  the  discretion  and  judgment 
of  the  court.   I242C.  C. 

Possession  of  a  pi'omissory  note  gives 
rise  to  a  inesumiition  that  the  possessor 
is  owner  of  the  note,  and  this  })resump- 
tion  can  only  be  set  aside  by  the  most 
positive  testimony.  Crnicc  &,  Darmod;/. 
M.  .Tudgment  confirming.  Doc,  IST-j. 
Dorion,  <.'. .)..  Monk.  ]{anisay,  Sanborn, 
.T.J. 

Taking  the  <iuality  of  universal  lega- 
I  tees  in  a  petition  to  be  allowed  to  take 
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Up  the  /«/7  e/  ninse  of  tho  ducoasetl, 
iinexjjliuned,  is  evidence  of  acceptance. 
The  oft'ei'  to  settle  a  debt  by  paying  at 
tUe  rate  of  iOs.  in  the  .£  is  evidence  of 
the  existence  of  the  debt.  Holland  ei  ; 
ill.  A;  lieaiidn/.  M.  Judgment  confirm- 
in-;,  IT)  .May,  IS7'.».  Sir  A.  A.  Dorion,  C. 
.).,  31onk,  li'amsay,  'l'es,sier,  Cross,  J.I. 
This  case  is  reported  L' Leg.  News  131, 
22. \.  7lM':'.  J.  2")."),  but  not  these  points. 

it  is  for  th(^  party  jileadin^'  crior  in  a 
receipt  to  prove  it.  Jlart  »1-  lioudreatill. 
(l-  Jutlgment  confirming,  4  S(>ptembor, 
Is7<i.  Sir  A.  A.  Dorion,'  ('.  .1.,  .Monk. 
b'anisay,Tessier,  <'ross,  J.I. 


To  effect  a  comi)Osition  with  iiis  cre- 
ditors, .James  Jiaylis  gave  his  notes  en- 
ddrsed  by  ^[cKeand,  who,  as  security, 
toolv  an  assignment  of  the  estate,  in- 
eluiUng  a  property  in  tlic  City  of  ^lont- 
real.  McKeaiid  leased  this  property 
to  the  .AiijK'llant  James  Baylis  tt  ."son, 
and  stilis<>(|ueiitly  I'ecouveyed  tlie  pro- 
perty til  -lames  Jiaylis  with  tlie  i-iglit  to 
recover  tlie  rents  accrued  or  to  accrue. 
Later  tiie  Respondent  was  ai)iiointed 
se(juestrator  to  the  i)roperty  in  a  iiyjio- 
ihecary  action  hy  ' 'rossley  k  ."^oiis 
.igainst  McKeand.  and  lie  sued  .\[)pel- 
lant.  to  recox'er  the  rent  i'roin  date  of 
leas(*  by  McK.  to  the  date  of  lii>  aji- 
jiointmeiit. 

file  < 'ouit  (\\pies-iiig  strong  doubts 
as  to  the  propriety  oi'tlie  apiiointment 
ol  a  se(|nesti'alor  in  such  a  case,  and 
i-eveising  the  judgment  oi  the  Court 
below. 

//('/(/.  bi.  'I'liat  tile  traiisfei-  of  rent 
byMcKeand  to  Baylis  did  not  rt^piire 
to  be  reL'istered  to  enable  llaxiis  to  re- 
ceive I  he  rents. 


'111.  'I'hat  tiioreie 
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\  principal  is  not  bound  by  the  Mil 
mission  of  an  agent  after  his  agency  has 
terminated.  Pinsonneanlt  <f:  Dcyar 
diua.  M.  Judgment  reversing,  17  l)ec.. 
iiS7',».  Sir  A.  A.  Dorion,  C.  .1.,  Kamsay, 
Tessicr,  Cro.ss,  Routhier,  .1.1.  liep.  3  JioV. 
Ne\vs2'.l,  24  J.  100. 

.ludicial  admii?sions  cannot  be  diviil 
ed  against  the  party  making  them. 
O^Jirieii  <f'  TliQma.i.  M.  .ludgment  con- 
firming, U)  Sep.,  1S7'.>,  Sir  A.  \.  Dorion, 
C.  .1.,  Monk,  Hamsav,  Tessier,  C'ro,<s, 
Kep.  24.1.  43. 

.\n  admission,  whether  judicial  or 
e.xtra-judicial,  cannot  be  divided,  so  as 
to  make  proof  by  a  part  thereof  against 
the  party  making  such  admission. 
Sinirc  el  nl,  J-  Denis.  ]M.  Judgment 
confirming,  3  Feb.,  18S0.  Sir  A.  A. 
Dorion.  C..I..  .Monk,  b'amsay,  Te.ssicr. 
Cross,. 1. 1.  Ii'ep.  24.1.  3(is,  ;;  i,eg.  iNew.s 
7"). 


V.n    I'i'gie   gciicrale    faveii 
^t  iniliv'isible_C.  < '.   124.;. 


.luiliciairc 


L"espei'e  actuelle  ne  tombe  pas  sous 
les  tixcejitious  defart.  2:51  du  <".1'.C.  M) 

II  n'y  a  pas,  dans  I'espcce  actuelli', 
im  commencement  dc  preiive  par  ecrii 
suttisant,  meiiie  en  divisant  I'aveu,  et 
que  la  [ireiive  faite,  fut-elle  legale,  n'r- 
tablit  pas  suHisamment  le  second  prct. 

Regie  ■'  Qui  e.fc.ijnl  non  Joletur. 
b'ournicr  A-  Marin.  (I.  .ludgment  revers- 
ing, ()  February,  ISS,").  Sir  A.  A.  Dorion, 
C.^.r.,  Ramsay  Tessicr,  Cross,  Baby,  .M. 
Ramsay.  •!.  dissenting.   Rep.  11  t^.  L  K. 

\  party  cnntending  tliat  a  promissoiy 
note.    ()iupoiting   on    its    face    to  havi- 


(1)  'fill'  answer  of  any  ]iarty  to  a  uucstioii 
imt  lo  liiiii  niiiy  be  diviilcil  in  tin-  followini,' 
ciises,  aiiconling  to  cirounistanri's  ani.1  in  tli  ■ 
(liscrotiiMi  of  till' court  ; 

1.  Wlini  it  contiiins  fiicts  which  arc  foreign 
to  the  issni'  ; 

•J.  AVhcn  the  jmrt  of  the  answer  objected  to 
is  iuiinolialili'  or  iiivaliiiati'd  by  indicatiousot 
fraud,  or  by  bad  faitli,  or  by  contrary  evidence ; 

:i.  When  the  tacts  contained  in  the  ans- 
wi'iN  have  nil  conneclion  wiih  eaeji  other. 
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tucllo, 
eci'il 
•eu,  I't 
e,  n'r- 
I  pivt. 

'olcliir. 

)oi'i('u, 

:,V,.I.I. 


lussorv 

to  llilV'- 


ol 


UcstlOll 

in  til' 


■L>  fori'igii 


Iron  liivon  lor  valuo,  wiis given  without 
,  nnsidi'iation  oi'  Ibi-  a  special  purpose, 
must  prove  such  plea  by  clear  evidence. 
.\[orelio}tsi'  <f'  liurland.  M.  Judgment 
■  onfirining,   February,   1875.  Dorion,  (.". 


Monk,   Taschereau, 
born.  -M. 


Kanisay,    SaJi- 


WIk'U  tlic  Plaintilt  is  not  in  pos.ses- 
Mon  nf  till.'  notes  he  sues  upon,  he  must 
acrount  for  their  not  being  in  his  pos- 
-ission.  lUirland  if;  Morchovse.  et  al. 
M.  .liKl.mnont  conHrniing,  Feb.,  INT"). 
Dorion,  C  •)..  ^lonk,  'raschereaii,  Uani- 
:-iiy,  Sanborn,  .1.1. 

Hviilcncc  that  a  note;  was  given  lor 
acconiinodation  and  not  in  the  regular 
coinse  ol'  business  must  be  clear. 
I'avkvr  <f'  Fuller.  .M.  .ludgraent  con- 
limiinL',  l>i  ^<'p-,  1'"^"",  Dorion,  t'.  .1., 
>bink,  iiiunsay,  Tessier,  .I.J.  Monk,  .1., 
■I'h. 

Kvidence  ol'  signature  to  promissory 

iioti\    Mari'dK  ([■  lAiriie  cJ  al.  M.  .ludg- 

iHiit  loniirming,  L'l' March,    IS7S.    Do- 

liiiu,  ( '.   .1.,    Monk,    Ramsav,    Tessier, 

I'r.K.s  .1.1. 

Tlio  ;>/■///*((  facie  proof  ol'  jmymont 
ittoi'di'd  by  a  recei))t  in  writing  can  be 
i|t.'<iro\i'd  only  by  the  clearest  and 
aiost  positive  evidence  ot  error.  Ue.U  & 
.iriif"ii.  .^^.  .ludgment  reversing,  I'l 
U'l.,  JST").  I)()i'ion.  ( !.  .1.,  ."\Ionk,  Hani- 
:i\.  -^.iiiliorn.  .1.1.  Hoj).  liO.J.  2S1. 

1"\  iileiiiT  to  set  aside  a  receipt  must 

i'r|pariin<l  decisive,  lieanpn'  >{;  Mr- 

/"'•.  M.  .ludgment  conlirming,  Is  Sep., 

nT.     Iiorion.   ('.   •!.,    Monk,     b'anisay, 

i'"ii-i,  -l.l. 

iiio  receipt    of   the  .Sherill' acknow- 

•'^Iging  having  received  money  will  not 

'"'  sot  aside   as  given  in  ei'ror,  on  the 

■lie  evidence  of   the  oilicer  who  gave 

li'' receipt,  when  the  amount  acknow- 

l-'c'ij    to    have    been    received  is  the 

i'>um    wliich    the    party    ]»aying    it 

wii'd,  and  ought   to  have    paid.      .Nor 

viil    this  be   atl'ected   by  the;    (piestion 

li.Niigon   an   inscription  en  Jaux   by 

lit-  -licrill' denying  having  leceived  the 

nniuit.   Liirirlrre  <{•   The    Corporn/ioj} 

'fiifhci-.  (I.    .Judgment   reversing.   :; 


Dec,  l.ss;j.  Sir  .\.  A.  Dorion,  C.  J.,  Ham- 
say,  Tessier,  (!ross,  Baby,  .I,J.  Tessier, 
J.,  (lis. 

Evidence  of  the  working  of  a  system 
of  stami)s  will  not  be  sutHcient  to  coun- 
ter balance  i)Ositive  and  consistent  evi- 
dence as  to  a  i)articular  fact.  So  where 
a  notary  in  the  regular  course  of  busi- 
ness ought  to  post  a  notice  of  protest 
on  the  1 0th,  and  the  post-ofKce  stanii) 
intlicates  that  it  was  only  posted  on  the 
11th,  and  the  notary  swiuxrs  positiviily 
that  he  actually  posted  it  on  the  JOth, 
general  evidence  of  tiie  jiost-otKce  otli- 
cials  that  the  stamp  is  invariably  cor- 
rectly ai>iilied  will  not  be  sidru;ient  to 
establish  that  the  notices  was  not  Hleil 
on  the  loth,  hnuire  if'  Aa  Ihuiqiie 
,/(tC'/ne.i  Curlier,  .ludgment  continuing, 
LJs!  Jan..  IS7S.  Sir  A.  A.  Dorion,  <'.. I., 
Monk,  Kanisav,  Tessiei-,  ( 'ross,  .1.1.  T'l-oss. 
J.dis. 

FjCideitcc'iJ' error  in  Palici/ ol'  fiisn- 

ranee Where   a   policy    of   insiu'ance 

of  life  has  been  given  for  ^L'OOO.  and  the 
premium  been  paid  for  several  terms, 
the  Court  will  not  maintain  a  plea 
setting  up  that  the  policy  was  made  by 
error  for  .t^^nilO,  and  that  it  should  only 
have  been  a  policy  for  ."^lOOO,  on  the 
evidence  that  there  is  a  marginal  note 
on  the  apiJication,  said  to  have  been 
written  before  the  policy  issued,  indi- 
cating that  the  poli(\v  was  to  be  for 
SIOiili.  and  that  the  i)remium  was  the 
usual  piemium  <>f  a  policy  for."?lOOO, 
lirodie  <f-  The  ^Etna  Life  Insurance 
Coinpan;/.  .ludgment  reversing,  13 
March.  IS7S.  Dorion,  ''.  .f..  i\[onk,  Kara- 
say,  Tessier,  ('ross.  ,IJ.  Jtorion,  (".  .1.,  iV 
Tessier,  .i.,  dis.  Iv(!versed  in  Supreme 
( 'uurt,  ■)  S.  C.  Rep.  1. 

I'^vidence  ofthe  intention  of  the  party 
to  a  policx'  of  insuranci!  cannot  be 
(>stab!ished  l)y  Verbal  evidence  of  mi- 
derstandings  between  the  insurer  ami 
the  insured  at  the  time  ofenterhig  into 
the  policy,  for  this  would  be  to  prove 
onlre  Ic  eonlenu  de  I'acte.  The  terms 
of  a  special  warranty  are  to  be  inter- 
l>reted  strictly. 

In  the  absence  ol  any  evidence  a.s  to 
anv  technical  tneaningof  the  expression 
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"  to  L'o  out  ia  tow,"  or  uny  siiociiil 
meaning  attaclied  to  those  wonls  by 
the  tisa^c  of  the  port  ot'Ciuebec,  it  will 
he  considi'red  that  the  obligation  "  to 
go  out  in  tow"  is  complied  with,  it'  the 
vessel  has  been  towed  out  from  her 
berth  into  the  stream  wliero  she  could 
use  her  sails.  C'diinolh/  d-  The  Frovin- 
cial  Insurance  Cumpani/.  Q.  Judgment 
reversing,  7  Dec,  IS77.  Sir  A.  A.  Do- 
( '.  ,1..    Monk.     Ramsay,    'I'essier, 


rion 

<  loss,  .1,1.  Monk  A-  Cross,  -M.  dis. 

This  case  was  taken  in  appeal  to  the 
Supreme  Court  whore  the  judgment 
was  reversed,  ll'Dee.,  1S7',I.  The  follow- 
ing holdings  express  the  ditferont  opi- 
nions of  the  learned  judges  ol  that 
( 'ourt  : 

Jleld,  (Fournier  and  Henry  -M.,  dis- 
scntingi.  that  the  words  ^^ihm\  Quebec 
to  (Ireeuock,  vessel  to  go  out  in  tow," 
meant  that  she  was  to  go  out  in  tow 
from  the  limits  of  the  liarbourof  Quehei' 
on  said  voyage,  and  the  towing  from 
the  loading  berth  to  another  jiart  of 
the  harbour  wa^  imi  a  complianco  with 
the  warranty. 

I'er  Kitchie,  C.  .1.:  The  question  in 
this  case  was  not,  if  the  vessel  had  gone 
out  in  tow.  liow  iar  she  should  have 
been  towed  in  order  to  comply  with 
the  warranty,  llie  determination  oi' this 
latte'r  question  being  dependent  on 
.several  considerations,  such  as  the  late- 
ness ol  the  season,  the  direction  and 
force  of  the  wind,  and  the  state  of  the 
weatlicr,  and  possibly  the  usage  and 
custom  of  the  port  of  Quebec,  if  any 
existed  in  relation  thereto. 

Per  <i  Wynne,  .1.  ;  'I'lie  e\  idence  I'sta- 
blished  tlie  existencn-  of  a  usage  to  tow 
down  the  river  as  far  as  miglit  i)e  deem- 
ed necessary,  having  regard  to  the  state 
of  the  wind  and  weather,  sometimes 
beyond  tin-  Traverse,  iuit  ordinarily,  at 
the  date  of  the  ik'parturc  ot  the  plain- 
tift"s  ve»el,  at  least  as  lai-  as  the  7'ra- 
i-erse.  ■">  S.  ( '.  Kep.  -2')^. 

^^'lleu  a  wife  liy  O[i[iosition  claims 
her  mo\eal>les  sei/A'd  in  tlie  possession 
other  iuisband,  and  she  estal>lislios  bv 


evidence  that  all  the  things  claiuu-d  ly 
her  except  a  few  articles  of  tritlini: 
value  are  hers  the  court  is  .justilied  in 
deferring  to  her  tlie  judicial  oath  to 
com])lete  the  jn'oof.  Ma;/  tt  J/JIeureii.r. 
M.  .ludgment  conHrming,  lili  iMaruii, 
iSSO.  Dorion,  C.  ,!.,  Monk.  Kaiusay, 
Tcssier,  (jross,  -hi.  hop.  .J  Lei.'.  .\'ew» 
110. 

When  the  act  incorporating  a  com 
pany  declares  that  the  certiiicatooi  tlie 
secretary  makes  proof  prima  facie  ol 
its  contents,  and  is  no  special  denial  ot 
the  contents  of  a  certilieate.  settini: 
forth  the  subscription  of  Respondent 
as  a  sharehokler,  tln'  fai't  will  be  taker, 
as  proved.  The  Stadaconu  A;  I'ire  Lift 
Assurance  Co.,  A'  Cabana.  .M,  Ju(1l' 
ment  reversinir,  (1  March.  lS8:i.  Sir  A, 
A.  Dorion,  C.  -)..  M<iiik,  Kiunsay,  Tes- 
sier.  Cross,  .1.1.  Monk.  Tessior.  .1.1.  <liss. 
hep.  2  Dec.  d'A.  ;>S(t. 

AVliere  evidence  is  contiicting  and 
the  court  cannot  say  that  the  Judgment 
ai)pealed  h'om  takes  an  imtenable  vimv 
of  the  evideni'O  it  should  eonlirm. 

^Vher^•  a  i>arty  reiuses  goods  as  not 
being  ecjual  to  sample,  and  while  return 
ing  the  greater  part,  retains  one  piece 
to  secure  the  repayment  of  certain  e.\ 
penses  of  freight,  he  will  not  lie  \nv- 
cluded  l)y  such  retention  from  com 
plaining  ol'  the  defects  in  the  gooib. 
Mclnnes  Si  Vezina  et  al. 'M.  .ludgment 
conrirming,  '22  Sept.  1S7U.  .Sir  .\.  A. 
Dorion,  C.  .1.,  Monk,  Kamsay,  Tessiei, 
Sieotte.  .1.1.   hep.  1'  Leg.  News  '■'A-'i. 

Where  the  evidence  is  conHicting  a- 
to  whether  the  captain  of  a  steamboat 
was  engagt'd  l>y  the  month  or  by  the 
season,  the  Coiu't  ol'  Appeal  will  not 
disturb  the  judgment.  Jialiis  A  Heutl^i 
el  al.  M  .ludgment  conHrming,  .'!  Jrarcii 


lS,s().    Dorion,    C. 
Tossier.  ( 'ross.  .[.I. 


■  I.,    >[onk.    Hainsav. 


Where  evidence  isdoiibthil  theCoint 
oi' Api>eals  will  not  reverse  tlie  . judg- 
ment ai>pealetl  from.  Shorlis&i  Muriel 
y}.  .Iiiilgmeiit  confirmiug,  7  Hec.  ISSO, 
Sir  A.  A.  Dorion.  C.  ,1.,  Monk,  iiim-av, 
Cross.  .1.1. 


m 


at;  1101 
etuni 

ic  piece 
lin  <-'X 
1)0  pii' 

)m  com 

»O0il>. 

clgiuciit 
A.  A. 

'res-ii-'v. 


Ct  111,1:   !l- 

^aml'Oat 

by   the 

will  iioi 

lieulh 

:',  Miurli 

liiiiiisay. 


he  ( 'iMiit 

"10    juilg- 

Marlei 

!>(•.,    ISSil. 

Knuisiiy. 


•_><.")  KVlDKNcr. 

In  oaM!S  piiivlj-  of  the  appreciation oi' 
cviilciice,  the  Court  of  Appeals  does 
not  iiiteifere  with  the  judgment  apjieal- 
od  IVniu  uiile>.s  it  be  clearly  wrong. 
Hiillicrford  I'l  al.  c^  I'ronli/  el  al.  M. 
.luiL'ni'ent  continuing,  lil  May,  1SS4. 
Sir  A.  A.  Dorioii.  C.  .).,  Itamsay,  Tessier, 
(  in--.  Ilaby,  .1.1. 

Where  evitlence  is  conflicting  the 
CoiU'tef  Apjieals  will  not  disturb  the 
iinL'uient  i(i>peale(l  unless  it  be  clearly 
\vi(iiig.  /■■'*/('.'/  it  Creasei/.  M.  .ludgnient 
r.iiiliiiuiiig,  i'l  Nov.,  lsS4.  Monk,  h'am- 
-iv.  Tessicr,  Cross,  Ealiy,  .1.1. 

Tiir  jiefeiidiuit,  siumI  on  a  promissory 
■  III',  iili'adod.  in  the  Hr.it  place,  thitt 
•111-  signature  was  a  forgery,  but  siibse- 
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miitly  amended  his  plea,  and  allegetl 
tliat  lie  signefl  the  note  by  error,  in- 
iiiidiiig  to  give  a  receipt  for  the  amount 
-lated  tlii'rein.  Held,  that  in  the  case 
til  an  illiterat''  person,  who  signed  l)y 
iiuiking  hi>  mark,  this  ehange  of  defence 
ua-  not  all  indication  of  bail  faith,  and 
lin;  evidence  a]ppi'aring  t<i  tiie  ( 'ourt  to 
-ustaiu  the  aiiK.'uded  jih'a,  the  judg 
iiient  clismissing  the  action  was  con- 
tinned.  Iloivif  k  Bruin.  M.  . lodgment 
>'onfnaniiig.  !'.•  .^ept.  IS.s;;.  .^ir  A.  A. 
I>(iii(in.  < '.  ,!.,  .Monk,  liamsay,  Cross, 
I'.al'V.  .1.1.      Kep.  fi  I.eg.  News  '.\A± 

In  penal  actions,  such  as  those  insti- 
r.iiei  I  under  sections  l.'!4  of  the  electoral 
act  ol<iuel>ec  (28  Viet.  i;.  7)   the  evid- 

iice  must  be  considtM'ed  under  the 
-triile-i  rules,  on  the  pi'iiieiple  que  lu 
fi-ai'di  III'  se  prcaiiiiic  pas.  Xcaiilf  .0 
Si<'iir.    (I.    .hidgment    contirming,    •") 

iime   IsTT.   Sir    A.    A.   Dorion,    ('.   .1.. 

Monk.   Kamsav,   Sanborn.  Teissior.   .1.1. 

i;.'|,.  :;  («.  L.  if'-  147. 


Wheif  aelerk  who  was  entrusted  with 
I  -urn  of  money  by  his  employer  to 
iiiak''  puiehases  in  England,  attem)>ts  to 
aiaoiint  for  it  by  saying  it  was  stolen 
horn  him.  he  must  establisli  the  fact 
liy  ovidenee.  anil  show  that  it  was  not 
lo<t  b\  his  fault.  Orare/  d-  Miirliii  el  al. 
M.  .Indgment  confirming,  .lune  1S74. 
ri-rheieau,  Hainsay,  Sanborn,  Loran- 
-''■i.  •!.!.  Tasehereau  .1.  dis.  Contirmeil 
ill  i'livv  Council,:)  Mav  JSTd.  2'_M.  i;7l\ 


J5ut  where  money  is  lost  from  the 
custody  of  a  clerk,  and  the  employer 
accepts  the  explanation  that  it  was 
stolen,  and  allows  the  amount  to  lie 
charged  to  profit  ami  loss,  .and  retains 
his  clerk  in  his  employment  without 
charging  him  witli  the  loss  of  the 
money,  he  cannot  set  up  the  amoinit 
lost  in  compensation  on  an  action  for 
wages  by  the  clerk.  Thomson  it:  Wat- 
son. .M.  .ludgment  confirming,  bi.Jiuio 
KSSO.  Sir  .V  \.  Doiion,  C.  .1.,  Monk, 
Ramsay,  Cross.  .1.1.  l!e)i.   :;    Leir.    News 

The  Kespontlent  paid  to  the  Appel- 
l.ant  a  debt  due  by  M.  et  al.,  and  took 
a  subrogation  of  the  elaim.  IFe  sued 
^[.,  and  X.\\v  Apjiellant  had  knowledge 
of  the  action  and  furnished  the  names 
of  witnesses  to  prove  thetlel)t:  but  the 
liespondent  obtame<l  judgment  for  part 
only.  J  [eld.  that  K'e.spondent  was  en- 
titled to  recover  the  balance  from 
Api)ellant,  but  as  he  had  not  called 
Appellant  in  as  ijavaiil,  Respondent 
was  not  entitled  to  recover  the  costs 
incured  in  the  suit  against  M.  Carrcau 
<(•  McGhiiiis.  <i'.  , Indgment  leformed 
on  the  ground  that  C.  was  not  bounil 
by  the  decision  in  the  case  of  Mc.  r.  M., 
and  that  the  merits  of  his  defence 
should  have  been  before  the  Court.  S 
Nov  ISSO.  J)orion  C.  .1.,  Monk,  Ramsay. 
Cross,  Baby  .J.I.  b'amsay  it  Baby,  J.T. 
dissented,  Rep.  .'>  Leg.  News  '6&1.  I 
Dec.  Cour  d'Appel  12. 

Evidence  of  a  ([Uasi  contract  will  not 
support  an  action  in  the  assumpsit 
form  for  goods  sokl  and  delivereil.  len- 
der if-  Vditijliaa.  M.  .Iiadgment  con- 
firming, 12  Nov.  ISSd.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  .hi. 
Rep.  '.■>  LeiT.  Newso'.M.  I  Dec.  C.  dap- 
pel  I'.t. 

A  report  of  experts  is  not  a  bar  to 
the  adduction  of  further  evidence  in 
the  case.  Scolt  et  al.  it-    Paquette.  if. 


.hidgment  reversing,  22  September, 
l,S7'J.  Sir  .\.  A.  Dorion.  C.  . I.,  Monk, 
Ramsay,  Te.ssier.  Cross,  -I.f.  24  .1.  141. 
2  Leg.  News,  ;]3'). 

Eviilence  will  be  taken  in  api)eal  to 
determine  whether   the   Appellant  has 
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aoquiosoed  in  the  judginciut  iiiipe.alcd    iioM  to  cstiililisli  his  title  as  a^iuiii.sttl 
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from,  if  the  iiHidavits  of  tiu!  parties  arc 
unsufiicicnt.  Jordan  k  Jellv.  M.  .Iiul;:- 
inent.  SeiJteiiibcr  IST'j.  Dorion  ( '.  ,1. 
Moniv,  Tasciioreau.  Ifainsay,  Saiiljorii, 
.I.F.  Also  Jlo//r  \  Cliaiiipihjiir.  Jl 
.hi(l;.auent,  !',»  Nov.  ISSi'.  Sir  A*.  A.  Do- 
rion,  ('.  .1.,  ^loiik.  Uanisav,  <"ross,  Pialiy, 
.1,1.  Iv'e)).  1^.')  .1.  -ITi.  '1  Dec.  .I'A.  127. 

( »n  a  tiial  I'oi'  perjiiry  the  admission 
of  evidence  of  extra  jndieiai  contV'ssions 
hy  prisoner's  .sister,  tending  to  i>rove 
frand  concerted  Ixftween  pri.soner  an<l 
his  sister,  was  ille^'al.  and  verdict  set 
aside.  I'l'i/iini  A  (iitai/.  (}.  .Ind,i.'aieut, 
7  .*^ep.  IS74.  l)oii()n,  ( '.  •!..  Tasehere;ui. 
liamsay,  Sinihorn,  .1.1.  hVp.  I  s  ,|.  . ■;()(;, 

(}/'  ji(irlii<r/i iji //(irf   iV  Maniieaii. 

^i.  .ludgnient  conlirininL'.  ■>  iJeeenilier, 
\><~A.  Doi'ion,  ('.  .1.,  Monli.  Tasehereaii. 
Iv'anisay,  ."^anboi'n,  .1.1.  I'/'/r  i'Ai;r.\Hi;- 
sill  p. 
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A  (jiiesiion 
(h'iiveiy  of  ties  and  eiMiuiiission  due  to 
iiespondent.  J>iniic  IjUiiKnilai/iti-  i-f  rir. 
(i.  .Jndgnient  reforniin,i:.  I  < 'etoher, 
1S84.  Sir  A.  .\.  I>orioii,  •'.  .1.,  h'auisay. 
Cross,  Baliy.  .1.1. 

Siiisii'  (irrrf. — (^^uestion  of  evideiu'(\ 
l>e(//ois  (I-  llernicr.  .M.  Jiid,i:ni<'nt  cnn- 
linnin,::,  '!'■)  .lanuary,  l^'^l.  Sir  .\.  A. 
i>orion.  ' '.  •!..  .Monk,  iiaiiisav.  i 'ross. 
i;ahv,.l.l. 

Damages  to  fenees  of  faim.  and  for 
having  I'cinoved  iiiamiie.  MenMy  a 
((nestion  ofe\idcnee.  /'/clc/irr  .!■  .l/d- 
ihcirsnit.  M.  .ludgnieut  eoiilii'ming.  'I'l 
Fet)ruary.  lss|.  sir  A.  A.  Uorion,  ('.,|.. 
Moni'C.  liamsax ,  ( 'ross.  ilahy.  .1.1. 

.\  party  who  cedes  a  ilelii  due  t(.i  him 
hy  anotlier.  mav  he  a  witness  on  an 
action  hy  tiie  party  to  wliom  it  is  ci'ded 
against  the  alleged  dehtor,  and  his 
t(}stimony  will  he  received  with  caution. 
Codkc  .('•  Sciif!cal.  ^l.  .Iiidgnient  con- 
lirniing,  i'.t  ^lay,  I  SSI.  Sir  .\".' A.  Dorioii, 
( '-  .1..  ivam.*ay,  Tessier.  (.'ross,  I5ahy.  .M. 

Where  a  pt;rson  is  toreii)ly  (h.^prived 
of  liLs  possession  of  moveables,  in  an 
action  of  revendit'ation  he  will  Tint   he 


"~"  ■  -   ■     "    -.^.,. ...-./ »..- 

trespas.ser.  It  will  be  lor  tlie  F)efendant 
to  ju.stify  his  act,  being  a  case  wlieiM-  it 
is  projjcr  to  ap])ly  the  rule  Hpdlittlii.i 
ante  oiiniia  reslitiienilns.  Laroic  iV  .SV, 
Lauren/.  '»>.  .ludguient  reversing.  4 
February,  issh.  Monk,  h'amsay.'ressie''. 
Cross,  l')al)V,  'M.  h'ep.  '.i  I.ei:.  Xews,  i\h. 
14  We  v.  Leg.  :i(iL>. 

Two  sleighs  m<'t  in  a  narrow  wiiitii 
road,  one  of  the  sleighs  was  a  doiihhMi' 
b»b  sleigh,  and  can  led  a  rack  lor  thf 
tr.anspoit  of  hark.  Immediately  aftei' 
this  sleigh  passed  tlie  other  one,  the 
horse  of  the  latter,  which  had  imt 
shown  an\  indi-jiosition  fell  de.id.  'I'iii- 
Ap]iellaiit  then  sued  the  owner  of  tli.- 
lii'st  mi'utioueil  sleigh,  which  was  driven 
by  the  Kesjiondent's  son  in  damage-, 
contending  ihaL  tlu^  rack  had  striirl; 
his  hors(^  passing  and  killed  it,  ;uid  tiii- 
liy  the  iK'gligeiHM'  of  respoii<leiit's  drivn. 
lor  whom  resjjondent  was  responsihli.'. 
I'espundent  pleaded  that  if  Appellaiii 
had  any  .iction  it  was  against  his  son 
and  not  against  him,  ami  that  the  A]' 
{jell.int's  hois.'  had  not  then  struck  ly 
his  sleigh.  I'lit  had  ilied  of  natural 
{^'Uiscs  for  which  he  was  not  respon-;- 
ble. 

llrUl  :  jo.  I'liat  Mie  son  was  drivin.' 
for  his  lather,  and  luider  his  ilirectioii. 
and  therefore  the  action  was  rightiv 
lirouiiht  airainst  the  father,  il'tlii're  wa- 
fatilt'.  '  , 


conclusively  that  the  horsi>  died  from 
the  t'tl'ects  of  a  blow.  <'iitirt<ii.\'  (f  Cl'iu- 
/irr.  (i.  .ludgment  conlirmiiig.  li  Ma\, 
ISSf).  Sir  .\.  A.  Dorion,  C.  .1.,  Monk. 
Ix'amsay.  Tessier,  ('ross,  M. 

Appellant.  I'laintiif  in  the  Siipeiii; 
Court  sought  to  recover  machincrv 
traiisferre  1  to  one  .loseph  Kielfer  hv 
deed  of  side  before  notary,  on  tli-' 
giound  that  the  deed  was  simulatci. 
and  that  the  App<'Ilant  was  the  vral 
owner  of  the  Defendant's,  the  pnrcha-^i-: 
and  his  two  l)rothci's,  the  purcha.st' 
.'done  contested  the  action  ;  but  oii'' 
White  intervened  and  alleged  a  pur 
chase  from  .loseph  Kiolt'er.  I/elil,  thiit 
the   sale   to    Kieffer   could   not   I'c   .S''t 


^..il  KXKCI   IHIN 

:.«i.ip  l>y  any  I'vi  ItMicc  less  strong  tlian 
the  il<'^l  oisiile.  iind  tliiU  oven  the  ad- 
mission  l>y  Kictler  tliat  the  sale  was 
t..mtilateii,  (if  sucli  ailmission  existed 
which  it  dops  not)  could  not  ail'ect  the 
li.'lits  of  the  purohnsei'  in  good  faitli 
t!oiii  Kiotl'er.  WhilehcKil  .t'  Kicffer  et 
at.  Sc  H7(//f  intervening.  M.  Jiidguient 
tontirinin-'.  •J"  -'nne,  ISSti.  Sir  A.  A. 
Dorion.   < '.  •!.,    Monk,    Kanisay,   <.*ross, 

i;..i>v,.).i. 

I';.^'  UJSO    DkCIsOIJV  <  >ATII,  POSSKSSORV 

A.  iiox,    CoNTKAtr,    (JiiK(>n:,  Ori.mix.u, 

l.^u■. 

EXCEPTION  A  LA  FORME.— /'aH/cHa; 

.V  ,/.((■/>■-•■"/(.    M.    !-,  1>.    147.     I\     ri.KADINO 

IJVI   I'lIACriCK. 

EXCEPTION     DECLINATOIRE.    —    v. 

i'l.KAiMNn  and  riJAcrici;. 

EXECUTION.— Where  a  land  was  sold 
r.iniliiionaily  on  the  jmrchascr  i^iying 
\\\v  prii'o,  and  the  inu'ehaser  did  not 
\<.w  and  the  land  was  in  the  jiossesionol" 
ill.'  vendor,  it  eannot  l)e  taken  in  exe- 
nitinn  by  a  creditor  of  the  i)urehascr. 
Il'(7/v/'   A    l>i>i,si-crt.  M.  .Fndgment  re- 
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eounnon.  M.  .hidgniont  conliriaing, 
20  Septeniher,  ISS2.  Sir  A.  A.  Dorion. 
C.  .1.,  Monk,  Tessier,  (Jross,  d.l.  IJop.  l! 


Miig, -J'."  March,  1SS;J.  Sir  A    A.  Do- 
on.  C^. I.,  liainsay,  Tessier. J.  dissenting. 

lit ; iinnoveable proper tij — Opposition 

■  'ale  III' part.     I.orscjiie  paruno  oppo- 

-  tiou   ufin   de  distraire    a    una   saisie 

riimneubles    I'opposant     ne    reclame 

ii'iuir   partie  indiviso  fles  imaieubles 

■ii-i>.  le   (Mvaneier  saisissant  ne   pout 

aiiv  cndonner  la  vente  de  la  partie  (jui 

:.-t  jias  rrclamee  par  I'opposant avant 

iU.'  la  fontcstation  sur  Topposition  ne 

-iiit  video,  oil  <lu  nioins   sans   (.lonner 

vi-  ill'  ■^a  roipiete  a   la  partie  saisie. 

' 'i/ii/V  .!■  (•/(•  iV:  Till'  Trust  ami  Lmin  Ci<. 

M.  .liidi-'ineni  reversing,  .'>1    Oct.,  ISS:;. 

^;i  A.  A.  Dorion,  (J.  .1.,  Monk,  Hanisay, 

I'-ii'i,    ('ros>;,   .r.I.,    i!ep.    ')    Dec.   dW. 

""I'l 


Dec,  d'A.  .,< 


Aijai.nst  lanils The  provisions  con- 
tained in  art.  t')4L*  ( '.  < '.  P.  ( I )  are  applica- 
lilo  only  to  eases  wlierein  the  second 
or  subsequent  writ  olexecution  against 
the  lands  of  a  debtor  is  placed  in  the 
sheriirs  hands  while  he  is  still  in  pos- 
session of  the  writ  on  which  the  said 
lands  h;ive  been  seizi-d.  and  while  he  is 
still  in  a  position  to  proceed  to  the  sale 
of  such  lanils  on  the  day  fixed  for  the 
sale. 

Accordingly,  where  an  opposition 
has  been  filed  to  a  sei/uii'  of  land  and 
the  seizure  has  been  susceiiiled.  and 
the  sheriff  has  returned  tin;  writ  and 
pr<irc.t-rcrl)ut  of  seizure  into  the  protho- 
notary's  office,  a  second  seizure  of  the 
same  lands  may  validly  l)e  made  for 
another  <lobt,  and  the  siicrifi"  is  not  re- 
quired to  note  such  siibse(|Uent  writ 
of  execution  as  an  opposition  for  pay- 
ment upon  the  first  writ.  Fuller  ft  al. 
&  Fletcher.  M.  Judgment  reversing, 
1.')  Keb.,  iSSI.  Sir  A.  A.  Dorion,  < '.  .L, 
Monk,  Hainsav.  < 'ross,  Baby,  J.I.  K'op. 
2")  J.  '.t.J.  4  Leg.  Xew.s  %,  I  Dec.  d'A. 
101.'. 

\n  certain  cases,  as  when  the  same 
parties  have  another  suit  [)ending, 
which  may  alter  the  balance  of  indebt- 
edness, the  <  ."oiirt  may  suspend  execu- 
tion in  a  case  decided,  and  the  suspen- 
sion of  the  exe<aition  may  be  extended 
to  the  costs  of  the  attornies.  l>orion 
iV:  Dorion.  M.  Judgment  contirming, 
;^i  (»ctob(M',  ISS,;.  Sir  A.  A.  Dorion,  C.J^, 
Monk,    Ifainsay,     Tessier,     t/'ross,     .J.I. 


huMKiVeiilile^  in  the  [lossession  ol  lliird 
1  i!ii.-  iMuiioi   b(.'  taken    in  exeeiitiou 

«  I'll!.'  in  the  (tossession  of  the  ciira- 
"ir  .V.  ;t  vaiant  estate  claiming  title  to 
•  I' li  |iiiiiieiiy.  A  .judgiiient  iwninot  be 
•■v-.iit"d  against  those  who  were  not 
';■■•  I'.'lants   until   it  ha-'  Ixmmi  declared 

10 


(1)  Winn  the  slicrilf  has  seized  an  iuimo- 
vcalilc  upon  a  Dcli'iulanl  lie  cannot  seize  it 
again  at  llie  suit  of  another  eieditor,  or  of  the 
same  eii'ilitor  lor  another  debt,  Ud  long  its  the 
lirst  seizure  subsists  ;  but  lie  is  bouml  to  note 
any  suhseipieiit  writ  of  cxecutiou  as  an  oppo- 
sition tor  jiaymeut  upon  the  fii'st  writ  and  in 
such  ease  the  lirst-  seizure  laiiiiot  be  abau- 
(loned  nor  susiientleil  exeept  in  lonseipience 
of  oppositions  applieabi'"  .is  well  to  the  seizing 
(ii'eelitor  as  to  those  whose  writs  of  exeeution 
have  been  noted  as  oppositions,  or  with  their 
eonseiit,  or  ]\v  order  nf  a  judge. 
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Monk  iV  lliiui.suy,  -M..  coiicuiied  iis  tin- 
order  w.'is  now  iuoponitivo.  tlic  .siihse- 
queiit  suit  being  lU-cidoil. 

EXECUTOR— WASTE— An  cxtc-utrix 
upi><iiiitod  lior  hiislumd  iier  attorney  to 
manage  the  cslate,  and  lie  made  a  lease 
which,  in  the  opinion  of  the  Conrt,  was 
disadvantageous  to  the  estate,  and  Ibr 
the  purpose  of  deriving  an  unfair 
advantage,  and  he  also  received  l)onuses 
on  several  occasions  without  account- 
ing for  them.  Held,  sufficient  ground 
for  removal  of  the  exetuitrix  iVom  office. 
Uoss  HcUoxH.  M.  .Judgment  eoniirniing, 
121  Dec,  \m:,.  Sir  A.'  A.  Dorion,  <".  .1 ., 
Uamsay,  Tcssier,  Cross,  Mahv,  .1.1.  Hep. 
7  Leg.  .News  ()."». 

'i'hat  (f.Keciitors  eni{)0wered  to  act 
beyond  the  year  and  day  and  until  the 
provisions  of  the  will  are  fully  executed, 
cannot  claim  to  have  the  legatees, 
usufructuary  or  in  j)ro|(erty,  impleaded 
with  them. 

That  an  executor,  ^ned  as  such,  and 
not  denying  the  ex(!Cutoiship,  cannot 
urge  the  nonproof  of  their  having  matle 
an  inventory,  as  a  want  of  proof  of  their 
having  accepted  the  charge.  (Iraij  cJ  al. 
&  Diibuc.  Judgment  confirming,  ')  Sep., 
|87('(.  Dorion,  (,'.  .1..  .AFonk.  I'amsay, 
Sanborn.  Tessier.  .bf.  b'ej).  i'  (^).  L.  j,'. 
234. 


A  lestanu'Utary  executor  is  not  liable 
foi'  an  over  payment  made  on  account 
of  the  estate  in  goo<I  faith.  Iloiirre/ tV 
Hnrtiihiae  el  al.  .fiidiiment  reversing, 
18  Sep.,  iSTT.  Dorion,  C.  ,J.:  ^Innk, 
Eamsay,  Teissier.  .1.1. 

Where  tiic  power.-  of  the  executors 
of  a  will  are  extendeil  beyoiul  the  year 
and  day,  they  may  sue  instead  of  the 
heirs,  wliile  their  powers  Last.  Jjopoiiile 
et  al.  it  (lilib  el  al.  (I.  .hulgment  con- 
firming. •'»  Sept..  ISTll.  Dorion,  ('.  .1., 
^fonk,  liam.say,  Sanborn,  Tessier,  J.I. 

The  account  of.  must  be  reasonable. 
J)aitjnaa  el  al.  »fc  KenncJy.  M.  Judg- 
ment confirming,  M.iJime,  1S8().  Sir  A. 
A.  Dorion,  C  .1.,  >ronk,  Hamsav, Tessier, 
Cross,  J  J. 


The  general  powers  of  an  execium' 
incliuie  the  engagement  of  clerks  tn 
keep  tiie  books  ol  the  estate,  and  to 
carry  on  its  atlairs.  Tiiese  general 
powers  are  not  restricted  by  the  fact 
that  the  executor  has  received  a  legacy 
uniler  the  will,  unless  it  be  appareiu 
from  the  terms  of  the  testament  tluu 
th(!  legacy  was  intended  as  compensa- 
tion for  sjiet'ial  K'rvices. 

The  clerk  eini>loycd  by  an  exctrutor 
to  keep  the  liooks  of  the  estate  went 
on  foi'  several  years  receiving  !{>"4(l()  per 
anniuu  for  his  sei'vices,  and  himself  en 
tered  l\\('  amount  in  the  books.  Jfehl. 
an  acciuie.scence  in  that  rate  of  I'cmii 
neration.  )'"i(iii/  rl  al.  \  Jlullran.  Ij. 
.Iiidgmcnt  reversing,  t'p  Decfuibi'r,  IMS4. 
.Sir  A.  A.  l)orion,  C.  J.,  Uamsay,  Tessier. 
Cross,  Jiaby,  JJ.  Tessier  iV  Cross,  J.I. , 
<lissenting.      \W\>.  s  beg.  News  Id. 

TcstauKMitary  cxetiutors,  for  the  pur- 
poses of  th(^  execution  of  the  will,  art- 
seizeil  as  legal  depositories  of  the  move- 
able property  ol  the  succession,  ainl 
may  claim  ]Jos.session  of  it  even  agaiii.-l 
the  heir  or  legatee."  '.i|S  C.  C. 

The  father  of  minors,  legatees  under 
a  will,  camiot  exclude  the  testamentary 
executor  from  the  ))Ossession  of  tlic 
moveable  i)roperty  of  the  succession, 
even  for  the  \\!^v.  of  the  minors.  A'or- 
mandeaii  A;  McDonnell.  M.  Judgment 
confirming.   27   May,    ISSO.   .sir   A.  \. 


Dorion. 
Baby,  J. 


C.  J.,  3Ioids,    h'amsay,  Oro5 


AN'heie  testamentary  executors  traM>- 
ferred  the  control  of  the  estate  to  an 
other  person,  who  paid  the  monies  1h» 
longing  to  it  into  a  bank  in  his  own 
name,  anil  afterwards  drew  them  out : 
that  the  (Joiu't  below  exercised  a  pro 
per  discretion  in  removing  the  execu- 
tors from  office,  even  without  evideiici- 
of  frauiliilent  intention  or  actual  dissi 
pation  of  the  jfropei  ty.  French  el  al.  A 
Mc(ree  el  al.  M.  .Iiidgment  conlirminL'. 
lil  Jamiarv  iSSii.  .Monk,  IJamsav,  'IV> 
sier,  Cross'.  p,;il.v.  ,1.1.  jjep.  M.  b.'ll.  H 
(I.  F..  V.t. 


EXECUTORY 

■nt.vcT. 


CONTRACT.  —  v.  <  '"> 
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EXPERT. — Aecountaitt.  In  an  action 
to  rocdvor  liack  nionios  alleged  to 
hnvo  l)('(Mi  paid  to  Uespondent  as  his 
sliaio  of  oeitain  snpposeil  profits 
wliicli  Appellant  allej^es  afterwards 
piovoid  to  lie  losses,  the  Court  may  ' 
witliniit  tlio  consent  ol'  the  parties  lefer 
tlio  matter  in  dispute  to  an  acoountant, 
niion  tlio  Court  is  of  opinion  that  the 
I'vidonte  adduced  is  contradictory  and 
iiiisiitisfiictory.  The  Canmla  Paper  <'<>. 
,{■  JldiiiKdi/iie.  M.  Judgment  reversing, 
L':^  Sep  .  i 88 1 .  Sir  A.  A.  Dorion  f.  .1., 
Monk,  Uamsav,  Tcssier,  Baby,  •!•'.  Uep. 
•JiiJ.  |-_'4. 

Whore  the  Court  has  appointed  one 
(■x|H'rt  only,  and  the  exjxu-t  has  pro- 
leedcd  to  act  without  j)rotcst  or  objec- 
tim  by  the  parties,  »hey  will  be  pre- 
sumed to  hav'^  acipiiesced,  and  the  re- 
|iort  will  not  be  sot  aside  on  the  ground 
iiiiied  subse(|Uontly  that  the  Court 
-lionld  have  appointed  three  experts, 
MnllxviiJ' A-  Laiaudeau.  'SI.  dudgment 
' Diitirming,  "J7  November,  ISS").  Sir  A. 
\.  Porion,  C.  .F.,  Monk,  Ramsav,  Cross, 

.1.1.  Uep.  M.  b.  i;.  11,  q.  B,  rtt'i,  •.•  Leg. 

Sows  .')fi. 

EXPERTISE. — \n  order  for  an  ex- 
jirrtiso  will  be  set  aside  if  it  be  reason- 
:ib!e.  .So  where  the  t'?/reof  a  parish  de.s- 
tnbcd  a  jiarishoner's  child  as  being  of 
the  Parisli  of  bachine,  when  in  bact  the 
pkciofthe  lather's  domicile  had  al- 
viivr^  lioen  considered  as  in  the  Parish 
lit  St-banrcnt,  on  the  ground  that  the 
line  of  the  parish  had  been  wrongly 
Iniun  more  than  a  hundred  years  ago, 
nul  the  parishoner  brought  suit  to 
iv.'tiiy  the  register,  an  interlocutory 
iuilgiuoiit  ordering  avant /aire  droit  to 
i-tiil)lisli  by  an  cxpertine  the  limits  of 
till' parish  will  be  set  aside.  La  framboise 
.1  Veinard.  M.  .Tiidgment  reversing, 
><li..  1S7.'(.  Taschereau,  Ramsay,  San- 
''Oni,  Beaudry,   Loranger,  .1.1.   Tasche- 

'Mii,  bnianger  .1.1,  dis. 

EXPERTS.— A  rej)ort  of  experts  is 
ii'H  ,1  liav  to  the  adduction  of  further 
fvidciK-e  in  the  case.  Scott  et  al.  A- 
l^nt/i'tle.  if.  .Tudgnient  reversing,  22 
^qi.  IST'.I.  Sir  A.  A.  Dorion,  C.  J., 
Monk.  Ramsav,  Tessier.  Cross.  .1.1.  Rep. 
-4  1.  111.  -2  l.eir.  Xews  ■■V^:>. 


EX  POST  FACTO  LAW.— r.  \.\\\. 

EXPROPRIATION— Where  a  statute 
lias  given  i)arties  cxpropriateil  the 
right  to  sue  for  uicrease  of  indenmity. 
over  that  fixed  by  the  Commissioners 
award,  the  Coin-t  is  bound  to  weigh  the 
evidence  presented  in  support  of  the 
action,  and  to  increase  th(>  indemnity 
if  the  evidence  is  such  hs  to  sustain  the 
claim  for  increase(i  indenmity.  Ha;/;/ 
et  at.  <f;  T/ie  Mai/or  Ac.  of  Montreal,. 
M.  .Judgment  reversing,  if  .hme,  IS7.'). 
Dorion,  C.  .1.,  Moidv,  'raschoreaii,  Ram- 
say, .Sanborn.  .M.  h'ep.  I*.)  ,1,   \?,{\. 

In  an   action  for  indenmity  lor  land 
taken  for  the  Montieal  ^fountain  Park, 
,  the  I'laintitf  can  go  into  the  full  evi- 
■  denceof  the  value.  And  the  true  value 
:  of  liind  of  that  sort  will  bo  its  price  in 
the  market.   The  Mayor  A-c.  of  Montreal 
k  Morrison  et  al.  ^l.  .ludgment  revers- 
ing, 22.lune  ISTO.    l)orion,  C.  J.,  iMonk, 
Ramsay,  Sanborn,  'I'ossier,  ,bl.  Monk  .v 
Ramsay,  .M.   ilis.  Confirmed    in    f'rivv 
;  Council. 

Expropriation  bi/  Mnnicipal  Corpo- 
ration  for    a    road.     The   formalities 
prescribed  by  the  statute  for  the  open- 
ing of  a  road,  and   for   the   expropria- 
tion of    the    property    of  individuals, 
must  be   rigourously   followetl   and  are 
a  peine  de  nullity.     And  a  mimicip.ality 
failing  to  observe   such  foi'malities  will 
;  bo  coudenmed  to  restore   the   land  ex- 
I  piopriateil,  and  to   pay  damages,   iiot- 
withstanding  the  neglected  formalities 
!  have     been      observed     after     .'iction 
brought. 

The  right  of  a  corporation  to  enter 
upon  expropriated  property  depend- 
upon  the  ^>j*/o»'  evaluation.  The  Corpo- 
ration of  the  Toivnship  of  Nelson  d- 
Lemieiix.  Q.  .Tudgment  confirming,  JH 
Sep.  iSTt),  Dorion,  C.  J.,  Monk.  Raiii- 
I  sav,  Sanborn,  Tessier  .bl.  Rep.  2  (^.  I,. 
R,  22"). 

Wbei'o  the  notices  l)y  po-tingon  each 
lot  of  land  lial)le  to  exproj)riation  have 
not  !<een  given,  as  required  by  See.  17t'>, 
s.  s.  2,  ii7  Vic.  v..  ."d,  the  assessment 
roll  will  be  set  aside,  and  all  furthei- 
proceedings  against  Plaintiff  as  reganls 


'J  ■ 


295 


KXI'KOIMII.VTION 


KXI'llMl'UIATIUN 


2W 


the  iissessiiioiitwill  be  stoppefl.  JJemer.i 
«f'  The  Vily  0/  Montreal.  M.  .Iiul^ment 
leversing,  20  June,  l.S7'.>.  Sir  A.  A.  Do- 
lion,  ('.  .1.,  Monk,  Hanisuy,  Tossicr,  .1.1. 
Kejt.  '2  Leg.  News  '2'2t'i. 

A  vendor  who  soils  a  piopeity  (hiring 
tli<!  piocct'cUngs  ol  cxin'opriation  lor  a 
juilihc  iini>roveniont  is  not  (jarmif  of 
the  i)iiri!liaser  lor  tlio  sharo  of  tlu;  ciost 
of  th(!  imiirovement  with  wliich  the 
jn'operty  is  cliarged,  by  an  assessment 
roll  siibse(|uent  to  the  date  of  the  sale. 
And  this  holds  good  even  whore  the 
assessment  loU  referred  to  was  pre- 
l>ared  under  the  authority  oi  an  Act  of 
the  Legislature  to  take  tlie  ])lace  of  the  I 
original  assesunent  roll  for  the  same  I 
improvement,  made  previous  to  the  1 
sale,  but  whioh  has  been  declared  null  i 
by  the  Courts, — there  being  nothing 
in  the  Act  to  give  a  retroactive  effect 
to  the  new  assessment  roll,  or  to  10- 
serve  to  the  actual  owner  of  a  property 
any  recouise  against  those  I'rom  whom 
lie  had  derived  his  title  after  the  im- 
iirovement had  been  made. 


The  vendors,  by  a  clause  of  the  deed 
of  sale,  rolinquished  and  waived  my 
right  to  tixact  interest  on  the  unpaid 
balance  until  the  net  revenues  of  the 
company  purdiHser  xhould  Ite  sutHcient 
to  pay  the  annual  liabilities  of  the  com- 
pany for  interest,  insuran((!,  <itc.,  in  con- 
nection with  a  certain  loan,  after  which 
they  would  be  entitled  to  receive  inter- 
est to  the  extent  of  seven  per  cent 
out  of  the  surplus  of  revenue,  accord- 
ing to  its  sufiiciency  : — held,  that  the 
true  moaning  of  this  stipulation  was 
that  the  purchaser  should  pay  no  inte- 
rest on  the  ItHlance  due,  durhig  the  ex- 
tension of  time  granted  for  the  pay- 
ment of  the  balance,  unless  the  net 
revenue  of  the  property  tiliould  be  suf- 
ficient to  pay  the  charges  for  interest, 
insurance,  etc.,  not  merely  that  the 
claim  lor  interest  should  lie  postponed. 
Cross  <f'  The  Wmdsor  Co.  M.  .ludginent 
reversing,  li.i  September,  ISW.  Sir  A. 
A.  Doiion,  <.'..!.,  .Monk,  Jiamsav,  Tessier, 
Baby,  .1.1.  Hep.  M.  L.  H.  11.^^.  P..  S.  4 
Dec.  d'A.  2Si). 


FACTOR.— A  i'aotoi'  or  tiommissioii 
iiieiohiint  is  uii  aRont  who  is  cmpioytMl 
10  buy  or  sell  goods  lor  anotlior,  «MtIicr 
ill  Ills  own  naiuo  or  in  tlio  name  of  his 
iniiicipal,  for  whicli  he  nMieives  a  com- 


|ii'iis!ition  commonlj'  callfil 
<ioii.  IT.'Jt'i  C.  S. 


a  comiiiis- 


A  liK'tor  is  commonly  said  to  hi)  an 
ML'i'iit  employed  to  sell  goods  or  mer- 
(  hiiiidi-'e  consigned  or  ddivenvl  to  him 
bv  or  lor  his  princii)al,  i'or  a  compt-nsa- 
lioii  commonly  called  t'aotorago  orconj- 
iiiissinii.  Slorii — Ai/encf/,  ^  .'i.'J. 

FACTUMS. — On  spt-cial  ai)plication, 
nil  liiound  of  poverty,  Hcspondont  was 
)iuiiaitted  to  send  in  lactiuns  in  appeal 
in  writing.  Kintfnbori>iif//i  t{-  I^oumUl. 
•liHlj.'iiit'nt,  Dot!.  IS77.  Dorion,  <.'.  •!.. 
\\n\\]i,  iJamsay,  'i'essicM',  (Jross,  .1,1. 

FAITS  ET  ARTICLES.  — A  husband. 
|p,iily  tn  a  suit  to  authorize  his  wile,  is 
not  Ji  [larty  in  the  suit  within  the 
iiicnuing  of  Art.  22!  < '.  C  P.  1 1 1  and  con- 
-'M|Uontly  he  camiot  he  summoned  to 
aii-uiT  interrogatories  siir  J'ai/s  el  ar/i- 
rlis.  Whitlock  <{•  Malhhoit  eJ  civ.  M. 
•Iiidirmont  contirming,  Dec.  1874.  Do- 
rion, ('.. I.,  .Monk,  Taschereati,  Kamsay, 
^aiiliorii,  ,1,1. 

lasutKcient  answers  .■^ur  J'ni/s  el  ar- 
tlcle-1  ought  not  to  be  rejected  de  piano 
Mv\  tlio  answers  taken  as  confessed, 
but  tile  judge  should  give  the  party  an 
'>li|initunity  of  giving  further  answers, 
"liiMc  ii    appears    that   the  answer   as 


'1'  Till'  parties  in  ,iiiv  suit  may.  at  iiiiy 
liim-  liming  tlic  trial,  and  without  'retarding 
'■ithi'i  trial  or  judgmiMit,  be  e.\aniineil  upon 
irtiinilaiiil  laots  pertinent  to  the  issues. 

liilM'iileil  and  replaced  by  the  following  ; 

■-'-1.  Till'  ]iarties  may  lie  examined  upon  arti- 
iiiliited  liicts  |>ertinenttotlie  is.sue,  andaswit- 
iiusses, 
lacis 
'■nf.  •.'(!.  sen.  S. 


'....V'.    iM.   ir.    [.\.t  1(11,^111,  (..^  bill;    l.-V^UC,  .tllU  lis  »  It- 

ises,  as  soon  as  the  pieus  aiv.  filed,  upon  th(! 
Is  ill  issue  as  then  joined.   ().  48    Vic, 

f.  '.'(I,  sen.  S. 


given  wero  in  good  faith,  ind  such  as 
might  reasonably  be  consideied  sufti 
cient.  McG'reei'i/  <(■  Dtnicel.  (^  .Judg- 
ment reversing,  (>  May,  IS7'.».  Dorion, 
C.  .1.,  Monk,  Ihimsay,  'I'essior,  (Jross, 
.M. 'ressitu',  .1.  dis.   I{((p.    10  IJev.   F^eg. 

Where  a  party  neglects  to  answer 
J'uilx  cl  articles  and  makes  ap]dication 
to  the  (,'ourt  to  have  his  default  taken 
off,  and  thus  the  fails  el  articles  are 
taken  as  «'onfessed,  is  reversed  bv  the 
(.'ourt,  and  judgment  is  given  entirely 
on  the  evidence  so  obtaineil,  the  Court 
of. Appeal  will  reverse  the  judgment 
but  will  condemn  the  party  .so  in  de- 
faidt  to  ]tay  the  costs  of  the  appeal. 
MrGreeci/  \'  fiapiKi.  .fudgmont  revers- 
ing 4.1une,  ISSO.  Dorion,  C. -I.,  Monk, 
Ramsay.  Tessier,  Cross,  .F.T.  |{anisav, -1. 
•  lis.  us  to  the  costs  in  .\ppeal,  the  Res- 
pondent being  wholely  in  the  wrong 
on  that  incident. 

FALSE  IMPRISONMENT.—'*.  Dam.\(iks. 
.\n  action  of  damages  will  lie  for  false 
impiisonment  whtn-e  it  appears  the 
proceedings  are  maliciious  and  without 
j)roV)able  cause.  Jieaiidoiu  d-  Hoissean. 
•ludgment  (ionlirming,  .lune  187.').  Do- 
rion. ('.  .1.,  ifonk,  Taschcreau,  Ramsay, 
Sanborn,  .1.1. 

There  must  b(!  malice  and  want  of 
probable  cause  to  render  a  person 
liable  for  arresting  another  under  legal 
process.  Heauchemiii,  &  Tnideaii.  .Judg- 
ment contirming,  Sep.  IS7t').  Dorion, 
<J.  .1..  Monk.  Ramsav.  Sanborn,  Tessier 

\  creditor  who  arrests  his  debtor  on 
caiHus,  and  has  probable  cause  for  so 
doing,  is  not  liable  in  damages  although 

.  the  debtor  can  justify  his  proceedings. 

i  Lapierre  A;  Guf/non,  (.}.  Judgment 
reversing  7  December,  1877.  Dorion,  ('. 
•T.,   .Monk.   liamsay,  'IVssier,  Cross.  .1.1. 
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'Icssior,  .).,  (lis.  Iic|),  s  l{(>v.  Leg.  7li7,    tivr,  ihi-if  IxMiig  no  xuHuiiciit  ininon 


I  l^eg.  NowH  ;i2. 

K.,  11  ilol)tor  rcMidciil  in  *  Miturin,  Inking 
on  tho  «n<i  ol  ilo))urtui'(>  I'm-  n  trip  to 
Kuropc,  pasMod  thro(i>{li  tin-  <Mty  of 
Montroal,  and  wliiln  tliorc  iflusorj  to 
inako  u  sottlpinent  ot'un  ovorduo  tUibl 
witli  liis  creditoi's,  Mrl{.  ct  af.,  who  had 
inHtitiited  le;;al  piocctuhn^s  in  Untario 
t«i  recover  thoir  debt,  \vliii;h  protiood- 
lu^H  were  still  pondin;:.  McW.  ef  uL, 
lh<M(Mipon  caused  him  to  Ik-  aiiestcd, 
iind  S.  j>aid  tlie  debt.  SnItstMiuently  S. 
"laimed  damages  Irom  McU.  el  «/.,  ('or 
du'  lualicious  issue  and  execution  ol'tlie 
Writ  o\'  capias. 

.MeH.  ef  ill.,  tlie  respondents,  on  ap- 
})eal,  relied  on  a  jilea  of  jiwtiHcation, 
alleging  that  when  they  arrested  the 
appellant,  they  acted  witii  leasonable 
and  i)rol)ahle  (MUise.  Jn  liis  allidavit, 
the  reasons  given  liy  tlie  <leponent 
MeJ{.,  one  of  the  defendants,  for  his 
belief  that  the  appellant  was  al)Out  to 
leave  the  J'rovinee  of  t'anada  were  as 
Ibllows: — '<  That  ^Ir.  J'.,  the  deponents 
partnei',  was  informed  last  night  in 
'I'oronto  by  one  Jl.,  a  broker,  that  the 
saidW.  .I.S.  was  leaving  inuniidiately 
th(^  Dominion  of  Canada,  to  cross  ovei- 
the  sea  for  Ein'Oi>e  oi'  parts  unknown, 
and  deponent  was  hiins<^lf  informed, 
this  <lay,  by  .7.  H.,  brokir,  of  the  said 
W.  .J.  S's  depai'tun;  for  Eurojie  ami 
other  places  ''  The  appellant  S.  was 
carrying  on  ))usiness  as  wholesale  gro- 
cer at  Toronto,  and  was  leaving  with 
liis  son  for  tlie  I'aris  Exhibition,  and 
there  was  evi<lence  that  he  was  in  the 
habit  of  (crossing  almost  every  year, 
and  that  his  banker,  and  all  his  business 
friends  knew  h(^  was  only  h-aving  lor  a 
trij);  and  there  was  no  evidence  that 
the  deponent  had  been  informed  that 
appellant  was  leaving  with  intent  to 
defraud.  There  was  also  evidence  given 
by  Mcl{.,  that  aftei'  the  issue  of  the 
capias,  but  before  its  execution, 
deponent  asked  plaintitf  for  ti 
inent  of  what  was  due  to  him,  ai  a 

plaintiff  answered  him  "that  S.  uld 
not  jiay  him,  that  he  might  get  his 
money  the  best  way  he  could." 


al>le  and  probai)le  cause*  stated  I'oi 
believing  that  the  del)tor  waH  leaving' 
'  with  intent  to  defraud  his  (;reditor>  ; 
and  that  tin*  evidence  showed  tin- 
respondent  had  no  i'easoiuil>le  and 
probabh*  cause  for  issuing  the  writ  ol 
caj)ias  in  <|uestion. 

Damages  lor  illegal  arrtsst  undti 
capias.  I'lobable  ciuise  is  a  sufHciont 
.justification  for  arrest  under  cajiian. 
S/tair  il'  Mackenzie.  Morion, C.  J.,  \lonk, 
hamsay,  <!ross.  Baby,  J.T.  |)orion,  <'.  .)„ 
Cross,  .1.,  dis.  Judgment  confirming  I- 
Nov.,  IMSO.  1,'op.  ;;  I.eg.  News  :W.K  j 
Dec.  de  la  Cour  d'Appel  2'). 

On  appeal  to  the  Sui)romo  ('ouit 
the  judgment  was  reversed,  that  Coiut 
being  of  ojiinion  that  the  departurt!  ol 
the  I'laintifl"  without  paying  a  connuer 
cial  debt  after  laiving  avoidtnl  Defoii 
dants"  collector,  vainly  resisted  pay 
ment  by  an  lui tenable  action,  and  then 
setting  his  creditor  at  defiance  by  tell 
ing  him  he-  would  not  pay,  and  thiu 
he  might  get  his  money  the  best  way 
he  could,  was  not  ••  probable  cause"  tn 
justify  the  allegation  of  the  Defendant 
that  he  whs  leaving  the  Pi'ovinee  with 
intent  to  defraud. 

Where  a  person  who  has  been  arrcsteil 
under  a  capias  and  given  bail,  has  beon 
subsequently  adjudged  to  tile  a  state- 
ment, and  make  ajudicial  abandonment 
of  his  projierty.  and  has  made  default, 
that  he  cannot  be  conilonmed  to  im 
lirisonmcnt  in  coiisefiuence  of  such  do 
fault,  fio/ilriii'/  <t  La  Jianque  d'Ho 
chetai/u,  M.  .Judgment  reversing,  I'l 
Marcii,  ISS").  Sir  A.  A.  Dorion,  C.  .1., 
^fonk,  h'amsav.  Cross,  Baby,  JJ.  I!i'|i. 
2',t.l.  I ',»!>. 

FAUX.    INSCRIPTION    EN~v.  Iamku 

HATrON. 


Held: — Ihat  a  deed,  purporting  to  U 
LiK'  coj)y  ol  '  notarial  copy  of  a  minule 
that  cann<'  ►»  fotmd  among  the  deed* 
of  a  notary  deceased,  makes  proof  ol 
its  contents,  if  it  appears  that  theiv 
w  IS  an  original  deed  of  that  kind.  La- 
montague  A  Cnnfatif.  -Judgment  revers 
Jleld: — That  tjie  atfidavit  was  defec-    ing,  l.'i  Sep.,  IST4.  Moi  '<,  Taschereaii 
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i.'ain^iKV,  Sftiilioni,  Sicottf,  .1.1.  I>r|i.    (. 
I;,  v.  I."'';.'.  '■'••T. 

Ill  iIh-  iriiniil)'  ol'  n  notiuial  ilrcd 
.,|.i).itilr-*,  reiimis,  worils  i'llact><|  niiil 
:ni<'i'iin<'atioii>  hliniild  Im^  )iaraiili<>il  tui)| 
i.otcil  ill  till'  vcriiyin>{  (ilaii.st'. 

\  »liccl  rdiitaiiiiii;:  a  ilccil  ul' wmMiiilv 
ivitli  livpiithcc  stitclitiil  into  tlu-  iiiaiii 
.|.T(1,  iiiit  not  nocosMarily  ronniii;.'  i)art 
olit.  i«i  a  renvoi. 

^mli  a  iUxmI  of  iscciii'ity  not  ko  pa- 
i.i|.|ii'(|  aii<l  iiotoil  is  not  a  notarial  <li'«'il 
,ii.i  will  not  civiito  an  liypotiicc!, 

Miiinlos  should  In-  writttMi  it'iiii  du- 
'ilh ,  .iditsi/  J'uirr  (i/in.'<til/e  m  iiniri/c,  iti 

■  II  /rslc,  III  iiii'il.ii/  laiKHcnl  aiiciin  Itlaiic 

■  nlnmi,  tiii.'oii  si  fan  If  jf  it.it,  die  sera 
iijHti'^c  rl  rcDiine  i)  la  fin  ilr  hi  riole,el 
iiiilrssniis,  tii'diil  i/ii' il  soil  .sif/iif'  {Oi'il. 
Jil  iiiiiis  •I'ffi-I.   |. ")!{.■)). 

Kvidi'iioe  that  a  tlood  was  written 
iiid  sijiuod  olsowliero  tlian  whnrn  it 
|.tii|io)ts  to  1)1^  written  and  si;,'ned 
!• lids  to  :\iYo.ct  the  aMthontinity  oi' tlic 
viriiyin;.'  tdauso-  Panet  «!•  Jfiimel,  'J. 
iiidunn'iit  I'ovei'sinj.',  7.  Doc,  IS74. 
Iiorion.  *'.  .1,,  Monk,  IJainsay,  Sanborn, 
.1.1. 

lint  this  jiidyinonl  was  reversod  in 
liii'  I'livy  <  'ounoil. 

All  holograph  will,  on  the  I'uod  of 
'.vliicii    ajipear     certain     over-writings, 

■  liiiiigcs  and  allcrationH  of  an  iinma- 
;■  rial  I'harai'ter,  will  not  l)e  set  asid(', 
iinl  sjiecially  so  in  the  absence  oi' satis- 
lactoiy  proof  that  thoy  were  made  by 
•01111'  person  other  than  the  testator. 
I'lirlhiij  A-   Tejiiphlnn.     M.  Judgment 

'inlirii'iing,     'I'l     ])ec.,     1S74.      Monk, 
riioliiioan,  Kamsav,  Sanborn,   .Sicotte, 

■i.i,  I ;.•]..  I '.I  J.  .s.-). 

\  inis-statemcnt  in  a  deed  is  not  nc- 
" -warily  a  y'cNM'.  Prerosi  ifc  Ldlreillc. 
M.  .liidgiiuMit  oonfirining,  Sci).,  1877. 
""ir  A.  A.  Dorion,  0.  .F.,  3Ionk,  iiainsay, 

'^aiilinrii,  Tessier,  J.I. 

/"  Slieri/r'n  lille. — On  an  Inscription 
I V  an  interested  creditor,  a  .'^heritfs  title 


may  be  dcelmi'd  t'anj'.  And  this  al- 
though the  Sheiitl's  title  be  ivgistored, 
and  that  the  immoveaiile  was  passoil 
into  the  hands  uf  a  tliird  party  wliose 
title  idso  was  registered.  Carpenter  if" 
/V/'v.lJj.  .Iiiilgineiil  eonlirming,  .'•  March, 
l.*<77.  Sir  A.  A.  horion,  <'.  .).,  HaniHay, 
.•^anborii.  I'esHici,  ,|J.  .Simborn,  .1.,  dis. 
Ifep-  ■'  'i'-   I"   I''.  'IN.  S   |{,.v.   Leg.   '2H:i. 

Where  a  ereditor  opposes  lor  money 
on  the  proceeds  of  a  sale  by  the  Sherifl", 
and  it  appears  that  the  SheriH"  and  ail- 
Jndlcatalre  have  made  a  tr.insaetion  by 
which  instead  ol  the  actual  payment 
of  the  money  they  have  siibslitutod 
(M)mpensation  between  a  dfdit  duo  by 
the  .Slioritf  who  is  insolvent,  to  the  «f/ 
Jiiillc.iilaire  and  his  family,  the  return 
of  the  Slu'iill' will  be  declared 7if/(/.r  and 
aj'nlle  rnehirr.  b(>  ordered.  La  SdcUIS 
lie  Conxlriii'liim  I'irinanrnir  <le  QuiUjec. 
\  Marllii.  *i.  .iiidgineiit  reversing,  7 
.S'pt..  iSMt.  Sir  A.  A.  Dorion.  <'.  .1  , 
.Monk,  liam^av.  < 'ross,  Mel 'oid,.l.l.  Hep, 
10  Kev.  L<'g.  ill '.I. 

FEES. r.    liKdISTKATlDN    I'KKS. 

FEES  OF  ADVOCATES.— »•.  Ai.vo.  atks 
AXi)  Attouxkvs. 


FENCES.  —  r. 

(!ASi;S. 


DaMAIIIOS. liAII.WAY 


FIRE.— '•.  Damaijks — bi-ASi;,  Ac 

Jtc.sjKinsiltilil!/  iif  leasee. — Tlie  pre- 
sumption eHtablished  by  articles  Iti'J'.t- 
Kllid  ('.  ( '.  does  not  ari.se  in  favour  of  a 
lessor,  when  the  fire  arosi;  in  other  pro- 
mises leased  by  his  tenant  and  com- 
municating with  those  belonging  to 
riaintilf.  I'insonneanll  it-  (ierikin.  M. 
Judgment  eonHrming,  .lune  IS7;>.  Do- 
rion, <J.  .1.  Monk,  rascluireau,  b'ainsay, 
.Sanborn  JJ. 

Neyliijence  of  tenant. — Where  a  lire 
occurs  through  the  negligence  of  the 
tenant,  ho  will  bo  liable  in  damages  to 
the  i)ropriotor.  Steele  «fr  Jamlcaon.  M 
.ludgment  reversing,  'I'l  .June,  187(1. 
Dorion,  < '. .!.,  .Monk,  Kainsay  k  Tessier, 
.IJ.  dis.  on  the  grouiul  that  the  works 
carried  on  with  knowle<lge  of  lessor 
were  of  a  perilous  nature,  and  that  no 
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lack  oldiligeiiop  wa-;  -^liown.  ('onliniKMl 
ill  I'iivy  (Jouncil. 

FIRE  INSURANCE.—'.  !vsi  kanvi:. 

FIRE  IN  WOODS.-'    Hama.u:^. 

FOLLE  ENCHERE.-'.     I  a.  v.— Saii:. 

FORCE  MAJEURE.— r.  D.xma.  i>. 

It  is  iiuuiiilteiit  (111  !i  |iiirly  !illfi:iiifj; 
I'orcr  iiinjcun  jis  u  jiwlilication  toju'ovo 
it.  .'^•1  wlifu  ;i  I'lrik  wii^  <'iitnist('(l  liy 
his  ctniiioyfr  witli  iiioiicx  to  luako  piir- 
«'hasi\s,  aiid  ln'  could  not  produce  the 
nioiioy  and  saiil  it  iiad  hci'li  stolen 
rrniii  him,  lie  was  held  liahlc  for  tlio 
money  Cailiiii.'  to  prove  that  it  had  heen 
stolen  IVoMi  him,  ami  tlitit  he  had  used 
due  diliueiii-e  to  pi'otect  it.  (jfurcl  .1- 
Martin  il  ill.  M.  .Indninent  conlirniinir. 
June.  IsTI.  T.i-iii<-rraii.  li'ani>!iy.  San- 
horn.  I.oraiii:''!  ,1.1.  'I'lischei  eaii.  .1.    dis. 
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FOREIGN  PRINCIPAL. 

M  Wh  \TI  . 


I'm  idi;. 


FORGERY  OF  RECEIPT.  —    />'/'////  .1 

Vhin-rh.   M.    .1  iiil'.'iiiinl    iiiiiliniiinL'.  L'> 

April  1^^-.  >ii  A.  .\.  Ii.iiioii.  ( '.  .!.• 
Monk,  l.',im-a\ .  ( 'io>~,  r,;il.y,  .1.1. 

FORGERY.  -'•.  fiMMiNvi.  I, AW. 

The  hill  then  MJ   pinol   i»  nil    (||,.   |iai(\ 
Jil'odlieilii:   ,1     .heik.     the    >iL'liatlUe    of 
which  i>  denied.     t(i    e>I;ili|isli  it  1-    tile 
check  of  the  party   \\lio>c    >ii.'iiatm'c    it 
jiiupoi  t  -  III  lic.ir. 

I^\iilciu-f  tlial  I'lvc-  li^i'  io  a  con- 
jeciiiic,  hui  whicii  n|  i|w|.|r  would  not 
he  proof.  i>  not  in.idiiii--ilile  under  oiti' 
system,  a-  it  ma\  Ipc  ii-cd  l.y  the  jiid^'e 
in  tlecidiii;!  on  wliiili  side  is  the  halance 
of  e\  idcncc.  I'rool  of  liaiidwritin.LT  is 
v<'r\  iinceituiii.  ClurL  >\'  'I'Ih-  h'..i(li(tu<je 
Hank  «l  f'oiiiitlii.  ,lud,L'nienl  reNcrsiiii:, 
4  Kel>ruary  ISSO.  Sir  A.  A.  I)orion,('.  ,1.. 
Monk,  liamsay.  ies^iei.  ('aron.  .1.1. 
h'ep.  -1  I.ei:.  New-.  \'>. 

FORGERY  OF  BODY  OF  DRAFT. 

Where  a  Hank  diaw>  a  dratf  for  fU")  on 
one  of  its  hijtnches.  and  faiU  to  advise 
siioh  hi'Miich  of   tliefiict,    ,ind  till' (h'aft 


is  afterwai'ds  raiscil  to  0110  for  S"iOij<i, 
and  so  skilU'ully  as  to  deceive  tli- 
hraiich  ollice.  which  pays  tiio  aiuouiit 
of  the  draft  as  raised  to  another  Jiaiik, 
lioldinu'  ihi^  (haft  in  ^'ood  faith,  and,  in 
conse(iuence  of  such  payment,  tlii> 
latter  Batik  juiys  !f;ir)(M»  on  account 
ther(>of  to  th(^  p(>rson  from  wlioin  tiic 
!'.  uk  received  it,  the  former  l!aiil\ 
cannot  recover  from  the  latter  Haul; 
tlie  amonnt  so  paid  to  it.  The  I'liion 
JiaiiLA-  The  (hifario  J  lank.  .M.  .ludi: 
ment  contirining.  1'4  Nov.  ISNt.  .*<ir  A. 
A.  Dorioii.  ( '.  .1,.  Monk,  liamsav,  < 'r(*>>. 
Rahy.  .1.1.  Monk,  .1.  .lis.  Uep.  -JA  .1.  :;<tu, 
.;   hej:.  .News  .iSt'i.   I    l>ec.   d'.\ppel  'is. 

FORMA  PAUPERIS-c.  aiikai ( lu 

MINAI,   LAW. {■A(TL'M>. 

II  a  party  estal'ishe.s  undtM' oath  tiw' 
lie  "iwi  >  not  possess  .••nihcieiit  means  to 
make  the  necessary  disliiirsenient.-,  tli^' 
court  or  a  jud,i:e.  ii|)on  heinji  satisfici 
hy  atliihivit  that  such  party  has  a  uoul 
cau<e  of  action  or  a  goo'J  (.lefence,  n\d\ 
L'r.iiit  him  lea\'e  to  plead  in  Juniiu  jun: 
/<cr/v.  and  may  order  all  oHicers,  of  jn- 
tice  to  alford  him  their  services  withoii! 
any  remuneration  :  hut  such  party,  it  ic 
tail-  III  the  suit  is  not  exempt  IVoin 
condemnation  to  )iay  costs  to  tlientli'-! 
party,  ."d  ('.<•.  |'. 

W'lnre  ii  Ik'lendaiit  petitioned  to  if 
released  froii'  capi.'is,  and  the  petition 
w;is  rejected,  /n/d  that  he  could  ]\>n 
appeal  from  such  ju'liiuient  /';/  I'lirimi 
jiifii  jii  lis.  <  'iiiKiifian  lUiiik  of  ('(iiiniii'ire 
.(■  limini.  M.  .lud^'inent  iL'  l»ec.  1^71. 
horioii  < '.  .1.  Monk,  Taschereau.  li.iin 
sa\.  Sanl>oin.  .I..I.  Hep.  I'."  I.  I  Hi. 

LfiiiiiillA  l.t  ./nil//  \i\\,.t'.\i.  Id.;.  (^.11. 
issf." 

FRAIS In      I'Veiich.     co<ts.     takc-ii 

;:eneraliy.  are  called  i/rpciis  ilc  /'ac/i"ii. 
J'rais  \-  >oinetimes  used  to  e.\pre.>s  a 
particiil.'ir  item  of  costs,  as  /'uhj  /'rai-i, 
"  f'niix  i<r^iiiilicivu3\"  (Ord.  \Wu.  T. 
.\'ll.  art.  .;.  1  .loiwse  I4S)  ,irt.  li'.K'.i'., 
which,  however,  would  more  propcrh 
have  heeii  called  il^'/x'iis.  t'rois  is  al-ii 
used  as  a  ,i;(Mieric  word  to  e.xpress  all 
kinds  of  (!()sts.  Its  in  article  li»42(;.  r.C. 


.",tl,"l 
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1(111  law  on  tlu'  siiltject  of  costs  uriscs 
|,iiii('i|'iillv  out  ol  tlio  <>nl.  ol'  ltW'»7.  It 
i.  111  ilii'-c  words. 

•  Tiiutt'  p.'ii'tie.  soil  |)i-in<;i|iale  on  in- 
rriveniiiitt'.  <i"i  ."iiccoiiiliera  iiu'ini'  fiux 
ivii\()i>.  (U'cliiiatoiros,  ('"vocations  on 
r^'lcnicnts  lie  .jnjics.  sora  condaimice 
;iiix  ilcpciis  indclininn^nt,  nonohstfiiit  la 
|ii()\iinitp  on  antrcs  (jnalitcs  dcs  \>a\- 
IH-;  Mins  <|nH^  soils  pietexle  d'(''f|nit<'', 
h.irtiiL'c  il'avis,  on  pour  ()nol(|n'antrc 
,,iii-;c  i|Uf  cc  soil,  clle  en  pnissc  ctro 
liiM'liari-'rr.  IV'tciidons  ,i  nos  conrs  do 
|Miiciin'iit.  maiid  conseil.  conrs  dcs 
mAc-.  cI  auti'cs  iiOi*  t;oin\s  :  rccinctts  de 
uotiv  lintel  ct  dn  j)alais,  tst  a  to;u- 
:iiitr<'>  injri's.  ile  pi'ononctor  par  hois  do 
roiir>  sans  dcpens.  Vonloiis  ((ii'ils 
~()iciil  iMXcs  en  vertn  de  notre  prosontc 
(Uiloiinanee,  an  pioHt  de  celiii  qui  anra 
olitiMiii  detinitivement,  encore  <|u'ils 
niMisseiii  pas  etc  adjiiLrcs,  sans  nn'ils 
|iiiisscnt  etr(!  inodeivs.  liiiiiides  ni  re- 
-nvs."     Tit  re  XXXI.  art.  I. 

FRANC  ET  QUITTE.  —r.  f..NTi:A.  r.— 

Ih  Miiin;c. —  l>.\.MA(iKs. 

\  properly  was  sold  ''  tree  and  cdear 
■  111  .til  incinnlirances  whatsoever,  save 
•■  ami  except  a  \  endor's  prixileire  lor 
••  s.'i, •_'•")( I  in  favor  of  the  hi-iis  .Mcd\eii- 
•• /.ie,'"  which  tile  vi'iidors  i»y  the  deed 
nf-Mle  undertook  to  pay,  and  have  a 
'li-i'liaii-'e  thereof  dnly  registen^d. 

Ilelil  : — 1st  'I'hat  the  al>ove  clause 
i.'iii:.'  eijiiivalent  to  a  stipulation  of 
Jranc  I'l  i/iii/tr,  satisfaction  thereol  was 
a  iiindition  precedent  to  the  institution 
•if  an  action  lor  the  purchase  money  oi 
luy  portion  thereof,  or  for  arrears  of 
iiilii'i'-t. 

Jill  I.  That  the  purchaser,  sued  for  an 
instalment  of  tin-  purchase  money,  pro- 
pcrly  pU'a(h'<l  the  vendor's  <lefault  to 
liiliil  the   condition,    hy    an    excrpfion 

icitijKirinri'. 

iid.  fhat  the  purchaser,  in  order  to 
1"  ill  a  position  to  claim  daniaires  for 
noil  siitisfaotion  of  the  clause  of  J'ruuc 
i'l  ijiiitt)/,  should  put  the  vendor  ni  ile- 
iifni-t  to  remove  the  incnmhrance  .anil 
;ill'i\\  ;i  reasonahle  dela\'    for   doini;  so. 


Ijiiir  if-  Fro(Inni//iaiii.  M.  .Fiidfiinent  re 
versinjr. '.)  Keh. 'ISSI.  Sir  .\.  .\.  Dorion, 
<'.  .1..  >[onk.  Kainsay,  Bahy,  ( 'aron  J.I. 
Iiop.  L'.')  .f.  172.  4  Leg.  News  fiT. 

FRANCHISE.  —  Inequitable  exercise  of 
a  Municipal.  A  stro(ft  Uailway  Com 
pany,  anthorLsed  l)y  statute  (24  Vict.  c. 
S4)  to  construct  a  track  upon  and  along 
the  highways  in  the  |)arishof  Montreal, 
leading  into  the  streets  of  the  (Jity 
"  and  to  use  and  occupy  any  and  sucli 
"parts  of  any  of  the  streets  on  high 
•'  ways  aforesaid  as  may  he  riMpiii'ed 
"  for  the  purpose  of  their  railway  track 
•'  and  the  laying  of  the  rails  and  the 
'•  rmniing  of  their  cars  and  carriages,  " 
exceeds  it-'  powers  hy  laying  tlie  trai-k 
on  one  si(te  of  a  highway,  within  .si.x  feet 
from  the  line  of  the  adjoining  property, 
the  value  of  which  was  tluM'ehy  greatly 
diminished.  Where  a  right  of  passage 
IS  given  it  should  he  exercised  ex  (vqui> 
el  1)011(1,  in  accordance  with  the  use  and 
di'stination  of  the  highway,  so  as  to 
cause  as  little  inconvenience  as  possible 
(coini)atil)le  with  the  exercise  of  the 
privilege)  to  the  puhlic,  and  the  ail 
joining  proprietors.  .\nd,  in  the  pre- 
sent case  the  track  should  have  been 
constincted  on  the  part  of  the  high- 
way used  hy  vehicles,  and  not  oti  one 
side  thereof  used  i)y  persons  on  foot, 
and  where  the  running  of  the  cars 
interfered  with  access  to  the  adjoining 
l)roperty. 

.Neither  the  trustees  of  the  Montreal 
Turnpike  roads,  nor  the  municipality  of 
the  parish,  had  any  right  to  authorize 
the  laying  of  the  track  of  the  railway 
on  one  side  of  the  highway,  so  as  innie 
cessarily  to  injure  the  adjacent  pro 
[xM'ty.  Rosn  if-  67///  Passeii'/rr  liailwaij 
(\).  M.  .Fndgment  reversing.  10  Sep., 
iST'.t.  Sir  A.  A.  Dorion,  C.  . I.,  Monk, 
Uainsay,  Tessier,  Cross,  .1.1,    Hep.   24.1. 

FRAUD. — '".    lv\i:crT()i;v    ('ontkai't 

l\SilI,Vi:\CV PAIJTMlh:. SiCCKSSlON. 

A  |iarty  hiinseli    guilty  of   fraud  can 
not  seek  that  ;i   contract    he    set  aside 
on  account  ot  that  Iraud,  even   against 
the  party  who  concocted  and  originally 
suggested  the  fraud,  (iareaii  tf-  (>areati, 
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M.  .Iiulgiiieiit  cdiiiirniin;;.  !■'>  ,luiii>, 
IH77.  Dorioi),  ('.  .1.,  Monk,  Kauisav. 
Sanborn,  Tessier  .1.1.  Jfoj).  1.'4  .1.  24S. 

Jijl  atfeut Where  an  agent  in  mak- 
ing ii  contiat't  I'raudulently  suppres.sed 
a  material  fact  vvitliin  liis  knowledge, 
liis  principal  cannot  profit  by  theliHud, 
although  he  wa.s  hinisollignorant  ot'the 
tact  HUjjpressed,  al/erhin  circuitirentio 
alii non  jyruibel uctioinm.  tic  riij.  in  2, 40. 

And  so  where  shares  were  sold, 
j)inporting  to  be  shares  of  an  incorpo- 
rated company,  wlien,  in  fact,  no  such 
corj)oration  was  in  existence,  the  ei-roi' 
into  which  tlie  purchaser  was  led  was 
sufficient  to  annul  the  contract.  Chre- 
tien and  <  rowie;/,  ^I.  .Judgment  con- 
1irmi)ig.  lO.lan.  liSS2.  J{ep.  .">  Leir.  News 
L>62,  2  Dec.  d'A.  385. 

It  is  not  fraud  for  a  fathei'  to  pur- 
i;hase  the  furniture  belonging  to  the 
husbantl  of  his  daughter  lor  her  protec- 
tion, and  to  leave  her  in  jiosscssion  of 
it  in  th<'  common  habitation  of  the 
iamily,  and  a  purchase  of  this  sort  gives 
rise  to  no  pi'csumption  of  .simulation. 
Johnalon  A:  tScnfl.  M.  .ludgment  con- 
firming, 20  .""September  1SS2,  Monk, 
b'anisay.  Tessier,  Cross.  Baby  .1.). 

A  punhasei'  who  buys  tlie  i)roperty 
of  his  brother-in-law  in  order  to  assist 
hhu,  agreeing  to  pay  his  debts,  mny 
licitly  contract  with  a  creditor,  who 
does  not  know  of  the  sale,  to  take  less 
than  the  face  vaUie  of  the  debt. 
Blouin    tV     Jinmellc    ^l.      .Fudguient 

•  ontinning,  20  Noveinbei'  I.SS2.  Monk, 
Hanisay,  Tessier.  (.'ross,  IJabv  .1.1.  Hep. 
;;  Dec.  d"A.  .K^. 

I.'lntime  qui  a  achele  une  toire  dc 
son  l)eau-frer!'  Scott,  a  la  charge  <)e 
jiayer  les  dettes  de  ceiui-ci,  I'atait  diuis 
le  but  de  venir  en  aide  a  Scott,  1 1  (|ue 
<ette  transaction  n'est  nullement  enta- 
chee  de  do).     JUnviu   A"    linnie/lc,  M. 

•  ludgment  confirming,  20  Nov.  1S<S2. 
Monk,  h'amsav,  Tessier,  Cross,  Baby  .1.1. 
b-eji.  a  Dec.  <rA.  :>S. 

Xiiilili/    of    ilci.il JJ;//iii(/iei- L"aii- 

ni.lation  d'une  vcnte  on  donation  d"un 
immeuble,  ))our  caus<^  de  fraude,  n'at- 
teint  pas  rhyjiotheiiue  consentie  A  im 
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tiers  de  bonne  foi,  lorsque  remprunteur 
possede  le  dit  immeuble  en  vertu  de 
titres  i)arfait8  a  leur  face  et  n'indiquain 
aucun  signe  app.irent  tie  nuUit*?.  Nor- 
viandin  ct  les  Reliyieuscs  Carm4Uteit 
d  Hochelaga,  'SI.  .ludgment  confii'ming 
21  De«-.  I8H;j.  .Sir  A.  A.  Dorion,  .J.  Kani 
sav,  Tessier,  (.^ross,  Babv  .1.1.  Kep.  :; 
Dec.  .1.  A.  ;J20. 


FRAUDULENT 

IX.SOI.VKNCY. 


PREFERENCE. 


FREIGHT.— r.  C.^KKiKKs. 

l'"ieight  is  the  recompense  payable 
for  the  lease  of  a  ship  or  for  carryin;; 
goods  u|)on  a  lawiul  voyage  to  the  place 
of  their  destination.  In  the  absence 
of  express  stipulation  it  i>i  not  due 
until  the  carriage  is  completely  per 
formed,  except  in  the  cases  specified  in 
this  section.  2442  C.  C. 

freight  is  due  for  cattle,  received  on 
board  a  ship,  dying  on  the  passage  ami 
thrown  over-board,  liickerdi/ke  *{•  Miir- 
raif.  31.  .ludgment  confirming,  '1^ 
March,  ISS2.  Sir  A.  A.  Dorion,  (J.  .1. 
Hamsay,  Tessier,  ''rossi,  Baby.  .1.1.  Kep. 
.")  beg.  .News   I4',t. 

.\oTi: There  was  also  a  naso  ol' Head 

i{'  Miirraij  decide<l   the   same  day  ami 
involving  a  similar  question. 

Where  goods  were  to  be  delivered  t<) 
the  boliler  of  a  bill  of  lading  on  pay- 
ment of  freight,  and  thoy  were  in  fuel 
delivered  to  the  holder  of  the  bill,  a 
carrier,  without  paying  freight,  and  on 
the  sole  credit  of  the  <!arrier,  who  had 
funds  froiu  the  real  unknown  consignei> 
to  pay  the  fVoight,  the  carriei'  havin^L' 
become  insolvent,  the  captain  cannot 
recover  the  freight  from  the  consignftf. 
Flelrher  Ar  Jiirkford.  M.  .ludgment 
contirujing.  Sep.,  1"T.').  Doi'ion,  C.  .1.. 
Monk,  Taschereau,  liaiiisav,  Sanborn. 
.1.1. 


.An  action  for  freight  may  be  brouglii 
in  the  name  of  the  ca)>tain  alone,  if  tln' 
contract  bemadf>with  him.  liafcfieldoi 
,(•  IhUe/i'tiiUi'.  M.  .ludgment  confinn 
ing,    I'.t   Marili.     IS77.     Dorion.   C.  •!.. 
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Kuinsay,   Sanborn, 
C.  •).  <fc  Sanborn,  ilis. 


FRENCH  LANGUAGE— rii'>     English 


iml   French  huignagps  lieing  both   n> 
co^:ni/.ed  by  "  the,  Britisli  North  Ameri- 


'rossier,  J.T.  |  ca  Act  of  ISilT,"  as  official  languages, 
I  an  indictment  may  be  framed  in  French. 
Regina  <{•  Choninard.  Judgment  on  re- 
served case,  8  Sep.,  1874,  Dorion,  C.  J., 
Monk,  Tascliereau,  IJamsav,  Sanborn, 
JJ.  llep.  4  Q.  L.  H.  220. 


•i,^ 


I 


Tti. 


i 


-m 


'^ 


r-  =. 


■  "i 


!-■ 


'  I 


J  'fl 


GARANTIE.— 'riif  ohligatioii    oi'  tlu- 
r/aranf  J'oriDet  is  not  extiiiguisliod  liy 
u   dicrel,   which   does   not   piirgo    the 
chartje,  oven  where   the   ucquervur  be- 
comes adjjidicutaire  niuler   th<'   il4cref 
Sou/ard  d-    Jjc/oiirnedii,    il.  .(iidjiment  ' 
reversing,  7   Sep.    Is74.    Dorion..  C  .1. 
Monk,  TaschoreHn,   liiunsay.  Siinl)oin. 
•I.r.  Dorion.  < '.  .1.,  A'  Clonic,  .!..  tli«.  Ueii.  : 
P.t.MO.  i 

I'lKk'T  tiic  terms  ot  the  lollowing 
liittei'  tiu!  signtM'  intended  to  in;ike 
liiin<eif',  and  is  personally  liaMf  .- 

.Montreal.  .May  I  Itli,  Is77. 
Me.s.srs.  {{itchir  \-  Ikjrlasc. 
<ientleni(>n. 
We,  the    inidersiirned,   acting  as  <li 
nictoi    and    secretary  of  the   Montreal 
'  •innilius  ( 'ompany,  iicrel>y  agree  to  see 
the  account  that  Brown  and  St.  ( 'iiarlrs 
havf  against  tin-  aliovc  Company  <luly 
settled,  jirovidcd  tlie  saidaccoinit  shall 
he  made  out  and  agreed  upon  as  either 
the  Court  oi'  arliitr!itorsappointe<l  shall 
decidi'. 

(Signed)    |{.  IvKiti;. 
As  Presiilcnt  of  till'  Montreal  <  »mnibus 

Co. 

Although  tin-  aliovi'  letter  \va>  evi- 
dently incomplete,  having  been  intend- 
ed to  be  signed  by  luore  than  one  indi- 
vidual, yet  the  signer  waived  the  right 
he  might  have  had  to  treat  it  as  an 
incon)|)lete  document,  by  signing  and 
delivering  it  to  the  IMaintiffs  agents. 
Kerr  <(•  llrown  I'l  al.  Judgment  (!on- 
tirniing.  14  Dec..  IS7S.  Dorion,  (.'.J.. 
Monk,  h'amsav.  'I'essier.  Cioss.  .1.  dis.  iJ'! 
.».  -'L'7. 

A  note  payable  on  demand,  given  to 
.1  bank  to  secure  an  overdrawn  account 
of  the  maker,  as  well  as  to  soeure  the 
torbearanee  of  the  bank  for  other  ad- 
vances, must  be  considered  in  the  liglit 
of  a  eontinuinu  iinaiantee,  and  that  the 


en<lorsers  olsu<h  a  note  are  not  relio\ 
ed  trom  their  liability  by  the  fact  that 
the  bank  did  not  make  a  demand  of 
payment  till  after  the  insolvency  of  the 
maker,  about  twenty-seven  month> 
after  the  date  of  the  note.  Tlie  Met- 
chunls  Hank  A-  WInlJiehl  M.  .IiuIl' 
ment  reversing,  'l'\  Sep..  ISSl.  Sir  A.  .\. 
Dorion.  C.  .F.,  Monk,  Hamaav.  Crosj. 
Baby.  J.F.  h'ep.  1  Dec.  d'A.  l.")7. 

A  guarantee  given  to  a  Bank.  whi(  h 
after\vard.s  was  amalgamated  with  an 
other  IJank,  did  not  bind  the  guarantors 
towards  the  consolidated  Bank.  Tkr 
C(>ns(ilid<i/ctl  Hank  <(•  The  .Verc/uints 
lia)ik.  .M.  .Judgment  oonlirming,  27 
May,  ISS2.  Sir  .\.  A.  Dorion,  C.  J., 
Monk,  Kamsay,  Cross,  Baby,  .1.1.  Moniv. 
.1.  dissenting,  IJeji.  t>  beg.  News  iN-l. 

\\\  undertaking  to  give  a  parly  mii 
introduction  to  a  Hrm  of  responsibility 
and  standing  is  to  be  understood  a  firm 
having  that  standing  at  the  time  of  the 
introduction,  and  it  is  not  a  guarantee 
of  continued  solvency.  Hoinii  <(■  Uor- 
lion  li  ol.  M.  .ludgment  conlirming.  I'.i 
.Ian.,  issii-  Sir  .\.  A.  Dorion,  C.  .)., 
h'amsay.  Tessier,  Cross.  Baby,  .M.  Ii'efi. 
.".  beg.  News  :;(Ki. 

I'll  deleiidtMU,  dans  uno  cause,  i>cut 
appeler  en  garantie  une  seulc  des  [)ei' 
sonnes,  teiuies  conjointement  et  soli 
dairement  a  la  garantie,  et  qu'il  n'osi 
pas  tenu.  avant  de  proeeder  contre  Inn 
<l'eu.\.  ou  |)lusieurs  d'entre  eu.\,  do 
mettre  en  cause  tous  les  garants  teniis 
conjointement  et  solidairement.  Iios< 
(7  al.  t(-  lioss.  (-i-  .ludgment  reversing. 
7  May,  1SS4.  Sir  .\.  A.  Dorion,  C.  .1., 
Monk.  Wamsav.  Cross,  Babv,  .hi.  Monk. 
.!..  dis.   h'ep.  11   Uov.  Leg.  1. 

The  order  to  "  give  bearer  what  ln' 
wants'"  does  not  contain  a  continuing 
guarantee,  fiacroix  <f"  ItuluH'r.  M. 
.ludgment   reversing,    H>   March,  1S77. 
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Monk,  K'aiusay,   Sanborn,   Tessior,  JJ. 
j;.-!..  I'M.  .ii'T. 

('ontinniiiti,  c.  McGreei'n  A-  MaijraiHl. 
.luil^'ment  coutirming,  7  June,  1878. 
Sir  A.  \-  Dori<iii,  C.  J.,  Monk,  l^amsay, 
Tr^if-r,  Cross.  .JJ. 

r.  h'uUji  et  al.  A-  Cross  ct  al.  -M. 
lii.lL'inent!  I'l  ^Maroli,  IS7i).  Dorion,  C. 
I..  Monk,  Kainsay,  Sanborn,  Tessier,  JJ. 

GARANTIE  ACTION  EN  ARRIERE.— w. 

SU  K. 

GARDIEN. —  I'lu!  guardian  who  has  lost 
1  lie  possession  ol'  the  tilings  committed 
to  Ills  charge,  may  attach  thorn  by 
a/.f/c  recendicadon.  Moisan  A  Ruche 
>l.  .ludgnuMit  reversing,  'I'l  Dec.  1877. 
^ii  A.  A.  l)orion,  C.  .).,   Monk,  Hamsay, 

I  i~-ici',  Cross,  J.r.  Tessier  A'  <.'ross,  JJ. 
li-.  Ii'tiii.  4  Q.  L.  K.  47,  I  j-eg.  News 
;.;.     The  same  i)oint  was  also  decided 

II  (^ini'l)oc  the  same  day  in  a  Montreal 
I-'',  (iilberf  i('  Co/n'/e/,  confirming  the 

liiisioii  of  the  Superior  Court  in  ^Nfont- 
•  al.  i'lie  same  judges  Tessier  S:  Cross, 
(  -.  !;.p.  4  <i.  L".  R.  .50. 

The  i/artliiii  of  a  first  seizure  has  iii- 
;.  I  est  to  intervene  on  a  second  seizure  in 
I  ii"\v  suit.  Gra/iam  if-  Lepailleiir.  M. 
imlinneiit  confirming,  14  Dec,  1S78. 
-ii  A.  A.  l>orion,  C.  .1.,  Monk,  Ifamsay, 
!  (--icr.  ( 'I'oss,  .1.1. 

\  L!uarilian  will  not  be  obliged  to  pay 
•lie  costs  of  a  contestation  arising  as  to 
•he  ownership  of  tlu;  goods,  by  one  who 
-  not  the  debtor.  His  obligation  is  to 
proiliicc  tile  goods,  or  pay  what  is  iluc 
■  V  the  debtor  to  the  seizing  creditor. 

it    is  not    necessary  in    the    ruK'   to 

;1.  I  tile  alternative  of  paying  the  value 

'  I  he  LToods.   McCitfJ'ri'ii    il-    Cla.fti)ii  et 

.  .linlgnicnt  reversing,  L'L'.huie,  I8S0. 

^!;  A.  A.  I'orion,  C.  .1.,  Monk,   Kamsay, 

'  ro--.  .1.1.  Sir  A.  A.  Doiion,  C.  .!.,  <lis. 

:  ■!■.  ■;  I.eg.  News  -J'.i^,  li-')  .1.  I'.ii. 

A  imrilini    who   has    i.ot    -igiied   the 

j>i',c<:s-vcrl)iil.     iiiiless   it   lie  niciilioiieil 

li  the  C(  rtilicate  that   hr   cannot  sign 

"to  .^  .",  ('.  ( ".  p,]  cannot  be  run/ntint  pur 

'.■  '■/i.i  tor  lailur"'  to  produce  tin-  ,:.'oods 


.^eized. 


nient  rev  jrsing, 


lliimel  li-  Marchildoii. 
S  March, 


Q.  Judg 
,  1880.  SirA- 
A.  Dorion,  CI.,  Monk,  Kamsay, Tessier; 
Cross,  J  J.  I?ep.  10  Kev.  Leg.  'lAh. 


I'nder  articles  21  &  21  J.  ]•,»,  Ord.  of 
1067  the  ijanUen  is  discharged  de  plein 
droit  after  the  lapse  of  a  year,  a  comp- 
ter dujour  de  sa  commission,  as  well  of 
his  responsibility  to  account  as  of  his 
guardianship.  Brecon  cf-  Kane.  M.  Judg- 
jnent  refusing  leave  to  appeal  27  May, 
1886.  Monk,  Kamsay,  Tessier,  Cross,  JJ. 
Kamsay,  .1.  dis. 

GENERAL  AVERAGE— Contribution 
by  the  ship  anil  freight  and  by  the  goods 
whether  siived  or  lost,  rateably  and 
according  to  their  respective  values,  is 
made  for  damages  voluntarily  sustained, 
and  extraordinary  expenses  incurred 
for  the  common  safety  of  the  ship  and 
cargo.  These  are  called  general  o/  gross 
average  losses  an<l  ai'c  as  follows  : 

lo.  Money  or  otiier  things  given  as  a 
compensation  to  pirates  to  ransom  the 
ship  and  cargo  or  as  salvage  to  recaji- 
tors ; 

2o.   Loss  by  .jettison  ; 

;io.  Masts,  cables,  anchors  or  other 
furniture  of  the  ship  cut  a»vay  destroyetl 
or  abandoned  ; 

4o.  Damages  caused  by  jettison  to 
the  goods  which  remain  in  the  ship  or 
to  the  ship  itself ; 

■)0.  The  wages  and  maintenance  of 
stiamen  during  the  iletention  of  the 
shijt  in  the  course  ol  her  voyage,  bv  a 
sovereign  power  and  during  the  neces- 
sary repairs  of  iiijuries  of  a  nattu-e  to 
give  rise  to  average  (lontribution  ; 

t'po.  The  exjiense  of  imladmg  lo 
lighten  the  ship,  and  triable  her  to  enter 
a  port  of  refuge  or  river  when  she  is 
compelled  to  do  so  liy  storm  or  In  pur- 
suit of  an  enemy  ; 

To.  Loss  and  (Expenses  arising  from 
the  voluntary  stranding  olthe  ship  for 
the  jturiiose  of  escaping  total  loss  or 
capture  ;  and  in  general  all  damage- 
voluntarily  siill'ered  and  extraordinar\ 
expenses  incurred  for  the  common 
safety  of  the  ship  and  cargo,  from  the 
time  of  loading  and  departure  of  the 
-hi)i.  to  the  time  of  her.irrival  and  di«- 
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charf^.e  at  the  port  of  destination.  2')52 
C.  C. 

Average  is  a  charge  which  accrues 
during  a  voyage  and  falls  sometimes  on 
the  merchant,  sometimes  on  the  owner 
and    sometimes    on   both.     Whatever 


ilamagc  or  loss  is  incurred  bj'  any  par- 
ticular part  of  the  ship  or  cargo,  for  the 
preservation  of  the  rest  is  called  gene 
ral  averar/c.  Smith,  Mer.    Laic.  401.   r. 

SmiMMMi. 

GOOD  WILL V.  CoMitAd'.— Saik. 


I  Mi 


I  I 


HE 


HABEAS  CORPUS.—/"  cicif  mailers. 


Till'  |)otiti<>noi-  wiis  iiiii»ii.soiied  lor 
lailiiij;  us  ijardien  to  i>roHiicc  goods 
-ci/oil.  iitnl  lie  asked  for  habean  corpus 
iu  ord'M'  to  l)o  liberated  as   lie    was  a 

lllinni'. 


rin!    iuft  that    the   coiuiuitineiit  oi- 
<liMs  the  imprisoiuaent  ot  the  gimidiaii, 


Thi'  .liidge  rtd'iisiid  tho 
;u-   there  was  no   iiotii-e  to  tiie    party  ■ 
interested    in    inaintaininL'     the     con-  I 
Iraiiilc;    and    as    the   affidavit,  wliieh  i 
only  eontainetl  a  general  reference  to  | 
:lie   allegations   of   the     petition,    was  , 
in-uHieient.    inasiniioh    as    it   <rid    not 
ilixlose    any    reasonable   or    jtrolnible 
::u)uiid  for  the  issue  ol    the   writ.     The  - 
luiitiouer  was  allowed  lo  withth'aw  his  i 
a|<|>lication.  and  it  was   intiinate<l  that 
ilit  were  to  be  renewed,  which  perhaps 
might  not  bo  necessaiy  in  the  int(,'rosts 
(it  till' petitioner,  in  view   of  Art.   7U2 
I.e.  p..  the  Applicant  should   be  pre- 
pared   to  meet   the    (Ufficulty   arising 
trom  seetion  25  of  our  Habeas  <  "orpus 
Alt.  < '.  S.  L.  C,  Cap.  'J5.  Kxp.  daucreaa. 
M.  Iiidginent  in  chambers.  .Jan.    IS7S. 
K;iia-iiy.  .!.  liep.  1  L.  N.  •">.'!. 

V  writ  of  habeas  i-orpits  will  not  be 
;:iaiited  to  liberate  a  prisoner  charged 
uitli  proress  in  a  eivilsuit.even  though 
til''  writ  ol'  execution  in  virtiit^  of  which 
111'  \vu<  arrested  appear  to  be  irr<\gular, 
it'it  is  within  the  scope  of  thejurisdie- 
iioii  111  the  Court  from  which  it  issued.  ' 
/v'j-y.  Ifra/i'i/.  M.  .ludgment  in  chain- 
Imi'-.  I'eli..  IS7S.  Monk,  .1.  h'ep.  21'  J. 
i>. 

1 1  i-  not  necessary,  in  a  laile  for  con- 
' III! II le  [xtr  cor i>s,  to  <^[\'0-  the  guardian 
■'ii'  option  ol  paying  the  value  o\'  the 

-'I  II  id,-. 

fhe  L'liardiaii  is  not  discharged  by 
till'  lapsi'  ot  a  year  after  proceedings 
tuk.'UMgaiust  hiiuto  make  him  produce 


until  payment  of  an  amount  apparently 
in  e.Kcess  of  what  is  due,  cannot  be 
urged  under  a  habeas  corpus,  the  ha- 
beas corpus  not  applying  to  persons 
imprisoned  under  a  [irocess  in  a  civil 
matter,  unless  there  be  manifest  ab 
ippllcation,  I  senco  or  excess  of  jurisdiction.  Exp. 
McC'a/rrei/.  M.  .ludgment  refusing  writ, 
•2-2  .A[areh',  ISSO.  .Sir' A.  A.  Dorion,  C.  .1.. 
>[onk,  Uainsay,  Te-isier.  Cross,  .I.F.  Kep. 
•2'} .].  tss,  ;;  Leg.  News  Kit'.. 


till'   U'DDiU. 


rh(!  Court  of  tiueen's  lionch  has  no 
levisory  power,  except  by  way  of  ap- 
j  peal,  over  the  procee<lings  of  the  .Stipe- 
'  nor  Coui't,  and  it  cannot,  on  an  appli- 
!  cation  for  hahciis  corpus,  examine  intit 
'  proceedings  of  the  Superior  Court,  in 
'  order  to  see  whether  a  warrant  com- 
i  mitting  a  person  to  jail  tor  rebellion  a, 
\  Justice  in  a  civil  suit,  rei(uires  him  Lo 
j  i)ay,  in  ordertoget  his  discharge, a  sum 
greater  than  he  was  eondeinneil  to  pay 
I  by  a  judgment  of  the  Superior  Court. 
;  Hrp.  Politic/,-.  M.  .ludgment  quashing 
wiit  ol' habeas  corpus  2'2}\Qv.  ISSI.  .Sir 
I  A.  A.  Dorion,C..I.,  liamsay,Tessier, Cross, 
I  liabv,  .1.1  The  Chief.lustice  dis.  Rep.') 
'  Leg!  News  l".i:;,  •_'  l)ee.,  d"A.  tlO. 

//(  criminal  mallirs — When  a  writ 
of  huhi-as  corpus  has  l)eeii  refused 
'  by  tin;  < 'ourt  of  (.Queens  Biiiieh  in  term, 
and  no  valid  grounds  l»eing  set  up  by 
the  petitioner  for  his  discharge,  ho  is 
not  preeluiled  from  presenting  a  new 
petition,  E.v]).  Hllli'ims.  M.  .ludgment. 
IS  >ran'h,  is;."). 

A  writ  of  habeas  corpus,  on  good 
cause  shown,  may  be  granted,  the  pri- 
soner moving  to  bo  allowed  to  proeee<l 
//(  forma  pauperis.  Kiparle  Louise 
Go»rno/e.  J[.  .ludgment,  II  Sep..  I.'i7.'>. 
Dorion,  C.  .1..  Monk,  T'aschereau,  Kam- 
say,  Sanborn.  .1.1.   I'eii.   !'.•  .1.  ;;.'!f>. 
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A  wi'il  of  /utbius  cor/uis  will  ln^  ii'- 
fii.seil  if  apiiliiMl  lor  >o  lalf  in  tlic  tonii 
that  it  cDuld  not  \n.:  disjiosed  of  in  llio 
t«'nn.  h\i fxirh  I'lanhliii.  ('.  S.  L.  ('., 
!•.  'J."),  s.  ',t,  .ii  Car.  II  <•.  2,  s.  18.  Dec, 
|IS7').  Dorion,  ('..I.,  .Monk,  Tasclioreau, 
Jiaiiisay,  Sanliorn,  .IJ. 

An  atlidavit  in  support  ol'  un  appli- 
cation tor  a  writ  ol"  hahcan  corjuis 
.•^tating  that,  in  so  I'ar  as  deponent  knows 
tlio  fads  tlioy  are  true,  is  valueless. 
And  if  on  the  leturn  to  a  writof /;a6e«.v 
corpus  it  appears  that  the  party  having 
the  custody  of  the  person  lor  whom  the 
petition  was  ))resente(J,  is  the  person  to 
Avhoni  the  writ  is  addressed,  the  return 
wdl  be  considered  insutlicient.  K.r]). 
McCarthij.  M.  .ludginent,  lit)  Foh.,  I.*s7.'). 
In  cliamhi'i's.  Iiamsay,  •!. 

On  a  i)etition  for  haheaa  corpus  coni- 
jilaining  of  an  illegal  comnutnient, 
there  should  he  a  copy  of  the  coniniit- 
inent,  or  an  attidavit  that  it  was  applied 
for  and  refused.  /vV;*.  l'ollo<;k.  M. 
.ludgment,  November,  ISS],  Sir  A.  A. 
Uorion,  ('.  .1.,  Tessicr,  < 'ross.   Baby,   .KI. 

.\  writ  oi'  /lalieas  lorjnis  being  graiit- 
<d.  the  Courtof  <^ueen"s  J*>ench  will  not 
order  a  ccrliordri  to  issue  to  bi'iiig  up 
the  record  before  the  justice  to  see 
whether  the  evidence  is  sulKcient  to 
<  ommit.  E,v/),  A'«ri"y/ue,  22  December, 
1S7'.*.  Dorion,  ('.  .1.,  Monk,  IJamsay, 
Tessier,  Cross,  .IJ.  Monk,  .1.,  dis.  Rep. 
.;  Leg.  News  14.  i'.")  .1.  MH),  Id  l.'ev. 
beg.  (i;i. 

A  ilisirict  magistrate  acting  under 
I  lie  spceily  trial  ;ict.  acts  as  a  court  of 
K'coiil  lor  all  the  jiurpo-ics  of  the  trial, 
and  the  jnoiteedings  I'onnected  there- 
with or  relating  thereto,  although  he 
iloes  not  retain  the  rcconl,  but  files  it 
in  the  coiu't  of  general  session,  arereall}' 
befon^  this  coui't  in  tin;  rural  districts, 
being  a  court  ol  record  his  Judgment 
cannot  Ite  ini|uired  ol  On  liabcus  corpus. 
It  may  on  writ  of  erroi'  which  the  <'ourt 
<i|  \>iu>c>n's  lieiieli  has.  by  Statute, 
authority  to  gram,  as  also  it  has,  as  an 
inrident  of  its  gen.Tal  jiowers,  the 
right  to  issue  a  rrrlinrtiri  to  bring  up 
tlie  record.  f:'.i/>.  O' KaiK ,  M.  ludgment 
<juashing  wiii  n\  !<iilii:'i.'<  foijnis.  l>ori<)U, 


< '.  .1.,  Monk,  Kamsav,  Sanliorn,  i'cssior, 
.1.1. 

The  judgment  of  a  SujxM'ior  <  'ourt  of 
law  willl  not  be  interfered  with  on  the 
retiu'n  to  a  writ  of  /uibcas  corpus,  and 
so  a  writ  of  habeas  corpus  in  order  to 
disciharge  prisoner  from  custody,  on 
the  ground  that  the  prisoner  was  mh- 
fenced  to  a  jiunishment  not  authorized 
by  law,  will  be  refused  by  the  CoiU't  ol 
(I.  I>.  ICrpurlf  Mcdrutli.  Judgment 
Sej).,  1N7.">.  Dorion,  C  .1.,  ]\[onk,  Tas- 
chereau,  Iiamsay,  Sanborn,  .1.1. 

Where  a  prisoner  has  been  eon- 
denmecl  to  a  punishment  greater  than 
the  law  allows,  by  a  magistrate  or  other 
inferior  ti'ibunal,  he  will  be  dischargeil 
on  habeas  rorinis.  Ex  jiartc  Burns,  (^ 
.ludgment  t'l  l>ec.,  |S7;j.  Badgley,  Monk, 
'I'aschercau.  K'amsay.  .).l.  /•.  <  'oxvicrioN. 

HEARSAY  EVIDENCE.      / .  K\  idin.  i:. 

HOMICIDE.— r.  •'i;,mi.\ai.  Law. 

Homicide  is  the  killing  of  a  human 
IxMJig  by  a  human  being.  Sli-phen  D'nj. 
Cr  tin  ill  II I  Laii\  p.  b'>4. 

Ilomit'ide  therefort!  is  the  generic 
term  o\'  which  murder,  manslaughter 
•vc,  are  the  various  sjiecies  rccogni/cil 
by  th<>  law.  r.  .Mi'i;i)i;i;. 

HOTEL-KEEPER.— An  innki-eper  U 
responsible  for  the  eire(!ts  stolen  from 
a  tiaveilei'  while  lo<lging  in  his  houst-. 
where  it  is  not  proved  that  the  theft 
was  eonunitted  by  a  stranger,  and  was 
<lue  to  the  negligence  of  the  traveller. 
.('.  <•.  IS14,  ISI.-).) 

The  oath  of  the  traveller  is  sullicient 
to  jirovi'  the  loss,  as  well  as  the  valin' 
of  the  things  stolen.  iC.  (,'.  Iti77.)  Geri- 
kill  (!•  (I'raiiiiis.  .ludgment  contirming. 
I.")31areli.  ls7ti.  Dorion.  *'.  .1.,  .Mmik. 
IJamsav.  .'^anboru,  Ti-ssiir  .1.1.  Monk.-I. 
(lis.  Ke'p.  L'l  .1.  I'li.-.. 

Nuri: This     resjionsibility     of    thr 

Hotel  ke,  per    has    been    modilie<l    1'^' 
Statute  .;'.l  \'ie.  e.  L.';.  ^e,t.  2  Q. 
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All  llotj'l  KoL'|>(M' WHS  j^ivon  a  iiiiiro 
(o  kii'p.  Ilonas  imalilo  to  lotiiin  it, 
iiiil  -;ti>l  it  lias  Ixhmj  stolon  IVom  liis 
|ia»turo  liy  iiijiht,  l»ut  that  he  was  in  no 
nay  i»'s)i(insil)le,  for  that  the  hai7.'ain 
wa-'  iiiaik'  with  tho  son.  Held  that  tlie 
'  ariraiii  was  only  niadi-  with  tht^  son 
■vh.)  was  ai'tiii;;  tor  tht!  latla-r  at  the 
iiolil.  and  that  it  was  mtitie<l  hy  the 
li.t'enilant.  Le  mnrd  A'  l^i'ri/.  M.  .Indg- 
n.ni  confiiininj.'.  l'")  'Ian.,  JSS;;.  Sir  A. 
\.  I'lirion.  •'.  .1..  I{ainsay,'ressiei',  Cross, 
,,l.y..l.l.  i'.i.l.y. .).  (lis. 

HUSBAND  AND   WIFE— r.    Kaits   kt 
Ai;rii  i,i:s,  II  vi-utiikc.  Intkkkst. 

Tiii>  iiiijiloi  of  money  stijtnlated 
nriijtyt  ol'  the  wife  hy  niarriaj^e  eontruct, 
nii«t  he  made  ineontinently  at  the  ue- 
i,ii<ition  ot  the  i)ro))eity,  and  the  <le- 
rlaiation  that  the  hiisiiand  employs  tlio 
iiKinoy  on  property  alrea<ly  i>urchased 
I  y  liiin  is  only  u  rente  ili'i/uin^c.  Dionnr 
,1  I'l/s.s;  Q.  .Ind;»ment  confirming,  o 
Marcli.  I  SSI.  Sir  A.  A.  Dorion,  C.  J,, 
\|.Mik.  h'amsay,  Cross,  Jiahy,  .1.1. 

fh'-  separat<'  jnopei'ty  of  the  wife  in 
ili>  >'omiiion  hahitation  ol  the  hiishand 
inl  wile  is  not  property  in  jiossession 
>' ilic  liiisliaml.  T/ic  ('ill/  of  Atoll f real 
'/(/..(•  De  (ireeiic  il  vir.  .M.  .Fiidgment 
..iiliniiiii.i:,  I.')  Mav,  IST'.I.  Sir  A.  A.  Do- 

1)1.    < '.   .1.,   Monk,    Kainsav,    'rossior, 

'  -KS.  .1,1. 

\\'lieri'   jjoods    are  sold    to  the    hiis- 

iii.l  and  eiedit  is   liiven   to  him,   his 

;!'  >iparated  as  to  pi'operty   will  not 

li-M  liabli'.  (The   ease    of    IIiuloii  et 

.  .1-  Marcean,  referred   to   2.'!  .1.  4.").) 

I''i'liietfe  if-  Gueriin  et  at.  "SI.  .Iiulgmont 

■Midnnini:,   14  .lune     IST'.'.     Sir  A.  A. 

''i;i"ii.  ('..I.,  Monk,   liainsav,  Tessier, 

.  '".I-I.  liep.  -1  Le.L.'.  NewslMO. 

\  will"  si'par^c  de  hicns  is  not  liahle 
i  >:  till'  price  of  neeessaries  furnislied 
■ '  til.'  luisband,  and  on   his  credit. 

N'li  ran  >he  liei'onu  liahle  hy  en- 
I'^i'siiiL'  his  promissory  note  given  in 
1  tvinoiit  of  siieh  oli'ects.  Hninerni  iV 
li'inics  cl  n'r.  M.  .In<lginent  reversing, 
-J'uii.'.  i<S().     Sir  A.  A.  Dorion,  < '.  .)., 

11 


Monk,  h'amsav,  Cro-is,  .1,1.  .Monk,.l.  dis. 
h'ep.  ;;  Leg.  News  .;(»!,  J,")  .1.  24."». 

A  hiisltand  Defendant  in  a  suit  to 
anthori/,0  Jjis  wife,  is  not  in  the  record 
so  as  to  he  hound  jiersonally  i)y  the 
judgment  as  regards  his  separate  and 
individual  interest.  Comic  .V  Luijac^ 
el  vir,  y\.  .Iiidgnient  -'■'>  -faniiary,  IS84. 
Sir  .\.  A.  Dorion,  C..J.,  li'amsiiy,  Tessier, 
Cross,  Bahy,  .1.1. 

J.a  saisie  de  liieii  meul)les,  ti'ouves  au 
domicile  d'liii  dehiteiir,  ne  j)eut  etro 
annulee  pur  une.  ojjjiosition  de  I'epouse, 
alleguant  <iu  elle  est  fei)aree  de  liiens 
d'avec  son  mari,  et  <|ue  les  elfets  Staisis 
hii  appartiennent,  si  la  preuve  etahlit 
(|ue  les  meuhles  saisis,  hien  (lu'achetes 
partie  pur  son  mari  au  nom  de  sa 
fenimo  et  )>artie  )tar  celleci,  ont  tons 
ete  payes  des  deniors  <lu  mari. 

I.'ahantlon  fait  a  telle  opposante  par 
trois  des  creanciers  du  debiteur  saisi, 
di'  meuhles  ajipartenant  a  celui-ci,  ne 
jteut  faire  cette  opjiosante  proj)rietaire 
des  dits  meuhles.  Tardif  A-  (Jampbell 
<(•  ill.  (i.  -ludgment  contirming  (1  May, 
l.SSti.  Sir  A.  A.  Dorion,  C.  .J.,  JJumsay, 
Tessiei',  Cross,  I5uhv,  .1.1.  Hep.  14  Kev. 
Leg.  4:;4. 

A  wii'e  ComiHHue  en  hlena  with  her 
husband,  may,  dtu'ing  his  lifetime, 
validly  renounce  to  a  right  of  usufruct 
reserved  to  her  in  the  event  of  her 
surviving  her  hushun<r,  on  property 
possessed  hy  him  subject  to  u  substitu- 
tion in  favor  of  their  children.  The 
fact  that  on  her  husband's  death  she 
renounced  to  the  community  will  not 
aftect  the  validity  of  the  remniciation 
of  her  usufruct,  whicli  does  not  come 
within  the  i)rohil)ition  of  C.  < '.  l.';()l. 

T1k5  jurisiirudeiice  on  tiie -subject  of 
art.  LiDl  1)  reviewed.  Lani/lais  i(-  Jmii- 
f/lais.  Q.  Judgment  reversing  4  Feb- 
ruarv,  ISSd.  Monk,  Kamsuv,  Cross, 
Baby,  -hf.  I?.-p.  '.•  Leg.  News  '.)(i. 


(li  A  wife  laiiiioi  hind  lui'si'll  I'iilier  with 
or  for  lier  Imsliaiul  "tin  rwise  tliaii  as  being 
coinnioii  as  to  ino|ii'ity  :  any  such  obligation 
contractotl  hy  li(>r  in  iiiiy  ntlier  finality  is  void 
ami  of  no  ellect.  ]:inl  r  ,V. 
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HYPOTHEC— Am   liyp<.tlhr    jriaiil.'.! 
\)y  ii  hoiia  tide  settlor  over   land  in  liis 
|iossfssioniis  (iwnt'f.  liut  not  yet  ;rrant(><l 
or  ('«)n(i'(l((|   to  iiiui,    tor   a   ddit    con 
tnu'toil  i)ri'\ioiis  to  sMcli    urant  or 
rossion,  is  inopoiativ*'.  altlionj,'h  In 
al'tt'i'wards  ol)tain  u  coiiccs.sion  ol' 
land,     /jc/iui/f    \    lUuioilh'.    *i.    . 
ment  rontirniini:,    N    .March.    IST'.'. 


rion. 
Cros: 


C. 
.1.1. 


.Monl 


con- 
may 
•^ncli 
ndL'- 
Do- 
li'anisav.   Tcssior, 


An  hypotlioc  izranti-d  ovcra  |iro|icity 
by  a  person  IjaviiiL'  no  valid  title  is 
inoperative.  That  even  ii'  operative  it 
will  he  pingeil  by  |)OsseH.sion,  of  ten 
years  in  j:ood  tiiith,  nnder  valid  title. 
J'acdiid  ({■  Itirlcabji.  <i.  .ludgntent  con- 
lirinini.'.  .1  .lime  KSSl.  Sii'  .\.  A.  l)oiion. 
(J.  .1..  .Monk.  I'amsav.  < 'loss,  I'laliv,  .1.1. 
J{ep.  I   Dec.  d'.\.  ;il<». 

There  are  no  -acrameiital  \vord>  ne- 
cessary to  constitiite  an  iiypothec  :  so 
wlien  in  a  (h'cd  of  donation  it  is  stipu- 
lated—  Ijcxi[ii (■!.•<  iii(ircfun.r  dp.  lerre  .•iiis- 
i'c/iaiii/<<s  rcxfrroii/  I'liii  pmir  I'diilre  de 
la  sDiiinie.  di  ijiiiir.i'.  •■en/.\-  /ilat^trcs,  lei. 
qii'il  is-/  d'lisui/e  I'll  Jail  d'rcli(iiitjf."— 
an  hypotlieti  is  createii  lor  the  amount 
ii.xcd  as  security  aiiainst  any  Inmble  to 
wliich  eithei'  i)arly  is  exposed,  (hijiu  if- 
Till'  Tnisl  «f-  /.nan  Cuiiipiniji.  .Indi:- 
ment  con  firm  ing.  N  .Nov.  JSSd.  Sir  .\. 
A.  Dorion,  ( '.  .1.,  Monk.  Iinmsav,  Cross. 
i'.Mby,  .1.1.  1,'ep.  I  Dec.  d'Appel  lU. 

.\  husband  may  I'xecule  a  valid 
hypothec  in  i'avor  ol'  his  wife  on  his 
inimovi'able  property,  in  litui  of  a 
hypothec  \vlii(  h  slie  had  by  iier  con- 
trai't  ol'  m.'U'riaue,  to  secure  a  smn  of 
money  brouj:ht  by  her  at  tlie  marriage 
and  reserved  as  projjre  by  her  contract 
of  marriage.  Ln  Sorirlr  de  anislnicUnn 
Monliirrille  &  Coiisiiieim  el  rh:  M. 
.Didgment  conlirmiug.  '■',  l-'eb.  ISSO.  .Sir 
A.  A.  Dorion.  < '.  .)..  Monk.  Hamsay. 
Te.ssier.  <'ross,  .1.1.    lep.    .')    I.e^r.    Xow.s 

IIi/jiolli er  I'll  pro/H-iii/  of  ca iii m uii  11 1/ 

uj'ler  il.t  dissidiitiiiii Tile   heirsat-law 

ol  the  deceasetl  wife  are  seized,  In' 
operation  of  law,  of  her  share  in  such 
inunoveiible.    and    a    husban<l    has   no 


|io\\er  to  hypothecate  a  I'lnniiiel  of  tii.^ 
community  after  its  ilis-^oliition.  e\i(.|,! 
lor  his  own  hall  ol  the  property. 

.\ii  li\  p()the<-ary  creditor  ha.-  a  riirlii 
loan  action  m  di'i'liinilimi  il'lniindliii^ni 
against  the  rendie  of  the  property  li\. 
jiothecated,  even  though  such  niukf 
may  have  re  sold  the  propei'ty  if  sndi 
sale  lie  not  r(\L'istered. 

Where  {\\\' nudii'  proves  a  resale,  not 
registered,  and  that  ll(^  is  no  longer  rf/' 
leiilenv  he  will  be  eomlemued  to  iixt.' 
Up  to  plea  lili'd. 

The  I'laintiir  on  proof  of  such  pliM 
may  call  in  the  person  to  whom  tli<' 
land  is  said  to  be  ri'soldand  obtain  jiidi: 
nieiit  against  him.  Lulmide  A-  Liinrli. 
^r.  .ludgmi'Ut  rever-iiig.  Is  l'"ebriiiirv, 
\S~'t,  .Monk.  Tasclierean.  li'amsay.  Sun 
born,  Sicotte,  .1.1.  Iiamsa\'.  Sanborn.  .1.1.. 
dis.    1,'ep.  Jit.l.  I.-.S. 

Tiirs   di'leii lifiir.     fiii/iriireiiiiiils I,.' 

tiers  deteiiteur.  t|Ui  a  fait  des  aineliora 
lions  sur  limmeiible  hypotheiiuc,  n. 
peut  los  eiilever  api'cs  le  )Ugem(!lit  cii 
declaration  d'hypotheciiie,  si,  par  sou 
titre  d'acriuisition.  il  s'est  charge  ih' 
rhypothe(|UH  et  s'est  obligii  de  payor  l;i 
dettehyjKjthecaire  (art.  I'Mii.')  ( 1)  »t  L't'Tl', 
(l!i<.".  < '.  Jjii  Siiri^li'  I'diiadieinie  de  cuns- 
Inicliim  dr  Moiitrriil  <!'•  I.a/ioiiile.  .M. 
.In<lgiiieiil  reversed,  ilCi  .laii.  IS,S|.  Sii 
A.  A.  Dorion.  <".  .1.,  Monk,  li'aiiisin. 
(Vo-s.  llaby.  .1.1.  I!ep.  1    Dec.   d".\.    \s:,. 


('It  'fill-  liolilrr  iigaiiisl  wlioiii  llic  liyiKitlii. 
onry  aitiuii  i>  laouglit,  iiml  wiio  is  iicitlm 
i;liiirgi(l  with  tlif  liy|i()tli('i'  Mor  pLMsoiuiilv 
lialilcl'or  tlif''|p:iyini'iit((r  the  dt'lit,  may  licsiil. - 
the  grounds  oldfl'tMici'  ti'inliiig  to  dt'.slioy  tli 
hypothec,  set  np  nny  of  the  I'xccptious  .m: 
forth  ill  tho  live  following  pariigraplis  irtlicr 
Ih.  gioiuuls  for  tli'Mu. 

rJi  'I'iic  iioldi'r  ng!iiii3t  whom  tlu!  liypotin- 
I'aiy  action  is  hioiiglit,  may  also  dcMiinuJ  IImi: 
till'  surit'iider  wliicli  he  may  \»'  ordcrnl  tc 
make  l)t'  snlijci't  to  his  privilege  of  being  paiii 
what  has  lieen  expended  ii|ioii  the  iiiimovi- 
able,  either  by  himself  or  by  such  of  the  |n't~ 
sons  from  whom  he  derives  his  claim,  us  :ir 
not  personally  bnund  to  the  pivyiiieiit  of  tli' 
hyjiotheiaiy  delit,  the  whole  ill  t;ontoi'Uiit,v 
with  the  rules  contained  in  the  title  of 
(■Ownership  and  wit  h  interest  from  the  day 
wlie'i    siii'h    e.xpendiliires    were    li(piid;iti''l. 


;;:',■(  iivi'iiiiiKr 

A  .->|ii'*'i)il  iiiortj<ii^'('f  tliird  in  luiik, 
iiliniiiiinv'  h'^'iilsiiltro^jatioii  in  tlit-  ri;,'litN 
ot  ii  L'liifrul  iuort^u>,'tH>  fiist  in  rank. 
lOM'iiiiL'  ill*'  siunti  luid  othiM'  lu'opcrty, 
udiiM  not  l»t'  iiUoweil  to  nsc  lii>  re- 
,(1111 -t'  >•<'  ii^  t(i  (Ict'oat  tlu"  ecjnitir.s  (tl'it 
,.,()ii(l  Miortjragec,  if  tlie  ninrtpipM" 
iiist  ill  iimk  was  iiniply  HocurtMl  on  tin! 
iitiicr  uroiit'i'ty  air<'('l«Ml  l)y  it  :  lint  in 
ilif  |ii('-t'nt  caso  :  llchi  : — 'i'lint  tin- 
[.'i-lioii'lciits,  liavinj;  l)Oiiglit  t'nuii  tlio 
liiiii  ol  StcrnlK'rj.' A",  Co.  ii  rcrtain  jU'o- 
|.t  rtv  iiyiiiitlit'cati'il  to  tli<^  Koyat  insti- 
iiiliiiii  lor  tin'  inlvaiicoincnt  of  it'arninjj: 
III!'  ;i  ii'itain  sum  of  money,  aii<l  liavinj; 
(ilii;iiiii'il  l»y  paying  this  sum  of  tlu' 
Ifoviil  Institution  a  lf,i.'al  suliro^riitioii 
;i;.Miiist  Ai)])t'llant,  vcmior  to  Stornlicr;.' 
A  <  ().,  wlio  had  undertaken  in  his  deed 
111 -ale  oi  the  said  i)i'Operty  to  Stern- 
liiiL' iV  < 'ii.  to  disohiirf,'o  it  IVoni  said 
liv|ii)thiM'.  was  entitled  to  recover  this 
iiuioiiiit  iVom  the  Appellant,  altlion;.'h 
III'  liad  tailed  to  claim  payment  of  his 
tirst  iiioilga,i;o,  and  had  ranked  for  the 
ihii'l  iiiortL'agi'on  the  property  allected 
l.\  llie  three  mortpip's.  Stiiinder.s-  A- 
Tin'  (''inuiiercidl  Mutitdl  lUtililiny  So- 
i-ieJij,  M.  .Iudi.'nient  coiilirmin.i;.  24 
Miiivh  JSS.;.  .\Ionk,  ii'amsay,  'i'essit'r. 
ii.)->.  liiil.y.  .M.  I!ep.  o    Dec.'^  d'A.   I  H. 

A  iiiilway  may  he  soi/.od  and  sold  by 
;i  lioldor  of  dohentures,  l>y  which,  in 
tPiiiis  of  the  law,  the  road  is  mort<.'agod 
ami  hypothecated  for  security  of  tiie 
ili'lii'iitiires.  Tlw  Corporation  nf  the 
CiiiikIi/  of  Dnimniond  d-  The  South 
Kiisleni  ifailiiHtif  Co.  M.  Judgment  re- 
virsiiij;.  L'O  Dec."  187'.*.  Sir  A.  A.  Dorion, 
'.■'..  Monk,  Itamsay,  Tessier,  Cross,  .M. 
IV>sier,  .1.  dis.  Kep.  Ii4  .1.  27('i.  ^  Lc^ir. 
\'i'U-  !,■)•_'. 

o/  l/ie  Ciown The  privilege  of  the 

'rowii  for  its  claims  over  those  of  pri- 
Viitr  rempeting  creditors  being  one  of 
!li<'  minor  prerogatives,  is  to  be  gov- 
•  Tiiiil  hy  the  law  of  Canada  derived 
tmiu  i'raiice.  and  not  hv  the  lawof  Kii- 
diiml. 
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piiidpiice  of  the  eoiuitry  iioforo  th't 
creation  ol  the  Con^eij  Snperiour.  in 
If.c.;;. 

in  the  ease  of  a  prothonotary  of  the 
late  Court  of  King's  Boncli  commis- 
sioimed  in  ISS-J,  who  also  tlien  gave  a 
lionnd  for  the  line  performaneo  ofhi- 
duties  foi  a  penal  sum  to  the  <'rown. 
the  registration  of  this  bond  at  full 
length  in  1S4.'»  wassullicient  eompiiunce 
with  the  Ijegistry  Hrdinance  (4  V.,  oh. 
oO.  sects.  I,  10,  ,"»L')  to  preserve  nn\ 
claim  arising  to  the  (Jrown  th(U'eimder. 
njion  all  real  estate  of  the  said  olflcei. 

In  such  case  the  Crown  had  for  tlie 
inoni((s  due  a  legal  hypothec  wliich 
attached  to  all  the  real  property  of  the 
oilicer,  without  the  necessity  of  des. 
ciiption  ol'any  lands  in  the  lioiid  or  in 
any  memorial. 

Though  the  Court  IIou>e  and  free 
Fund  duties.  ,(•(;.,  coll(^ctal)le  and  col- 
lectcd  by  the  prothonotaiy,  fo  arreai> 
of  which  the  |. resent  claim  of  the 
Crown  is  m.ide,  weri^  cn^ated  and  made 
accountable  to  the  ('rown  by  statiiti  > 
subse(|uent  to  the  execution  and  re- 
gistration of  the  bond,  the  terms  ot 
the  bond  are  siilHciently  general  to 
cover  them,  and  moreover  this  is  one 
etlect  of  C.  S.  L.  S..  eh.  S2,  sect.  0. 

TIk!  i)ond  given  by  the  otticor  u> 
I'rothonotary  of  King's  JJench  is  avail- 
able to  the  Crown  under  Judicature 
Act  (12  \'.,  ch.  ;{S,  sect.  IU4>  to  secure 
its  claim  for  duties  received  by  him  as 
j>r<ithonotary  ol  the  Superior  Court, 
but  not  for  those  received  by  him  a> 
clerk  of  Circuit  Court,  inasmucli  as  no 
registration  of  any  bond  for  tlio  dutio.s 
of  that  now  office,  given  imder  the 
same  Act  alter  his  appointment  tliereto 
in  I S4'.l  was  registered.  Mou/x  ,{■  Qui 
)iirl,  Mtnrneii  (renera/.  M.  .Iiidgmont 
reforming.  22  Dee.  IS74.  Dorion,  C.J. . 
Tascliereau.  Hamsa\ .  Sanborn,  .'^icotte 
.].].  1,'ep.  I'.t.r.  71.    ■ 


file  Midinance  of  August,  I tJG*.i,  was        The    allegation     in    a     hypothecai\ 

imt  tlie  origin  of  the  legal  hypothec  of  action  of  the  granting  of  a  hypothec  i>. 

tilt'  I'lown  in  France  upon  the  property  in  eti'ect,  an  allegation  that   the  person 

of  its  otlicers,  comptables,h\\i  that  sueii  creating  the  hypothec  had  power  to  <Jo 

l'iiviiiM.'c  existed   there    by   tht^  .juris-  so,  and  therefore  under  such  aIlei.'atiou 
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the  <'ouit  Hill  luliuit  eviih'in'o  to  jnovo 
the  oxisttiii-o  of  nikIi  itowrr. 

Tlif!  Plaiiitill'iii  u  hypotliociiiy  action 
iiiiihit  jd'ovc  lliitt  tilt'  jziiintor  ol"  tlio 
luoitjia^^f  was  proprietor (irtli«>iiniiiov('- 
able  iiy|iotli<M'ali><l  at  the  time  the 
iiiortpi^'e  was  ;;raiite(|  and  that  this 
«'unnot  lie   sliown  hy   verhal  testimony. 

A  <loeil  oleonveynnet?  oi'  land  which 
lias  not  lieeii  sijrned  hy  tlio  iMnt'liasor 
will  not  mid<e  proof  that  lie  iiad  jKiwer 
to  t  reatf  a  liypothce  on  the  projierty. 

AVliere  two  notaries,  as  witnoB.se», 
!<ign  a  conveyanee  oI'lantiK  lield  in  tree 
and  eonunon  sooeajre,  tlieir  sijinatures 
must,  he  proved  like  those  ol'  other 
witnesses.   In  ion    liait/,'  <f'    Xnlhrovn. 


iiYi'MTiiKc  ;;:',s 

^^  .lud^-'nient  eonlirmin;^,  7  Kei)ruiny, 
Ins.").  .siir  .\.  A.  Doiion,  <'.  .1.,  I^anisiiv, 
Tessier,  (>os>,  Bahy,  .M.  ( 'roHi,  J.  diV 
senting.  I{ei).  II  ii.  li.  K.  1'I7.  s  l,e;:. 
News  7«i.    14  Hev.  J<eg.  ti4. 

The  Secretary -'rr«'asin'eror  a  huildiiij} 
Soi'iety  who  liaH  left  the  hervice  of  tlm 
Society  and  handed  over  all  hi.s  hooks 
and  voncheis  to  the  Society,  is  entitled 
to  a  jiid;.'ment  di.s(>har^in^'  iiis  seciirity 
)in*l  to  radiat(t  the  hypothec  on  liis 
property  jiiven  as  Hecnrity  for  his  faith- 
till  administration,  witliin  a  delay  fixed 
liy  the  (.'onrt,  and  in  default  of  jiiviii;- 
snch  deed  the  ,jiid;.'ment  to  stand  there 
for.  Jm  Saeidl^  Permanev/e  Ue  Cons- 
trurlinn  <f-  iMnijIin.  Jndjrment  con- 
firm in;:,  L'2  .lime  |HS7.  Dorion,  ('.  .1., 
Monk,  Kamsay,  Tessier,  (,'ross. 


;' 


IDENTITY  OF  AN  INCORPORATED 
ASSOCIATION.— An  inciirponitti.l  liody 
l,,;\iin^'  tlie  luvino  iiiulor  wliidi  iiinml- 
liints  sill',  liriKif^iit  all  iictioii  ugainsL 
iv..i|ioii(loiits,  Ibriuerly  oflico  heiuers  in 
siiid  a-isnriiition  to  account.  Kcspoiul- 
cuts  answered  tlicv  wore  not  aci-oiint 
alili'  ti'  a|i|iollant,  tliat  the  association 
Iniil  c.-asod  to  exist  liy  tliat  naiiio,  that 
ill.  V  wiM'c  titlicors  (»r  tlio  old  coinpuny 
iiinier  anotlicr  niiiiio  rcpiosentinji  tlio 
iiM  assiiciatioii.  In  luct  rrspoiidonts 
iDiiii'iidi'd  tiiat  tlioy  nij)i'('sont(Ml  tlio 
(lid  iis-iiciatioii  wiiicli  had  only  chunj^cd 
iU  iiaiiif.  <  III  the  other  hand  upjK'l- 
l;int  I'oiitciukHl  >iiat  the  facts  did  not 
Ipi'iii- thill  colo'ir,  that  th<!  ofHcelioarers 
liiil  iM'eii  e.vp3lli'd  from  the  assO(!iation, 
thiU  lliev  iiau  ;,'athcred  tojK^thei'  with 
iitliri'  iiieiiibers  of  the  association. 
l.iniiiiiL' a  iirijority  of  the  association, 
ami  foniied  a  new  fompaiiy  iiii  ter 
anotlicr  iiaiiiP.  deteniiiiiiiig  to  appro 
I'liatr  tlic  funds  of  the  old  association. 
Ilif  iiiajority  of  the  Court,  alliriiiiiif: 
iliejiidiziuciit  of  the  Court  hejow,  held 
tiiat  the  respondents  were  not  aocouiit- 
ilile  to  the  appellant.  Court  .NFount 
Knviil  No.  .■>t>'.l4  of  the  ancient  order  of 
loioti'i's  Friendly  Society.  Moulreul  if- 
ll;„lloi,  .!•  (il,  M.'ii-'iid  Noveinijer,  1SS|. 
>ii  A.  A.  l)orion,  C.  J.,  h'ainsay/ressier, 
'  ro>-,  IJaby,  .hi.  Uainsay,  .1.,  <Us., 
'ImiiLriit  that  the  facts  did  not  establish 
;Mli;iii.'e  of  name    inorely,    that    an  in- 

oijMiiated  association  cannot  lie  <les- 
tinvdl  liy  a  vote  of  the  majority  so  as 
t'l  allow  of  the  majority  applying  the 
I'liuls  to  iinother  object  ;  tliat  the 
!'>|ioiidents  invoked  the  rights  of  a 
ii''w  iiiiiijiiiuy  with  a  now  charter,  and 
tliiit  tlioiigh  a  change  of  nain«  (hd  not 

iltir  I  he  person,  the  a<loption  of  a 
'litluiciit  nuine  whs  an  indication  of  the 
i'leu    n\    a    diaiige     to    exchule     the 

IDENTITY  OF  HEIR.  —  In  ISC.C,  the 
i;'iMiiideMts  received  by  onerous  dona- 
t:nii  a  lot  of  land  and  certain  moveables 
"liiiiiU  and   airricultur.'il  instruments. 


.\fter  the  death  of  the  donor  the  ap 
pellaiit,  who  claimed  to  repro.seiit  his 
succession, discovered  that  the  donation 
was  not  countersigned,  and  notified  the 
resjiondents  that  he  vvoulil  bring  an 
action  to  recover  the  sul)ject  of  th" 
donation,  unless  they  agreed  to  a  ro-i 
liation  oi  the  d<-ed.  I  Glider  this  pros 
sun*  they  agieed  to  a  iesilintion  of  th'' 
donation,  and  by  a  ileed  of  compromise 
ol'  tiie  (Ith  .September  of  that  year,  thoy 
agreed  to  submit  to  arbitration  tin- 
claim  lor  eiijoyinont  of  the  property 
from  the  time  of  the  donation.  Action 
was  subse(|iiontly  taUeii  by  Appellant^ 
against  licspondents  to  recover  tin- 
value  of  siiidi  cnjoymonl.  I)efendant> 
pleaded  that  the  deed  of  <lonatioii 
being  by  onerous  tith'  was  really  a  .sile  ; 
that  .\pp(dlaiit  had  deceivol  them  into 
lielieving  that  they  had  no  valid  titleand 
that  he  represented  the  heirs  of  the 
donor,  which  was  not  true,  and  that  il 
was  by  error  they  hail  agreed  to  the 
resiliation. 

Held,  that  in  any  case  the  Wcspoiid 
cuts  could  not  i»e  called  upon  to 
account,  for  the  oiijoyment  of  the  pro 
|voity  u[>  to  the  time  of  the  resiliation 
of  tlie<leeil;  that  the  deed  of  nvsiliatioii 
il  sell  was  obtained  without  cause  and 
by  fraud,  an<l  as  it  did  not  set  up  the 
legal  considerations  on  which  it  wa.s 
based,  that  it  could  not  l>e  regarded  as 
a  transaction  under  I'.US  C.  C.  and  was 
projicrlv  set  aside.  f)i>iitiici/  .f-  I'irkanl. 
M.  .ludgment  17  Maivh,  I'sT'.t.  I{ep.  ■1\ 
.T.  ;;(i. 

IMPUTATION—/-.  rAVMKxr. 

A  di'btor  of  several  ilebts  has  the 
right  of  declaring,  when  he  pays,  what 
debt  ho  means  to  (hseharge.    I  l.'iS  C.  (J. 

This  is  called  Imputation  of  Payment. 

When  the  receijit  makes  no  special 
imputation  the  payment  must  be  im- 
puted in  discharge  of  the  debt  actually 
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]iayabIo  wliicli  ilir  dclilor  lia-  at  tin- 
(iiMc  tlie  ^.'ivatt'i'  inicri'st  in  iiayiiig.  II' 
'»t' «t'V»'ial  dclits  oiif  aloiH-  Ix'  artuallv 
]ia\alil<'  tilt!  payiiit'iit  must  bi'  imimtcd 
ill  iliscliarj,'(' oT -mil  ilfbt.  altlimi^'li  it 
be  jr—  biirilni-onii!  tliaii  tlinsf  not 
actually  pfiyalii"'.  11"  tlu'  ilciits  bi-  of 
liki'  natiuc  ami  t'(|iially  biirilciisomo 
ibc  iiiii>iitati<)ii  is  ina<l(>  u)i()ii  the 
•)l<lc>t.  All  tliin;;s  briiii.' <'(|iiiil  it  is  made 
Mojioi'tionally  (in  <'a('li.    Iltil  ' '.  < '. 

A  iiiokcr  s(il(l  i'T  aii'oiiiit  ol  Kc- 
jxiudeiits  b!,<l(Hi  bii>li<'ls  wlioat,  ami 
acUiitnvlc(lL't'<l  to  have  riH-eivcd  JMHH' 
<iii  arcoiiiit  ol'  piicf  ami  proiniscil  to 
jiay  it.  Tin'  broU.r  could  not  al'tiMwanis 
ai)j>ly  the  money  -o  paid  by  the  jmr 
eliaser  towards  the  -<  .Ht-mcnl  of  a 
pinportiona'c  rate  on  all  -ules  ma<le  to 
liini  by  the  pnrcliM-ei'.  but  is  jieisoiially 
lialile  to  the  vendor  for  tiie  wliole 
."»>snn(».  Kii.'^/iuii-  .!•  /'i/r-jKi/ri'-l.  </,'/. 
M.  Judjiiiient  conliiininL'.  S(>p.  JNTtl. 
hoiion,  <'..).,  MonU.  K'ainsay.  Sanborn, 
.1.1.  ( 'onlirmed  in  I'riv\  '  'oniicij. 

INCIDENTAL  DEMAND.  —  A  set  ,.11 
a,L'ain-i  a  d(>maiid  is  not  ;il\va\s  iipees 
^al■ilv  pleaded  by  an  incidental  demand. 
>o  .111  e\ce|itioii  -ettiiii;  up  thai  ci'V- 
lain  work  \va>  not  performeil  acc-onlin;.' 
10  the  coinlitioii-  of  the  contract  \\a> 
niaiiilaiiied.     Miililnini  .!•  Lurfiix  i/  nl. 

M.  .IlldLMIielil    leVelsinL'.    1  >ec.    |.S7."».    Do 

livin.  < '.     1..    Moiik.    !i',iiii-.i\ .    S;iiilioiii. 

.i,J. 

INCORPORATED  COMPANY.  SHARES 

OF. — '•.  I'l.M  I'. 

INCORPORATION.-',    'imim     At, 

I    mNTI;!!'.!    Iui;\  . 

I'he  ri<i\  illciai  <  io\  erillUchl  lia-JiOWel 

to  incorpoiaie  l,\    letter-  jiati'iit  a  com 
)iany    for   the    jMiipo-es    of  iiaviL'ation 

within   the   limits  ol    l  he    I'l-ONince. 

A  iii/iii'/i  ilfili  which  does  not  on 
il>  lace  come  wiiiiin  tlie  pio\-i-ions  of 
Act.  .'tH.'.  ef  thi'  (  oil,.    <i|    ( '.  I'.,    may  lie 

leJL'cted  on  iiiolioii. 

Si  mill'  : — A  piiii  lia-er,  .■mO.^i  'jii'  ii  K'l/ 
to  ini'orporatioii.  of  sliares  siili-ciibed 
jirifif  to   incorjioration,   and    who   h;i- 
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j.aid  a  call  alter  his  |iiirchase.  i< 
estojipod  from  eontestiufr  the  validity 
of  the  orijiinal  subscription.  MacDmi 
tjall  it  (il.  iV  The  I'nion  Nari(/(tfli,it 
<')'.  M.  .Iiid;.'ment  eiinlirmin;i,  KiMarcii, 
fsTT.  Monk,  li'amsav,  ."^aiiboni,  Tesriici. 
.1.1.  Kep.  lM  .1.  »;:;. 

A  subscriber  to  a  (Company  to  l.c  in 
corjiorated  under  letters  jiutent,  Inn 
wl  never  subscribed  aj'/cr  tin-  iiicm 
poiatioii,  luir  jiaid  <-alls  alter  such  in 
corporation,  i.-  not  liable  to  lie  sucij  tiii 
(•alls  on  the  stock  thus  subscribed  foi. 
'/'/((  I'nidii  Xnn'i/dlion  ('a.  d'  I'diiiUayil. 
.M.  .lud.L'ment  eonlirmiii:.'.  Ml  Maivii, 
1^77.  .Monk.  I'amsa\ .  Snnborn.  I'l'ssiei. 
.1.1.    h'e)..  ■1\  .1.  71  . 

INDIAN  RESERVE.  —  Kxpul-ion  .. 
person  not  of  Indian  blood,  t/ /In"  ,i 
Siriii  it  (il.  n.  .ludiimeiit,  fp  Deo.,  1^7'^ 
Jiorioii.  C.  .1..  Monk,  h'amsav,  Ti'ssiei. 
Cros-,  .1.1. 

INDICATION  OF  PAYMENT.—'.  I'm 

I.    \  I  i     'X. 

b'e.L'ist ration  of  ijcnd  containing'  in 
dilation    of  payment     to    creditor    n, 

vendor.    /■.    ii'lJ.I-IKMIOV. 

INDICTMENT  IN  FRENCH.—* .  1  i;i;\  h 

1.\m:I'\(.K ('|;IMIN\I     1,\\\. 

IN  FORMA  PAUPERIS.  —  '.  i  einiv 
I'-M  ri:i;i-. 

INJUNCTION.— (■   ritoiiir.iiinN. 

A  writ  of  iniunetion  may  hi-  dclim  i 
as  a  judicial  process  op,. rat iiii;  //(  yn 
sniiaiii  ami  rei|uirin;:  the  jiersun  to 
wiioiii  il  is  directed  to  i\u  or  to  relraii! 
from  iloiiiL'  a  particular  thin;.'.  In  it- 
broadest  -cus,.  till'  process  is  rcstoi'ii- 
li\f  ,1-  Well  as  pieveiitive.  aiid  it  may 
lie  iiseil  Ixitii  in  liie  enforcement  nt 
ri^'lil-  and  in  I  lie  pii'veiition  of  wroii.i;-. 
In  i^eiicrai  however  it  is  usi'd  to  ]iicvl'Ii; 
future  injury  rather  than  to  .•itfoid  iv 
dre--  fur  wrong's  already  committed,  aii'l 
it  is  therefore  to  be  re;.'ardod  more  iis 
a  )irevcmi\e  than  as  ;i  remedial  pm 
ce--.      ///'//'  on  injunctioii-  ji.  'J. 

I  h<'  secretary  ol  ;i   r.iilway   compnii' 


:,:;;;  in.ii  nctihn 

.iniiiiit  '"•  lii'l<l  lialilf  t')i'  (li«<>l)oiiii'ini' 
m  .III  injiiiu'tion  adilrcssoil  to  tli«^  com- 
|.;iii\.  nov  milo.ss  lie  lio  pei'soiially  ivs- 
ii.insilili'  tor  tlio  conteuipt.  'fiernan 
.[■  lie  lirllefeuillt:  .M.  .FuiliXiinsnt  con- 
iiiiiiiij.',  1;")  Miircli.  iSTi).  Dorion.  ('..I., 
\l,)iik.  I.'aiiisiiy,  Saiiliurii,  Ti".s«ier,  .!.)• 
l,',.|i.  ^  li'i'V.  I.i'g.  -iT-l. 

I'locccilini;-  ill  iiiimictioii  wliii  li  oii- 
i.iin  iiotliiii^  ami  load  to  no  practical 
'.iiicily  will  lie  <lisini>s<Ml.  luiiinj  A- 
Till'  Kixiril  itj'  Tcnipiivalilii  ti.  M.  .Iiidi:- 
iiii'iil  <'oiiliriuiiij:,  U)  . I  line,  isTtl.  |)(i 
idii,  •'.   ■'..    Monk.    K'ani.say,    Saiilioin, 


IN.II  NrriuN 
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■.  .1.1.  i;c|..  .s  ii"'-,  i.cf.'.  ■'>. 


All  iiijniictidn  lic>  iindci'  llic  >[<■!•- 
h.iiil  Sliipjiiiij^  Act  of  1  S.')4  I  Imp. I  s(H:t. 
1.  with  rcLTard  to  a  ship  \o  lie  Imilt  or 
i.itii  Id  I"'  liiiill.  ('iii'ci.'istorod  iindcr 
!:•■  lurivisimis  of  the  Act  of  the  ViW- 
Minciit    of  Canada,    .'Jtl    \'ict..    c.    il*.":, 

;t'i.  Dlnnimj  A-  Wiiiielr  el  al.  .IikIl' 
I'lii  coiitiriiiiii.u  7  l>cc.,  |S77.  Sir  A.  A. 
Ml  i.iii.  ( '.  .1.,  Monk.  Uamsav.  r<'<>ii'r, 
'   ■.-.  .1.1.  l.'cp,  I   I.,.-.  N.nv^  '.W. 

W  lull-  tiic    coniiiiis^ioniT   of    I'nldic 

A. Ilk- of  tin?   ri(i\iiicc  of  (^tiiclx'c,  iiii- 

.'I  the  piovi.-iioiis  of  the  I'lililic,  \\'ork> 

\.t  of  isr.'.i    (;;■_'  \'ict.  c.  I."i.  ss.    iT'.t. 

^'1.    \^\),    and     under    the   tcnii>    of 

!■    '  niui'iKl    iiscil.  wa>  proct^cdiiij;  to 

UNI'    into    po-scssioii    of  a   piiMii' 

oik  in    course  ol'  coiistiiietion  under 

'  cMiiriicl.    lliat    an    injmietion   to   re- 

•'r.iiii  the  eominis-ioiier  from  roumiiii: 

.i".--ion,    liecaiise.    as  llit^  coiitr/K'tor 

■  i:  .:  •'!.   Iii-  work  hail  lioi'ii  interfei'ed 
■ill.  .'ind  a   lialaiicc^  was  diU!    to   him, 

■  IS  iiiipr'ipei'l\'  i->iic(|. 

■"lli'll    illjllllftion     may     lie    >llr!.|ielided 

"    ill.'    I'oiirt    of    (Queen's     r.en<'h   in 

It'll,    pendinj;    the    liearini:    of    an 

I'l'ii   from  a  Jud;:inent    of  the  lower 

'  ■'Mil    leliisiiiL'   to  dissolve   the  injune- 

'•■ni:  and  tiiis  notwithstandiiii:  the  fac 

'liai  ihe  injunction  had  l>een  di>ie;;ardt 

■  1   I'V    the    <ioverinmMit     ICiijjineiM'   to 

'iivii  li.id  lit>en  committed  the  task  of 

'■^iimiiiLr  ]Hi>>.es-iion  of  the  \vork.  ./"/// 

■ '  i'/.   •(•  Miifiloihilil   .lud^ment   rever.s- 

:•-'.   -I    Dec.    I*i7>.  Sir    A.   A.   Dorion. 


Mtink.  Iiam>a\'.  're^>ior,  < 'ross,  .1.1. 
Monk  A-  Kamsav.  .!.).,  <lis.  h'ep.  :2.!  .). 
D".,  '.'  I.'iv.  I.e-.  I'li'i. 

Scciiril!/  J'lr.  —  A  private  letter, 
whereliy  the  sifiiier-  hind  .nnl  ohiijte 
themselves  jointly  and  »e\e.allv  to  lie 
responsihlo  for  and  to  pay  the  i-osts 
and  damages  which  may  lie  snU'ered  l>y 
tlie  re-pondeni>  «Mc.,  is  not  a coinpli- 
ance  with  the  t^'neliec  Injimciion  Act 
of  I.ST.*;.  41  \'ict..  e.  N.  s.  I.  which  pro- 
vides that  a  writ  of  injmieiion  ^ludl  not 
issue  unless  the  person  applyiiii:  there- 
for liist  u:ives  ;.'ood  and  siiHieient  secu- 
rity in  the  manner  jirescrihi'd  l»y  ,ind 
to  the  satisfaction  of  the  Conrt  or  a 
.jiid>.'e  ihereo!',  Ac.  '/'//<  llmiiil  nj  Mann 
i/iincn/  lie.  il'  l>'iliii.  .M.  .Iiidj'mi'nt  re- 
versing'. N  Dec..  isTs.  .Njr  A.  A.  D<v 
rioii,  (J.  .!.,  .Monk.    Ii',un-a\,    I'e-sier  .!.). 

Ap/nal    /"     I'l'ii'll  <  iiuiifil A   .indj:- 

meiit  settin;.'  aside  an  in.jimclion  to 
maintain  a  party  in  possession  of  a  rail- 
way, is  ;ip)iealiil>le  as  relatiiii:  to  lands. 
JkIii  it  III.  (!■  Maciliiiinld.  .M.  .Iiid.^rment. 
L'l'  Slarch.  IST'.i.  Sir  \.  \.  Dorioi'i.  ( '.  ,!.. 
.Monk,  h'am-av.  Te-sier,  I  loss,  .1,1.  [{ep. 
■1  I.e.-    New-  in  I. 

.\n  injunction  to  prevent  the  ( 'oipn- 
ration  of  .Montreal  proceeding  to  the 
sale  of  the  iriioiU  ol  a  \vil'e  in  execution 
ol'a  judirment  ai:aiii-t  the  Imsliaiid  will 
he  m.iinlaiiied.  And  the  i.'oods  of  the 
wile  in  the  common  domicile  will  not 
he  considered  a-  irooils  in  the  pos.ses- 
>ion  of  the  hiisliaiid.  The  ('il;/  "l'  Mnnl- 
full  cl'  (irreiii  1 1  rir.  M.  .Iiidirmi'iit 
conlirmitiL'.  I.">  .Ma\.  1.^7','.  Sir  A.  A. 
Dorion.  <'.. I..  Monk.  Ivamsii>,  TessiiM'. 
I  ro-.l.l.  Kep.  -1  I..-.  News    i7il. 

.M..  I'Ontiaetoi    with   the    l^'lleliec   IhIV- 

einmeiit  for  liiiildin:.'  a  railway,  learn- 
iiiL'  that  the  <  io\  (.rnmeiii.  umler  I'lihlie 
Works  Act.  ■;::  Vict.,  cip.  1."..  ^s.  I7'.t. 
jxi  ( |.*<tV.ij.  \va-  ahoiit  to  take  posses- 
sion of  the  road,  which  was  not  com- 
pleted, ohtaineil  a  wi'it  of  injunction  to 
restrain  the  <  !((vernmenl  iroin  inter- 
fering.'. The  I  io\  ermnent  proceeil<;d  to 
take  po"e--ion.  and    a  motion    to   dis- 
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(<filv('  the  iiijiiiu'tiiiii  liiiii^'  ioji'clcd. 
olitnilX'd  IciiVt;  I<i  Mpl'i'.il  t"  till'  Cniiit 
of  <j>ll('i'll'-   llclicll. 

Jli'hl,  tliat,  iiinlci  tlicsc  1  irniiiistuii- 
cea,  an  onlop  to  suspcnil  tin-  injmiction 
until  flu'  ii)i|iciil  rouM  1)1'  lii'uiil.shoiilil 
l)o  f;r;iiit<'il.  notwitli-tiiiHliii.:.'  tlir  liict 
that    till'    iiiimirtiitn    liuij     Ix'  -ii    ilisri'- 

LMlili'ii.     Mdtilollithl    it     ./"///     fl    III.     M, 

.luiliinii'iit.  L'i  Si'p.  |S7S.  Sif  A.  A.  I>n 
I'ion,  <'.  7..  MiinU,  l>iini"<iiy.  I'l'ssiir  iV 
« 'rciss.  .1.1.  Miiiil<  A  li;iiii«;i\'.  -II.  wi'i'i'  III' 
npiuinii  tliiil  no  smli  oi'lHr'  imi'-l  In- 
,Hi'anr"il  wiiilc  tlio  iMJmuiion  wm-;  ilis 
rejiai'ili'ii.   ii'i'|).  I  I.i'lt.  Ni'u<  |ii|. 

Jli'Id.  iImI  a  |i:ilt\  -I'i'killL' ii'lii'T  Inthi 
111!  injiiiirtiou.  :inil  \vliii-:i'  iiintiiin  to  ili> 
.•■iiixc  it  li;i>  lii't'ii  iiji'i'ti'ij  liy  tin-  ImviT 
I'ouit.  may.  in  tin'  ili-i'ii'timi  oj'  tin' 
('(Hilt.  Ill'  iicrinittcil  in  a|(iii':il.  tliouL'li 
lie  :i|i|it'ai>  to  lia\i'  (li-ii'_''aiiii'i|  tlii' 
injiiiii'tiiiii  ami  tn  ^»-  in  roiiti'iii|it  nl 
I'lXltl.  Mnciliiitiihl  ,[■  .Idlii  I'f  III,  .\!. 
.liiil;:iiM'iit.  1^  >!■)..  1>7^.  sir  A.  A.  i'n 
lion.  ' '.  .1..  Monk.  l<aiii>;av.  'I'l's-ici, 
fro-.  -I.l.  III')..  -1  !.!■-.   Ni'w-'  11^. 

Wlu'ii-  all  iiijiiintion  i-  i|i--ol\  I'll. 
inviiiL'  lo  |i':.'i>iatiiiii   >iili.-i'i|iii'nt  |o    'lie 

jirori'i'iiilll.'.    till'     ciots     will     lie    ra-t   oil 

tlio  |iart\'  >iiiiii:  out  lin'  injiiiu'iioi]. 
.)fe('lini'ii/liiili  it'  Tllr  SI  Ailli'.i  Mn/iml 
Itllililiini      Sncilll/.        M.      .1  lnlLrillCllt      ll' 

\ersiiiL'.  I  I'VI).  l>Mi.  Sir  A.  A.  I'orion. 

('.  .1..  .Moiil<.  IJaiii-ay.  <io--.    .1.1.     Kaiii- 

•tay,  .1.  (Ii~.  as  to  n.-t-  i;.'|..  I'l  .1.  hi-J. 
;;  l.i'L'.  .\i'\v>  I'll. 

'<"//  ll'  Itnliliisiiii .  .M.  .Ii|ii'_'liii'lll  roll- 
liniiiiiL;.  ■_'_'  Mairli,  |n7>.  I 'oiion.  < '.  ,1., 
.Ml  iiiU.  I.'aiiisa\ ,   To-ii'i'.  •  'io->.  .1.1. 

INSAISSABILITE.— Whiii.     |.ro|ii'riy 

was  lii'i(ll(;iliiril  Willi  till-  rollilitinii  tlial 
it  ~lioiili|  Id'  iilisci/alili',  ami  was  siilis 
litiili'il  to  til,,  iliildicn  ol'  ilic  lii'ii-.aml 

till'  I'Xi'illtor-.  solil    ;i     |ioitioll    to  Olli'  ol 

till'  heirs.  //(/'/.  that  lin'  I'lli'ii  was  to 
iiiaki' a  |iai'titioii,  ami  tin'  ii'Vi'Iiih's  ol 
-aiil  ]iioii('ity  wi'i'c  iiii.si'i/alili'.  Mitlsmi 
if-  Carlnr.  .M.  .Iiiilgiin'iit  I'l'Vi'isiii;:.  -\ 
Maii'h  is^.;.  Sir  A.  .\.  I»orioii,  .Monk, 
l.'aiiisay.  Cio^.  Hahy.  .1.1.  Kaiiisax.  .1. 
\Nitlioiit  ••xiii'i'ssiiii:  aii\  o|iinion  on  the 
(.'ll'i.-tl  of  till'  ili'rd,   iholiL'lit   tiiat    il'     \|i- 


pcllaiit-  )ii'0[io>iitioii  Wi-ii'  ti'iR-  he  wa>. 
«'sto|)|>('i|  from  iir,L'iiiu  his  own  fraini. 
l.'i'P.  r,  i.,.i:.  Ni'w-  .';7l'.  :;  Doc.  dW.  J7'.i. 

INSANITY  '•.  .h  iiiciAi,  (oi-xsKi.. 

Insanity  lunni;  oiici"  cstaliiishi-d  it  i, 
lor  till'  |iaity  I'onttMidiii^  that  tin- 
testator  was  sane  at  the  time  of  miikiiiL' 
hi-*  will,  and  to  jiiove  th;it  the  insuiiiti 
had  eeased  or  that  the  testator  acted 
diniii.i,' a  liieid  intei'V.'d.  Iii>iieh  case. 
the  declaration  hy  the  not.'iiy  in  tii.- 
will  that  the  testator  is  sane,  is  n,ii 
(>oin'|ii>i\e  evidi'iiee  ol  the  fact,  aini 
does  not  thro\v  the  Inn  then  of  proof  oi 
the  linid  interval  on  the  party  attack 
iii.i:  till'  will.  IHxi'ii  \  III.  ,1'  Clofi.  M 
.linLiin'iit  «  oiiliriiiiin.'  l»ec.  |s74.  .Monk, 
laschei  can.  liamsa\,  Sanhorii.   .Sicoin  . 


INSCRIPTION. -A'/*'/"   'i    iiinl  i,i,',-it.. 

I.a  pallli-i|ili  illM'lit  >a  call^e  ;i  I'l'i; 
i|l|i'ti'  et  liu'llle.  I'll  Vi'i'tll  de  I'ai'ticr 
.;I7   dll  <  'I'di'    d"     P'o-t'dllle    (  'ivile     (  |    , 

doit  I'll  doniiH  I'aiitie  partic. 

h'apii-    la    ti'i'iitieiin'    I'l'irle    ill'  |ii  , 

tii|l|iili'   la  < 'our  .'^Upel'ieill'e.  le   l>eliial, 

di'iii  i|iu  n'.i  p,'i-  pro  liiil  s.-v  e.\Iiiliii> 
.'iv'eir    la  ili'clar.itimi.    ue   pent    les   pi  i 

duil'i'  s.lllS  ell  doiuier  a\  isail   1  •efellilelii 

ipii  III'  pciil  I'tre  I'orclos  de  pluiilcr 
avalll  la  pro  liirt  ion  des  j'xhiliits.  (luil 
/mull  it    III,  ,1     \  iiili  nil i.<.    .\r.    .1  lldiiliii'i;! 


(  I  <    \\  Inn  till'  ili'li'iiilaiit  fails  to  appi.'ui  ni 
III  |ili':iii  ut  ilic  iictimi,  the    riuiiitilf  in  Mii:- 
iitlii'i' tliiiii  lliiiM'  iiH'iiiioiii'ii  ill  iii'ticlcs  8',>.  I', 
:iiitl  '.'l  may  iiisi  lilic  liis  cusi'  lor  proof  in  tni: 
iir  nut  lit  liTiii  if  any  i>    in'ccssuvy,  ami   ^iii ! 
[iioiif  is  tiii'ii  piiii  I'liliil  with   hi'l'iire  a  ,iiul;;i, 
or  lifloii' ilii    plot liiiiiotar\ ,    who  must  .s\vi':ii 
I  III'  witiioscs,  i:iki'  notl•^  oftlii'ir  cvidciH'i'  anl 
lio  wlKitcvcr  iIm'    it    would   lu'lln'   duty  nf 
Jinl.i,'!' ||'  till'  Coiiil  III  do  ill  lii.itti'I's  of   |in«'l. 
.\    lid.  iiiliiiii  fonrlost'il  I'ldiii    plcMiliii;,'  l^  I'll 
tillriitoMt  least  one  ilciir   dnys  notice  iicl'i'i 
prool.  and  III'  may  c1osn-cxiuiiiiii' the  witiiesM- 
Miiii  miikc  >iii  ll  oliji'ctioiis  lis  III'  thinks  pio|iii- 
ol  w  !iicli  the   piotlioiiutary    niii.st  take    imtiv 
hut    lie   is   not  entilleil    t(i  lU'iMluce  witllcSM' 
I'liKifs    I  I-   i„irli     nia\     111    taki.'li  at   aii>  tltn 
e.Xn'pl      lielwecii      I  !i.'-      IMJi      ,lnl\       aliil      Nl 
.*<i'ptel|il,.'|  . 


.■;:;7  in-ui.vem  ^ 

iwetMiiir  l'>  Fi'l-..  I>s|.  Sir  A.  A. 
[•oiiDii.  •  .  .1..  Monk.  Ilaiiisuv.  ('loss, 
I'.iil.v.l.l.  I.'c'i'.   I   l»c-c.  >V.\.  -'LIS. 

INSCRIPTION  EN  FAUX— y.  I'm  x. 

INSOLVENCY— r.      I!\\ki\., I.i:vsi:, 


i'.v  \>u\ik.n\\>try,  t'ailli/c,  is  meant  the 
i-iitHlition  »)!'  H  tnuliT  \v\ii>  has  dis- 
,<M»t;iin<'il  hi-  paynn'iits.    IT   »'  J.'i  (.'.<'. 

■  '.  ii'inii":  j'liillili:  la  Kihinlinii  tl'ini 

•  '■iiiiii''  </iii    '(iiiiiiiiire.  noil  jiiir   inn'  dr- 

i'"i  iiti'Hi    /iri-'ise,  siiif  par  .shs  (irlians, 

,,(.«;•  (//•/  /iiiin  lit'lal  lie  f'uiri   I'tice  <'  si'.s 

t'  /■'■I'  iiini/s.  N.  |)<"iiisait.    I'aillilr. 

iii(  tliiini'  III  ■/iiiiUlr  li iinolralili  mix 
,1  iKiiliins  ijiii  in-  /iiiiri'iil  fitii/cr  re 
lii'illfs  ilnii-iiii.     \ii.  I  ii'iiisait ,    villi    III- 

I  >i  iiiii  li/iii' — leriin  .si/iiiiii  Inn'  il'  iiisul- 
'iIh/Hi'.  S.  I)i'iiisait,    \1m)    l»r'((iMlitiiri». 

/.  CHS  ill'  ilri'1,11 /i/ii II  is/  ijiiKiiil  lis 
ui'iis  ilii  ilrliili'iir,  /mil  ineiilili's  nii'iiii- 
11,  utiles.  Ill'  s-iij/isrii  /  mi.r  rri'iiiirlcis 
■I'inii-.iis.  ( '.  (li>  I'aii-,  Art.  ('I.X.W. 

\  ■{■•liloi  -hail  ill'  (IrciiU'il  ills()l\  flit. 
iii'i  hi-i  t'slali'  -hall  lit'i'iiint'  Niiliji-ct  to 
oiii|iiil>oiy  lii|iiii|aliini.  r.  IiiMilvciit 
\ -I  'il  l^i'l.  >fi(ii)ii  :;.  Ahliott.  |i.  I.">. 
\i-'p  hiMilvciit  Alt  of  l^ii'.i.  M'l'tioM  1.;. 
i'i)|ih;mi.  |i.    Iti. 

\  'Ifliinr  -iiali  111'  ili'i'iiii'il    iii>ol\  I'lil. 
hi-iil\iiit     Art     ol     I^T'i,    -iM'tioii    .'!. 

\\    iI  lli'!-|liHlll.   )>.    1 .1. 

\  '  I'l'ijiior  who  alleui's  that  his  i|ch- 
;m'  whiir  iiiMiJM'iit  has  maih'  paviiii'lits 
'1  iii'iihi'i-  (•'■editor  i<iio\viii^'  his  iiisol- 
^'■11'  \ .  iia>  a  iii:ht  iiiKh-ri ". ('.  ilt.iti.  1 1  to 
■I'    tin-  latter  ill  his  own   naino.  ainl   to 


1  l,Vii\  |myaii'lil  li\  ;ui  llisolvciit  ijilitor 
.ii.wiiij,'  Ills  in-iilviMicv  i> (liiiiit'il  til  he  inaili' 
'•I'll  iiiti'iit  Id  ili'l'riiiitl,  mill  till'  iTcilitnr  iiuiy 
'•  "iiii|>i'llnl  to  icsloic  thf  anioiiiit  111  iliiii;; 
'iiivi'ii.  Ill  till' value  tlii'li'of.  lor  tin-  licllrlit  ot' 
ill'  ,  ccilitnrs   Ml  riiiiliii'.;   tu   thi'ir   ii's|n'itivi' 

^l''liN. 


I.NSOl.V  KMV 


■'■•a 

■  J.IO 


a>U  that  sdcli  .«iiiii>  he  [laid  into  Toiirt 
lor  tile  heiu'lit  ot'the  ereilitois  aeeonlini; 
to  their  resiioctivo  iiiilit>.  The  relation 
of'tlii?  jiurties,  and  other  tints  e...tul)li.-ii- 
I'll  in  the  present  i-ase  [nove  the  eiedi 
tor's  knowledge  ot  the  dehtor's  iiisol- 
veiu'V.  Iliiixsiaii  I'/  III.  .!•  TliihaiiiliitH 
el  hI.  .M.  .Iiid.i.'nient  eoiilirmin,:.'.  L'7  .Mav, 
l''^H4.  .'^ir  A.  A.  Iiorioii.  < '.  .1..  MonU, 
h'amsav,  ( 'ros>,  l'ali\'.  .1.1.  lie|ioiti'd7 
Li-,-.'.  Ni'us  I'TI. 

In.solveiicy  of  a  trader  l|l•|lellll.■^  on 
his  inaliility  to  meet  his  coinnieieial 
liahilities.  Fonlaiiir  \  /I'on/ic//.  (^»..liid;: 
inent  contiriiiiiii:,  ^  .Iiiik',  ISTtl.  I)orion 
<"..!.,  MoiiU,  Waiiisav,  .'^anhorn, 're>-ier, 
.1.1.  liep.  ^  lf'\-  I'l'.i-'-  4I'''. 

.\  tiador  who  cannot  meet  lii>  liahili- 
ties is  jiroperly  thrown  into  in.-iolveiicy. 
Ami  it  is  no  L'roiind  lor  a  petition  lo 
have  the  writ  nf  attarlmient  iiiia-ihed 
tliatth  e  note  whiehl'ornis  the  snhjoct 
of  the  creditors  (k'ht  is  not  yol  due. 
I  III  I  her  I'll  I'll  if-  Aa  lluinine  NitlioHule.. 
.Iiidirmeni  contirmeil,  '1\  I'ec  l.'<7''*. 
I'orioii  ( '.  .1..  .Monk.  Iiam>ay,  doss, 
liiiiithier,  .1.1. 

Aii\  I'li'ditor  ma\  lontc-t  the  fact  ol 
the  in-ol\  eiicy  of  lii^  deiitor  and  may 
petition  t  )  >i't  the  proceedimrs  aside. 
Lmiiferiii  rs.  iiin/ln-  if  Ijiliemi.  M. 
.liid.L'iiieiit  rext'isini;.  --  .'^epteinhc;, 
IS7t'..  ."<ir  A.  A.  horion.  < '.  .1..  .Nfonk, 
h'aiiisav,  >anhorn.  .1.1. 

.\r/nl.—\  part\  liec.ime  inxilvcnt 
and  as-i^'iied.  liefori-  hi-  otate  wa- 
wound  up,  and  wlnle  his  property  was 
still  in  the  hands  of  tlie  a<-ii.'iiee.  he 
olitaiiied  hi-  di-rliar;:e  and  recommen- 
ced liM>iiie--.  lie  contracted  a  iii'W 
deht  and  jiid^^inent  went  a;;ainst  him, 
on  which  an  execution  issued,  and  his 
creditor  seized  part  of  his  I'state  in  the 
hand-  of  thcassiimee  to  the  previous  in- 
solvency,  'riie  property  wasallmved  to 
remain  under  -ei/me  more  tlian  lifteiii 
days.  This  wa-  lield  to  he  an  act  of  m- 
-olveiicy.  Tin'  lliiiil:  ul'  Turmi/"  il'  Ui'ii- 
iliismi.  .liidiiinent  iiveisiin:,  L'l  .'"'ep. 
I.*<7><.  Dorion  < '.  .1..  Monk,  h'am.say, 
Tessier.  <  ro--.  .1.1. 
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inulei  aii'l  iui  iiisolvi'iil.  Ill'  w  ill  not  lio 
iillowfil  to  iiiU'rveiio  sukI  (Ifiiiaiid  tliat 
ilio  )»i'oct'c(liii^s  !)(>  siis|icn<k'(l  on  tlic 
irwoivuncy,  on  tlic  in'ctfiitioii  tliiit  lio 
AViis  iicitlioi'  Ji  trmlci'  nor  insolvent, 
whilr  tin-  assi;j;iim('iit  rcmniiis  in  Ibn;!'. 
H'/n'f/ork  ,{■  Tjin.  .Imljfini-nt  conlinn- 
in;.'.  J)oi'ion,  i'.  .1..  .Mi>nl<.  Ta^lifi'i-an, 
li'amsay,  SanWoi-n.  -M. 

A  urii  of  attaclnni'iit  i>siic(l  a;.'ainst 
tiio  |iro|ierty  ol'a  di'litor.stvlcil  a  joiner, 
vva^  a('(]nii's('('(l  in  liy  liini  Ibi'  nt'ai'iy  a 
>  car.  ami  (hninj:  w  Iiirji  tinn'  scxcrai  jn'o- 
<i'f(li\igs  wen-  taUi'n.  lie  then  pi'ti- 
vioncd  to  liav.'  tlie  attaclnnent  set 
asiilc  on  tlic  L'l'onnd  tliat  lio  was  not  a 
trador.  Tln'  < 'onrt  //e/(/.  nn'cisin;;  tlic 
jnd,irincnt  of  the  < 'onit  liclow,  tliat  lie 
not  I'cin.i.'  a  tiadcr,  nor  so  xtylcd,  Imt  a 
joinef.  the  ''onrt  had  no  Jniisdiction 
.ind  the  writ  was  (iiuisIkmI.  LrJ'chrrc  .!■ 
Fulton.  .Ind^nicnt  reversing,  .Iinie 
i>77.  Morion.  ('.  .1.,  .Nfonk,  h'ainsay.  Saii- 
'•oni,  'lessicr  .1.1.  h'anis.iy  .1.  dissent inir, 
ihon;:ht  his  a(i|nicscencc,  ('(jnal  to  a 
declaration,  and  therct'ore  was  within 
ihe  ruling'  ot  Whitlurk  ,1-  Tiirc.  lie 
di~tinj:ni-hed  ii  Ironi  the  ease  of  (irnlln' 
.1-  Liin-oii,  decided  in  Scji.  ISTti.  the 
I'clition  bcini:  at  the  instance  ol'a  cre- 
ditor. 

The  insoi\eni\  of  a  iiailiuislii|p  rcir 
ders  the  jiai  tneis  snliject  toconiimlsory 
li"ini<lation.  h'iiii//il  .!•  Jfosx.  *{.  s 
Mai'<'li,  l>7('>.  SirA.  A.  Hoiion.  < '.  .1., 
Monk.  Ii.'nnsay,  Sanlxiin.  .Mci'nrd,  .1.1. 
l.'clp.  lit  h'ev.  i.e;r.  Jns. 

W'liero  all  .'issitrnee  ha>  hceii  a|i- 
pointed  at  a  ini'ctin.u'  ol  the  creditors 
"tan  lnM)lvent.  his  nnniination  cannot 
leset  a^iile  ilt  the  discretion  of  the 
'onrt.  and  without  a  valid  ohjeetion. 
^o  where  it  has  heen  set  aside,  and  an- 
"ihor  a>;>ijrnee  appointed  on  the  L'roiind 
that  the  latter  had  tli(>  majority  ol 
votes,  and  it  ap]iears  that  this  re.-.nlt 
wa-^  only  arri\ed  at  hy  erroneously 
-irikin.LT  oil' the  name-.  oT  ereditors  en- 
titled tf)  vote,  the  jndLriiieiit  will  li(>  re- 
vei'-i'cl.  Miirjilifi  .1-  CiiiiiKi/lj/ i/ ii/.  <j>. 
.Ind^jnicnt  ie\cr~inL',  I'ei-.  IS7>.  Sii'  A. 
A.  I'orion.  <'.  .1..  Monk.  Ii'amsav.  'I'"-- 
Mer.  <'ro-v,  .1.1. 


.1  .v.V/;//l»  r.    liitjlll  III'  ('mill  In  iippoiii/. 

—  W'h'Mi  it  appears  that  the  assignee 
lias  l)(>en  named  through  I'rand,  the 
jiid^'e  ma.\ .  in  virtue  ol  .Sect.  .'IT  ol'tlic 
Insolvent  Act,  deelaie  the  assignee  to 
\)i:  tliily  appointed  who  hail  the  maje- 
rity  of  votes  of  those  (|nalitied  to  vote 
at  tin-  nie(>ting.  Liiiu'iii.r  tl  <il.  ){■  The 
(/iirbfic  Hunk.  .Indgment  (iontirming, 
(,».  7  l)e<-.  |NS(».  Sir  A.  A.  Doiion.  (".J., 
.Monk,  h'aiiisav,  < 'ross,  .1.1.  h'ep.  I  Dec. 
d'Altl. 

I'lidcr  Section  li  of  the  Insolvent 
Act  of  l^f)".^  an  a.-signmont  to  an 
otlicial  .assignee  for  the  District  ol 
Montreal,  liy  an  Insolvent,  whose  donn- 
«'ile  aiicl  place  dt'  Ixisiness  is  in  the 
(v'onnty  of  Hochelaga,  is  valid,  although 
there  he  an  (iflicial  ;ts>igiiee  tor  tin- 
<  'onnty  ol  Hochelaga. 

And  the  otlicial  assignee  for  the 
<'onnt\  of  Ifochelaga  has  no  interest  t(i 
intervene    in    the    matter.    Slrinirl  A 

Villiiiii M.  .Indgnicnt,    Se]i.  |s74.  Sji 

.\.  .\.  l)ori(in.  ( '.  .1.,    .Monk. 'raseherean 
h'ain>ay.  .Nmliorn,  .1.1. 

The   assignee    represents    the    In-ol 
vejit,  who  is  liis  mdeiir,  where  there  i- 
no  fraud.     So  the  estate   is   hound  hy  a 

deed  .v(/(/.v  .v( /»,/ y;y/c^    releasing    a    tk'lit 

due  the  Insolvent,  ami,  .ii'iiilile,  it  the 
signature  he  t'onti'sted  it  .shonhl  he 
denie(l  nnder  oath.  I 'rcro.il  tl-  Melaw- 
mil  I'l  >il  i^-ijii.  M.  .Iiiilgment  reversing', 
I'L' .luiie  Is7.s.  Sir  A.  A.  l)oiion,  ('..I., 
Monk,  l>'ani-a\.  Tes<ier,  < 'ross,  .1.1.  |;e|.. 

u:;.i.  :(;7. 

.\n  onliiiary  jictitory  action  will  not 
lie  against  an  as.-igliee  in  in-olveiie\  lor 
the  leeovtM'y  of  real  estate  in  his  jio.- 
session  as  such  assignee.  Fair  A-  7VV/- 
lits,  M.  .Iiiilgment  reversing lit'i.iannarv. 
INS  I.  Sir  A.  A.  hurion.  ( ".  .!..  Monk. 
K.imsay.  • 'ross,  Baliy,  .1.1.  Monk.  .1.,  di- 

selltim:.    h'ep.    I     kei:.      News     S-J.     |      |/ec. 

d'.\.l.'IJ. 

.  I  .s-sii/iii-i . —  It  iijli I  III   ••ell /•'riilciii'i:. 

— < 'eini  (Hii  ]ii)iirsiiit  piMii'  le  recoiivn- 
iiieiit  d'niie  I'leanct!  (|ne  ini  aurait  cede 
le  syiiilie  a  line  faillite.  agissant  en 
\crtiid'nne   resohiiion   de.s   <'reancier>. 

doit  pioduire  (Opie  (le  i  ette    ri'sOllU ioii. 


■;ii 


INSiil.VKM  V 


,1  .|n<(  lii  Wpcliiriiiioii  (i,iii-i  I'aiti- (lo  (.vs- 
Mi)ii,  ijiic  1<'  syinliL-  est  iiiitorisi'  jiiir  h'.s 
ori'iiiifit'r.s  uc  t'ait  i»ii-<  uim  jjreuve  sutli- 
-M)l<'  <Ih  t'Otti"  autonsiitinii.  Toitrvillr 
(t'll.^-  I'litrir/c  ft  (il..  (^  .ludginont 
iMiitiiiiiin^'  ')  May,  ISSi'.  Sir  .\._A.  I>o- 
lioii.  < '.  •!.,  MdiiU,  l{iimsay.  'IVssior. 
]',;il,y.  .1.).  i;.")..  I  1  Kov.  Log.  ".">:!4. 

\,,ii: AiKilher judgment,  in   wliiiii 

llic  ^aiiio  imiiit  was  (Iccitlcd  botwtien 
iln-  >aint'  parties.  1>("|).  1  I.  I!pv.  l.og.44L'. 

All  appeal  may  be  instituted  liy  an 
nterim  assignee.  Mojur  el  ul,  <l'  ('liail- 
-/•/(•/,•.  M.  .Indgment  Sep.,  INT.").  Dorion, 
('..I..  Monk,  'lascheieau,  IJanisay.  San- 
lorn.  .M. 

\  motion  to  suspend  the  case  ol  an 
n-iilv  nt  in  gaol  on  (•((pias  until  the 
,"iL'Mee  ran  oome  in  will  lie  rejeeted. 
IhiiieiiKin  .(•  Smil/i.  .hidgnient  Iti 
Iniif.  \^'i~. 

rill-  duties  of  an  assignee  un<ler  tiie 
lUMiJvent    aets   are    not   of    a   judicial 

liiiraoter.  T/ie  Mech(iulc!<  Hunk  A- 
lliiiirn,    M.    .luilgment   continuing    Ifli 

i.cemliiM'.  |S74.  Dorion,  ('.  .1.,  Kamsiiy, 
^.!iil'i)rn,   .1.1.    Monk,   'rasehoreau,   .1.1., 

i>.  Krporicd   I'J.l.li'J"). 

''Illy  tho^e  creilitoi's  ivlio  h.ivc  lilcil 
t'lcir  claims  in  eont'orniity  wiiii  s<'ct.  Ii'i.' 
1'   ihc   Insolvent   Act   of    \>i\'.>,    c.in   i)e 

t'liiti'd  as  forming  thenmneiical  ma- 
'Hiiv  re'iuire<l  liy  section  Ml  of  said 
it.  and  it  is  only    their   claims    »  '  ich 

all  lie  reckonc(|  to  make  up  the  three 
|ii:ulcrs  in  value  also  rei|uircd  liy  the 
-,ii<l    -.cetion.      Tmissdiiif    A-     H'nrfdr, 

ii'tgrnent  reversing  .'»  l)ec.,  I>>74.  l)o- 
:;(in.  < '.  .1..  Monk.  Tast'lioreau,  Kamsay. 
^aiitini ii.'.l.l.  I>amsay.  .1., con<-uired  v. itii 
•il"  ( 'Diiri  in  the-e  rulings,  hut  di-scm- 
■■■I  tiom  the  judgment  on  the  ground 
'hit  it  wa^  proved  that  tin'  insohciit 
!;■[■!  no  ca^ii  hook. 

\.iri: c.  Act  ol'  I'^T'i.  sect.  'I'J, 

I'lulcr  the  repealed  insoheiit  aii  o| 
1^7'.,  >ect.  Iii4.  a  claimant,  whose  claim 
I-  (.Mite^teil   on    ;:rounds   of  ol>ieetion 
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distinctly  <*ateil.  niu>t  e<tahli>h  liis 
claim  liy  legal  <  videnoe  on  the  point 
raised. 


.V  general  eontestatioti  will  not  in- 
>utlicient  to  raise  sueh  contestation  of 
special  or  exceptional  matter.  WkIsoii 
ef  al,  >(■  Sdiii.soti.  .Judgment  reversing 
7  Dec,  IS7S.  Dorion.  0.  .'.,  Monk,  liam- 
say,  Tessier,  Cross,  .1.1.  Kep.  4  ^».  I..  1.'. 
■  If).'). 

\(iiiitii(ill<iii  III'  nH.fi ijnee.  -~  Any  t'le- 
ilitor  or  creditors  whose  claim  onrlaims 
exceed  ^-')(X),  dissatislied  with  a  resolu- 
tion of  die  creditors  of  the  insolvent 
naming  an  assignee  may,  in  virtue  of 
section  .'>7  of  the  Insolvent  Act  of  IS7'). 
apply  to  a  judge  in  » 'haml)ers  to  set 
aside  the  resolution  and  declare  the 
election  \oid. 


<  Ml  siieh  application  (he  judge  ma\ 
reject  three  notes  of  certain  creditor>. 
illegally  admitted  and  may  order  a 
new  meeting  of  creditors  who>e  claim- 
have  lieeii  (iled  according  to  law.  W'al 
son  it  (il,  iV  Sitnison  el  al.  .Judgment 
reversing  7  Dee..  I'<77.  Dorion,  < '.  .!.. 
Monk,  li'anisay,  Tessier.  < 'm-s,  ,M.  U'eji. 
s  Leg.  News  iidt). 

Where  tin'  assigni-e  is  th-'  nominal 
riaintitf,  lor  the  hcnelit  of  a  [laity 
I'laimiug  as  creditor,  there  must  he 
evidence  that  the  party  in  whose  >uit 
the  action  is  hronglit  is  a  creclitor.  Lit 
lUnniiic  .Inclines  (.'(trllir  .f'  II  ansuleil. 
M.  .Indgment  reversing,  -■>  .lannary. 
|s,s|.  Sir  A.  A.  Dorion.  <'..!.,  Monk, 
h'.imsav,  <-  lo--.    I'.ai.v,  ,1.1.   h'eporteil    I 

Dec.  d'A.    I.'il.     4    l.eL'.   News    I  Id. 

'I'he  Consolidated  Hank  of  Canada 
prove(l  a  claim  foi'  .■<l.V;,4i>4.f'-'  agam-l 
the  insolvent  estate  of  Mulholland  A 
liaker.  secured  hv  t!ie  inilividual  liabi- 
lity of  Ib'ury  .Vfulh  )llaii.l  A"  -loel  <  . 
i'.aker.  two  of  the  mciuliers  of  the  (inn. 
under  a  letter  of  guarauiee  of  the  :j(lth 
.if  .lannary  Is7f,,  this  security  valued  in 
the  claim  at  .<!7."),itOi>.  and  also  bv  a 
transfer  from  M.  .f  \'>.  ol  two  nicrtgage- 
onilie  property  ol  NNilliam  1'.  Hartley 
for  *L'.").'i(iil  e.-veii  and  vultied  at  *4.').IMHt. 
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Tin-    Mercliant>'    liaiik    I'lovccl     its  of  (lie   ii-siiiiu-i'.   Iiiil    at   tliciinun   ex- 

<-laiiii  .si'cmol  !;\    a  traii>t'<'i' (il  amttlif r  pfii-^c  juxl  li-li 
)nort;;a;.'c  oil   \V'lliain    1'.  I>a' th-v'-  pin- 

porty  tor  ^l.''<.n(l(), 'iiiil    wliicli  the  liaiiU         //(/</: — lo.    iiy    thf   Sii|K'i'ior   Court. 

valm.'d  at  SI.!,(>(M).     On  tin-  claiiii  iiiaik-  tliat  llic  lie  |.oii<l<'iit  could  not  rei'0\i'i 

by   tin-   ( 'onsoliilatcd    iSaiik,    Loslio,   a  lnuaust'  In- liad  n.t  provt-il  tin;  amount 

oroditcr  of  Miilliollan<l   »V:   leaker,  con-  of  tlio  claim  of  Stirii.i.i;.  Mci'all  iV;  (  n. 
tested  tlie  transfer  matleliy  >[.  iC'  1'..  to 

llie  I'aiik  of  tlie  two  mortj.'a^e>  a^raiiist         I'o.    Iiy  (lit-  Court  of  lievieu,  lever- 

Hartley-  proiierty,  and  aski-d  that  tlii^  iu;;  iliejud^'ocntof  the  Superior  Court, 

transler  he  set   aside    as  liavint;  been  tli.it    the    a.^sii.'iiee  was  cntitliMt    to  ir- 

made  in  fraud  of  the  creditors.  ( »n  the  cover. 
I'laim  ol'  the  Merchants'    I'.ank.  I-eslie, 


on 


the   -amc    L'lounds,   contested   tin 


r>y  the  Coiii't  of  AppeaK,  (S'w  A. 


transler  made  to  tiie  Hank  hy  .M.  A   l!.  A.  l>orion.  C.  .!.,  and  Cross.  J.  dissent 

ol    their   other   mortiza^'e   on    Wm.    1*.  in,:r  ,  that  Stirlin,!.' A  .Md'all  ,f'  Co.  wen 

Hartley's  properly.  h'od.L'ei's  and  others,  the  real  I'laintill's:   that  the  J'.ank  com 

al.so  ereehtors  of  .\i,  ,f  11.  contested  :  on  mitted  no  framl   in   receiving  nnder  ;» 

the  claim   made    hy   the   Coirsolidated  con..ervat<<rv  process  the  araoiint  of  it- 

BiUik.    the    \alidit\    and    etl'ect   of   the  claim,  and  tiiat  the  process  was   heneii 


letter   n|    ixuar.inti 


;iven     hv    Ifenrx     licial  to    tin'    creditors    of   the  estati 


Mulholland    A    Joel  C.  Haker   on  their    tiiat    .^tirliiii:,    McCall    A    C.i.    had    i 


1" 


J)rivate  estate 


h 


in  Ir.iud  of  tlie 


•reilitors  of  the  lirm. 


^neater    right    to    this    sum     th;m     tin 
Appellant  :  that.  ;is  the  amount  of  liie 
claim   ol   Stirling  A  McCall    A:   Co.   liad 
A-    the-e    I  itnle-talions    could     not    not  heen    pro\ei|,  tliey  had   not  »houii 
.dl'ect    the  el;iim-<  ol    the  Ci msi )l ii lat e( |    miy  right  to  any  par  ticular  share  of  th 


Hat 


IK     an 


I    of    the    .M.ich.int'^     I; 


ml 


<um  sought   to  he  recovered  and  th.ti 


again><    the    e>tate    dl    Mulholland    A     the  action  was  rii;htlv  dismissed  hv  th 


llaker.  Ih 


ontestarits  ha 


I    ~hn\\l|    1 


lo    >uperio 


r    Coiu't.      I.((    /i 


((nqi 


./((( 


7' 


inleroi  in  theu' eonte-talioir-.  an  I  the     I'mhir  A-     llnnisnliiJ.    M.    .ludgin(Mit 


•re(litoi>  ciMild  onl\-  ihallen:.;e   the  \,ali      reversin; 


L')  .Ian. 


Is^l 


Sir 


A.   A.  J! 


ditv  of  the  >ecurit\   held  l'\    the    lla'ik- 


I'lnii 


C.  ,(..  Mnlik.    I 


I'amsav,  <  'ros 


r.ai> 


l>\  a  direit  action  111  theSuperior  ( 'oiiit,    .1.1.  Sir  A.    A.    I'orion.  ('.   ■!.  A'  Cross, -1. 


or    hy    contesting    the    claims    \vliich     di-. 
might  lie  made  upon   ~ucli  security  on     llii 


■p.    I    l»ee..  .r  A.    7,-.  I.    I    he-    \, 


tile    individual    e>tali 


II 


lolland  il'  'loi 


•1  c.  r, 


eiirv 


.M 


III 
iker.  (ir   (if  William 


r.    I'lartley.    respei't  ivel\ .      '/'/ 
liiUthd  liitiiL    II iCiiiiiiilii 


',M 


o  ll\  liotliec  < 


th 


an  I 


le  ilC(|mre( 


I  on  It 


Lrslii.  .M.    no  1 


property  without  registration,  and  that 


lypotl 


lec    can    lie    aciiuirci 


I    on    tl 


C 


u<lginent  revelled.  -■>  .laiiu.arv,    l^sj.     propert\  ofa  peison   notoriously    in>o 
Mr  A.  A.  hor.on.  ('..I..   Monk,  liam-a\.     \eiii.      /.n    Hhikjiii'    .Ikiujihx  Ciwlii'r   il 


l'.ah\,    .1.1    See  also  case    of  the     // 


M.     .liaLMiieiit 


rever>ll 


Mi'ii/i(iii/.s'  lliiiik  iV  Lcslii'  il-  I'lii/fis  ,{■     l)ec,.  jNTt.      horion,  c.  ,1.,  'I'a-chereai 


n 


'!!■      I    nil  Sll 


A.   I'.t^ 


Hiliiti'il  llinil,.     h'ep.  I   !>' c..     |;am>ay, 


S.iiilioi  n. 


oraiiL.'ei . 


.1.1. 


l.ei:.  .\c 


'.•>. 


I'.'.. I.  Ill 


•/   III 


I' 


.{<•/ 


imi     1)1/     rrci 


nil. 


All  hypothec  accorded    hy    a    pei'so; 


I'liii'l' 01   rliiiiii The   licspniidaiit,  as-  notoriously  insolvent  wil!    I.e  si-t    asidi 

-iglleelothe    ln>ol\-elll    e-tate    of    h'elui  I  .Hfliiill  h'  i' I  ill .  i\-    (i  iltli  r  I  ill .    <^.     .IlliL 

Champagne,    h.iving    lefused     to    tak,'  meiit  conlirming,  ."i  Sep..  IsTi'i.     I>orioii, 

proceedings  to  ri-covi-r    i  sum  of  :i:.'ljii  ('..I.,  Monk,  h'amsay,  Saiihom.  'I\'s>ici, 

paid  hy  the  Insolvent  to  tin-  Appellant.  .M. 

within  thirty  day-   inunediately  jneced- 

ing  the  issue  of  the  writ  of  attachment.  I'linnlnlinl  /irr/'i'miri .    lli/j><>//ier. — 

Stilling.  Mc<  all  .!■  Cm.   were  authorized  'The  legist  r.it  ion    ofa    hypothec  within 

to  take   the   pi'vceding-  in    the   n;uiie  the   thirtv  day>  iirevion>   to  an  as.-igii- 


L 


:;».» 


INSulAKNTY 


INStil.VENCV 


:\\r, 


;ii.nt  umlor  the  Insolvent  Act  of    \^~'>,  Miin/iaiitl  if  nf,  <(•    Wilhis.     .M.  .ludj: 

i- witliout  I'tltM-t,  iuid   osiici'ially    wlu-n  niont  rontiiininjr,  17  Se|i.,  |SS(>.     Sir  A 

tli<'  l.,v|potlie(!  was  gnintoil  liy  tlie  <li>l)-  A.  I)niion,  ( '.  J.,  Monk,  K'ainsay,  ('ros>. 

liiruiiilt'  in-^olvcnt    to  tln>    knowlodt'o  J.F.,   Ifatnsay,  .1.,  dis.,  tlion;;lit  tliis  case 

.1  the  I  reditor  rcci'ivin;.' siu'li  hypothec,  involved  tiie  same  principle  as  the  case 

M.  (idndron  A- Sleiiuirt.    ^I.   .ludgrnent  ol'  Arpiii  d-  I'lnilin.    The  position  of  the 

.  fiinninf.',  17  Seji.,  ISS(».    Dorion,  < '.  .1.,  «'ndorsers  was  chaii.i.'cd  liy    the  conipfi- 

Nfonk,  itainsay,  <'ross,   .1.1.   h'eji.  .'{  F-c^'.  sition  not  hcinjr  carried  ont, and  Wilkes 

\.\vs  .11'!.  knew  of  the  I'rauil.  '1  1    if.  News  .'!IS. 
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l-s.«l 

.•1, 

llie< 

wit 

III 

as-i 

iill 

\  company  nnal»l(>  to  pay  its  delits, 
•ikinji  up  a  note  discounted  at  a  hank 
'  \  niK'  of  its  directors  within  thirty 
.i,i\-  ol'  its  insolvency,  will  lie  held, 
1  \  -II  doiiiL' to  havi-niadea  ] (referential 
i.i'.nieiitto  such  director,  ami  he  will 
li.  (iiiidenuieil  to  I'etire  the  anionnt  so 
paid.  Iltunl  i{-  Jhnitec.  M.  .ludpnent 
.  (iiilirniin;:.  22  March,  lS7'.t.  .SjrA.  .\. 
lidiion,  <'.  .!.,  Monk,  Hamsay,  TessitM", 
I'lo-s.  .1.1..  Monk. .)..  (lis. 

''iiiijioxilloii .Notes  jriven  to  accept 

1  iiiuiposition  cainiot  l>c  recovered  on, 
iihl  it  <l()es  not  siu'niiy  what  was  the 
.iii>c  ol  the  indelitcdness.  l\'illci'.s  .1- 
,s',' /((//(■;•.  ^I.  .hidj.'inent  confirming'.  •> 
NIai«li,  ISSL'.  Monk,  Kamsav,  < 'ross, 
i'.al.y.  .1.1. 

!  lie  einlorsei'  ol'  a  I'onipositioii  note 
jvii  liy  a  delitor  to  his  creditor  in  I'.ai'- 
r\iiii,' out  a  settlement  (not  luuler  the 
in-nhent  Acti  for  lll'ty  cents  in  the 
i.'ll-ir.  was  not  lial)lt>  lor  the  amoinit  of 
-mil  note,  where  it  appeared  that  the 
l.i'tor.  i'or  \v|i(im  ic  en<lorseil  the  note 
I-  -iiiet\.  ami  I'rom  whom  he  had  taken 
I  iransler  of  his  estate  as  eollati>ral 
-■  iMi'ity.  had  seciefly  ixiven  the  plain- 
•ill'  till'  creditor!  his  own  notes  t'oi'  the 
•  ■al.ince  of  his  claim,  in  (ndi>r  t<i  olitain 
hi- assent  to  the  conij'osii ion.  iukI  the 
'  I' "litniliail  ali'cady  received  fifty  cents 
"11  iiis  claim.  Aii>iii  A-  I'millii.  .XI. 
■lM.l,i;meiit  confirmini.',  14  .lime.  I^Ts. 
>iv  \.  A.  Uorion,  < '.  .i.,  h'amsay,  're--ier, 


I  1..-, 
N.U.: 


.1.1. 
•I'M. 


IJej) 


.1. 


L 


Mlt      llie      elldoisei'S    ol      eompo-lt  ion 

ii'>!fs   I'nr   an    ins<ilvenl    remain    liaMe 

'!i»'H tlioiii:li    the   .liscliaiile   of  the 

iii-olveiit  may  have  heeii  annuUi'il  Ity 
ill"  eoiirt,  and  though  the  insolvent 
!iiav  have  ;.'iven  other  notes  l>y  way  or 
I'l.'lerenee    to    some    of    his  ereiljtois. 


The  endorser  of  composition  notes  i- 
not  discliar;.'e<l  frnm  liahility  thereon  hy 
the  mere  fact  that  the  compoimdinL' 
creditors  have  secretly  stipulated  witli 
the  debtor  that  he  shall  pay  them  an 
amount  in  excess  of  the  composition 
rate,  as  the  condition  of  their  cfinseiit 
to  the  composition,  and  espfejally  where 
the  endorser,  as  the  consideration  of 
his  endorsement.  oi>tained  a  transfer 
of  till'  insolvent'.-"  entire  stock-in-trade 
and  iissets,  which  he  still  retained  when 
sued  on  the  comiiosition  notes.  J'.iit  the 
endorser  is  entitled  to  a  dediKition  of 
all  sums  that  the  creditor  has  received 
in  excess  of  the  comjiosition  notes. 
Murllii  if-  I'nnfiii.  M.  .Iiiil;.'ment  re- 
foriiiiii;:.  24  Nov.,  l>S(t.  Sir  ,\.  A.  Dorion, 
('.  .)..  Monk,  K'ainsay,  Cross,  Hahy,  .1.1.. 
<'ross,  .1.,  (lis.  Ifamsay. .).,  did  not  con- 
cur in  sonu'of  the  reasons  ;.;iven  for  the 
jiid.L'ment ;  hut  concurreil  in  the  judji;- 
ment  liecausc  I'oiilin  was  in  a  peculiar 
position,  and  if  he  were  dischai;red  he 
would  lie  ritally  keeiiin;"  what  lie  had 
ixained  hy  the  transaction,  and  avoid  hi- 
lialiilitv.  Kep.  4.  I.e::.  N-ws  2(t.  I  Dec 
d'  \.  7."i. 

Siriiri/i/    I'll'   riiiiijHisiliiiii .    I'liiiretlli  il 

liro/ertidii  III  siifflji  ilerlareil  liuful Le 

iioiiiiik'' (iodin,  failli.  a  fait    iin  ari;ini.'o- 
m.iit  avei-  ses  creaiiciers  par  lei|ii,'|  i|  a 
oliteiiii  uiie  e.xtension  de  di-lai.  di  four 
nissaut  le  cautioinieiiient  de  r.Vppelaiit 
pour  le  i|uart  de   la  soinme  due.    |,",\]) 
pelaiil  a  consenlia   deveiiir  la  caution 
de<iodill,  et,    la  coililit  ion    ijne    celui-ci 
deposerait    cliai|Ui'  sauedi.  diirant    un 
an,  a  la  riaiiijue  \'ille-Marii',  mi  certain 
iiiontant   a   intd'iet  an  noui  de  I'.Vppe 
laiit  ///  //•(rs7,ceileriiier ayant  liMlroit  de 
relirer  le  (lit  aiirelll  et  <le  le  payer  (Ul  a 
coiiipte  >rendossemeiit- ((ii'il  avait  doii- 
lu's  pour  ;:arantir  -on  cautiomiement. 
< '(>tte  convention  eut  lien  entro  I'Appe- 
lantct  le  failli  hoi-  <le  la  connuissancf 
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(li'H  civaiicii'r.s,  <|ni  ii'iii  I'lirtiiit  iiiliiriiu's 
<Hif>  lors  ili'.  lii  liiilliti!  <lc  Iciir  (lrl)it»'iii'. 
< 't'.s  (l('i)<')ts  out  t'tp  n'j;iilii'r<'iii('nt  fiiits 
)iiu'  <  indiii  jiistin'ii  I'cpociiio  oi'iil  tut  mis 
•■11  iiiillit*'.  Aiijoiird'lnii  I'lntiim''.  svinlic 
;i  111  laillitt',  ivi'laiiH' 1<^  montant  lic  ccs 
ilc'i)iits  lU'  rAiijH'lant,  (|iii  U\s  a  retires 
ill-  la  l)aii((iiH  ot  s't'ii  <'st  siTvi  ]>oiir  (|i- 
Miiiiuor  il  iiiitaiit  sa  rt'spon-altilite  vis-a- 
vis  <li'>  (Mvancicrs  dc  ( iodiii. 

./h,7«?; — liiliniiaiit  If  Jiijit'iiiciit  iln  la 
<'oiir  iiirrTiciiif.  fMoiik,  and  Haiusay. 
.1.1..  (li.isfiitii'niibiis.  Id.  i^m.'.  la  coii- 
vcntioii  tMilio  (iodiii  ot  IWiipclaiit  ost 
l(\t.'al<.;  ft  millcmt'iil  cntachoi!  de  I'laiidc  : 

L'o.  t^uu  k' taiitioiiiii'iiiont  dt'  r.\|>i)i'- 
laiit  ii(>  di'Vaiit  inoiidic  t'lli't  (|ue  dans  |c 
fas  nil  (iodin  lu'  paii-iait  jias  hii-mfiiif. 
ft  Ic^  depnt  ftant  tout  simploinfiit  iin 
:,'aj?f  fiiti-f  lus  mains  di'  rA|i|i«'lant, 
rintinif  nt!  pom  rait  if  it'damor  (pff  n 
dffliargfant  rAppflimi  dc  son  oMi- 
t;ati<>n.  Xorvimnl  \  lliaiiaoltil.  JI. 
■  Iiidfimont  ifvfrsin^'.  !.'>;  Apiil.  I8Sl». 
.Monk,  liamsav,  Tc'ssifr.  <'ross.  l'>al)V,.l.l. 
Monk.  I.'amsiv.  -M..  dis.  !{op.  -IWv. 
d"A.-'l.'.. 


.N(vn:.— And    this 
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t'ontiaft-    il'atf nnoicmi-nt,     r.    (Jomi-o- 


sirioN. 


A  sum  ol  jiioncv  paid  within  thirty 
day.s  liol'oit*  a  dfniand  of  assignmont. 
I>y  a  dflttor  miahle  to  jiay  his  debts,  to 
a  porson  kn  iwiii^  smh  insolvency  m- 
liavin;^  means  to  know  it,  is  voiti  and 
on  suit  of  assignee  mav  he  recovered 
hack.  McArthur  .f-  Mnlholland.  M. 
.iud;j;mfnt  conlirniin;.',  14  .Inne,  1879. 
Sir  A.  A.  Dorion.  < '.  .1.  Heji.  "_'  Lei:.  N(mvs 
•Jli. 

I'di/iiiriit  In/    /ircj'ereiicf A    sale   of 

moveables,  (not  in  the  oiihnaiy  way  of 
hnsinessi.  hy  a  trader,  when  at'tually 
insolvent,  though  he  did  not  become 
an  insolvent  under  the  act  until  two 
months  afterwards,  to  a  creditor  who 
knew  or  had  reason  to  know  of  his 
insolvency,  the  price  Iteing  credited  by 
the  purchaser  to  liis  debtor,  is  frau(hi- 
lent  and  mill  and  void,  though  the 
creditor  may  have  allowed  the  full 
value  of  such  articles  on  account  of  his 
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claim.  R'liiiit  <?•  h'ticiiie.  M.  •ludument. 
;;  Keb.,  |.s,s(».  Sir  .\.  A.  Dorion,  C. . I.. 
.Monk,  Kamsav,  TcsciiM,  < 'rosM,  JJ.  '|"o>. 
sier,    ,1.,    dis.    Kep.    J4    .1.    1>I().    .',    I,.-, 

News  (Itl. 

The  lU'tendants  were  creditor>  ot 
llagens  it  (/O.,  on  two  notes  given  for 
glue  sold  on  or  al)out  the  1st  and  IHtli 
April,  and  amounting  to  :i'.»7l.4<i  whiih 
notes  were  discounted  by  the  Defend 
ant's  about  the  I'Jth  ^fay.  The  insolvent^ 
gave  in  payment  of  the  notes  ,S I .( I.Vi.lJ 
worth  ol  glue, and  I'efondanta  paid  the 
nott>s  and  ri>tiuned  them  to  the  iiisol 
vent>.  Ilehl,  that  although  the  tran- 
saction was  one  not  usually  occurring  in 
business  it  is  not  conclusive  that  it  wa-^ 
a  prcificiiff,  granted  by  the  insolvents 
in  view  ot  insolvency,  and  that  the 
l)ffen<lant's  knew  that  II.  A  Co,  were 
insiilvfut  at  the  time.  H'/ii/IrA-  McAr- 
linn-  et  al,  .ludgment  conlirming,  lil 
l)t!c.,  !s7t(.  Morion,  ('.. I.,  Monk,  h'lun- 
sa\ ,  Sanborn.  Tessier.  .1.1. 

I'm II (bile n I  prrf'creiirc 1).    iV     W.. 

w<'re  endorser's  of  II.  I»'s  pajtei  foi 
creilit.  particularly  with  a  view  ot 
allowing  11.  1>.  to  build  a  ship.  11. 
1).  failed  and  his  t'state  made  morl 
gagf  of  ship  over  to  1).  A'  W.  'flie 
latter,  desiring  extension  of  time  foi 
the  payment  of  the  (indorsement^, 
applii^l  to  the  I)ank  for  this  accomnm 
ilation,  an<l  otferod  as  socuritythe  niort 
gage  which  was  transferred  to  the  bank. 
U.  »V:  W.,  alterwards  stoi)ped  payinoni 
and  owing  to  these  transactions.  Held, 
reversing  the  judgment  of  the  Superior 
(;ourt,  4  .limej  I.SSI),  that  this  was  not 
a  lrau<lulent  i)reftM'ence  .as  D.  &  W.. 
were  not  notoriously  insolvent  at  the 
time  ot  the  transler,  and  as  the  tran.sie 
tion  with  the  bank  was  not  a  notice  "I 
their  in.solvency  to  the  Hank.  Im  linn 
que  SidtlucitiKi  if-  Walhiy.  t^.  Judgment. 
4  .lune.  bssu.  Sir  A.  A.  Dorion,  ('..'.. 
Monk.  Kamsav.  I'essier,  Cross.  .1.1.  Ilcp. 
10  h'ev.  l.fg.  lisj. 

I'romissurii  note  of  inaolrent. — l/.\l' 
j>elant,  .»yniiic  a  la  faillite  ile  Thoina^ 
Heaudoin,  a  vendu  a  J\  X.  JiOmienx, 
son  pere,  a  paye  le  piix  de  rente,  par 
tie  en  arirent  et  partie  an  moven  d  un 
billet  di.'failli. 
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.li  <.K  :  -  liiliiiiiiint  li>  Jiip'iiioiit  <1(!  la 
I ',)iii' Siiiii'Tieiin\  i|m'  la  vent*- ilii  loiids 
.{(•  toiimii'icc  ('tiiit  iiiii-  faii.sc  valaltln 
|iiiiii'  K-  liillft  oil  (iiifsdoii  ("t,  <ni'i'(  tout 
.vt'iit'iiii'iit,  riiitiiiiiM',  i|iii  iciiircstMito 
-oil  iiiuri  (!<'•('('■(  1('',  IK!  pounait  st;  refii- 
«i'i  ill-  payiT  le  I'illt't  (lu't'ii  raitportant 
If  IoikIs  .[(■  roinimji'ff  pour  lo(|iu'I  il  a 
ill'  iloiiiH'.  LcinicH.i-  li'  lloiinissii.  (^. 
.Iiiili:iufiit  I'fvcr-in^'.  .'!  Man^li,  ISS|. 
Sir  A.  A.  l>(»iioii.  ( '.  J..  Monk,  iJamsav. 
rio>>.  I'.ahv.  .1.1.  I{.'|i.  I   I  ».'(•.  il'A.  ;;(i.".. 

I'll  II  ri'ii/iiil     I'lijiinviila '".     Ilrnwii 

A-  Mrliillis.  M.  .Ill(|;,'lllt'nl,  IS  Dec, 
I^Ti'i.  r.  Hiii/er  it-  Diifeiicdidl.  >[.  Jiulj;- 
liu'iit.  I>  D^'^■.,  ISTt'i.  Until  casos  woro 
riiniiiiiifd.  r>orioii,  < '.  .1.,  .^^ollk,  Kam- 
-,iy,  Saiit)oiii,  'IVs-icr.  .M.  Tin'  ('liifl' 
.lii«tiit'  took  no  part  in  tin-  il^/ihcrt',  and 
\v,i»  alist'iit   when    tlm  Juilirniciit    was 

|ilol|r)||l<.i'l'<l. 

All  in^ohi'iit  nia\-  olitain  delay  iVo.n 
iii«  riclitors  on  fondition  of  liis  <;ivinj; 
-iMMiity  ioi' ono  lonrtli  of  his  debts, and 
111'  may  uitiiont  the  oon<;ni'riMiot'  of  his 
'  p'ditor»,  agn»e  with  tho  xn-ety  that 
li'' will  alistrart  from  Irs  fistiito  a  ot^'- 
Iain  >uin  weekly  to  he  placed  at  the 
I  ii'lit  ol  the  stncty.  and  to  he  nsod  by 
iiim  a-  a  ;;iiarantee  ajrainst  loss.  Nor- 
iiiiiitil  i\-  Iteaiisnlfi/.  M.  .lu'lgment  re- 
vtiMn>.'.  I's  April,  1SS2.  Monk,  Uanisay. 
I'l'-sicr,  ('loss.  Jiahy.  .F.I.  Monk  and 
ll:iiii~av.  .T.I.,  disstMitini;.  K'ep.  -  l>er. 
■V\.  L'l'.'.. 

Sale  in  eonteinidation  ol  insolvoney. 
•Miction  I'i.';  ol  the  Insolvent  Act  of 
1^7'.  niak<'>  tin.  .sale,  th'posit.  pleilge, 
H  t::m>ler  of  any  property,  real  or 
|i''i><inal.  /*//  «»/,'  jierson,  null  and  void. 
Wli'M.'  a  trader  .appears  not  to  iiave 
liad  any  capital,  never  took  stock,  oi' 
k'jit  linoks  .and  had  no  idea  of  his 
;iiian(ial  position  at  the  tinje  of  his 
ii-"lvcucy.  and  who  a  few  months 
I"  I'll''  his  insolvency  gave  a  property 
M  lii>  daughter  in  payment  of  an  alleged 
■I' I't  ;t  will  he  jire.-iumed  that  the  trans- 
t  Tuas  made  by  him  in  contemplation 
>!  iii^tijvcncy.  .Vnd  it  will  be  incumbent 
"11  tlu'  daughter  to  show  the  origin  of 
till'  doht.  particularly  where  there  is 
-oiiii'  evidence  to  show  that  she  liad  no 
'uiM-   ol   aoquu'ing   wealth    sufiieient 


to  he  her  father's  creilitor  to  the  i'.\tent 
of  the  allegoil  indebtedness,  in  e.xtinc- 
tion  of  whieh  the  property  was  given. 
I'aii/e  if  III.  iV  AV«//.s'.  ^r.  .Fuilgnieiu 
(!onlinning,  L'l)  I'Vbiuary,  I  SSI.  Sir  A. 
.\.  Dorion,  < '.  .1.,  Moidi,  Ramsay,  (h'oss. 
Mal-v.  .F.I.  h'cpoited    4   Leg.   News   l;;ii! 

I  l)ec.  d'A.  ;;vj. 

I  ine  r'arnicr.  an  hotel  kee|>er,  being 
largely  indebted  to  the  appellant,  a 
.N(itarial  Deed  of  Sale,  duly  registered, 
was  passeil  lietwcen  them,  whereby 
l-'armer  sold  to  ihc  Appellant,  with 
right  of  redemption  within  three  yeais, 
certain  moveable  and  immoveable  |)io- 
perty,  comprising  the  hotel  and  fur- 
niture, being  the  imlk  of  his  estate, 
lor  a  cei'taiii  stated  \alual)|e  con-iidera- 
tion.  I''ai'mei'  remained  in  possession 
of  the  propiM'ly  under  lease  Iroiu 
.Vppellant,  and  continued  to  I'ariy  on 
his  business  as  usual.  Aijoiit  ten  months 
afterwards  he  became  bankrupt  and 
the  I'e-ipoiidt^nt  was  appointed  his 
assignee.  In  the  meantime  .Vppellant 
had,  with  farmer's  consent,  granted  a 
lease  of  tht*  moveal)les  to  Trihey  an<l 
.lohnson,  in  whose  hands  they  were 
when  respondent  revendicattid  them 
as  part  of  farmer's  insolvent  estate. 
I'rihey  and  .lohnson  did  not  contest. 
Iiut  tho  Appellant  intervened  anil 
claimed  the  etleiits  under  tlu!  deed  of 
sale  above  mentioned.  The  respondent, 
contesting  tho  intervention,  prayed  to 
have  th(!  d(M»d  in  i|iiestioii  aniuilleil 
and  set  aside  as  having  been  madi'  in 
fraud  of  l''armei''<  cri'ditors. 

Under  the  circumstances  there  was 
no  frauil  or  illegal  preference,  (hither 
within  the  provisions  of  the  Insolvent 
Act  or  of  thi^  <  'ivil  Code. 

Kven  were  fraud  di.-closed.  the  Court 
could  not,  on  such  an  iss'.e,  declare 
fraudulent  and  annul  that  part  of  the 
deed  atVecting  the  immoveabhis. 

.Such  constructions  must  hi'  given  to 
the  Insolvent  .\ct  in  the  matter  of 
fraud  as  to  leave  creditors  some  latitude 
to  exercise  vigilance  to  seciu-e  their 
debts,  and  debtors  hopeful  and  energe- 
tic to  work  out  their  salvation,  if 
neither  on  the  part  of  the  one  nor  the 
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otlit-r  tln'ii>  iiiUMMix  nviilcnl  iiiteutioii 
t>)  (Idi'iit  til"' ifiiifilitw  of  ci'i'ditois  or 
ol.tuin  rniii(|iil«'iil  |tifli'i'eiiti'  in  con- 
tijjililatioii  1(1  iiHolvoiii'v. 

Ali-fiitc  «>r  flf'liviTv  is  only  11  jnc- 
Miiii|>tion  of  rniml,  Mini  it  iiiuy  In- 
rf)nitt«'<l  liy  otlM'f  int'-'imiiitioiiM  f(jiially 
^troll;:.  liillA-  I'irknhii.  .Iml^iinriit  re- 
versing  s  .hnw.  1^77.  Iiorinn,  < '.  .1., 
Monk,  li'mnsay,  Sunliorn.  Ti'H«icr,  .M. 
Jioi'ion,  ( '.  .1.,  ilis. 

In  tin' Sii|irfmi' <'oMit,  it  was  held, 
r''V<'rsing  tin-  ilrcision  of  tlic  (^iK'cns 
r.i'ncli,  tliat  tliiTi'  was  >nl!icifnt  fviil- 
«iic<'  to  jirovi-  that  tin-  olijcct  of  tin* 
transaction  was  to  ili-t'cat  Iwirim-r's 
creilitois  ;.'i'n<'rally,  ainl  tlH'rctorc  tlu' 
<|.-<'(ls  ol'siili'  and  lease  of  i'.itli  .iiinnary, 
IST;"),  were  null  and  voi<l  inider  ait». 
!(»;;;;,  i)  lo;;,".,  io4(ian<l  '.''.•:!  <'.  <'..  and 
sects.  SC)  and  X^i  of  Insolvent  Ait  of 
l*>(i".tand  sec.  :i,  snlisec.  |;i  Insolvent 
Act  IS75.     •_'    i.'ep.    S.  ('.  .-.Cd. 

\N'lieio  monies  have  iieen  dejKisited 
from  time  to  time  in  ii  I'>ank  to  the 
credit  of  A.,  of  whom  the  Hank  was 
creditor  to  an  amonnl  far  excee  lin;: 
tlie  halance  ot  sncli  ileposits,  and  on 
the  niKh'istandin.ix  that  such  diijtosits 
Were  to  einire  to  thi'  l)enelit  of  the 
creditors  oj'  A.  geiif^rally,  11.  an<l  others 
caimot  legally  sne  the  Bank   to  recover 


II  |»ro|iortion  of  siicli  de)>osits,  on  tip 
u'ronnd  that  a  |iorti(<n  of  said  nionii^ 
really  helonged  to  H.  and  others,  in  iln 
iihsi'iice  f)f  any  notice  to,  or  knowleij^. 
hy  the  liank  of  the  e.\istenc«»  of  jmy 
siK'h  riglit  on  the  part  of  It.  and  otlier>, 
whilst  such  depositH  w»'re  heing  niiidc, 
Ij(I  liiiiiijiie  Jiicfjiirs  Car  tin-  .1-  Uiiohli 
et  III.,  M.  -Indjrment  reversing  '1\ 
.Marcii,  INS'J.  Monk,  Ifaincay,  '^o.H^iL■^, 
<*ross,  Jlal.y,  .1.1.  Wep.  I'fl  .1.  lilt. 

Where  an  action  is  hronght  liy  nuc 
CI  editor  to  recover  Imck  Iroiu  anotliei 
creditor  what  the  latter  has  recovenil 
hy  diligence  j'rom  the  insolvent,  wiili 
out  framl,  the  creditor  luingiiig  mh'Ii 
action  is  only  entitled  to  recover 
rateal'ly  from  the  other  ireditors.  Lu 
HdiHiiw  .Itii-iiucs  Curlier  <!•  Itcansnlfil, 
M.  .Iiidgment  reversing  li.")  .lanuuiv, 
ISSj.  Sn-  A.  A.  l>orion.  < '.  .!..  .Monk. 
Iiainsav,  ( 'loss,  I'ahv,  .I'l.  Kep.  I  l*''c. 
d'A.  I."ll.  4  l.cL'.  News  litl. 


ll  )    .\  iiillllMi't   C!iUHIiit     li"    iiviiiijl'il   Ulllc>S  it 

is  111, nil'  by  till'  ilclitor  with  ililiiit  te  ili'l'iaud 
iiiKl  will  liiiVf  Mlu'  I'lfci't  ul  iiijiiriiig  ilic 
iTiditoi. 

All  iiiirious  coiitracl  luailc  In  ;iii  iiisolvi'iit 
tit'litiir  w illi  ii  |p('i's(iii  wild  kiiow.>j  liiiii  to  lir 
iiisdlvriit  is  ilifiiicil  lo  111'  iiiikIc  with  iiili'iil 
t.i  'li'fnnnl.  lo:;,",  ('.  c. 

No  loiitiiirt  or  )i;iyiiii'iil  'Mil  he  avoided 
liy  iriisoii  of  aiiytiiiii;;  coiitaiiird  in  lliissii- 
tiouallhi'  siiit'i'f  any  iiidividiiiil  rri'ditor, 
unless  such  suit  IS  liiiiiiglit  w  itiiiii  one  year 
Iron  1  the  time  of  ins  ol'iainiiig  a  knowledge 
thileol.  If  tiie  suit  lie  liy  .issijriiees  or  other 
|v]iresentutives  of  the  iieditors  lojieitively, 
it  iiiusi  lie  lii'oughi  wiiliin  a  year  from  the 
liine  of  tiieir  a|i|«iintiiiini .   li)t(K'.  ('. 

Fraud  is  a  cause  of  nullity  when  the  ai  ti- 
lii  es  praetised  hy  one  [laily  orwith  his  know- 
ledge are  sucii  tiiat  the  other  party  would  not 
have  roiitrai'ted  without  them.  It  is  never 
pi>'sUTned  and  niusl  lie  proved.  !tl»:S  ( '.  ( '. 


.V  writ  of  attuchment  will  he  set 
aside,  if  tht;  atlidavit  does  not  state 
concisely  and  clearly  the  nature  ol  tie 
alleged  indehtedlU'SS.  I'trkiiix  .1-  Uli' 
i:/ihis,  M.  .Indirmeiit  coiilirmilig  Man  h 
IS77. 

I'niuil.  linin-isiiiimriil.  —  An  actiui. 
was  lironght  against  an  Insolvent,  nude 
s(!ction  \'M')  of  the  Insolvent  Act  n 
|S7.').  alleging  twenty  si.\  ditlereiit  pui 
chase- of  goods  with  intent  to  defraud 
Imt  concluding  with  ji  single  jiravii'  liv 
the  imprisonnu'iit  of  the  lieleinlaii; 
y/^/(Z  (reversing  the  judgment  ni  tie 
Siijierior  ( 'oiirt  I  that  ii  was  not  iicei- 
.sary  to  i  harge  each  purchase  as  :i 
distinct  oll'ence. 

Where  the  Court  tinds  the  evidiii'' 
iiisuflicient  to  .lustily  an  order  hu'  m: 
prisonnieiit,  the  J'lamtifl    in   such   pi' 
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ccrdin^'    is    lU'VtM'tlioli'ss     <>iilitli>il    to 
iili-'iiK'nt  tor  tlio  (U'lit  if  |irovo(l. 

Aii'l  I  111'  liU't  tliat  tluriii;^  tlic  timo  of 
.iiakiiiji  .-iifli  iiiiii'lias('s  tilt'  iiisolvfiit 
h,i^  in'tuall.v  (K>ereasO(lliisiiulol)to(liio.s.s 
to  I'laiiititV,  ivbiits  tli»  idea  thai  in 
:iiikiii^  llic'i-  pini'liasos  tli<'  insolvent 
nii'iuli-(l  to  (li'tVaml  I'laintill'.  Caldivdl 
,  Mtift'iir/iiiic,  M.  .lii(i;,'ijiont  reversing 
I  i»ic..  ISTT.  Sir  A.  A.  l)orioii,  ('.  .1., 
Mmilv.  Ii'anisav, 'lessier, .1.1.  K'op.  I  \.0'^. 

hiij'ri.foiiniciif    I'lir    I'ntml — 'I'o  bring 

:i(   iii»iil\  c'lit  witliin  lin^   toiiii!i   of  our 

^Miiiii'  :inil  .siilijei't  to  iniin'isonuiont 

I 'li'lit  it  inii^st  appear  tiial   lie   knew 

ii'i  lieiieved  hiinselt'  to    lie    uiiiible    to 

;iy  llie  siiicl  delit  wIihii  ho  eontraet».'<l 

•.  liiai  lie  eoiieealed  tliiit  fact  Iroin  the 

i.niiiiir  with  intent    to   defraud,   and 

i;ii  lie  lias  iioi  paid  tlie   delit.    Jfcalei/ 

Ti'i'  l>i  Itiwurc  >[•   H'.  liKilnntd  V<i,,M. 

i'lLMiieiit  I'linlipuiiog  lt'>    Mareh,    1S77. 

'loiik,  Itaiu^ay,  Sanliorn,  'i'essiei',  .1.1. 

Kjl'ecl  ii/  oti  IcnKC Wliere  an   atljii- 

in-ahi ire  ol'  an  imniovcahle,  under  the 
ii<iilvent  Aet  of  ls7o,  leased  by  the 
iMilveiit  iur  ii  fixed  term,  rceeivis  the 

111  |i:tyal)le  undt»r  the  lea.se   from  the 

iiaiit  alter  the  date  of  the  adjiidica- 
:  11.  1h'  thereliy  tacitly  eonlirui.s  tlio 
.i«i  I'l  liie  expiration  of  .siieh  term. 
.a  Siiiitflc  <lc  ConsfiKclioii  M^lrnpal [■ 
!i)ii  1 1  lis  ('iiiiniiissaircs  <l  Hca/es  (.'a 
inli'iUdi  'If  la  Cifd  ilr  Mimtrial,  .Nf. 
U'ii.'riK'iit  eouliniiing,  11  .lunc,  IS7'.*. 
viiik.  l.'Min-av,  Te.-sier,  ' 'ro.ss,  Sicotte, 

.  \\'\>.  •2\  .l.'j.V  '1  Log.  New.s  I'O.'). 

Siii.ii{-(iui/,rir The   Insolvent   Aet 

l^T.'i,  seets.  7S  and  12.j,  iiaving  given 
Miiiimary  recourse  to  i-rivileged  and 
v)iotluH'ary  creditors  agaii'st  pmiierty 
.  ilir  liaii(i>  of  the  as-*igiioe,  has  taken 
'.ly  till'  right  of  the  lessor  to  proi'eed 
y  "uiglr-i/iii/cric  in  the  hands  (;f  iho 
•'iiriifi'.  lieaimulcil  <t'  /V/(/07j,  <^>.  .ludg- 
•iii  ivvcrsiiig  4  Doe.  Isko.  .Sir  A.  A. 
Mioii.  I".   .!..   >foiik,    h'amsav,   Cress, 

:i'V.  .1.1.  KV-p.   I    l)re.  d"A.  7(1. 

/.'«<(. —  file  lessor  of  p.'opci'ty  oo- 
ip^c'l  |py  ilie  iu«olvoiil,  who  con.sonts 
i;iii  ;iL'r.  .  ijieuL  reti.uisfeiriiig    to  tho 
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insol\eiu  his  whole  estate,  cannot  hold 
tho  a»«ignoo  liahlo  for  any  diminution 
of  the  property  garnishing  tluj  pro- 
mi-cs,  and  liy  which  ho  sutlers  los.s  of 
rent.  Evans  .{•  /Vr/>(/i.v,  M.  .ludgniont 
I'onli lining.  'J J  Nov.,  IS>i|.  .'<ir  \.  \, 
l>orioii,  ('.  ,!.,  h'amsav,  Tossior,  Croji.s, 
r.al.y,  .1.1. 

In  iiider  to  tiMininato  a  lease  of  pro- 
mise>  held  l)y  tho  iiisolvoiit  it  is  neces- 
sary to  notify  the  lessor  of  the  resolu- 
tion o{'  the  croilitors  to  ahaiidon  tho 
Iea>e  :  and  a  letter  from  tho  a.ssignoe 
telling  the  owner  that  the  premises 
would  not  he  rei|uired  is  insiinicient. 
Sfi/holil  if'  Erans.  ^[.  .fudgmont  con- 
liriniiig,  1.'7  May,  ISS'J. 

Where  a  lessee  wlio  has  promised  to 
titke  !i  lease  in  writing  hocomes  insol- 
vent, without  having  done  .so,  and  tho 
assignee  assumes  tho  lease,  tho  court 
will  not  order  him  to  take  u  lease  in 
writing.  Morris  »(•  Court.  M.  .Judg- 
ment continuing,  l.j.Iunc,  IS77.  Dorion, 
('.  .1.,  Monk,  JJamsav,  Sanborn,  Tessier. 
.J.I. 

A  deed  was  )ia9sed  to  the  following 
efl'ect  :  "  hes  dits  Levy  et  Boiichunl 
"  achoterent  les  credits  <Ie  I'etablisse- 
'*  mont  jiour  la  .somme  <lo  millc  (lua- 
''  rante  deux  piastres. 

'•  La  <lito  Dame  'rremblay  declaro 
"  avoir  louc,  commo  par  les  j>re.sentos 
'•  olio  louo,  itour  (juatreaiuiees  entierco 
"  et  consecutives,  (jui  ont  coimuonce  a 
"  eourrir  du  vingt-huit  <lecombre  der- 
''  nier.  ot  !?o  tonninoront  lo  vingt-huit 
"  dccemln'O  mil  huit  cent  quatro-vingt- 
"  deux,  aux  dits  Levy  et  Bouchard,  qui 
"  I'accoptent,  savoir  : 

"  'font  le  materiel  do  l'im|)rinj^ei'ie  et 
"  rachalandago  du  journal  V  Kchiireur, 
••  dont  les  dils  Levy  el  Jlouchard  so 
"  declarcnt  contents  et  satistaits. 

••  Pour  )iai'  eux  «  ii  Jouir  pendaiu  le 
'•  dit  temps  aux  charges  et  conditions 
••  ((ui  >uivent  :  a  la  charge  de  payor  a 
'•  la  dit .'  Dame  'fremblay  un  loyer  de 
'•  hiiil  jiiastres  par  somaiuo  nur  la  som- 
'•  me  do  trois  mille  six  cent  piastres, 
"  tel  'lu'il  apjiert  par  la   cedule  on  etat 
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"  annexe  aiix  ))r6sontes,  apros  avoir i't(' 
"  sign(''  des  parties  et  dii  notaire  sous- 
'•  signo  ne  varicfur,  Ce  paienient  de 
"  huit  jiiastres  par  semaine  devra  se 
"  laii'o  justiu'a.  ce  f]Ue  la  soinmo  de  six 
"  cents  piastres  soit  payee  en  deduc- 
"  tiou  de  celle  mentionnee  ci-des3us,  ot 
"  ce  paiement  eftoctue,  le  Inyer  sera 
"  diminiie  on  reduit  d'un  septieme, 
"  laissanl  un  capital  de  trois  mille 
'*  piastres,  et  le  loyer  diminiiera  a 
"  proportion  dcsiiaienients  suhsequents 
"  (jui  seront  laits  jiar  les  dits  J.evy  et 
"  Eoueliard,  pour  liljerer  la  dito  Dame 
"  Treuililay  dcs  dettes  nientionnues 
"  dans  la  dite  eedule.  Et  coiiiine  ces 
"  dettes  s'elrvent  a  la  sommc  de  deux 
"  mille  trois  cent  (juatre-vingt  douze 
"  piastres  et  qnarante-quatrc  centins, 
"  tout  paiement  I'ait  par  les  dits  Levy 
"  et  Bouchard  pour  la  sommo  de  mille 
"  (|uarante-deux  piastres,  comme  il  e«t 
"  mentionne  dans  la  cetlule  ci-annexoe 
"  et  ci-dessus  mentionnee,  et  ensuitc 
"  sur  le  prix  de  ri'^tablissement  lixe  a 
"  trois  millc  six  cents  jiiastres  ;  et  les 
"  dits  Levy  d  Bou'^liard  n'auront  a 
"  rendre  comptc  rnsuite  I'l  la  dite  Dame 
"  'ri'emblay.  seslicritiei's  ctayant  cause, 
"  fpie  jiour  la  lialance  de  son  capital. 

"  Si,  a  un  moment  (|uelcon(|ue  de  la 
"  duree  du  liail.  les  dits  Levy  et  Bou- 
'•  chard  le  desii'ent.  ils  pourront  acheter 
"  l"etal)lissementi)otu'  leprix  et  somuie 
"  de  trois  mille  six  cents  piastres,  de- 
"  duction  laite  de  tout  ce  (^u'lls  auront 
"  paye  A  com[ite  de  ce  montant.  Tout 
"  materiel  <|ui  sera  acquis  jiar  les  dits 
'*  J^evy  et  Bouchard  jjour  angmcnter  le 
"  dit  etahlissement  suivra  le  sort  du 
"  matrriel  artuel.  c'est-a-dire  appar- 
"  tiendra  i'l  la  dite  Dame  Tremblay 
"  tant  i|Uc  le  mat(''ri<d  actuel  sera  sa 
"  propricte,  niais  leur  appartiendra  des 
'•  (|u'iis  auront  acquis  le  reste  an  prix 
"  ci-dessiis  mentionne."  This  deed  is 
only  a  lease  and  di<l  not  convey  the 
property  to  Levy  i^-  Bouchanl,  and  it 
<Ud  not  (all  umler  the  control  of  the 
assignee  on  their  insolvency.  Walker 
([•  C'onnonif.  (^  .ludgment  contirming, 
f)  Feb.,  18S2.  Sir  A.  A.  Dorion,  CL, 
Ramsay,  Tessier,  <  'ross.  Baby,  J  J. 

Dlsctiarye  of  Iiisohent — Irregular- 
ities not  suHlcient  to  justily  roi'usal   ol' 


discharge  if  it  api)ears  Insolvent  linil 
made  a  bmio  fide  assignment  of  lii> 
effects,  (rdiil/  et  al,  ,f-  liobertson,  ^\. 
Judgment  'I'l  March,  iSiS.  Dorion, ('..l„ 
Moidc,  liamsay,  Tessier,  Cross.  J.I. 
Monk,  liamsay,  .I.L,  dissenting;  were  ol 
opinion  that  the  bono  Jides  of  the 
assignment  could  onlv  bo  establisliei! 
by  regular  i)rocee(lings,  regular  book- 
and  transactions  and  by  truthl'ulnes> 
on  the  ]iart  ol'  tlic  insolvent. 

A  dist'harge  in  insolvency  under  tiic 
actof  1S04  is  not  invalidated  by  tlir 
omission  to  state  in  the  hst  of  creditor-, 
tlidt  the  debt  sought  to  lie  I'ccoveroii 
was  <lue  to  the  creditor  in  her  quality 
of  tutrix.  J.eri/  el  ul  <l-  Jiareaii,  }>\. 
.Judgment  conlirming,  4  Febr.,  IST'.i. 
.■^ir  A.  A.  Lorion,  CI.,  ^Nfonk,  Jfamsav. 
Tessier,  ( 'ross,  .I.L  He]i.  '21',  .1.  :.'lf>.  '2  Lei.'. 
Ne\vs  ;').'!.  q  Jtev.  Leg.  ti'.l.'). 

I'nder  the  rejicaled  insolvent  acts  ol 
I  ST.")  iiud  tlie  acts  .'unending  the  same 
a  deed  of  composition  and  discharge, 
whicii  is  not  signed  by  the  majonty 
in  )unnber  ol  those  of  tlie  creditors  fo: 
sums  of  ^HK)  and  upwards  and  who 
represent  at  least  three  fourths  in 
value  of  the  liabilities  of  the  insolveiil. 
will  be  set  aside.  Saucer  d-  H'orkhiaii 
(?/«/.,  ^L  .ludgment  conlirming  Juik  , 
bS74.  Taschereau, 
J.oran<rer.  ,1.1. 


Kamsay,    .S'Uilioni, 


N(rri; There  is  also  a  motive  to  tin- 

judgment  to  the  effect  that  there  liuil 
lieen  a  lictitious  .augnientatiou  of  tiit- 
number  of  creditors. 

When  a  deed  of  com] position  and 
dischai'ge  has  not  been  made  in  con 
formity  with  the  insolvent  act,  it  will 
not  operate  it  tlis<'hargeof  the  insolvent. 
In  the  case  in  point,  the  deed  was  not 
signed  by  the  creditors,  by  the  iii^ol 
vent  or  by  the  assignee.  It  was  uevtn 
deposited  in  the  hands  of  the  ..  sigiut. 
and  no  notice  of  dejjosit  wasevergiven. 
The  Appellant  was  not  a  party  to  it. 
Pelleiier  .f'  I'onlicl,  (^  .ludgment 
amended  without  costs:  ijrd  Dec,  ISM. 
Sir  A.  \.  l>orion,  C.  .1..  Kamsay, 'fessiei. 
Cross,  i'.aby,  .1,1.  'fhe  Chief  .Instice  airl 
Cross.  ,L.  would  have  given  cost- 
again^t  Appellant. 
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Tbo  landlord  of  an  insolvent,  .vho 
lias  made  a  coinposition  with  his  cre- 
ditors and  been  discharged,  and  hashad 
his  estate  returned  to  him,  cani.ot 
maintain  a  personal  action  against  the 
a-si.Lrnee  for  his  rent.  The  assignee 
could  not  retain  the  estate  after  the 
il.'cd  of  composition  and  discharge  was 
executed.  Evans  cfc  Perkins.  M.  .ludg- 
111. 'lit  confirming,  22  Xovomher,  I  SSI. 
Sir  A.  A.  Dorion,  C.  .1.,  Ramsay,  Tessier, 
Cinss,  r>uhy,  J  J. 

Assignee Whore  an  a(!tion  is  insti- 
tuted umler  section  45  of  the  Insolvent 
Act  iif  ISf)'.),  and  the  action  is  dismissed, 
a  mnv  action  cannot  be  instituted  with- 
ciut  a  now  authorization  by  the  Judge. 
Murplni  es  qii.  <f-  Macinfi/re  <f'  al.  (^ 
.hulL'iuent  confirming,  ('>  March,  IST'.t. 
Sir  A.  A.  Dorion,  ('.  .1.,  Monk,  Kamsay, 
Tessier,  Taschereau  <U.  T.i  .T.I. 

'flie  individual  note  of  a  partn(M' 
of  an  insolvent  firm,  himself  in^^olvent, 
ami  which  has  been  entercvd  in  hi< 
!-tatciiient  of  liabilities,  cannot  be  re- 
covered uj)on.  And  the  fact  that  the 
note  in  suit  is  slightly  difFerotit  from 
tho  note  mentioned  in  the  statement 
mav  he  explained  by  evidence.  The 
Kjfhanijc  Hank  of  Canada  «&  Eward. 
)[.  .ludgment  confirming,  25  Nov.  ISS2. 
Sir  A.  A.  Dorion,  ('.  .1.,  Monk,  JIamsay, 
Tessier,  Cross,  .[.I. 

Iiilerrcntion.  —  There  was  an  agree- 
nu'iit  to  pay  H.  SKIO.  U.  petitioned  the 
Court  to  have  an  order  to  compel  assi- 
i^nee  to  carry  out  arrangement,  and  the 
<'ro(litors  intervened  to  oppose  the  order 
'"■ing  granted.  Ileldhe  had  an  interest 
to  take  such  a  proceeding  and  that  it 
wa-  regular.  Robertson  cf-  Moloni/. 
■'iidgment  confirming,  7  Sep.  ISTU. 
Dorion.  C. .!.,  ^lonk,  Ramsav.  Tessier, 
<'ro>s.M. 

i'ricale  eslalcs  of  partners  of  insol- 
'■I'll!  partnership.  —  The  Consolidated 
llaiik  of  (.'anada  proved  a  claim  for 
SI  "1:1. 4tU.(i"_' against  the  insolvent  estate 
orMuiholiand  it  Baker,  secured  by  the 
individual  liability  of  Henry  Mulholland 
iV  loel  C.  Baker,  two  of  the  members 
of  tlic  firm,  under  a  letter  of  guarantee 
of  the  L'dth  of  .Fanuary,  IS7t>,  this  secu- 


rity valued  in  the  (daim  at  $7.3,000,  and 
also  by  a  transfer  from  "SI.  k  B.  of  two 
mortgages  on  the  propertv  of  William 
r.  Bartlev  for  $l'.'».000  eacll  antl  valued 
at  $4:»,000. 

The  Merchants'  Bank  proved  its 
claim  secured  by  a  transfer  of  another 
mortgage  on  William  P.  Bartley's  pro- 
perty for  *l'.'),O0O  and  which  tlie  Bank 
valued  at  SI 3,01  Hi.  ( )n  the  claim  made 
by  the  ('onsolidated  Bank,  Leslie,  a 
creditor  of  Mtdholland  Jk,  Baker,  con- 
tested the  transfer  made  by  M.  &,  B. 
to  the  bank  of  the  two  mortgages 
against  Bartley's  property,  and  asked 
that  this  transfer  beset  .'iside  as  having 
been  made  in  fraud  of  the  creditors. 
(Jn  the  claim  of  the  Merchants'  Bank. 
Leslie,  on  the  same  grounds,  contested 
.  the  transfer  made  to  the  Bank  by  ^I. 
A;  B.  of  their  other  mortgage  on  Wm. 
P.  Bartley's  property.  Rodgers  and 
others,  also  creditors  of  M.  .v  B.,  con- 
tested the  claim  made  by  tlie  Consoli- 
dated Bank,  and  tlie  validity  and  effect 
of  the  letter  of  guarantee  given  by 
Ifenry  .Mulholland  k  .Tool  C.  Baker  on 
their  private  estates,  as  being  in  fraud 
of  the  creditors  of  the  firm. 

Held: — That  as  these  contestations 
could  not  atl'ect  the  claims  of  the  Con- 
solidated Bank  and  of  the  Merchants' 
Bank  against  the  estate  of  M.  A;  B.,  the 
contestants  had  shown  no  interest  in 
their  contestations,  and  that  the  cre- 
ditors coidd  only  cliallenge  the  validitv 
of  the  security  held  by  tlie  Banks  by  a 
direct  action  in  the  Superior  <'oiirt, 
or  by  contestingtheclaiins  which  might 
bo  made  ui^on  such  s(>curity  on  the  in- 
dividual estates  of  Henry  Mulholland 
and  of  .Joel  C.  Baker,  or  of  AVm.  P. 
Bartley,  respectively.  The  Consolidated 
Hank  of  Canada  <f-  Leslie.  The  Mer- 
;  chants'  Hank  «(•  Leslie  .f-  lio<jers  et  at., 
<f-  The  Consolidated  Hank  (f  Canada. 
^r.  .hidgment,  2'>,lan.,  I SS|, "confirming 
the  first  and  sc(!ond  cas^s,  and  revers- 
ing the  third.  Sir  A.  A  Dorion.  C. ,(., 
Monk.  Ramsav,  Cross,  JJaby. J. F.  Rep.  1, 
Dec.  d'A.  I  Its.' 

Indiridnal  debt  of  partner.  Interest. 
— Tlie  creditor  of  a  liypothecary  debt 
bearing  interest  due   by  one   of   the 
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]iai'tner«,  is  entitled  to  be  paiil  interest 
ill  full  up  to  date  of  collocation  out  of 
the  private  estate  of  the  partner,  before 
the  creditors  ol'  the  lirm  are  entitled 
to  rank  ajrainst  the  private  estate,  TItc 
CousdJidatcd  Jiunk  of  Canada  »!•  Moat, 
M.  Judgment  contirminj:,  .'Jl  Oct.,  lS!S,'i. 
Re]i.  ()  J.eg.  News  c!o8.  Sir  A.  A.  Dorion, 
0.  J,,  Monk,  ]{anisay,  Kahy,  .J.I.  The 
cases  of  the  CoiisoUdaled  Bank  <(• 
Workman  ct  ah,  <f'  The  Omsolidafed 
Bank  »(•  The  Merchants  Bank  involved 
the  same  ijuestion  and  were  conHrnietl. 
In  the  cross  appeal  of  the  !Moat  case 
the  jutlgnient  was  reformed,  on  a  mere 
(juestionof  fact,  whether  the  calculation 
include<l  compmuul  interest. 

The  interest  to  entitle  a  party  to 
intervene  in  a  suit  must  be  actual.  So 
where  there  was  a  demand  calling  on 
K.  to  assign  owing  toliis  having  allowed 
his  commercial  paper  to  go  to  protest, 
and  an  action  against  K.  it  C.  Bros, 
between  whom  it  was  alleged  a  part 
nership  existed.  C  ]5rothers  will  not  be 
allowed  to  intervene.  Cooketal.,  ((•  The 
Bank  of  Montreal.  .Judgment  confirm- 
ing ^March,  iSTt'i.  Dorion,  ('.  J.,  I.Ionk, 
]vamsay,  Sanborn,  McCord,  .1.1. 

'SoTK — Can  there  he  an  intervention 
of  this  sort  in  proceedings  in  insolvency? 

Under  the  repealed  Insolvent  Act 
of  ISG't,  an  otticial  assignee  has  no  right, 
in  his  own  name,  to  intervene  in  the 
affairs  ot  an  insolvent  and  to  contend 
that  the  official  assignee  in  possession 
of  the  estate  is  not  qualified  by  law  to 
act  as  such  assignee. 

That  an  assignee  appointed  im<ler 
the  act  as  official  assignee  for  the 
district  of  Montreal,  has  a  right  to  act 
as  such  assignee  in  the  county  of 
Hochelaga,  being  within  the  limits  of 
such  district,  although  there  be  an 
official  assignee  api^ointed  for  the 
county  of  Hochelaga. /SVt'war^  cf:  Vilbon, 
M.  .Judgment  I'eversing  Sept.,  IS74. 
Dorion,  C.  ■].,  ^Fonk,  Taschereau,  Ram- 
say, Sanborn,  .).), 


vent  (^state  of  the  Moisic  Iron  Company 
for  a  balance  of  $3;iU,L'14.7U. 

The  Respondents  contested  this  claim 
alleging  that  $oO,l:2',t.lS  was  not  due  by 
the  ^loisic  Iron  Co.,  but  by  a  formoV 
company  ; — that  if  the  balance  had 
Iieen  aclvanced,  it  should  be  imjjutcd 
in  i)ayment  of  S!l25(l,'.M)0  of  stock  trans- 
ferred as  paid  up  stock  by  Wm.  M. 
Molson  to  other  parties,  but  in  reality 
for  the  Morris  Jitui  Coal  Comi)any,  aiitl 
which  was  never  paid. 

Held: — lo.  That  out  of  the  sum 
claimed,  that  of  foO,lL".t.  18  was  due  by 
the  Jloisic  Company,  and  not  Moisic 
iron  ( 'ompany. 

2o.  Tliat  the  Morris  Run  Coal  Co. 
owned  !?:i(iO,(J()0  of  the  shares  of  the  Moi- 
sic Iron  Co.  which  liad  never  been  paid 
for,  and  that  the  balance  of  their  claim 
must  be  imputed  in  i^ayment  of  their 
stock.  Jjijnch  A-  Henshaw.  M. .Judgment 
confirming,  :27  Jan.,  I8S1.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsav,  Cross,  Baby, 
.IJ.  J{ep.  1  Dec.  d'A.1'42.'' 

Appeal — .\\\  appeal  instituted  from 
a.  judgment  in  review,  in  a  pi'oceeding 
in  insolvency,  after  the  expiration  of 
eight  days  from  the  rendering  of  the 
judgment,  will  be  rejected  on  motion. 
GraiJUis  <[•  Sleepi^er.  .J  udgment,l>l  Dec, 
1877.  Dorion,  C.  J.,  Monk,  Ramsay. 
Tessier,  Cross,  JJ.  Ri^p.  22  J.  70. 

A  local  act  laying  down  general  rules 
as  to  appeal  will  control  appeals  in 
matters  of  insolvency.  Sten-art  cs  qua. 
if  AncjerK,  ^I.  judgment,  March,  1874. 

So  where  an  act  of  the  legislature  ot 
the  Province  of  Quebec,  passed  in  1871'. 
iotj  \'ic.  c.  12,  Sect.  ;J),  limited  the  right 
of  appeal  in  certain  cases  which  had 
come  to  the  Court  of  Review,  it  wa? 
held  that  this  enactment  apijlied  to 
cases  in  insolvency,  and  that  it  wa- 
within  the  powers  of  the  local  legisla- 
ture, as  it  contravened  no  act  of  Parlia- 
ment relating  to  insolvencv. 


'fhe  Ajipellant,  assignee  to  the  insol-  Appeal  from  judipnent  in  Insolvent 
vent  estate  of  the  Morris  Run  Coal  Court.  Aiipellant  did  not  jjut  in  secii- 
Company,  filed  a  claim  on  the  insol-    rity  within  eight  days.     On  the  tenth 
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(ia\'  tlie  Judge  rofuseil  to  take  tlio  .seen- 
lity,  and  the  appeal  was  not  t'urther 
jii'osecuted,  but  tlie  writ  had  issued. 
Motion  to  reject  the  appeal  was  granted. 
Gibson  ,{•  McArthur,  ^^.  .rudgtiiont,  2(J 
.luiii',  IS77. 

A  motion  was  made  for  special  leave 
to  ai>i>oal  after  the  expiration  of  eight 
(lavs  from  the  time  the  judgment  pur- 
jioited  to  he  rendered  in  open  Court, 
as  roquirr!  Ijy  the  msolvent  act  187"), 
S.ot.  i2S,  Affidavit  setting  <''^*th  that 
iiulgiiiont  purported  to  be  r'  .»ered4th 
'.liilv.  <  tnthe  7th  and  Sth,  12. h  and  13th 
AiiiioUant's counsel  tried toobtain  copy 
(if  jtulgment  but  it  was  not  drawn.  Un 
I4t]i  he  applied  at Prothonotary's  office 
witliout  any  better  result.  The  judge 
ill  ( 'liambers  then  refuseil  to  take  the 
liond.  Leave  to  appeal  refused.  The 
Cnnada  Guarantee  Co.  d-  Bank  of 
Hoc/iehcfa,  M,  Judgment,  September, 
ISHl. 

A  rule  to  show  cause  why  a  writ  of 
appeal  should  issue  will  be  rejected, 
wlioii  the  onlj'  cause  for  the  rule  was 
till'  mere  fact  that  the  delay  for  appeal- 
ing under  the  Insolvent  Act  had  ex- 
jiired,  and  unless  there  was  a  vei-y  clear 
oasi'  to  shew  that  there  was  no  appeal, 
and  that  the  party  was  seeking  to 
obtain  an  appeal,  simply  to  frustrate 
the  ends  of  justice.  Cotton  d-  Ontario 
Hank:  M.  Judgment,  22  Sept.,  1877, 
Sir  A.  A.  Dorion,  C.  J.,  Monk.  Kamsay, 
Tessier,  J.F.  Rep.  22  J.  77.  i 

h'lilc — A  rule  to  show  cause  why  a 
writ  of  appeal  should  issue  will  be  re- 
jected, where  the  only  cause  for  the 
rule  was  the  mere  fact  that  the  delay 
lor  appealing  under  the  insolvent  act 
had  expired.  Cotton  d-  The  Ontario 
7iaH/,-,  M.  Judgment  22  Sep.,  1877.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tesiic,  JJ.  l{ep.  22  J.  77. 

Tlu'  Court  in  its  discretion  will  refuse 
leave  to  appeal  from  an  order  of  a 
judge  of  the  Superior  Court  in  Chambers 
autiiorizing  the  assignee  to  open  the 
iloor  of  the  house  of  Appellant,  an 
insolvent.  Whitlockd-  Tijre,  II.  Judg- ' 
uk'nt  September  1874.  Dorion,  C.  J.,  | 
Mollis,  Ta-ichereau,  Ramsaj',  Sanborn,JJ. 


Tnipvtation.  —  Tlie  Appellant,  as- 
signees to  the  insolvent  estate  of  the 
Morris  Run  Coal  Company,  filed  a 
claim  on  the  insolvent  estate  of  the 
Moisic  Iron  Company  I'or  a  balance  of 
$330,214.7'.'. 

The  iiespomlents  contested  this 
claim,  alleging  that  $36,12',*.  18  was  not 
due  by  the  Moisic  Iron  Company,  but 
b}'-  a  former  company  : — that  if  the 
balance  had  been  ad\anced,  it  should 
be  imputed  in  payment  of  ;f250,()U0  of 
stock  transferred  as  paid  u\\  stock  by 
Will.  il.  Molson  to  other  parties,  but 
in  reality  for  the  Morris  Run  Coal 
Company,  and  which  was  never  paid. 

iye?f7,  that  out  of  the  sums  claimed, 
that  of  $3t),12',l.l8  was  due  by  the 
Moisic  Company,  and  not  by  the  Moisic 
Iron  Company. 

That  the  ilorris  Run  Coal  Companv 
owned  S20( ».()()()  of  the  stock  of  the 
Moisic  Iron  Company  winch  had  never 
been  paid  for,  and  that  the  balance  of 
their  claim  must  be  imputed  in  pay- 
ment of  their  stock.  Lynch  &  Henshaw 
ef  al.,  M.  Judgment  confirming,  27 
.lanuary,  18SI.  Sir  A.  A.  Dorion,  C.  .!., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep.  1 
Dec.  d'A.  242. 

Marriafic  contract A  right  given  to 

an  intended  wife  bj'  a  contract  of 
marriage,  in  case  she  survive  her 
intended  husband,  to  the  legal  interest 
of  one-third  of  the  property  and  assets 
belonging  to  his  "  succession  and 
estates,"  cannot  be  exercised  during 
the  lifetime  of  the  husband,  against 
the  property  and  estates  assigned  by 
him  under  the  Insolvent  Act  of  187'). 
Workman  d-  lieuny  et  al,  M.  Judgment 
confirming,  ">  Feb.,  1S7<J.  Dorion,  C.  J., 
!Monk,  Ramsav,  Tessier,  Cross,  JJ.  Rep. 
2.3  J.  324.  2  Leg.  News  82. 

Collocation.  —  A  dividend  payable 
under  a  dividend  sheet,  uncfer  the 
Insolvent  Act  of  187"),  cannot  be 
retained  by  the  assignee  of  the  ef'  "^e 
by  way  of  set-off  or  compensation 
against  a  deV)t  ilue  to  the  assignee  by 
the  creditor  collocated,  as  endorser  of 
certain  notes  given  in  payment  of  a 
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sale  of  tlie  stock  In  trjulo  of  tlio 
insolvont  by  tho  assignee  to  another 
party.  W'all'er  if-  Jhiutre,  M.  .rmlgment 
leversing,  22  Maroli,  IS78.  Sir  A.  A.  Do- 
rion,  (J.  J.,  Monk,  Hamsay,  Tessior, 
Cross,  tl. J.  'i'es.sier,  J.,  ilis.   I>e[).   123   J, 

Tlie  sale  of  the  estate  en  blon,  that  is 
the  estate  moveable  and  inmioveable, 
does  not  j  ire  vent  the  Sheriff  from 
levying  the  tax  of  one  per  cent  allowed 
under  section  14')  of  the  Insolvent  Act 
ol'  1 87'),  on  so  ninch  of  tho  amount  of 
the  sale  as  represents  the  real  estate. 
EvuHti  &  Chaiivean,  ^L  .ludgment  con- 
firming, 112  Js'ovember,  1S8 1.  Sir  A.  A. 
Dorion,  Kamsav,  Tessier,  Cross,  Baby, 
JJ. 

Under  sect.  .jO,  .■14  Vic,  c.  .'),  the 
bank  does  not  forfeit  its  lightof  ]iledge 
by  not  selling  the  goods  within  six 
months.  The  Jlolsons  Jiank  k  Lanaud, 
31. -hulginent  continuing, I2l2  Nov.,  ISSI. 
Sir  A.  A.  Dorion,  C. .).,  l^amsay,  Tessier, 
Cross,  Eabv,  J.I.  l^ej).  .5  Leg.  News  2*')'.]. 
I'Dec.  d'A'.  \H2. 

A  debtor  against  whose  jiroperty  a 
judgment  has  been  registere<l,and  who 
afterwards  makes  an  assignment,  antl 
obtains  back  his  estate  by  a  composi- 
tion with  liis  creditors,  in  wliich  be 
undertakes  to  pay  the  hypothecs  on 
his  property  in  full,  cannot  have  the 
hypothec  so  registered  set  aside,  at  his 
own  suit,  on  the  ground  that  it  is  a 
iraud  on  his  creditors.  Froste  A-  Mc 
Keand,  31.  Judgment  reversing  l2l2  June, 
1S77.  Sir  A.  A.  Dorion.  C.  .1.,  ]\ronk, 
]{amsay,  l^anborn,  Tessier,  J.I.  Monk, 
Sanborn,  J  J.,  di.-. 

Where  an  oflicial  assignee  under  the 
Insolvent  Act  of  IS7;),  has  taken  pos- 
session of  an  insolvent  estate  in  that 
capacity,  and  subsequently  the  cre- 
ditors have  appointed  him  assignee  to 
the  estate  without  exacting  any  iurtlier 
security,  and  while  acting  as  assignee 
of  the  creditors  ho  makes  default  to 
account  for  monies  of  the  estate,  that 
the  creditors  have  recourse  upon  the 
bond  given  for  the  tlue  i)erformance  of 
his  duties  as  official  assignee.  Danae- 
reau    ic    Lefoiiriieux,     M.     Judgment  , 
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reversing,  127  3Iay,  18S.").  Monk,  Uamsay, 
'i'essier.  Cross,  Baby,  JJ.  Ifep.  N.  L.  H. 
'i\  Q.  B.  357.  4  Dec'.  d'A.  1220. 

Muckedie  <(•  Mongeon.  M.  Judgment 
confirming,  27  ^fay,  1SS2  Sir  A.  A.  Do- 
rion, ( '.  .1. 

^ferely  involving  questions  of  proco- 
dure.  Fraser  k  Darling.  Q.  Judgment, 
4  December,  ISSO.  Sir  A.  A.  Dorio«i,  ci 
.1.,  Monk,  Kamsav,  Cross,  J  J.  Kamsav, 
.1.  <lis.  ]{eported  I  Dec.  d'A.  217. 

An  insolvent  husband  who  anpearsiii 
a  suit  solely  to  authorize  his  wife  to  sue 
cannot  be  called  on  to  give  security  lor 
costs.  Burthe  <f;  Moreau  et  vir.  (}. 
.ludgment  confirming,  .lune,  IS7").  Do- 
rion, C.  J.,  Monk,  Taschereau,  Kamsav. 
Sanborn,  JJ. 

An  insolvent  may  be  condemned  to 
three  months  imprisonment  for  a  fraud, 
which  does  not  iimount  to  what  is  tech- 
nically known  in  criminal  law  as  a  false 
pretence,  M.  Jhisa  k  Wundn.  •hidgment 
confirming,  9  Sep.,  JS7.').  Dorion,  C.  .1., 
Monk,  Taschereau,  Kainsay,  Sanborn, 
.1.1. 

Capiat  hg  creditors  of. —  A  capias  ad 
respondendum  may  issue  against  a 
debtor  after  he  lias  made  an  assign- 
ment under  the  insolvent  Act  of  1869. 
Beandoin  <t'  Bog  et  al.  M.  Judgment 
confirming,  20  Sep.,  187").  Dorion,  C.J. , 
Monk,  Kamsay,  Paschereau,  Sanborn, 
JJ.  Kep.  20  ,T.  308. 

The  forms  given  in  the  Insolvent  Act 
of  1875  are  deemed  to  be  suificient  for 
the  proceedings  to  which  they  apply. 
Barbeaa  &  Larochelle  et  al.  Q.  Judg- 
ment reversing,  8  .June,  1877.  Dorion. 
C.  J.,  ^lonk,  Ramsay,  Sanborn,  Tessier, 
J  J.  Kep.  ;JQ.  L.  K.  187. 

Remedg  against  assignee — An  ordi- 
nary petitory  action  will  not  lie  against 
an  assignee  for  the  recovery  of  real 
estate  m  his  possession  as  assignee.  Fair 
k  D^silets.  31.  Judgment  reversing. 
26  Jan.,  1881.  Sir  A.  A.  Dorion,  C..1.. 
3ronk,  l?amsay.  Cross,  Baby,  JJ.  Rep.  4 
Leg.  News  84.'  J  Dec.  d'A.  '212. 
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INSURANCE. — IiLsiiranco  is  a  rontraot 
•.vhereliy  ono  party,  calleil  tlie  insiiroi- 
,11'  mi'lcrwriter,  imdertakos  lor  a  valii- 
liilo  coiisitleration,  to  indoinniry  Jio 
,i;lior  oalleil  tlio  insured,  or  his  roprc- 
Miitiitivt's,  a;L;aiiist  loss  or  liability  I'roui 
,  iTtain  risks  or  perils  to  which  the  oh- 
|,>ct(irtlic  insurance  may  he  exposed, 
■n'  lidin    the   happening   ol'  a    i     tain 

■wilt,  li his  c.  ('. 

Where  a  party  falsely  iireteiulinj^  to 
l.i'  tiie  agent  of  an  Insurance  Company 
L'lai'.ts  a  reiH'ipt  tor  a  policy,  the  com- 
)iaiiy  will  not  he  bound  unless  it  appears 
'hut  the  company  has  by  its  acts  given 
ai  iiiipearance  ofauthority  to  the  jiarty 
Ktiiig  in  its  name  likely  to  deceive;  a 
jiiinlciit  person.  So  where  oneTopwith, 
villi  iiad  Ijeeii  in  the  em]iloyment  of  the 
I  oinpany,  but  who  had  ci'ased  to  be 
I  lajiloviid  by  the  company,  and  whose 
lisiuissal  had  been  advertisetl  in  the 
iiouspa tiers,  gave  a  receipt  on  an  olil 
:iiiin,  in  which  he  took  a  (piality  diil'e- 
iviii  from  that  he  hail  when  in  the  em- 
)iloynu'Ut  of  the  company,  and  ditt'erent 
;rom  that  appearing  in  the  printed 
I'iriii,  such  receii)t  will  not  be  binding 
'Ml  lite  comiiany.  The  Vktoria  Ins- 
iiraiice  Co.  S-  Iti/aii.  .ludgment  revers- 
ill::,  .!une,  IS77.  Dorion,  0.  J.,  Monk, 
ii'am.say,  .Sanborn,  Tessier,  J.F. 

Fire,  notice  of  cancellation. — In  the 
case  of  an  interim  insurance  by  an 
ai'i'iit,  in  the  following  words  :  "  lle- 
1  oivcd  from  Messrs.  Tough  it  Wallace, 
"oaticooke  (I'ost  office,  (Joaticooke)  the 
Miui  of  .'820,  being  the  premium  for  an 
usuiance  to  the  extent  of  :iiil2,.5U()  on  the 
property  describetl  in  the  application 
'it  tills  tlate  numbereil  : — subject,  how- 
'•ver  to  the  approval  of  the  Board  of 
liirectors  in  Toronto,  who  shall  have 
power  to  cancel  this  contract,  at  any 
time  within  thirty  days  from  this  date, 
'y  causing  a  notice  to  that  eilect  to  be 
;naiied  to  the  appellant  at  the  above 
post  dllice," — that  a  notice  by  the  cora- 
pan\'  cancelling  the  contract,  mailed  to 
the  applicants,  at  the  post  office,  To- 
innto.  within  the  thirty  days,  but  not 
received  in  time  for  delivery  by  the 
I'Osi  otHce  at  Coaticooke  until  after  the 
tire,  had  not  the  eftect  of  cancelling  the 
insurance.    Tough  el  al.  »D  The  Provin- 


cial Lisitrance  C<>.  .ludgment reversing, 
22  ,^me,  1^7*).  Dorion.  (.'.  .!.,  .Monk, 
Taschereau,  Karasay.  Sicottc,  .1.1..  Do- 
rion, C.  .1.,  .Sicotte,  .1.  (lis.  \U)[>.  2)  J. 
I()S. 


Where  an  interim  recinpt  is  given 
and  the  policy  is  not  issued,  the  in- 
sured wil'  not  be  bound  by  the  condi- 
tions usually  stipulated  in  policies  of 
the  company.  .■>()  where  the  insured 
gives  notice  after  the  tire  of  another  in- 
surance, in  time  to  idlow  of  contrilju- 
tion  and  without  fraud,  such  notice  is 
sutlicient.  Lajlciir  ct  al.  cf  The  titizens 
Inmiraiice  <-^».  M.  .Iiidguuuit  reversing, 
21  Sep.,  IS7S.  Sir  A.  A.  Dorion.  C. . I.', 
^Monk,  Jiainsav,  Tessier,  (jross,  .I.F.,  Sir 
A.  A.  Dorion.  C.  .1.,  Monk,  .1.  <lis.  l!ep. 
22.1.  247.    I   Leg.  News;-) IS. 

Where  there  is  a  contlition  in  a  jMilicy 
that  it  shall  lie  void  unless  the  insured 
gives  notice  of  subsequent  insurance, 
and  there  was  a  subsequent  insurance, 
of  which  notice  was  not  given  to  the 
company,  and  the  proi^erty  insiu'ed  was 
burned,  the  insured  cannot  recover  on 
the  policy.  Beausoleil  it  Mntnal  Cana- 
dian Fire  Insurance  Ciinijiani/.  .Judg- 
ment confirming,  l-t  December,  1S77. 
Dorion,  < '.  .1.,  Monk,  Kamsay,  Tessier, 
Taschereau,  .1.1.  liep.  I  Leg.  News  4. 

A  condition  of  a  policy  of  the  insur- 
ance to  the  eflect,  "  that  it  the  assured 
shall  have  or  shall  hereafter  make  any 
other  insurance  on  the  i)ropei-ty  hereby 
insured,  or  any  part  thereof,  without 
the  consent  of  the  comi)any  written 
hercun  *  *  the  i)olicy,""  is  not  violated 
by  an  insiu'ance  liy  a  creditor  of  the 
plaintiff  insured  to  protecit  himself, 
and  of  which  the  insured  had  no  notice. 
The  National    Insurance    Compani/   &, 


Trndel.     M. 
May,  J  882. 


-Ju  Igment   coniirming,  27 


rromissori/  note Where  an  Insur- 
ance Company,  without  any  reservation, 
accepts  a  promissory  note  of  the  insured 
for  the  amoimt  of  the  [ireinium,  pay- 
ment whereof  is  acknowledgetl  by  the 
policy  to  have  been  received,  the  failure 
of  the  insured  to  pay  the  note  at  ma- 
turity does  not  affect  the  validity  of 
the  insurance.     La  Compaijnie  d'Assu- 
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ranee  ife\'  ('i(I(ii^al'',urs  &  Gramvion.  M. 
Ju(.l;:iiiont  confiniun;:,  17  December, 
|s7',^  Sir  A.  A.  Dorion.  <J.  .F..  ^^onk^ 
Kainsay,  Tessier,  Cross,  .F.l.  Kep.  24  J. 

SI.',  ;;  i^c^'.  News  I'.t. 

An  insurum-i'  coiiipimy  taking  a  note 
for  th<!  fiiemiiini  <lur  and  holding  it 
al'torwanlH  and  till  the  lire  occurs,  can- 
not pn^tcnd  that  the  insiu'ance  is  void. 
Shrrideii,  if-  T/ic  Otiaica  Insitrunre  Com- 
pani/.  y\.  .hulguicnt  reversing.  14.Iuno, 
iSyO.  Sir  A.  A.  Dorion,  C.'.)..  Monk, 
l?amsaj',  Tcssier,  Cross,  J.I. 

Thn  agent  of  an  insui'ance  company 
caimot  hind  the  company  hy  agreeing 
to  hold  a  party  insured  tor  hoard  and 
loilging  he  was  to  lui'nish  the  agent. 
But  whei'c  the  agent  made  a  note  lor 
the  insmcd  which  lie  gave  him  to  under- 
stand would  he  lifjuidated  l)y  the 
agent's  hoard,  .and  gave  it  to  the  com- 
pany who  held  it  as  cash,  the  comp.any 
will  he  liahle  in  case  of  a  loss  hy  tire. 
T/ie  OttavHi  AyrhniUiiral  Conipani/  <f" 
Boutli ill ie.r  alias  Itonliqve.  .Judgment, 
confirming,  L'l^  Septeinher,  IS74.  Dorion, 
C.  .1.,  Monk.  li'amsav,'ressier,  ,1,1.  Cioss, 
,].  dis.   Hep.  L'  i,eg.  Xews  ;)'.)4. 

Misrlfscrip/imi.      Terhnical  incanint/ 

of  wnrd AViiere    tln^    insured    in    his 

apjilication  for  insui'ance  describe<i  a 
building  as  "isolated,"  which  it  was  in 
the  ordinary  sense  of  the  term,  that  a 
printed  note  on  the  application  below 
the  signatiu'e  of  the  insured,  explain- 
ing 'isolated"'  as  (neaning  KtO  feet  from 
any  building.  <lid  not  bind  the  insured, 
ho  being  ui  good  faith  and  his  attention 
not  havit^!.'  been  called  to  the  note. 

No  bad  faith  Ijeing  proved,  the  over- 
valuation did  not  vitiate  the  policy,  and 
judgment  was  rendered  for  such  sum  as 
appeiired  to  bo  supported  by  the  evi- 
dence, J'acaiid  d-  T/ie  Qitei.:i  Insurance 
Comjmny.  Judgment  reversing,  21  Dec, 
187<),  Dorion,  C.  J.,  ^Monk,  Uamsay, 
Sanborn,  Tessier,  J, I.  Kep.  21  J.  111. 

An  insurance  against  lire  was  effected 
on   a   saw-mill,  without   disclosing  the 
fact  that  the  building  contained  a  plan- 
ing machine.  Held,  this  was  a  material 
fact  whicli  it  was  incumbent  ou  the  in- 


sured to  disclose,  ami  the  concealment 
of  it  rentlered  the  insurance  null  atvl 
void,  Ailkiii  (f-  Tlie  National  Insuraiic'. 
Coni/xin!/.  .ludgnient  conlirming,  21 
September,  IS7S,  Dorion,  C.  ,1.,  Monk, 
Itamsay,  Tessier  Dunkin,  ,r,I.  Rep.  I 
Leg.  .News  f)!!!. 

Describing  the  building  insured  ns  a 
groceiT,  altiioiigh  it  was  really  used  a-; 
a  tavern  is  not  a  misdescription.  Tltr 
Canada  Fire  Sc  Marine  Insnrance  ('.. 
if'  J'arenl.  ^i.  .ludgnient  coniirmiiii:, 
Sep.,  I.S79.  Dorion,  ('.,1.,  ^fonk,  llaiu 
say,  Tessiei',  Cross,  ,1,1.  h'amsay,  ,1.,  dis. 

Xeir  Trial IMaintitl"  suetl   under  i< 

policy  covering  goods  in  No.  ;]l',i  Si 
I'aul  street.  The  jury  included  in  thoi'' 
verdict  value  of  stock  belonging  to 
I'l.'iintiff,  which  was  stored  in  Xo.  ol:) 
adjoining. 

Held,  error  under  the  .action  a> 
brought,  and  new  trial  ordered.  Cilizenx 
Ins.  Co.  i(-  7i'o//«//f/.  .luiiiiinentrevei'sinj,' 
14  Dei'.,  IS7S.  Dorioi^  C.  ,J.,  ^Innk, 
Ramsay,  Cross,  Tessier,  ,1,1,  Kep,  1  Lo'Z. 
Newst';(»4. 

When'  a  policy  ol'  Insurance  w.as  fo: 
goods  on  .No.  ID.)  St  Paul  street  and 
the  lire  took  pl.ace  in  Xo.  Il.'i  also  in 
IlOsse^sion  of  the  insured,  and  the  jury 
tinils  for  the  insureil,  the  verdict  will 
be  sot  asid(>  and  judgment  will  bi; 
entend  up  for  Defeiulant.  The  Citizen:* 
Insurance  A-  Inrestnient  Co.  it  Lajoie, 
M., ludgnient  reversing, 24  March,  188.;. 
Sir  A.  A.  Dorion,  C.  J.,  ^lonk,  Ramsay, 
Cross,  I'aby,  ,1,1. 

I'n  usufruitier  a  un  interet  sutKsant, 
comme  tel,  pour  laire  assurer  conti'i' 
les  accidents  par  le  feu,  ime  maison 
dont  il  a  rusufruit,  mais  qn'en  ca-; 
d'accident,  il  ne  i)eut  retirer  de  I'assu- 
reur  que  la  valeiu'  de  1" interet  qu'il 
prouve  avoir,  *S7,  Amandii-  La  Compa- 
(jnie  d'' Assurance  de  Quebec,  Q.  .ludz- 
ment  reversing  7  May,  1SS4.  Sir  A.  A. 
Dorion,  C.  ,1.,  Kamsav,  Cross,  Babv,  J-'. 
Kep.  14  Hev,  Leg.  27'. 

Warrant  11 — .\  clause  in  a  fire  policy, 
that  the  house  insured  was  "  d  elre 
lambrisH^e   en    brique,"   diil   not   con^ 
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litulo  a  warranty  of  a  iiminissory 
iKitui'i'  that  the  lioiisi-  was  to  lie  iiii- 
.iifiUatoly  covort'd  with  bi'ick,  but 
iiieirly  cxpresspil  the  intention  of  tlio 
iiisiirt'd  to  brick  tlio  builcling  when 
,  liviiinstances  would  pennit.  Moreover, 
tli(!  insurani'e  company  liaving,  after 
jlii>  fx;)iration  of  a  year,  accej)ted  a 
n'Mowal  premium  while  the  liouso  was 
-till,  to  their  icnowh-'dgo,  in  the  sanae 
-tato,  could  not  take  advantage  of  the 
■\ords  cited. 

Where  the  valiU'  ol'  the  property  is 
not  easily  iu'rived  at  and  the  evidence 
i-;  contlictiii':,  a  claim  will  not  usually 
III.  held  to  contain  a  fraudulent  over- 
valuation, luiless  the  amount  demanded 
lie  about  double  the  actual  value.  An 
apparent  over-valuation  of  20  per  cent, 
was.  in  the  present  case,  lic'd  not 
iiiiiidulent.  27/c  Nnrthern  Assurance 
('i>iii/i(iiii/  if-  Provost,  M.  .Fudgment  con- 
;iiiiiiii,u'.  !'•'  .Tune.  ISSQ.  ."^ir  A.  A.  Dorion, 
<'.  .1.,  Monk,  Itamsay,  Tessier,  Cross, -F J. 
IJi.porteil  li.')  J.  121  s.  4  I.eir.  News  2")4 
I  JJcc.  d'.V.  27S. 

Wliere  the  over-valuation  of  stock  is 
iiot  Iraudiilent  but  merely  theexagger- 
;iiioa  of  the  value  of  wares  by  the 
iiianiil'actiirer  It  will  not  render  a  j)olioy 
if  insurance  void.  Holmes  et  id,  d-  The 
Muti'ul  Fire  Insurance  Co.  of  S/ans/ead 
;•  Sherbroohe  Counties.  .Fudgment  re- 
vor>iug  24  Nov..  184'J.  Dori'on,  C.  J., 
Monk.  Hamsav,  ( 'ross,  Bal)v,  -^'L  kep.  1 
\hH'.  d"A.  S4.  ' 

W'iiere  notice  of  double  insurance  is 
!i.||iiired  l)y  the  conditions  of  a  contract 
to  insure,  it  is  not  necessary  that  such 
notice  shall  be  in  writing,  unless  it  be 
-0  stipulated. 

if  there  be  no  answer  to  an  interro- 
;.'atory  put  to  the  applicant  for  an 
insiu.er,  the  Court  cannot  presume 
thiU  there  was  an  answer  and  that 
>u<'ii  answer  was  a  negative.  T/ie 
i^iiei'ii's  Insurance  Co.  if:  L^rjare.  -Fudg- 
mi'nt  contii'ming,  ;')  June  l.STH.  Dorion, 
' '.  .1.,  ]\IoMk.  K'amsay.  Sanborn,  .^^c(  'ord, 
•I.I.  Monic.  Saiitjorn.  .IJ.,  dis. 

Condition  of  pollci/ A  condition  of 

tli'i  policy  may  be  waived  by  the  action 


of  the  ii\siirei..  ."<o  where  the  insured 
was  to  give  notice  of  doidde  insurance, 
and  failed  to  do  so,  but  gave  notice  on 
his  application  after  the  loss  and  this 
was  accepted  by  the  company  who 
agreed  to  settle,  this  is  a  waiver  of  the 
condition. 

And  the  agreement  to  settle  by  the 
agent  of  the  comjiany,  charged  with 
the  transaction,  will  bind  the  <'ompany, 
and  this  although  by  his  instructions 
the  company  intended  he  should  not 
settle.  The  error  of  the  agent  as  to  this 
meaning  of  his  instructions  must  fall 
on  the  principal.  'T/ic  Provincial,  In- 
surance Co.  (f.  Hoy.  Judgment  con- 
firming, (>  March,  1S79.  Dorion,  C.  J., 
Monk,  Karnsay,  Tessier,  Cross,  ,].^,  Kep. 
10  Hev,  Leg.  (i4;;. 

Acquiescence. — By  the  condition  of  a 
policy  of  tire  insurance,  the  insured 
was  required,  on  pain  of  forfeiture,  to 
notify  the  company  of  any  other  insur- 
ance effected  on  the  property.  The 
company,  after  the  fire,  and  after 
knowledge  that  other  insurance  had 
been  effected,  supplied  forms  for 
making  claim,  and  joined  in  .an  arbitra- 
tion to  settle  the  amount  of  dai,>:age, 
and  otherwisft  treated  the  contract  as 
F)inding  on  the  company.  Held,  that 
this  was  a  waiver  of  all  objections  based 
on  the  condition  requiring  notice  of 
other  insiu'ance.  La  Fondcric  de  Jo- 
lictte  ({•  The  Stadacona  Insurance  Com- 
pani/.  M.  .Fuilgment  ri'versing,  20 
January,  ISSJ.  Kep.  tl  Leg.   News  27'.i. 

Une  compagnie  (.["assurance  ne  pent, 
apres  qu'elle  a  commence  a  s'entendre 
avec  d'autres  compagnies  sur  le  mon- 
tant  proportionnel  qu'elles  auront  clia- 
cune  a  paj^er,  rejeter  la  reclamation  de 
I'assure  sous  pretexts  de  fraude,  de 
fausses  representations,  etc. 

Dans  tous  Ics  cas,  ces  moyens  n'ont 
d'efficacite  qu'en  autant  que,  dans  les 
conclusions,  la  nullite  de  la  police  d'as- 
surance  est  deniandee,  sinon  Taction 
contre  I'assureur  sera  maintenue.  The 
Sovei-eic/n  Fire  Insurance  Co.  &  Pri- 
meau  ef  al.  Q.  Judgment  confirming, 
S October,  188.J.  Sir  A.  A.  Dorion,  C.  .F., 
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KiuiiHay,  'I'essitii',  (Jross,  IJahy  .1.1.  I!oi).     I'iiliv,  .1.1.  IJeii.    liil  .1.  '2:U'<,   '>  1..  N.  L'(/4, 
4  l{ev.'l,cL'.  ;it',J.  L'J).:c.  (I'A.  ',17. 


I'rcliviiiKiri/  priioj', —  Waiver. —  An 
iii8unuicu  ('ouipaiiy  joining'  in  mi  iirlii- 
tiation  as  to  anioimt  of  its  liability 
without  objcH'tioii  as  to  any  iri'o;:ularity 
in  tlio  pr«liniinaiy  iiroof,  has  waived 
its  wri^'ht  to  ohjoct.  Canmlian  Mu'itii/ 
Fire  Li.iiiraner  di.,  X  Dunonin,  M. 
.Iucl;,'ment  <!onlirnun^',  I  .Iinio.  iST't. 
Doi'ion,  C  .).,  MonU,  Sicotto,  Hauisay, 
Tessior,  .1.1.  i{op.  2  Lt'^;.  Xows  L'li'.i. 

"Where  an  in-^in'ani-c  coMipany  a^iioos 
to  settle  a  suit  hy  jtaying  a  eertain 
amount  of  the*  elaim,  it  cannot  alter- 
wards  repuiliate  thissettlemont  ((xeept 
on  the  f,'i'()un<l  ol  erroi-  or  o\'  iVaiid. 
ArvititroiKj  iV  The  h'oi/al  CaiuKJiun  Jii- 
unrmice  Co.  .Jn<l,i,'nient  contiiinin^'.  (^. 
7  Dee.,  ISSO.  Monk,  Kamsay,  Tessier, 
Crosss,  MeCord,  .J.I. 

Notice  of  other  insurance —  Waircr. 
— J5y  the  eondition  of  a  policy  of  lire 
insui'anee,  the  insured  was  recjuired, 
on  pain  of  i'orfeiture,  to  notify  the  com- 
pany of  any  other  insurance  etlceted 
on  the  property.  The  company,  after 
lire,  and  after  knowledge  that  otlier 
insurance  had  been  eflocted,  supplied 
forms  for  making  claim,  and  joined  in 
an  arbitration  to  settle  the  amoimt  of 
damage,  and  otherwise  treati^l  the 
contract  as  bintling  on  the  company. 
Held,  that  this  was  a  waiver  of  all  ob-  . 
Jections  based  on  the  condition  requir- 
ing notice  of  other  insuranc.  Joliette 
Foundry  <(•  The  IStadacona  Assurance 
Co.  M.  .Tudgment  reversing,  20  Jan., 
1S8;J.  .Sii'  A.  A.  Dorion,  C' 
Ramsay,  Cross,  .l.J. 


.1.,  Monk, 


Creditor  paid  b>/ — .\  ere(Htor  wlio  has 
insured  projierty  hypothecated  for  the 
security  of  a  <lebt  due  to  him,  anil  who 
has  been  paid  in  part  by  the  receipt  of 
the  insurance  money  from  the  insur- 
ance Company,  is  not  entitled  to  re- 
I'over  from  his  debtor  more  than  the 
balance  due,  including  the  premiums  I 
paid  by  him  and  interest  thereon.  | 
Archambault  &  Lamdre.  M.  .Fudgmont 
reforming,  19  .Ian.,  18^2.  Sir  A.  A. 
Dorion,  C.  .1.,   Itamsay,  Tessier,  Cross,, 


Marine — Kridincc    «;/'   iin.tcniiiorllii- 

«''.s'.v It  is  a  warranty  of  the   insiuvil 

that  th(^  siiip  is  seaworthy  at  the  tinif 
the  risk  begins.  If  a  vessel  insuri'(liit 
JI.,  shortly  afterwards  receiv(>s  (!ar;,'o, 
and  then  for  tli(!  tirst  time  shows 
weakness,  it  will  be  jircsumed  she  was 
iniseawortliy  at  M.  if  no  storm  or  other 
accident  has  o<'curred  between  M.  .ami 
the  placc^siie  took  in  cargo;  and  this 
moie  i)articidarly  if  it  be  |)ri)Ve(l  that 
she  struck  a  rock  a  little  before  reacii- 
ing  M.  Jjednc  tt  The  l\'cst(rn  A.i.^iti- 
ance  Co,  M.  .ludgmont  contirniing,  .'i 
Feb..  ISSO.  Sir  A.  A.  Dorion,  C.  .1,, 
Monk,  Wamsav,  I'essier,  Cross  .1.1.  Uani- 
say,  .1.,  dissenting  without  controvert- 
ing the  priMci|)les  emmciated  in  tlio 
Judgment,  was  of  opinion  that  the 
evid(aic(^  failed  to  establish  any  injury 
to  the  ship  by  striking  a  rock  before 
reaching  M.,  that  on  the  contrary  the 
ship  appeai'cd  to  be  seawoi-thy  oa 
reaching  >[.  and  also  on  leaving  M.,  that 
she  took  in  cargo  at  ("owe  I'ay  and  was 
wrecked  in  a  storm  afterwards.  J{ep.  '6 
JiCg-  News  124. 

When  a  vessel  is  seaworthy  at  the 
portot  dopartme  named  in  a  marine 
I)olicy,  and  becomes  unseaworthy  at- 
terwards  by  striking  on  a  rock  during 
the  voyage,  the  insurance  risk  attached 
Irom  the  time  she  lel't  port. 

ruder  the  sue  and  labor  clause  in 
the  polic}',  the  assin-ed  had  a  right  to 
recover  the  proportion  of  the  cost  ol 
repairs  caused  by  striking  on  said  rock, 
which  the  value  of  the  vessel  bore  to 
the  sum  insured,  in  addition  to  the 
pinn  insured,  the  vessel  having  been 
totally  wrecked  subsecjuently  to  the 
making  of  said  repairs.  Leduc  A  The 
Western  Assurance  Co.  M.  .Judgment 
reversing,  26  .Tan.,  1S81.  Sir  A.  A.  Do- 
rion, C.  J.,  Monlt,  llamsay,  Cross,  Babv, 
J.J.  Kep,  2.1  J.  280.  1  Dec.  d'A.  273. 

The  stipulation  in  a  i)olicy  of  insur- 
ance that  insurance  is  to  take  place 
from  the  time  the  goods  are  put  on 
board  is  valid. 


;;;;;  insuhance 

A  Vfs.sf'l  tliiitsi>i'iii^'s  alojikonloavin;:; 
|drt,  without  imy  known  cuuse  to  t-x- 
|.l;iiii  it,  will  bn  piM'sunu'd  to  liavo  hoen 
niisrawortliy  wlioii  slio  took  tho  cargo 
.111  liciiinl.  Ler(>\i.r  A-  The  Merchants 
liisiiniiii-e  Co.  yi.  .)iiilfj;uient  continn- 
in;;,  ii  March,  IcSSl'.  Monk,  Ifanisay, 
(loss,  Bahy,  .JJ.. 

PiiiH  linn  action  pom-  itorte  totalo 
•  111'  iirijioo  d'assurance  inariiinio,  le  Do- 
iiiiuiilciir  |)out  rcussir  pour  inio  perto 
|iiirticllo.  The  Mcrchanls  Marine  In- 
.'■■(niiicc  Ci).  (('•  Jioss,  il.  .IiulgnitMit  con- 
linuiuL',  N  Oct.,  IS.S4.  Sir  A.  A.  I^orion, 
('.  ,1..  Iiaiiisav,  Tessior,  ('roiw,  Bahy  ,.JJ. 

:;,■),,  10  L.  k'.  2:]-.  j 

Aicidcnl  in,  2}<^rt.  Sea-worfhinesH. — 
If  a  vi's-C'l  1)0  sea-wortiiy  a'  the  tiino  a 
iiuuino  insurance  is  ctl'octed,  and  bo- 
i-niiics  unsea-worthy  sliortly  after  by 
•.lie  I'ault  oftiio.se  in  charge  of  the  ves- 
•v\.  tlio  insurance  will  not  be  rendered 
void.  tri),s.s  tt  yV/c  Jiriiish  America  In- 
.<nntnc<' Co.  A.  al.  M.  .Iiidginent  con- 
limiiii.ir,  122  June,  IS77.  Dorion,  C.  J., 
Mmik,  Ifanisav,  Sanborn,  Tessier,  JJ. 
Monk. I.  (lis.  kep.  L'lM.  10. 

<^i(stion  of  evidence.  Jjeduc  &  The 
\\'i\sl(rn  Assurance  Co.  M.  Judgment 
roiilirming,  ?>  February,  1880.  Sir  A.  A. 
Doiion,  <-.  .).,  Monk,  JJamsay,  Tessier, 
Cross,  .1.1.  Jtamsay  and  Tessier,  •)<]. 
ilissL'Uting.  Kep.  3  Leg.  News  124. 

Alt.  l.'.')44  C.  C.  does  not  absolutely 
ii-'(|uiro  that  notice  of  abandonment 
-liould  be  in  writing.  It  must  be  oxpli 
'it  and  contain  the 
'lonnient. 
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ground  of  aban- 


Wjicro  the  agent  of  the  company  on 
I  verbal  notice  takes  charge  of  the 
laiL'o  declared  by  the  insured  to  be 
valueless,  the  insurer  cannot  after- 
'v;uils  pretend  that  there  was  no  aban- 
loninent.  IVie  Western  Insurance  Co. 
.1  J'l  arson.  Judgment  confirming,  16 
^^ar^•ll.  1S77.  Monk,  Kamsay,  Sanborn, 
I'^sier, -bJ. 

There  was  an  express  warranty  in  a 
i'olioy  of  insurance  that  a  sailing  shij) 
'iionld  •'  go  out  ■'  in  tow.  The  evidence 
^lioued  that  the  ship  went  out  from  her 


berth  in  tow  to  whore  she  could  na- 
vigate in  the  rivor  St.  Lawrence.  The 
Jury  found  that  the  ship  had  comi)liod 
with  the  condition.  The  Court  refused 
to  set  tli((  verdict  aside.  The  British 
America  Assurance  Co.  «f'  Connolly. 
Judgment  conlirming,  .'>  Jimo,  1S77, 
Sir  A.  A.  Dorion,  C.  J.,  ^Fonk,  Uamsay, 
Saiilporn,  Tessier,  Jil. 

iS'oTE.  —  \  case  bearing  the  same 
name  and  raising  the  same  ((uestion 
was  tried  by  jury,  and  they  arrived  as  a 
matter  of  fact  at  the  same  conclusion 
ns  dill  the  majority  of  the  Court  of 
(Queen's  Bench. 

Warrant!/  that  vessel  should  "  go 
out  in  /(i»p." — Where  tiioro  is  no  evid- 
ence to  show  any  technical  moaning  to 
these  words  or  any  special  usage  of  the 
port  it  will  be  considered  that  the 
warranty  will  be  complied  with,  if  the 
vessel  goes  out  in  tow,  from  its  berth 
into  the  stream  where  it  can  be  na- 
vigated.   Connolbj    if;    The    Provincial 

j  Insurance  Covipamj.  .ludgment  revers- 
ing, 'I'l  Dec,  1877.  Dorion,  C.  J.,  Monk, 
Ifamsay,  Tessier,  Cross,  .IJ.  Monk  an<i 
Cross,  .1.1.  dis..  Leg.  1  News  33.  This 
judgment  went  in  appeal  to  the  Sup- 
reme Court,  where  it  was  reversed,  12 
Dec,  1879,  the  following  reasons  being 

i  expressed:  Held,  (Fournier  and  Henry, 
.LT.,  dissenting,)  that  the  words  '■  from 
Quebec  to  Greenock,  vessel  to  go  out 
in  tow,"  meant  that  she  was  to  go  out 
in  tow  from  the  limits  of  the  harbour 
of  Quebec  on  said  voyage,  and  the  tow- 
ing from  the  loading  berth  to  another 
port  of  the  harbour  was  not  a  com- 
pliance with  the  warranty. 

Per  Ritchie,  C.  J.:  The  question  in 
this  case  was  not,  if  the  vessel  had 
gone  out  in  tow,  but  how  far  she  should 
have  been  towed  in  order  to  comply 
with  the  warranty  ;  the  determination 
of  this  latter  question  being  dependent 
on  several  considerations,  such  as  the 
lateness  of  the  season,  the  direction 
and  force  of  the  wind,  and  the  state  of 
the  weather,  and  possibly  the  usage  and 
custom  of  the  port  of  Quebec,  if  any 
existed  in  relation  thereto. 


Per    (iwvnne,    J. 


The    evidence 
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cstiiMislicd  till'  cxistfiu'r  fil'a  iisiigo  to  tluit  tlif  U't'spomlciit   waivoil  any  l•i^'llt 

tow  ilouii  thn  ii\('r  lis   far  ii>  mi^ilit  In-  to  coiiiiihiiii  of  any  fli-Iay  in  t'liriii^lim.- 

•  leonu'il   neccssaiy,   Iiavini;    rt>,i.'ar<l    to  t'u  saini'.   Illnck  it  al,  \  T/ir  S'ltHntial 

tlii>   stuti'   of    tlii(    wiml  and  wcatlici',  Insuniiife  Cnitipitni/.    M.   .Iii<l;iniont  ii' 

somotiiMo    hcyoiul  till!   Trarfrsi',    lnit  visrsiiiju'. -"  I><-i'.  |n7'.'.  Sir  A.  A.  JJorim,, 

ordinarily,  at  till- latn   ijcparturo  of  tlio  ( '.  .1.,  MnnU,    Ifamsay.   'IV^sicr,   Sii'otti' 

plaintiU's  '  rsscl,  at  loast  as  fai' as  tlio  .1.1.  Monk  iV  i{anisav,.r.I.,  dis.  IJi'ii.UtJ. 

Tntrcisc.   Kop.  .')  .Sup.  ( '.  |{.  iTi.s.  c.:,,  ;;  l.,-^.  News  •_",»; 


Till'  lioldur  ol'  a  warolionsc  re 
coiiit,  iniist  sliow  the  cxisteiu-e  of 
tlio  L'oods  said  to  lio  do^troycd  l.y 
liro,  if  it  Ito  dijiiicd,  or  hf  cannot  iv 
covor  on  his  policy  of  Insni'anro,  //o-.r/ 
.f-  T/ie  Wv.itfni  luHnrance  ('(I.  M.  .Jud^- 
mont  conUnninf,',  l',*  March,  IS77.  .Nil- 
A,  A.  Doi'ion,  C,  .f.,  Monk,  Iii,msa\, 
Sanlioni.  'i'cssior,  ,1.1. 

Clnuiije  iij'  })os,scsNii>n. — A  loss  nndci 
a  tiro  policy  ott'octeil  iiy  an  official 
assignee)  iindor  the  Insolvent  Act  of 
|S7">,  to  whom  an  assi,L'nniont  had  lieen 
mado  nii(k>r  tho  Act,  is  rccovcrablo  iiy 
tho  assi.nnije  siil)sef|iiently  olectod  by 
tho  cn.'ditoi's.  notwithstandinj;  that  in 
the  i)olicy  the  assiiroil  is  <lesci'il)eii 
simply  as  "OlHcial  Assignee,"  tho  loss 
being  made  fiayable  to  tlie  estate  so 
assigned  to  liim. 

Snch  loss  may  bo  so  recovoreu,  not 
withstanding  that  the  fire  shall  have 
occurred  after  the  appointment  hud 
not  lieon  specially  communicatoil  to 
tlie  Insurance  Company  before  the 
'  lire. 

Under    the    circumstances    of    this 
ease,  there  was  not  any  charge  either 
ofownersliip  or  possession.    EUiol  <f- 
The   National  Insurance    Co.     Judg- 
ment reversing,  18   Sept.  IS7S.  Dorioii, 
Where  a  fire  policy,  taken  out  by  the    (.'.  ,\.,  Monk,  Kanisay,  Tessier,  Dunkin, 
owner  of  real   i)ropcrty,  declares  that    .JJ.  Kep.  12.'!  .f.  12,   9   Kev.   Leg.   01").  I 
the  loss,  if  any,   is  payable   to  certain    Leg.  News  4't(>. 
persons  named  "  as  mortgagees  to  the 


Fire — Ajjprllant  lent  money  to  T, 
who  sold  him  his  property  w'ltli /'acuity 
<le  reitii-r^.  T.  then  insured  but  being 
apprehensive  ol'  tin-  title  granti-d  to  S,, 
ho  notilit'd  the  Insurance  (Company  of 
tho  whole  transaction,anil  they  tohl  liim 
to  insure  and  transfer  policy  to  S.  the 
appellant,  which  was  done.  Held,  that 
there  was  an  iiisiiraiile  interest,  and 
thatthere  was  no  concealment  or  fraud. 
Sherii/an  <{•  Ollawa  Ai/ricniliiru/  Tns. 
Co.  .ludgmont  reversing,  U.lune,  lS7'.t. 
Dorion,  C  .1.,  Monk,   KamsHV,  Tessiei', 

Cross,  .i.r. 

Wheri'  the  loss  under  a  firo  insuran- 
00  of  gooi'is  is  made  iiayable  to  a  party 
other  than  tho  poison  who  effects  the 
insurance,  and  such  third  party  bo 
comes  owner  of  the  goods  by  a  transfer 
to  him  of  the  wiirehouso  receipt  of  such 
goods,  such  thinl  party  becomes  there- 
by the  party  assured,  and  can,  there- 
fore, legally  make  all  necessary  preli- 
minary proofs  of  loss. 

In  this  particular  instance  the  proof 
of  loss  wasnotsatisfactorilj'  established, 
Stanton  A  The  Home  Insurance  Co. 
M.  .Judgment  confirming,  21  .Tune, 
1879.  Sir  A.  A.  Dorion,  (J.  -L,  Monk, 
llamsay,  Tessier,  Cross,  .1.1.  Kep.  24  ,\, 
;i8,  2  Leg.  News  2;i8. 


extent  of  their  claims,'  sucli  persons 
become  thereby  the  parties  assuretl  to 
the  extent  of  their  interest  as  mort- 
gagees and  their  rights  and  inter- 
ests cannot  be  (iestroyed  or  impaired 
by  any  act  of  the  owner  of  the  pro- 
perty. 

The  preliminary  proofs  of  loss  made 
by  the  Appellants  were  sutKcient,  and 


Life   Insurance A   policy   of    Lift- 

Insurance  is  a  contract  of  indemnity, 
and  there  must  bo  an  interest.  Lemietix 
if-  IVie  ^I'Jtna  Life  Insurance  Co.  .Fudg- 
ment  confirming,  11  Dec.  1878. 

Where  a  party  insures  his  life  ami 
conceals  material  facts  upon  which  he 
has  been  questioned,  the  policy  will  be 
annulled. 
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Tliiit  \vli(M'i>  tliorn  is  no  iusiiriililo 
Dii.iv-i  in  tlio  i>urty  fll'-t'tiniu'  tlio  in- 
.iiriiiu'''.  til''  |n)li('V  will  Ih>  void.  Anil 
.1  wlidv  L.  insuivil  tin-  UIl' ol'  ( '.,  in 
I  ■- iiiinn'.  mill  paid  tla^  fiicniiinns  and 
iiiiiui'liiitcly  took  ovi'i'  tln'  iiolicy, 
,\itliiini  »'nn<iili'riition,  tin-  jiolii'v  will 
I,.  M)iil.  Mii'/iiutil  1/  a/,  il'  Till'  llrilifili 
MrilirdI  Assdciation.  .Iiid^'ini'nt  fon- 
tiiiiiin;.',  <i'.  •")  .liino  1S77.  Monk,  K'ani- 
-.i\ ,  Saiiliipi'n,  Tossicr,  .1.1. 

A  I  Tfditoi'  ohtainrd  an  insunuu-i'  on 
im>  lilt' of  Ills  di'litoi',  I'lir  an  amount 
greatly  in  exoo.«i.<*  of  his  I'fal  intorcst. 
llotli  till'  croditoi-  and  the  agent  of  tlio 
iiMuani'i'  coinpany  \.'(M'o  i;:nomnt  tliut 
-mil  rxtra  insin'anc(  vus  invalid.  Jlrld 
iliat  tlic  insured  was  cntitk'd  to  ro- 
lovor  the  oxoess  of  in'i-niiuin  itaiil  on 
the  !ai';:t'>'  sum,  and  that  in  tluuibscnfo 
1!  |iri)ip|'  to  the  contmiy,  the  (,'onrt 
Ainild  assume  that  the  i)iTinium  for 
ilii'  -inalli'r  smu  was  iiroiiortional  to 
tliat  paid  for  the  larger  sum.  The  Lon- 
•I'jii  \  Ldiica.shire  Life  Assurance  t'<-. 
j,anii  Si  JAipivrre.    .hulgmont  conl     n- 

mi,y\.  'i\    ■ 

News  .'iiM'.. 


,'<c'i)t.    1S7S.     Jfop.    >    Lej 


flic  provisions  contained  in  the  Act 
1^,'  Vict.,  e.  17,  wliereby  insurauces 
i)iou   the   lives   of  husbands   may    bo 

•  ifictcd  or  indorsed  in  favor  of  th^'ir 
-.vivi's  and  children,  aie  in  the  nature 
<<(  iiliiiiens,  and  the  insurance  money 
■  lue  under  policies  made  under  said 
Aft  is  free  from  the  claims  ot   the  cre- 

•  litors  of  both  the  husband  and  wife. 
\'illit,n  .(•  Marsoiiin.  -ludgment  con- 
:iniiiuir,  '2'2  June,  1S74.  'i'aschereau, 
lliiinsav,  Sanborn,  Loranger  J.I.  l\am- 
siv.  J.'dis.  licp.  IS.r.  L'4',1. 

•  'anadian  liolders  of  policies  in  a 
;oii.'ii.'u  company  styled  mutual,  al- 
tlioiiL'h  not  really  so,  have  a  special 
rluiiu  for  indemnity  out  of  the  deposit 
ill  the  hands  of  (iovernment  i4tj  Vic. 
1.  4iJ  in  case  of  the  insolvency  of  the 
:'n\'iL'ii  company.  Fish  il-  Mills.  31. 
'iiil,::inciit  I'onfirming,  L'7  November, 
:^^o.  Sir  A.  A.  Dorion,  C.  J.,  l!auisay, 
T.--ici',  <  'ross.  Baby,  .J  J., 

Mii/iiol. — Double  Insiirance An  in- 

-'M>-v  ill  a  mutual  insurance   company 


is  bound  by  tin-  conditions  "iidorsod 
on  the  policy  ;  and  the  otlicers  of  the 
comiiaiiy  cannot  dispense  with  the 
execution  \l)y  members  insured  1  of 
their  charter  obligation,  and  the  pro- 
visions adopted  liy  its  nieuibors  gener- 
ally lor  tlicir  mutual  protection  in  and 
l)y  thciir  charter  and  policies.  Ilavrc'i 
ft  (il.  if'  JjU  ('ill  il'dssiiraitcc  Miihiellc 
it' Jl'ifheldi/a.  *M.  .ludgiuont  confirming, 
I.')  I'eb.  I  SSI.  ,'<ii.  A.  A.  Dorion,  C  .b, 
Monk,  Kamsay,  ( 'ross,  llaby,  ,1,1, 

Insiu'iiiire    of    liitelitij    and  at/(tinsl 

iiei/lif/cnci' .\n  employee  lel't  a   largo 

sum  of  money  beloimin;;'  to  his  em- 
ployers in  open  bags  in  his  room,  while 
lie  went  to  luncli,  without  availing 
himself  of  the  means  of  safekeeping 
lu'ovidod  foi' liim.  <  >n  his  return  from 
Imicli  the  money  liad  disappeared. 
ff^eld,  that  he  was  guilty  of  negligence 
.(  IS  to  constitute  a  breach  ot' a  gua- 
rantee i)olicy,  the  conditions  of  which 
was  that  ho  should  diligently  and  faith- 
fully disclui'V'  his  tluty  as  ojnployeo. 
The  ati-xiis  Insurance  Co,  tO  The 
Or'ind  Trunk  liailway  of  Canada. 
•Tu'li'ment  continuing,  17  .Sep.  1880. 
Dorion,  (!,  .!.,  Monk,  Kamsay,  Cross, 
.1).  Kep.  ;]  Leg.  News  31 1. 

.Xssiijnee. —  les  syndics-conjoints  de 
I'Assuranco  Agncolc,  du  Canada  out  ete 
duement  nonnnes  en  vertu  du  chapitro 
;JS  de  I'Acte  41  Vict.  (Jan.),  et  qu'ils 
sont  revetus  do  tons  les  pouvoirs  ap- 
partenant  a  des  syndics  oHiciels  tie 
memo  quo  s'ils  avaiont  etc  nommes  en 
vertu  de  I'Acte  de  faillite  do  1875  et 
ses  aniendements. 

En  I'absence  de  dispositions  specia- 
les,  le  fait  (pi'un  avis  contenant  les 
deraandes  de  versemcnts,  a  etc  mis  a 
la  poste  a  Tadresse  des  actionnaires 
sera  une  preuve  suflisante  de  la  de- 
mande  de  ces  versements.  Ross  et  al  .1; 
Converse.  M.  Judgment  reversing,  !''> 
Jan.  188;5.  Kep.  6  Leg.  News  07. 

Le  pioin'ietaire  enrcgistre  d'un  navire 
est  en  droit  de  reclamer,  apres  la  perto 
de  ce  navire,  le  montant  il'une  police 
d'assurauce  jirise  sur  le  dit  navire  jiar 
1111  agent  d'.afl'airos  agissant  au  nom  du 
proijrietaire  et   pour   le  seul   avantage 
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lie  celui-ci.  2V<e  Anchor  Marine  Insu- 
ranee  Co.  <f-  Allen.  Q.  Judgment  con- 
firming, 6  ^lay,  IS86.  Monk,  IJamsay, 
'IVssier,  Cross,  Baijy,  J.I.  liep.  14  Itev. 
T;eg.  44'J. 

A  foreign  insurance  conii>any  insured 
tlie  life  of  one  Cliarlebois.  The  applica- 
tion for  the  poliiy  set  ibrtli  that  :  ''It 
is  herehj'  agreetl  that  this  application 
shall  form  tlie  basis  of  the  contract  of 
Insurance  herein  applied  for,  and  the 
same  form  part  of  said  contract  as  if 
therein  rcciteil,  ami  that  all  answers 
and  declarations  contained  in  this  ap- 
I)lication  are  and  sliall  he  taken  to  be 
strict  warranties  and  that  "  should  the 
applicant  become  as  to  habits  as  far 
<lifterent  from  the  condition  in  which 
he  is  represented  to  lie  as  to  increase 
the  risk  on  the  life  insiu'ed  ***  the 
policy  shall  become  null  and  void,  and 
the  payments  thereon  shall  Ik;  for- 
feiterl."  The  policy  which  issued  on 
this  apjilication  provided  that  '■  if  any 
of  the  (icc/acf// '//(.s' or  statements  made 
in  this  application  for  the  (upon  the 
laith  of  wliich  the  policy  is  issued) 
shall  be  found  in  any  respect  untrue 
*  *  the  policy  shall  be  null  antl  void." 
Held  that  the  clause  of  the  application 
relating  to  the  change  of  habits  of  the 
insuretl  was  a  warranty  that  the  in- 
sured would  not  alter  his  liabits,  and 
that  it  was  proved  that  the  insured 
liail  become  so  intemperate  since  the 
jiolicy  that  me  risk  of  the  insurer  was 
considerably  increased.  Jioi/le  it  'J'/ie 
Phceni.r  Mutual  Jjije  Insurance  Com- 
panij  of  Hartford.  ^A.  Judgment  con- 
Hrminu,  L'l  Septemlier,  ISSil.     Sir  A.  A. 
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necessitated  precise  and  conclusive- 
testimony, — tliat  such  testimony  did 
not  exist, — that  the  evidence  that  tiio 
insured's  life  was  shortened  by  his  in- 
temperate habits  was  disproved, — that 
on  the  contrary  the  insured  died  of 
heart-disease  which  had  been  known 
to  exist  before  it  was  pretended  that 
the  insured  had  acquireilthe  intemper- 
ate habits  attributed  to  him. 

INTERDICTION.— A  person  who  isot 
full  age  or  an  emancipated  minor,  whu 
is  in  an  habitual  state  of  imbecility, 
insanity  or  madness,  must  be  inter- 
dicted, even  though  he  has  lucid  inter- 
vals. 31.'.")  C.  C. 

Persons  who  commit  acts  of  proili- 
gality,  which  give  reason  to  fear  that 
they  will  dissipate  the  whole  of  thiir 
propertv  are  also  to  be  interdicted. 
;J2()  f.  C. 


The    intci  diction 
provided  lor  bv  Q.  3 
4;;  Vic. 


of   drunkards    is 
)    Vic.   c.   4l*  mid 


Dorion  C.  J.,    Kamsay,   Tessier,   Cross,     Leg.  News  IJlZ.'). 


The  curator  to  a  person  iuterdicteil 
cannot  ai)peal  from  a  Judgment,  until 
he  is  authori/ed  by  the  judge,  or  tlit- 
prothonotary,  on  the  advice  of  a  family 
council. 

in  such  case  the  Court  of  Appeal 
will  not  grant  leave  to  execute  a  judg- 
ment for  aliments,  notwitlistanding  the 
appeal.  Clement  A  Frances.  ]\I.  Jiidg- 
mem  rejecting  appeal,  20  September, 
ISoo.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
llamsay.  Tessier,  Baby, 


JJ.  li'eportodfi 


Baby,  JJ.  K'amsay,  Baby  .bJ.  dis.  were 
of  opinion  that  there  was  no  express 
warranty,  for  the  alteration  of  the 
habits  of  insured  was  neither  an  answer 
nov  ii  declaration  wciv  a  statement,  and 
that  it  couhl  not  be  "  untrue  ;  " — that 
the  stipulation  that  the  policy  should 
be  void  in  <  ase  of  the  insured  ac- 
quiring intemperate  habits  was  valid, 
but  that  the  insurer  having  received 
money  from  the  insured  without  ques- 
tion, and  having  only  ailvanced  the  ob- 
jection at  the  moment  he  was  called 
upon  to  pay,  made  the  i)osition  of  the 
company  Respondent  unfavourable,and 


.\  judgment  of  interdiction  which 
has  been  pronounced  by  the  I'rothono- 
tary,  is  subject  to  revision  by  the  Court 
only,  and  not  by  a  judge  in  chamlier.-. 
Clement  k  Francis.  M.  .ludgment  iv- 
vershig,  '-'A)  June,  1881.  Sir  A.  A. Dorion, 
C.  J  ,  Monk,  Kamsay,  Cross,  Baby,  J.b 
Keported  .">  Leg.  News  ,S01.  1  Det^  d'A. 
.340 

When  persons  assume  the  duties  ol 
curator  to  an  interdicted  person  ami 
the  control  of  his  property,  thoy  will 
be  responsible  tor  their  administration, 
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,1111 1  iiocoiintable  as  if  they  had  been 
leuiilurly  named  curator  to  tlie  inter- 
dict. 

AVhere  relatives  of  the  interdicted 
jioi'sons  make  an  act  iV accord  by  whicli 
they  .'igree  to  maintain  such  interdicted 
jiorson  for  his  revenues,  which  are  not 
hii'ire.  nor  more  than  necesisary  for  his 
^iipliort.  tlie  lieirs  of  the  person  inter- 
(lioteil  will  be  bound  thereby.  Corbeil 
A  SlAnbin  et  al..  M.  .Tuilgment  rever- 
jing.  20  February,  1 8S4.  Sir  A.  .\.  Do- 
lion,  ('.  .1.,  3[onk,  Jiamsay,  Cross,  Baby, 


In  the  absence  of  any  allegation  or 
proof  to  the  contrary,  the  act  of  a  man- 
datory in  collecting  money  for  his  prin- 
cipal, will  be  held  to  be  a  non-commer- 
cial act. 

The  prescription  of  thirty  years  ap- 
plies to  tiie  above  case  where  a  man- 
datory collected  monies  for  his  man- 
dator. 

The  mandator  will  be  entitled  to 
claim  both  principal  and  interest  from 
his  uiandatorv. 


INTEREST  ON  MONEY.  —  The  dam- 
ages resulting  from  delay  in  the  pay- 
ment of  money  to  which  the  debtor  is 
lialile  consist  only  of  interest  at  the 
latc  legally  agreed  upon  by  the  parties, 
cv  ill  the  absence  of  such  agreement  at 
I  lie  rate  fixed  by  law.  These  damages 
arc  due  without  the  creditor  being 
iMiixed  to  prove  any  loss. 

Tlioy  are  due  from  the  day  oi'  the 
.let'aiiit  only,  except  in  the  cases  where 
liv  law  tliey  are  due  from  the  nature  of 
the  ohligatiou. 

Tlii-  article  does  not  ati'ect  the  si)e- 
cial  rules  api)lieable  to  bills  of  ex- 
change and   contracts  of    suretyshiji. 

KiTT  <'.  ('. 

intci'ust  accrued  from  capital  sinns 
il<o  I 'cars  interest  ; 

1.  When  there  is  a  sjiecial  agree- 
ment to  that  effect  : 

-.  When  in  any  action  brought  such 
new  interest  is  specially  demanded  : 

">■  \\'lien  a  tutor  has  »•  -ceived  or 
i"iii;:ht  to  liave  received  interest  upon 
the  moneys  of  his  pupil,  and  has  failed 
to  iiivi'st  it  within  the  term  prescribed 
hy  law.  Kits  C.  ( '. 

Tile  mandator  has  a  direct  action 
ajiainst  iiis  mandatory  for  monies  col- 
lected and  not  paid  over,  and  the  man- 
'lator  is  not  obliged  to  resort  to  the 
«|'//"  maiKhifi. 


Joseph  it-  Fhilipfi.  M,  Judgment 
confirming,  22  March,  1S7").  Dorion  0. 
J.,  ]\ronk,  Taschereau,  Kamsay,  San- 
born,-IJ.  Kep.  I'.M.  lf)2. 


boss  of  interest  may  be  a  measure  of 
damages.  Patrick  tt  Comparfnie  dca 
MonUns  (I  vapeur  de  Plerrevillc.  Q. 
Judgment  confirming,  7  Dec.  ISSti. 
Sir  A.  A,  Dorion,  C.  J.,  Monk,  Uamsav, 
Cross,  J.I. 


'["ho  Corporation  of  the  City  of  Mont- 
real, in  exacting  under  threat  of  exe- 
cution, the  assessment  imposed  by  an 
assessment  roll,  apparently  clothed 
with  all  legal  formalities,  li.it  which 
was  subsequently  set  aside  by  the 
Courts,  was  not  in  "  bad  faith  within 
the  meaning  of  Art  I(I4'.»  C,  C,  |1)  and 
therefore  was  not  bound  to  pay  interest 
on  the  money  from  the  time  of  receiv- 
ing it,  but  only  fiom  the  date  of  the 
action  en  repetition.'  Wilson  et  al.  J- 
Tlie  city  of  Montreal,  il.  Judgment 
confirming^  I '.i  June,  IS8U.  Sir  A.  A. 
Dorion  C.  .1.,  ^lonk,  Rainsav,  Tessier, 
Cross  -I  J.  I!ep.  24  .1.  222, 
2S2. 


i.eg.  News 


If  interest  iloes  not  run  by  the  eon- 
tract,  and  where  the  tlcbt  is  only  pay- 
able on  demand,  and  there  is  no  de- 
mand before  action  bi'ought,  and  the  de- 
fendant by  his  plea  confesses  judgment 


(1)  It'  the  person  receiving  be  in  hiul  faith 
he  is  bound  to  restore  the  sum  paid  or  thing 
reeeived,  with  interest  and  profits  wliieli  it 
ought  to  have  ])roduced  from  the  time  of  re- 
ceiving it  or  from  the  time  tliat  his  bad  faith 
besau. 
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and  teiiilers  tlio  iimount,  the  riaintitt' 
is  not  entitled  to  interest  or  costs. 
Dorion  &  Benoit.  M.  Judgment  rever- 
sing, 15  May,  1879.  .Sir  A.  A.  Dorion, 
(".J.,  Monk,  Kanisay,  Cross  J.I.  He- 
ported  2  Leg.  ><'e\vs  171. 

Interest  is  the  measure  of  action.  So 
wliere  Samuel  S.  Campbell  gave  a  mort- 
gagfi  for  $25000  to  Lucy  Jane  Stevens, 
Ijis  wife,  for  the  price  of  tlie  stock  in 
trade  belonging  to  her  in  a  partnership 
which  liad  existed  between  her  and 
one  Charles  Ilagar,  including  from  $10,- 
( MJO  to  $  1 1 ,000  interest  on  said  price. 
Campbell,  subsequently,  gave  a  mort- 
gage on  the  same  propei'ty,  for  $15,000 
to  Walter  Bonnell,  which  mortgage, 
Bonnell  transferred  to  the  Appellant 
us  collateral  security  for  a  note  of  $20,- 
000,  discounted  on  the  same  day,  the 
bank  receiving  at  tlie  same  time  other 
collaterals  to  secure  the  payment  ol' 
the  note. 

Campbell  subsequently  gave  a  mort- 
gage to  Brackley  Shaw  for  $45,000. 

Lucy  Jane  Stevens  became  a  party 
to  the  deed  and  granted  to  Shaw  a 
priority  of  hypothec  over  her  own. 

The  action  is  by  the  Appellants  as 
creditors  under  the  transfer  of  the  hy- 
pothec from  Bonnell,  to  set  aside  and 
annul,  as  illegal  and  void,  the  hypo- 
thec by  Campbell  to  his  wii'e,  and  the 
piiority  given  by  the  latter  to  Shaw. 

Held  : — That  as  the  .\ppellaut  had 
been  paid  the  full  amount  of  the  note 
of  §20,000  for  which  the  hypothec  of 
$15,000  had  been  transferred  as  colla- 
teral security  only,  the  Ajjpellant  had 
no  interest  to  contest  the  hypothec 
given  by  the  latter  to  Shaw. 

The  other  iiucstions  raised  were  not 
decided  by  the  Court. 

But  Dorion,  <'.  •!.,  lu'M  the  hypothec 
given  by  (.'auipboll  to  his  wife  was,  un- 
der the  circunistiuices,  a  transaction 
forbidden  betwemi  husband  and  wife, 
and  therefore  null  and  void  :  that  the 
transfer  by  Bonnell  to  the  Bank  of  an 
li\'poth«c  to  ■^•■cure   a   note  discounted 
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on  the  same  day,  was  also  null  and  voifj. 
as  being  contrary  to  the  banking  act 
34  Vict.  c.  5,  s.  40,  which  forbids  banks 
to  advance  on  the  security  of  real 
estate.  The  Bank  of  Toronto  <{■  Per- 
kins et  ill.  M.  Judgment  confirming,  I'.j 
April,  IcSS).  Sir  A.  A.  Dorion  C.  J.. 
Monk,  IJamsay,  Cross,  Baby  JJ.  Hep. 
1  Dec.  d'A.  .'i57. 

^^y  the  artifice  of  a  debtor  the  She- 
rifi  .  officer  was  induced  to  take  in 
execLicion  and  sell  property  not  belong- 
ing to  the  debtor  and  part  of  which 
was  the  property  of  tlie  seizing  creditor, 
In  an  action  en  unlliU  de  d^cref,  it  was 
held  that  the  seizing  creditor  had  an 
interest  to  set  aside  the  sale  of  her  own 
property,  but  tliat  she  had  no  interest 
to  set  aside  what  had  been  illegally 
and  fraudulently  sold  in  her  suit.  Clark 
«.t  lialjih  et  al.  Q.  Judgment  confirm- 
ing, 0  ^lay,  18S6.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Kamsay,  'iessier.  Cross,  .I.T. 
Kamsay,  J.  dissenting  thought  the  seiz- 
ing creditor  ha<l  an  interest  to  set 
aside  a  sale  of 
seized  and  sold. 


aside  a   sale   of  land   thus   wrongfully 


INTERLOCUTORY  JUD6MENT.-A  re 

port  of  Experts  is  no  bar  to  the  adduc- 
tion of  evidenc*i  generally  in  the  case. 
Scott  et  al.  it-  Payette.  M.  Judgment 
reversing,  22  Sep.  1S7\».  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  JJ.  Reported  24  .1.  'l41,  2  Leg! 
News  335. 

INTERPRETATION  OF  DEED.— Where 

creditors  agree,  by  a  composition  deeil 
(not  executed  under  the  Insolvent 
Act),  to  release  their  debtor  absolutely, 
and  the  deed  i)rovidos  that,  in  case  tlu- 
debtor  go  or  lie  forced  into  insolvency 
imder  the  Act.  the  claims  of  the  cred- 
itors should  revives  in  full,  but  that  the 
creditors  signing  the  <Ieed  should  in 
that  case  enter  into  a  new  composition 
ileed  under  the  Act,  such  creditor.^ 
t'ould  not  be  compelled,  in  case  of  sub- 
sequent insolvency  uiulor  the  Act,  ami 
the  execution  of  a  new  deed  of  compo- 
sition under  the  Act,  to  accept  a  com- 
position on  the  mere  balance  then  re- 
maining unpaiil  lo  them  of  the  original 
composition,  but,  on  the  contrary, 
would  be  entitled  to  r.ink   tor  the  full 
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lalance  unpaid  on  tlio  original  claims. 
J'til'ter  i{'  Sf orison.  M.  Jiulgment  con- 
Ihiiiin;.'.  21  Dec,  1.S7S.  Sir  A.  A.  Dorion, 
I'.  J.,  Monk,  liauisay,  Tessier,  Dnnkin, 
,!.1„  Dnnkin,  J.  dis/l\ep.  L'o  J.  297. 

J)onation  by  fatlun-  and  mother  to 
ilioir  son.  In  the  deed  there  was  tlic 
lallowing  stipulation  : 

••  En  onsuite  il  j^rondra  possession 
"  ooininc  il  sera  dit  ci-apres  et  alors  il 

•  lonseinencera  ct  la  cultivera   a  nioi- 

•  tic.  d'ai)r('S   I'ordinaire   des   baux    i'l 

•  I'cimo,    los   parties    I'ournissant  inoi- 

•  til'  de  la  senienoe,  les  grains  par- 
••  uvS'S  au  niinot,  les  i'oins  an  iourrage 

•  I  ia  tasserie,  ct  lo  pacage  aussi  par 
.■  iiioitie,  —  en   consequence    le     dona- 

•  mire  laisscra  aux  donateurs   leur  vie 

•  ijurante,  apros  les   dix   ans,  jiendant 

•  Ks(juels  les  donateurs  se  reservent  a 

•  litre  de  constitut  ct  procaire  la  jouis- 
••  -am-e  et  usui'ruit  de  cet  iinmeuble,  la 

•  :n<iitii'  de  tous  les  grains  et   legumes, 

•  tniiis  ot  iburi'ages,  et  la  terre  aera 
■■  iiitsiti  alors  ciiseiiienc^c  d'aprHs  les  itis- 
••  iructioiis  des  donateurs,  et  le  pacage 

•  .■"'ra  ri<jl6  par  moitii  entre   les  ^mr- 


riie  only  <]uestion  of  importance 
laiscd  by  this  appeal  is  whether  the 
word  '•  /c  pacage  aussi  par  inoitid,^^  and 
;i>(i  the  woriJs  ''et  le  pacage  sera  r^gl4 
j'nr  iimitit  enire  les  parties,^''  shouhl  be 
iiiterjut^ted  to  mean  that  the  parties 
.vero  to  I'ujoy  and  use  the  ^KJCrt(/e  each  | 
■ir  a  lialt',  or  that  tiiey  were  to  divide 
it<  value.  The  Court  was  of  opinion 
liuu  the  deed  stipulated  a  common 
wo  each  tor  a  half  of  the  pasture  by 
;:io  jiarties,  as  it  should  be  determined 
iotwecn  tliem.  Delagc  <(•  Delage.  M. 
'u^linuent  contirming,  22  March,  iSStj. 
^:r  A.  A.  Dorion,  0.  J.,  IJamsay,  Tessier 
I  joss.  Ikiliy,  .1.1. 

During  the  community  existing  be- 
r.vceu  Sir  E.  P.  Tache,  a  considerable 
-  an  was  expended  from  the  community 
"11  liouses,  propres  of  the  wife.  After 
liic  death  of  Sir  E.  P.  Tache,  an  inven- 
tory of  the  community  \vas  made,  antl 
ti;c  lunouiyt  so  expended  was  esta- 
i.i-iicd.  Lady  Tache,  by  will  constitu- 
i'-(l  her  sons  her  universal    legatees, 


and  left  special  legacies  to  her  five 
daughters,  on  condition  that  they 
shoultl  renounce  to  tlieir  share  in  the 
succession.  Kourteen  years  later,  Lady 
Tache  mode  a  codicil  by  which  she  left 
her  savings  (meaning  her  savings  after 
the  death  of  her  husband)  "  apre,%  le 
reglement  des  dettes  dc  succession  " 
to  be  dividetl  equally  between  her 
daughters. 

Held  : — 1.  That  the  sum  expended 
from  the  monies  of  the  community  on 
tljc  propres  of  the  wife  was,  under  C.  C. 
Io04,  a  charge  on  the  wife's  share  of 
tlie  community,  but  the  sons  being 
made  universal  legatees  by  the  will, 
the  elFect  was  to  make  thcju  creditors 
anil  debtors  of  the  sum  in  question, 
and  the  obligation  was  extinguished  by 
confusion. 


13 


2.  That  the  codicil  did  not  revive  the 
claim  of  the  community  against  the 
wife's  share  for  the  expenditure  on  the 
progres,  as  a  debt  due  to  the  universal 
legatees.  In  referring  to  the  "  regle- 
ment des  tlettes  de  succession  "  in  the 
codicil,  the  wife  meant  to  include  only 
such  debts  as  she  had  contracted  i^er- 
sonally  after  the  liusband's  death. 

Held  :  (by  Hamsay  it  Baby,  ,1,1.  diss), 
I .  that  the  liequest  by  the  codicil  was 
of  certain  economies  made  by  the  tes- 
tatrix, and  that  as  .she  only  possesseil 
her  share  of  the  community  formerlj' 
existing  between  lier  and  her  husband 
less  the  r^cornpem^es  with  which  such 
share  was  chargeable  bylaw,  no  portion 
of  such  recompense  could  be  an  econo- 
my of  the  testatrix.  2.  That  there  was 
no  confusion  of  tho  qualities  of  debtor 
and  creditor  in  the  persons  ol  the  sons 
as  regards  the  amount  in  qiiestion  for 
there  was  no  debt  and  no  credit  to  be 
confuse(i.  'I\icli6  et  al.  <t  Tach6.  Q. 
.Judgment  contirming,  ;")  February, 
IS8().  Monk,  Tessier,  Cross,  Eaby,  J.J. 
Pamsay,  Pabv,  ,1-1.  dissenting.  Jiej).  12 
Q.  L.  P.  4.j,  U  Pev.  Leg.  257.  '.»  Leg. 
News  3.'JS, 

Lors(iu'il  a  ete  stipule  que  I'une  des 
partie  ))Ourra  construire  certains  tra- 
vaux  sous  la  reserve  qu'au  bout  do 
vingt  ans,  et  apres  uu  avis  de  six  mois 
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doniK'  (l;ins  Ins  doiizo  mois  qui  pivcede- 
ront  rexpinition  de  la  vingticMiie  iinnoe, 
I'autre  i)artie  pniirra  s'appropriei"  les 
ti'avaux  alofs  I'aits  en  en  payant  la  va- 
leui',  iipres  estimation  [>ar  arbitres, — le 
dc'faiit  par  la  preinitTe  partie  de  noni- 
nier  son  afbitre  i)Our  proci'-dor  a  reva- 
luation .susdite,  apres  avis  donno  en 
temps  opportun,  ne  pent  autoriser 
Tautre  jiartie  A  procodei'  seulc,  ]k\v  son 
arbitre,  a  la  dite  estimation. 

Telle  estimation  I'aite  par  une  seide 
partie  ne  jieiit  Her  I'autre  i)artie,  qui 
n'a  pas  eoncouru,  ainsi  qu'elle  etait  en 
droit  tie  le  t'aire. 

Dans  ces  circonstanoes,  le  inontant 
iixe  par  Tarhitro  conniie  Atant  la  valeur 
des  travaux,  constructions,  etc.,  que 
pouvaieut  ac(juerir  Tune  des  ]tarties, 
apres  vingt  aus,  ne  i)eut  etre  ort'ort  I'l 
I'autre  partie  do  maniere  m  pernuittre 
A  celle-la  de  s'emparer  desdits  travaux, 
constructions,  etc.  JjU  dorjxiralion  de 
Qiiebir  <('■  JjU  Vie  du  c hem  in  de  J'er  det^ 
rites  dr  Qm'bei-.  (^  .ludgment  modified 
so  as  to  reserve  the  Appellants  right 
to  sue  again.  0  May,  iHSti.  Sir  A.  A. 
Dorion,  C.  .1.,  liamsay,  Tessier,  Cross, 
P.al)j%  .I.r.  Iiauisay,  P.ahy,  .1.1.,  dissented 
as  to  the  sullicicncy  of  the  notice  given 
by  the  Corpoiation  :  the  majority  ol' 
the  Coiu't  having  /leld  :  that  the  stipu- 
lation that  the  Corporation  of  (iuel)ec 
"  at  the  expiration  of  twenty  years  " 
may,  after  a  notice  of  six  months  to 
the  said  company,  to  be  given  within 
the  twelve  months  immediately  i)re- 
ceding  the  expiration  of  the  said 
twent}-^  yeais,  assume  the  ownership  of 
the  said  railway,  Sec,  is  sufticiently 
complied  with  by  a  notice  given  within 
the  last  year,  lait  so  late  as  nottoallow 
six  months  to  elapse  without  rmniiiig 
into  the  twenty-first  year. 

One  Dulac  Iieiug  indelited  to  the 
Appellant  jiromued  for  him  from  one 
Fortier  an  oliligation  as  if  Fortier  was 
personally  the  debtor  of  the  Appellant. 
Dulac  having  afterwar<ls  paid  Ajjpellant 
the  latter  transferred  him  Fortier's 
obligation,  and  ho  (Dulac)  transferred 
his  to  the  Respondent,  who  brought 
suit   and  recovered   jutlizment  for  the 
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amount  of  the  same  against  the  Appel- 
lant. 


Jfeld  .-—That  under 
ces    the    Kesi)ondent 
against  the    Ai)i)ellant 
of  the  transfer,  even   if 
for  value,   his   .action, 
l)eing  against  Fortier  or 
Lepai/c.  (^  Judgment 
toiler',  ISS;').     Sir  A.  A. 
Uamsav.  TessicM',  Cross, 
11  (i.  L.  K.  12(14,  14  Itev, 


the  circunistan- 

had    no   action 

for  the  aiiiomit 

he  obtained  it 

if  any    he  had. 

'  Dulac.     7iV///  A- 

reversing,  8  Oe- 

Dorion,  C.   .1., 

Babv,  J.T.  hoii. 

,  Lei:.  (11. 


Conventions  vagues  on  non  ibrinello- 
ment  arrctccs.  Le  silence  A  cet  cgard 
e(|uivaut-il  a  nn  .'ic(|uiescenient  ?~ 
(jKCtii/inn  meruit.  The  Sf  Linvrence 
Sfenm  Xdriijtifioyi  Co.  k  JMinay.  il. 
•ludgment  confirming,  2")  November. 
issri.  Sir  A.  A.  Dorion,  C.  -T.,  Monk, 
Rnnisay.  Cross,  ,1.1.  l,'.>p.  l.".l  .1.  'J'.).;. 

Jiezendiiie  if-  J>(nis.  ^l.  Judgment 
conlii'ming.  ;>  Feb.,  1S7U.  Sir  A.  A.  Do- 
rion. ( !.  .1.,  Monk,  Kamsay,  Tessier, 
Cross,  ,bf. 

INTERVENTION.— c.  A.tiox—Gardikn 

— Insoi.vioxcv. 

Every  person  interested  in  the  event 
of  a  pending  suit  is  entitled  to  be  ad- 
mitted a  party  thereto,  in  order  to 
maintain  his  rights.   I  ">4  C.  C.  P. 

Case  en  deliher^- — The  tlraft  of  \\vh- 
ment  in  a  case,  as  paraphed  by  the 
judge,  is  the  true  record  of  such  judg- 
ment, and  camiot  bo  contradicted  liv 
oral  testimony  ottered  in  support  of  :i 
requete  cirile  attacking  the  correctness 
of  the  entries  thereon  so  paraphed  by 
tiie  judge. 

A  judgment  so  recorded  cannot  'ir 
set  aside  on  a  requf/e  civile  by  auotliei 
judge  of  the  same  Court,  on  the  ground 
of  eri'or  in  such  record. 

According  to  the  evidence,  therf 
was  really  no  error  in  the  [present  ins- 
tance, liohnes  &  Curler.  M.  .Judgment 
confirming,  21  September  187S.  Sir  A. 
.\.  Dorion,  C. -J.,  Monk,  Kamsay,  Tessier, 
Cross  .T,I. 

INVENTORY— r.  Paut.ace. 


JOINT  &,  SEVERAL—An  exception 
illlatoire  will  not  be  maintained  whicli 
ileinands  that  the  action  against  a  joint 
;inil  several  debtors  shall  be  suspended 
until  the  Plaintiff  has  put  all  the  other 
joint  and  several  debtors  into  the  case. 
J!i)ss  it  Ross.  Q.  Judgment  reversing,  ' 
l^ldv,  i8S4.  Sir  A.  A.  Dorion,  C.  J., 
Mimk,  h'amsay,  Cross,  Baby,  JJ.  Monk 
.1.  (lis.  Jvej).  14  Kev.  Leg.  I. 

Wliere  the  Judgment  creditor  of  a 
joint  and  several  debt,  abandons  his  re- 
tourso  against  one  of  the  joint  and 
>(,V(M!d  debtors,  under  re  n-vation  of 
rill  his  claims  against  the  other  parties, 
lie  does  not  renounce  his  right  to  exe- 
iiite  hisjudgment  for  the  whole  amount, 
and  the  opposition  of  one  of  the  other 
ilebtors  will  be  dismissed.  Whitjield  d^ 
The  Merchants  Bank  of  Canada.  M. 
.hidgmeiit  confirming,  21  May,  1884. 
Monk,  liarasay.  Cross,  Baby,  .LI. 


JOINT  ADVENTURE.  —  t'.   Accoi  xt— 
rAia'.\i:i:siiir. 

JOINT-STOCK  CO.  —  c  Cuki'okai  lovs. 

Tlio  production  of  a  certificate  of  the 
Socictaryof  a  joint  stock  company  that 
the  Deteu'lant  had  subscribed  five 
>li;ui'sof  tiie  company  h  j>riiiia  facie 
eviikiieo  of  the  fict,  uu'ler  tjie  terms 
of  the  statute  IVt  Vic.  c.  ',14,  Sec.  5.  The 
Stailiicdua  Fire  Insurance  Co.  k  Caba 
it'i.  M.  .Judgment  reversiuir,  (>  March, 
hs:.'.  Sir  A.  A.  Dorion,  C'.'  J.,  Monk, 
kainsay,  Tessier,  Cross  -TJ.  Monk,  Tes- 
siiT.  ,T.I.,  dissentinu.  Reported  2  Dec. 
<\\\.  :;8(.». 

Transfer  of  shares Mandamus  by  a 

inuty  iiretcnding  to  hold  shares  in  joint 
stock  to  compel  the  company  to  trans- 
f'oi'  said  shares   to  Petitioner's  name. 

Jleld.  that   the   company  could   not 
1)6  lompelled  to  make  good  a  subscrip- 


tion of  stock  which  had  not  been  ac- 
cepted by  the  subscriber  in  its  books, 
according  to  tin."  Incorporation  and  Ijy- 
laws  of  the  Company  until  the  whole 
capital  stock  had  been  distributed  to 
others.  Hart  ct  The  Montreal  Mann- 
facturbKj  Companij.  M.  .Fudgment  con- 
firming, 14  Dec.  iS78.  Sir  \.  A.  Dorion, 
C.  -T.,  :Monk,  Ramsay,  Tessier,  Cross, 
JJ. 

A  purchaser  suhsequenthj  to  incor- 
poration, of  shares  suljscribed  prior 
to  incorporation,  ami  who  has  i)aid  a 
call  after  his  i)urchase,  is  estopped 
from  contesting  the  validity  of  the 
original  subscription.  Macdoni/all  et  ul 
(k  The  Union  Nariijation  Co.  M.  .ludg- 
ment  confirming.  Id  ]March,  1877. 
IMonk,  Sanborn,  Tessier,  .].].  IJep.  21 
J..  G.'i. 

Shareholder. — Where  a  i)erson  has 
subscribed  for  shares  in  the  capital 
stock  of  a  company  which  is  being 
organized,  and  has  assumed  the  posi- 
tion of  a  sharehoMer,  and  has  paid  a 
portion  of  the  calls  made  from  time  to 
time  on  stock,  he  cannot  set  up  alle^'ed 
irregularities  in  the  original  organiza- 
tion of  the  company  as  a  valid  reason 
for  avoiding  pavment  of  the  remainder 
of  the  calls.  The  Windsor  Hotel  Co.  A; 
Leu'i^  et  al.  M.  Judgment  reversing, 
2U  Sep.,  1881.  Sir  A.  A.  Dorion  C.  .1., 
^fonk,  Hamsav,  Tessier,  Cross,  Baby 
.].].  J{ep.  20  J.  2',i,  4  beg.  News  [V.',\. 

Those  persons  only  who  are  mention- 
ed in  the  letters  patent  incorporating 
the  company  as  shareholders  and  pro- 
moters prior  to  that  time  if  not  men- 
tioned therein  are  not  liable  as  contri- 
butories.  Ji'asconi/  &,  La  Conipai/nie  de 
Nariijation  Union.  M.  Judgment  revers- 
hig,  18  Sep.  1878.  Sir  A.  A.  Dorion  C.  J., 
Monk,  liamsav,  Tessier,  Cross,  JJ.  L'ep. 
24  J.  l.-.;J.  I  Leg.  Xews4',t4. 

Action  for  calls — An  agreement  be- 
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twoen  a  iiromotcr  of  u  company  and  a 
subscriber  ibr  sliares,  tliat  tlie  latter 
(■hall  jiay  for  liis  stock  in  services,  will 
not  biml  tlie  comiiany. 

Even  if  the  shares  of  those  wlio  sub- 
scribe;:! Ijelore  the  respondent  were 
reduced,  without  his  knowledge,  after 
he  subscribed,  yet  if  he,  after  obtaining 
knowledge  of  that  fact,  did  not  imme- 
diately repudiate  his  stock,  but,  on  the 
contrary,  paid  a  iii'st  instalment  theic- 
on,  and  took  an  active  i)art,  both  as 
solicitor  and  shareholder,  in  promoting 
the  aflairs  of  the  company,  he  will  be 
liable  to  pay  the  calls  on  the  stock  lield 
by  him  as  they  are  made  by  the  Diiec- 
tors.  The  National  Insurance  k  Ilatlon. 
M.  Judgment  reversing,  '1\  June,  1870, 
Dorion  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross  J  J.,  l{ep.  24  J.  L'O,  2  Leg.  News 
238.  j 

It  is  no  answer  to  an  action  for  calls, 
on  subscribed  stock  oi'  a  joint-stock 
company  to  say  that  the  Defendant 
was  given  to  undertand  by  those  who 
sollicited  him  to  become  a  share-ho]der 
that  lie  would  pay  for  his  stock  in  sup- 
plies to  the  company.  Christin  »&  The 
Union  Naviyaiion  Co.  IM.  Judgment 
confirming,  2U  November  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  liamsaj',  Tes- 
sier, Cross  JJ. 

Action  for  calls A  bank   took    l/JO 

shares  of  stock  of  the  nominal  \.\lue  of 
1100  per  share,  on  which  45  jxn'  cent 
was  i)aid  up,  as  collateral  secmity  for 
advances.  Held,  the  Bank  was  not  res- 
ponsiVile  for  calls  on  shares  so  held. 
The  A'ailirai/  <t  Ncii'spa})er  Adcertisiny 
Co.  it  The  Molsons  Bank.  M.  Judg- 
ment confirming,  14  .June,  1871I.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Sicotte,  Ham- 
say,  Tessier,  J  J.  Eep.  2  Leg.  News  207. 

"Where  a  share-holder  has  transi'erred 
stock  not  fully  paid  to  a  solvent  party, 
all  the  calls  then  due  being  paid,  and 
the  transfer  has  been  acquiesced  in  by 
the  company,  the  original  stock-holder 
cannot  afterwards  be  called  upon  to 
make  good  the  remainining  calls,  lioss 
ei  al  ic  Baribault.  l^.  Judgment  con- 
firming, 7  May,  1888.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Kamsay,  Tessier,  Baby,  J  J. 


T'ne  compagnie  constituee  en  corpo- 
ration ne  pent,  a  moins  d'y  etre  autori- 
see  par  sa  charte,  ou  par  une  loi  spe- 
ciale,  ni  racheter  ses  actions,  nireduiie 
son  capital,  ni  accepter  les  remises 
d'actions  {surrenders)  que  lui  font  ses 
actionnaires,  de  maniere  a.  les  liberer 
tons,  ou  en  partie,  <le  leur  responsabi- 
lite  vis-a-vis  de  la  compagnie  ;  que  tou- 
tes  ces  operations  sont  radicalement 
nulles,  ultrti  vires,  et  ne  dechargent  pas 
les  actionnaires  de  I'obligation  de  payer 
le  montant  de  leurs  actions. 

Dans  I'espece,  il  n'etait  pas  neces- 
saire  de  mettre  en  cause  Golf,  le  ces- 
sionnaire  du  defendeur  intime.  Ifoss  et 
at.  it  Dusahlon.  Q.  Judgment  reversing, 
S  October,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  l^amsav,  Baby,  JJ.  Eep.  lU  Q.  L 
1{.  74. 

Les  syndics-conjoints  de  I'Assurance 
Agricole  du  Canada  ont  ete  duement 
nommes  en  vertu  du  chapitre  38  de 
I'Acte  41  Vict.,  (Can.)  et  qu  ils  sont  re- 
vetus  de  tons  les  pouvoirs  appartenant 
a  des  syndics  oflticiels,  de  meme  que 
s'ils  av  ient  ete  nommes  en  vertu  de 
I'acie  vie  iaillite  de  1875  et  ses  amen- 
dements. 

En  I'absence  de  dispositions  specia- 
les,  le  fait  (|u'un  avis  contenant  les  de- 
mandes  de  vei-sement,  a  ete  mis  a  la 
poste  a  Tadresse  des  actionnaires,  sera 
une  jireuve  suffisante  de  la  demanile 
de  ces  versements.  lioss  ct  al.  <f-  Con- 
verse. M.  Judgment  reversing,  25  Jan,. 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  JJ.  Jxej:). 


6  Leg.  NewsCT. 


Respondent  was  sued  for  the  amount 
of  his  subscription  to  the  stock  of  a 
company  to  be  formed.  The  under- 
taking was  in  this  form  : 

"  The  undersigned  hereby  respecti- 
"  vely  agree  to  take  the  number  of  slia- 
"  res  of  one  hundred  dollars  each  in  the 
''  capital  stock  of  a  company  to  be 
"  formed,  under  the  name  of  the  Ma- 
"  gog  'J'extile  <k  Print  Company,  herein 
"  below  set  after  our  names  respectively, 
"  and  to  pay  the  amount  of  all  call!- 
"  thereon,  at  the  office  of  the  company 
''  in  Montreal,  at   such   times  as  the 
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■•  Provisional  Directors  or  the  Directors 
"  of  the  company  when  incorporated 
"  may  direct." 

In  the  subsequent  proceodinj^s,  the 
promoters  of  this  company,  excUidod 
Kesponilent,  were  themselves  consti- 
tuted the  company  "  with  all  others 
who  may  l)ecomo  share  holders  "  ;  and 
tiiey  made  different  arrangements  of 
an  important  kind  affecting  the  capital 
of  tlie  company  without  the  privity  or 
consent  of  Kespondent.  Held,  that  the 
Itespondont  was  not  obliged  to  take 
the  stock  at  the  suit  of  the  company, 
siilisci(U(ntly  formed,  under  the  above 
uniiertaking.  The  Ma<jo(i  Textile  and 
Print  t'ompanii  &  Dobell.  Q.  Judgment 
contirming,  7  October,  I8S().  Sir  A.  A. 
Dorion.  C.  J.,  Monk,  Ivamsav,  Tessier, 
Jlaby,  JJ.   Rep. 


••  Leg.  Xews  ;U8. 


I.es  directeurs  d'uno  compagnie  in- 
coi'porce  u'ont  pas,  encore  que  I'acte 
irincori)oration  permette  d'augmenter 
lo  (.'iipital  autori.se,  le  pouvoir  de  dccre- 
tcr  telle  augmentation  du  capital  pri- 
uiitif,  s'il  est  prouve  que,  dans  I'espece, 
le  jiont  de  la  compagnie  est  en  bon 
nnlre  et  n'a  besoin  d'aucune  repara- 
tion, si  ime  sonnne  assez  considerable 
d'argent  est  en  caisse,  toutes  dettes 
payees,  ot  si  telle  augmentation  n'est 
faite  ((ue  poiu'permettre  aux  directeurs 
la  direction  des  attaires  de  la  Compa- 
L'uie.  Perreault  et  al.  ^{•  Milot  et  al. 
Q.  Judgment  confirming,  G  Maj',  ISStJ. 
Su-  A.  A.  Dorion,  (J.  J.,  xNIonk,  Kamsay, 
Tessier,  Cross,  JJ.  Krp.  1-4  Kev.  Leg. 
417. 

I'ownrs  of. — As  the  transaction  in 
'[uestion  was  for  the  2>i"'pose  of  carry- 
ing out  tlie  objects  of  the  society  in 
strict  accordance  with  its  views,  it  was 
not  It  lint  vires,  Compaf/nic  da  Cap  Gi- 
braltar ([•  Huf/hes.  .Judgment  confirm- 
ing by  the  Supreme  Court,  2'i  June, 
hM.'  Sir  W.J.  lUtchie,  C.  J.,  Strong, 
I'oiu'uier,  Henry,  frwynne,  ,JJ.  Strong, 
irwviuio,  J.J.,  dissenting.  Kep.  11  Sup. 
•  'ourt  Iiep.  r);i7. 

I'lie  Appellant  signed  an  luidertak- 
iiig  to  take  stock  in  a  company  to  be 
ineor[)oi'ated  by  Letters  Patent  under 
^i-  -11   Vict.  c.  25,  but  was  not  a  peti- 


tioner for  the  Letters  Patent,  nor  was 
his  name  included  in  list  of  intending 
shareholders  in  the  schedule  sent  to 
the  Provincial  Secretary  with  the  peti- 
tion. The  Appelant's  name  was  not 
mentioned  in  the  Letters  Patent  incor- 
porating the  company,  nor  did  he  be- 
come a  shareholder  at  any  time  after 
its  incorporation. 

Held.  1st.  That  the  Appellant  never 
became  a  shareholder  of  the  company, 
and  could  not  bo  held  for  calls  on  stock. 

lind.  IVie  Union  Navigation  Co.  ifr 
CouillardCi  II.  L.  21;)  &  21  J,  71.)  and 
Jiascon;/  it  the  same  Co.  (I  Leg.  Xews, 
4'.t4  ife  24  J.  \ :',?,.]  followed  and  approv- 
ed. McDouf/all  et  al.  <t-  the  same  Co. 
(21  J.  Oil.)  distinguished. 

.'>rd.  (Per  Tester,  J.) — That  a  sub- 
scription to  stock  in  a  company  to  be 
incorporated  is  a  mere  propositiori  and 
not  a  binding  promise  to  take  and  pay. 

4th.  (Per  Kamsay,  J,) — That  under 
the  terms  of  the  Statute  ol,  Vict.,  (I. 
c.  2"),  the  only  persons  who  are  share- 
holders in  a  company  incorporated 
thereuuiler  are  those  named  in  the 
Letters  Patent  as  such,  and  those  who 
become  members  after  incorporation. 
Arless  A;  Belmont  Manufacturinrf  Go. 
M.  Judgment  reversing,  21  May,  1SS5 
]Monk,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Cross,  .r.,  dissentiuL'.  Rep.  M.  L. 
K.  I  Q.  B.  340.  4  Dec.  d'A.  2;i;J. 

JUDGE. — Assistant A  case,  in  which 

two  of  the  regular  judges  in  appeal 
were  disqualifietl.  one  as  being  a  party 
to  the  suit,  and  the  other  owing  to  re- 
lationship within  the  prohibited  degree, 
was  heard  before  four  j'udges,  that  is 
before  two  of  the  regular  judges  of  the 
Court  and  two  juilges  a  (  hoc.  There 
was  a  difference  of  opinion,  and  the 
Court  stood  equally  divided  and  a  re- 
hearing was  ordered.  In  the  meantime 
one  of  the  disqualified  judges  resigned 
and  the  permanent  judge  was  appoint- 
ed in  his  place.  The  other  disqualified 
judge  obtained  leave  of  absence  and  his 
place  was  tilled  by  an  assistant  judge. 
The  question  then  arose  as  to  the 
.judges  by  whom  the  re-hearing  was  to 
take  place,  and  first  whether  the  judges 
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ad  hoc  wlio  Imd  boon  Roized  of  the  cast; 
sliould  sit.  It  was  unanimously  lield 
that  the  two  judges  ad  hoc  who  liad 
been  seized  of  the  case  should  sit.  The 
Ma/ior  Ac.  of  Montreal  tf?  JJrinnmond. 
M. -ludgment  17  Mnroli,  J.S74.  Tasche- 
reau,  Kauisay,  Sanborn,  horanger,  .J.l. 
And  the  Court  liaving  reassembled  to 
try  the  ease  'I'aschereau,  Hamsay,  San- 
born, ^Mackay,  Torrance,. T.I. ,  it  was  sug- 
gested by  Ramsay,.!.,  that  when  a  fifth 
judge  was  reijuired  to  iiil  a  vacancy, 
tliis  eoiiiiilication  not  having  been  con- 
tempiate<l,  tlie  fifth  judge  had  to  bo 
selected  from  the  Superior  Court.  But 
the  niajority  of  the  Court  held  that 
liams;iy,  .1.,  sat  to  complete  the  Court 
in  virtue  of  his  eonnni-sion  as  a  regu- 
lar judge  ol' thf  Court.  Kamsay  iV.  Mac- 
kav,  .1.1.,  (lis.  Iiep.  IS  .).  T'i.  ■>  I\ev.  Leg. 


Securilii  for  coxf.i  in  (ipjiedl,  —  A 
l>arty  obtiiiiiiug  leave  to  apjical  from 
an  inleilocutory  judgment,  forfeits  such 
right  if  the  security  by  law  recjuired  bo 
not  given  within  tlie  delay  fixed  by  the 
Court.  Buneaii  tV:  McCctJf'rri/,  (i.  .ludg- 
ment  reversing,  S  ,lune  lissi.  Sir  A.  A. 
Dorion,  C.  .1.,  Monk,  I»amsav,  Cross, 
Eaby,  .J.I.  IJe)).   7  (,>.   L.  I,'.  :U'A.  I    Doc. 

d'A. ;;i;^,  ii  i{. Leg.  125;^. 

Noil  ohsfan/e  veredicto Under   the 

article  42M  of  tlie  ('ode  of  Civil  I'roce- 
dure,  as  ameiuletl  by  the  Jiath  \'ict., 
eh.  4,  anil  article  4:24  of  same  Code,  all 
motions  for  new  trial,  for  judgment vto?^ 
obstante  veredicto,  and  in  arrest  of 
judgment  must  be  made  before  three 
judges  sitting  in  IJeview,  an<l  not  in 
the  Superior  Coiu't. 

Insuificieney  and  illegality  of  evid- 
ence are  not  grounds  for  a  motion  in 
arrest  ot  judgment.  Fletcher  A-  The 
Mutual  Fire  Jnauraiicc  Co.  for  Stan- 
stead  k  Shcrhrooke.  M.  .ludgmcnt  re- 
versing. L'.")  .Fan  IS<s|.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Hauisav,  Cross,  Eabv  -U. 
Hep.  1  Dee.  d'A.  177. 

Final A   judgment    dismissing  an 

inscription  cnj'anx  is  not  a  final  judg- 
ment in   the  case,  antl  consequently 


leave  to  appeal  from  it  to  the  I'livy 
Council  will  not  bo  granted  by  the 
Court  of  Queen's  Uencli.  JJarliiKj  & 
I'empleton.  M.  .ludgment,  10  Feb.  l'875. 
Monk,  Taschereau,  Kamsay,  Sanborn, 
.),I.  Hep.  I'.M.  IO;j. 

Ultra  petita, — A  ))erson  employed  to 
repair  railway  carriages  by  tihanging 
them  fiom  i)latform  tiiicks  into 
passenger  cars,  cannot,  being  unpaid 
for  his  work,  revendicato  the  cars 
so  transformed  as  his  proi)erty. 

And  having  alleged  they  were  his 
property,  and  demanding  to  be  paid 
the  value  of  tin*  cars  he  cannot  recover 
the  value  oi'  the  work  whii:h  is  not 
alleged  nor  prayed  i'or.  Senical  <{• 
Peters.  M.  .ludgment  reversing,  1'2 
Sej).  1 874.  Monk,  Taschereau,  Ilamsay, 
Sanborn,  Sicott<',  .1.1.  Kep.   7  Hev.  Leg. 

;5<.ts. 

!  Xlw  Trial — An  appeal  does  not  lie 
to  the  I'rivy  Council  from  a  judgment 
of  the  (Queen's  Bench  ordering  a  new 
trial.  The  South  Eastern  Railway  Cum- 
puni/  <{•  Jjambkin.  M.  .Judgment,  15 
June,  1S77.  Dorion  C.  .1.,  Monk,  Ham- 
say,  Sanborn,    Tessier,   .1.1.   Hep.  'I'l  J. 

The  Pi'ivy  Council  granteil  special 
leave  to  Appeal,  and  reversed  the  judg- 
ment of  the  Queen's  Bench. 

Clerical  error — A  mere  clerical  error 
in  a  judgment  which  does  not  alter  the 
dispositive,  but  only  affects  the  narra- 
tive, will  be  corrected  on  application, 
even  after  the  judgment  is  entered  up 
in  the  register,  ."^o  where  the  judgment 
by  error  stated  that  leave  to  appeal 
was  granted  by  the  consent  of  the 
oj)posite  party,  it  will  be  amended  by 
striking  out  such  words,  and  substitu- 
ting words  to  negative  such  consent. 
(jloldrinfi  it  Jiank  of  Ilochelaga.  M. 
Judgment,  12  December,  187'J.  Sir  A. 
A.  Dorion,  C.  .1.,  ^Nlonk,  Hamsay,  Tessier, 
Cross,  JJ.  Heported  '2  Leg.  News  410. 

Error  /H--Where  by  error  the  Defend- 
ants were!  condemned  jointly  insteatl 
of  jointly  and  sevei'ally,  the  (.'ourt  will 
not  amend  the  judgment  for  it  is  a 
question  of  law  whether  the  condemn- 
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;iiioii  should  1)0  Joint  or  Joint  and 
vvonil.  The  ivniody  i-t  liy  Ap)>eiil. 
The  Excliauijc  Hank  it  Lord  ct   al.  M 


iiiil:.'iii<nit    ret'usin{» 


|v>:;.  sir  A.    A.   Doiin,  (.'.  J.,  Monk, 
li'uiisay,  To.ssier,  Cross,  .1.1. 

IMitioii  to  rccisc.  —  Errors  in  the 
I  rint(Ml  fiu:tum  of  an  appeal  will  not 
justiiy  a  rcqitric  cicilc.  Ilaiii/i.sDii,  <('.• 
T/i(iiiisoii.  ^I.  .Indjrniont  14  .luno,  1S7'.». 
Sir  A.  A.  Dorion,  ('. .).,  Monk,  Jianisay, 
'I'c^sior, 
•Ji  Hi. 


assistance  oi"  snch  advisor  arc  null,  if 
injurious  to  him,  in  the  same  manner 
as  those  of  minors  and  of  persons  in- 
motion,  17  Dec,  tordicted  for  prodigality,  according  to 
article  '.IS7.  C.  C.  .'{.U. 


'ross,  .1.1.   Jiep.  '2  Leg.  News 


JUDGMENT  TO  ACCOUNT.— jj.  IYkad- 

INi,   AMI   riJACTll'l';. 

JUDICIAL  ADVISER. — V  Judicial  ad- 
viser is  ;:iveii  to  those  wlio,  without 
iK'iiii.'  ahsolutcly  insane  or  prodigal, 
nv  nevertheless  of  weak  intellect  or 
-.1  iiuliue<l  to  prodigality  as  to  give 
i.Msoii  to  fear  tht\v  \vill  dissipate  tlu;ir 
|iiii|iei'ty  or  seriously  impair  their 
1.111  Ulie.   .';4',>  ('.  c. 


.luilic'ial  advisers  arc  given  by  those 
.vim  have  power  to  interdict,  on  the  de- 
.:i;iihI  oI  any  person  who  has  a  right  to 
ileiiiaud  interdiction,  ami  with  the 
>uiiu'  formalities.  .Such  tlemand  may 
;i1mi  be  made  by  the  i)arty  himself.  o.jO 

lithe  powers  of  the  .judicial  adviser 
111^  not  defined  by  the  .judgment  the 
lioison  to  whom  he  is  appointed  is  pi'o- 
iiiliited  from  pleading,  transacting,  bor- 
rowing, receiving  moveable  capital  and 
,:.'iviiig  a  discharge  therefor,  as  also  from 
alii'uatiiig  or  hyi>ot!ieeating  His  pro- 
jiorty  without  the  assistance  of  sueh 
I'lviser.  The  prohibition  can  only  bo 
ninoved  in  the  same  manner  that  the 
ui'l'ointment  has  been  made.  ;15I    C.  C. 

11'  the  demand  for  intertliction  bo 
u'jccted,  the  C'oiut  may,  if  circum- 
>laiices  require  it,  ap])oint  a  Judicial 
:;'lviser  to  the  Defendant.  C.  C.'o.Jl. 

the   appointment   of  an    adviser 

t  ikt's  etfect  irom  the  day  of  the  ,jugd- 

jiii'iit.    notwithstanding     the    Appeal. 

llu'  acts  done  by  any  one  to  whom 

;  11  adviser  has  been  given,  without  the 


The  appointment  of  a.judicial  adviser 
does  not  neiiessitate  a  reprise  (V instance 
because  it  does  not  change  the  status 
of  the  party.  Holland  «f"  Michaitd.  !M. 
.ludgment  2  March,  1S7().  Dorion,  ('. .J., 
Moid<,  Kamsay,  .Sunlforn,  Tessier,  .1.1. 

Where  a  person  had  verbally  express- 
ed the  intention  to  make  a  donation,  and 
subsequently  when  atHicted  with 
softening  of  the  l)iain  and  being  of 
feeble  intelligence,  with  the  assistance 
of  a  judicial  counsel,  made  the  dona- 
tion, it  will  be  hold  valid.  Jiranlt  (f; 
Hrault.  M.  .Judgment  confirming,  27 
.Sep.,  1S7S.  Sir  A.  A.  Dorion,  C.  .J., 
Monk,  IJamsay,  Tessier,  Cross  .J.J. 
Monk  .J.  (lis.  Hep.  1  Log.  News  4'.ii5. 

JURISDICTION.-'l'hc  Court  of  Queen's 
Bench  has  no  revisory  power,  except 
by  way  of  appeal,  over  the  ])roeeodings 
of  the  Superior  (Jourt,  and  it  cannot, 
on  an  application  for  habeas  corpus, 
examine  into  piocoeilings  of  the  .Su- 
})erior  (Jourt  in  order  to  see  whether  a 
warrant  committing  a  person  to  Jail  for 
rebellion  d  la  Justice  in  a  ctivil  suit,  re- 
quires him  to  pay,  in  order  to  get  liis 
discharge,  a  sum  greater  than  he  was 
contlemned  to  pay  by  a  judgment  of 
the  Superior  Court.  Ex  parte  Pollock, 
Petitioner  for  Habeas  Corpus.  M.  .Judg- 
ment rejecting  pi-tition,  22  November, 
ISSI.  Sir  A.  A.  Dorion.  C.  .!.,  Jiamsay, 
Tessier,  Cross,  Balw  .).!.  '^ir  A.  A.  Do- 
rion, C.  .J.  dissenting.  lieported  ")  I^eg. 
News  2'X',,  2  Dec.  d'A.  M. 

A  writ  of  Habeas  Corpus  will  not  bo 
granted  to  liberate  a  prisoner  charged 
with  process  in  a  civil  suit,  even  though 
the  writ  of  execution  in  virtue  of  vvliich 
he  was  arrested  apjtear  to  be  irregular, 
if  it  is  within  the  scope  of  the  Jurisdic- 
tion of  the  Court  I'rom  whicli  it  issued. 
Exp.  Ilcalci/.  M.  .Judgment  in  Cham- 
bers, Feb.  JS7.S.  Monk  J.  Jiei).  22  J. 
i;J8. 

To  permit  of  a  defendant  being  sued 
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Ml  a  district  ntlior  tlian  tliiit  of  his  ilo- 
micili',  un(l(M'  articlo.'lT  0.  I*.,  tlie  raiiso 
of  notion  must  liuvo  arisen  in  oiio  dis- 
trict. If  it  aros(i  in  dill'crcMit  districts, 
tho  ordinary  rules  of  .suiiin\ons  prevail. 
Faucher  A  Jirowii.  JI.  .ludjinient 
confirming,  22  November,  I  SSI.  Sir  A. 
A.  Doiinn,  (',  ,J.,  I>amsay,'iVssier,  (.'ross, 
Bahy.M.  I{ei)ortcd  2  Dec.  d'A.  Ids. 

An  objection  to  tho  local  .jiu'isdiction 
if  not  i)leHded,  will  ho  held  to  I>avo 
been  waived.  O'ra;/  if-  Duhun.  (^  .Iiidg- 
inent  conlirminj;,  ">  .Sep.  1S70.  Sir  A.  A. 
Dorion,  ('.  .1..  !^Ionk,  h'ainsav.  Sanborn, 
Tessier.IJ.  liep.  2  (i.  L  U.  2.] I. 

The  cause  of  action  for  goods  sold  by 
sample  at  lie  Vorte,  District  of  Kamou- 
raska  subject  to  tlie  ratitication  of  the 
princii)al  at  ^fontreal,  I'atitied  by  him 
tliei'e,and  goods  forwardc^l  tlience  tode- 
fendantat  lie  N'erte, arose  in  the  district 
of  KamoiirasUa.  (Imilt  el  al.  A  licr- 
Iritnd,  }>{.  -ludgment  conlirming.  22 
November,  1  SSI.  Sir  A.  A.  I'orion,  ('. 
.[..  i;am>av.  Cross,  J'abv  .).!,  Kepoi'ted 
25-1.  ;;-4()."' 

La  Cour  Superieure  a  Juridiction 
pour  comiaitre  d'uiK,'  i)Ouisuite,  jiour 
1r  rccouvrement  d'uiK?  somme  oxco- 
dant  $200,  pour  travaux  lints  pour  mie 
corporation  municii>ale  sur  des  che- 
mins  aux  Irais  du  proprietaire,  et  ce. 
nonobstant  les  articles  .iltS,  401.  Uol  et 
1042  ('.  M.  Ji'oss  it  Corpora f ion  of  Sic 
Cloiildc.  (i.  -ludgment  conlirming  S 
May,  ISS2.  Sir  A.  A.  Dorion,  (J.\j., 
liamsav.  Tessier,  Cross,  I'aby,  .1,1.  Kep. 
II  K.  Leg,  .")20. 

Wiierc  damages  .-ire  tlie  ground  of 
action,  and  tiie  facts  occurred  in  two 
districts,  the  Defendant  can  only  bo 
sued  in  the  district  of  his  own  domicile, 
or  where  he  is  served  personally.  So 
wher(>  Defendant  began  a  pros<>cution 
against  I'laintitf  \>y  ficcusing  him  of 
theft  Itelore  the  police  inngistrati'.  at 
ifontreal,  and  a  warrant  was  issued  and 
Plaintiff  was  arrested  in  the  district  of 
Iberville,  service  on  the  Defendant  in 
the  district  of  iledford.  where  he 
resides,  summoning  him  to  answer  an 
.action  of  damages  in  the  district  of 
Montreal  for  the  .above   criminal   pro- 


ceedings is  insnflloient.  Itohluc  k  Ar- 
chambuiill.  ^[.  .Iiulgment  reversing  24 
March,  ISS;;.  .Sir  a.  A.  Dorion,  C.  .1., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  IJam- 
say,  .1.,  dissenting  thought  that  the 
service  was  suflicient,  that  the  cause  of 
action  was  the  coui|>laint  wliich  was 
made  in  Montreal,  and  tliat  tlio  other 
proceedings  were  merely  accessory  ami 
incidentah  Uep,  2  Dec,  d'A.  1 10. 

A  foreign  corporation  may  bo  sued  at 
at  any  place  in  lx)wer  Canada  where  it 
han  an  ofliee  for  tho  transaction  of  bu- 
siness. So  where  a  foreign  corporation 
had  an  ollice  for  the  sale  of  sleeping  cur 
tick(>ts,  at  .Montreal,  the  company  was 
rightly  impleadeil  in  an  .action  for  da- 
mages for  unlawfully  expelling  the 
I'laint iff,  holder  of  ii  siee|)ing  car  ticket 
issued  by  the  companj',  from  one  of 
their  sleeping  cars,  and  thus  compelling 
him  to  travel  to  ^[ontreal  without  the 
acconunodation  to  which  he  was  enti- 
tled. The  New  York  Venlral  Sleepinij 
Car  Co.  it  Donor  an,  M.  .Juilgment  con- 
firming, 27  May,  1SS2. 

Prolhondldrji,  iaicriliclion. — A  judg- 
ment of  interdiction  which  has  been 
j)ronounc(Hl  by  the  i'rothonotary,  i-i 
subject  to  revision  by  the  Court  only, 
and  not  l)y  a  judge  in  chambers.  Ck- 
1)1  en  I  d-  Francifi.  M.-fudgment  reversin;:, 
;!0  .June,  ISSJ,  Sir  A.  A.  Dorion,  C.  ,1., 
>ronk,  Hamsav,  Cross,  Baby,  ,bl.  liep. 
:>  Leg.  News  .'ioi.   I  Dec.  d'A.  ;i4t>. 

///    C/ianihers A    tierce   opposition 

addressed  to  the  Court  was  presented 
to  a  judge  in  chambers,  and  was  dis- 
missed lor  the  following  reasons  :  "  In 
parce  <itrelle  est  ach'esseo  a  un  juge  en 
ehambre  ;  2o  parce  (pie  lo  juge  en 
chambre  n'a  pas  juridiction  pour  de- 
charger  un  seqiiestre  ;  .Jo  parce  que  le 
ticrsopposant  invo(]ue  pour  la  revoca- 
tion (hi  sequestre  des  droits  de  proprie- 
te  sur  les(iuels  un  juge  en  chambre  ne 
l)eut  se  prononcer  ;  4o  parce  (pie  le  fait 
((u'un  tiers  pr(''tend  etre  le  proprietaire 
de  (h'oits  a  des  mines  dont  la  posses- 
sion est  deja  en  contestation  entre  In. 
Demanderesse  et  la  Defenderesse  rend 
leurse<iiiestration  plus  necessairequ'elle 
ne  I'etait  auparavant."  Doran  ((■  The 
Canada  Cold  Mining  Co.  t^.  .Judgment 
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(onlii'ining,  4  ^fay,  ISS;;.   Sir  A.  A.  Do- 
linn,  ('.  J.,  Monk,  Hamsay,  (JroHs,  Biihy, 


.1.1. 


.\M  lu'tion  to  rc.siliato  a  lenso  should 
iH'  hroiii-'lit  l)eforo  tlio  Siiporior  f.'ourt 
di'  hctoro  tlio  ('ii'i'uit  Court  as  tlio 
aiuoiint  claiinod  by  tho  action,  fbrloaso 
ni'  tor  uso  aiifl  oocMipation  or  ibr  datna- 
.vs  is  of  the  jurisdiction  of  tlio  ono  or 
otiicr  of  thosi^  Courts,  and  not  accord- 
in;;  to  the  animal  rent  or  value  of  tho 
pivniiscs.  Voittard  <t  Saunders.  M. 
.ImlL'niont  rovcrsin;.',  21  Doc,  1877. 
I'diion,  C.  ,1.,  ^MoiiU,  Hamaay,  Tessier, 
I'l'dss,  .1.1.  Monk.  Tossior,  .IJ.,  dis.  Rep. 
■11.],  4;;.   I  Leg.  News  41. 

'fho  Circuit  Court  has  Juris<lictlon  in 
leiil  actions  where  tho  sul>ject  in  litiga- 
i; -111  docs  not  appear  to  lio  of  greater 
value  tiian  #1.'IK».  JJnmas  «f'  Gagnon. 
•liiili.'nient  reversing,  (^  4  March,  IS7."). 
l>oiiiiii.  C.  .1.,  Monk,  'laschereau,  Kani 
-.ly,  Sanl)orn,  -I.T 

Where  hy  law  it  is  detcnnineil  that 
"Ttain  penalties  shall  l»e  recovered  l)e- 
:ir'' a  .rustieo  of  the  Peace  residing  in 
till'  Municipality,  and  in  default  of 
;lu'ii'  being  such  .lustice  residing  there 
tiieu  before  a  .lustice  of  the  Peace  re- 
siling in  a  neighboring  Municipality, 
.my  proseeution  i)eforo  or  tine  imposed 
liV  a  .lustice  of  the  Peace  in  a  neigh- 
lioiing  .Municipality  will  be  null  if  there 
lo  ;i  .Justice  residing  in  the  ^Nlunici- 
]i;ility  competent  to  act. 

And  a  .lustice  of  the  Peace  residing 
ill  the  Municipality  is  not  incompetent 
to  lU't  by  reason  of  his  beinga  rate  payer. 
La  Corporation  de  Sf.  Lazare  (t  Anb^ 
f:'  al.  (J.  .Uulgmeiit  reversing,  7  Sep., 
ISTU.  Dorion,  C.  J.,  Monk,  Kamsay,  San- 
'lOin,  Tessier,  J  J. 

be  ^Nfagistrat  du  District  ajuridiction 
I'nur  \,i  recouvrement  de  taxes  munici- 
I'iiles  (juelqu'en  soit  le  montant. 

Sdiis  les  article.^  9.39  et  951  du  Code 
Municipal,  une  Corporation  locale  pent 
•■til-  poursuivie  devant  le  Magistral  de 
District  pour  le  i-ecouvrement  d'une 
'lottc  de  Comte  due  par  la  Corporation 
locule  a  la  Corpo.'ation  du  Comte.     La 
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CorpuratioH  de  la  Paroinse  Sf.  Guillnu- 
me  (f-  Im  C'orporafinn  du  (Jomt4  de 
J>ntmmoHd.  t^.,  .'j  Dec,  ls76.  Monk, 
Knm.say,  Sanborn,  Tessior,  .M.  IJep.  7 
Hev.  Leg.  'it'tli. 

Lei/i'slafive — Judicial—  L'Intime  aete 
condamne  pour  vente  <le  boissons  sans 
licence,  par  le  magistrat  de  police  du 
district  d'Arthabaska,  a  payer  a  IWp- 
pelant,  inspecteur  des  licences,  uno 
amende  do  5)7.'),  ou  a  aller  on  prison. 
Sur  im  writ  de  prohiiiition,  la  convic- 
tion a  ete  annulco  par  la  Cour  Suiic- 
rieiu-e,  parco  ([ue,  en  vertu  de  la  sous- 
section  1.5  s.  92,  lie  I'Actt*  de  I'Ameri- 
quo  liritannique  du  Xord,  I'lntime  no 
ponvait  etre  condamne  a  uno  amende 
et  a  la  prison  a  lu  ibis,  et  quo  la  sec- 
tion 222,  41  \'ict.,  ch.  .'>  (liuelioc),  sous 
hKiuelle  Taction  a  ete  intentee,  etait 
7iltra  vire.s. 

.Fiige  en  appel,  infirmant  lejugement 
de  la  Cour  Superieure. 

lo  l^ue  rintime  n'a  pas  etc  condam- 
ne cunuilativement  a  une  amende  et  a 
la  prison,  mais  a  jiayer  une  amende  et, 
seulement  a  defaut  du  paiment  do 
cette  amentle,  a  aller  en  pri.son.  et 
qu'il  n'y  a  on  cela  aucun  oxcesde  Ju- 
risdiction, soit  de  la  part  de  la  Legisla- 
ture, soit  de  la  part  du  magistrat  (jui  a 
condamne  I'lntime  ; 

2o  (Jue   Texistence  d'un   regloment 

i  prohibitif,  en   vertu   du  Code  "Munici- 

'  pal,  n'aftecte  pas  le  droit  de  la  Legis- 

biture  de  la  Province  da  (Quebec   d'im. 

poser  une  ameiule  plus   forte  que  cello 

imposee  [lar  ce  rcglement.    Cot^  cf^  Fa- 

radis.  (2.  Judgment  reversing,  3  .June, 

1881.   Sir  A.  A.  Dorion  C.   .'J.,   Monk, 

Ramsay,  Cross.  Babv  JJ.    Uep.  1  Dec 

jd'A.  ail. 

JURY. — Where,  to  obtain  six  jurors 
speaking  the  language  of  tho  defence 
(English)  tho  list  of  jurors  speaking 
that  language  was  called,  and  several 
were  orderctl  by  the  Crown  to  stand 
aside  ;  and  the  six  English  speaking 
jurors  being  sworn,  tlie  clerk  re-com- 
menced to  call  the  panel  alternately 
from  the  lists  of  jurors  speaking  tho 
.  English  and  Frencli  languages,  and  one 
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of  tlioso  previously  onlt'icil  to  "  Btiiiul 
aside"  was  a>.'ain  callcil,  htlil,  tliat  tlio 
prfvious  '■  stand  aside"  stood  gootl  un- 
til tlie  jiant'l  was  oxhaustt'il  by  all  tlio 
imnu'H  on  lioth  lists  he'iufi  called.  The 
(^iiecii  .(•  J.  li.  Jhii(f(t/l,  it-  J.  1).  J}oii- 
(/all.  .ludpnent  L'^'Sept.,  1.S74.  JJorion, 
('.  ,F.,  :Monk, 'I'ascliciean,  JJamsay,  San- 
born. Ui'i).  IS.).  242. 

JURY  TRIAL. — \n  a^'rocinent  to  ;j;o 
into  iiaitnersliip  with  another  to  con- 
striiet  a  railway  is  (tonunereial,  and  eon- 
seciuentlyan  action  of  dainu;.'es  lor  the 
breaeh  ot'sneh  contract  may  bo  tried  by 
jury.  McLea  «(•  Mclhniuhl.  >r.  .Iiidj?- 
nient  reversing,  ;i  I'eb,,  ISTtl,  JJorion, ('. 
.1.,  Monk,  Kanisay,Sani)orn,Tessier,  .1.1. 

The  service,  within  lour  days  ai'ter 
issue  joined  on  amended  jileadinjis,  of 
a  notice*  of  motion  jirayinji  actc  of  the 
mover  to  have  a  trial  by  jury,  and  the 
jiiakini:  of  such  motion  subsef|uently. 
are  a  suflicieiit  oomjilianco  with  the  I'c- 
<iuirenients  ol' Ait.  .'!")()  of  the  ( 'ode  of 
C  P..  Jiraini  .1-  T/ie  /iiiprnd/  Fire  Ins. 
Co.  ^r. -Indgnicnt  reversing;,  J )ce..  IS7,'). 
Porion.  ('..)..  Monk,  Jiamsav,  Sanbmii, 
,),!.  Kep.  liU.I.  IT'.). 


If  the  I'laintitf  i'ails  to  ai>peai'  wlien 
the  cause  is  called  for  hearing  he  may 
he  non-suited  ;  but  the  nonsuit  may 
be  set  a>ide.  and  a  ecu  ire  <h;  novo  may 
be  ordeied,  according  to  English  i)iac- 
tice,  on  jpayment  of  costs  by  I'laintifl'. 
JUiin  <(•  While  et  <(/.  ^F.  .Judgment  re- 
versing :iL' Nov.,  INSI.  Sir  A.  A.  J)orion, 
C.  .1. 


Under  the  article  4li.'i  ol'  the  ( "ode  of 
Civil  Procedure,  as  amended  by  the 
;i.">lh    Vict.,   ch.  4,  and   ai'ticle    4l'4   of 


.'-^amo  Code,  all  motions  for   new    trial 
for  judgment   nou   obstante   veredicto, 
and    in   arrest   of  judgment    must   be 
made   belore   tlu'oo   judges   sitting   in 
lieview. 


Insufliciency  and  illegality  of  evi- 
dence are  not  grounds  i'or  a  motion  in 
ai'rest  of  judgment.  Fletcher  <0  The 
Mutual  Fire  Insurance  Co.  of  Stan- 
stead,  <lc.  M. -ludgment  reversing  2.5 
January,  18S I.  Sir  A.  A.  Dorion,  C.  J., 
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Monk,  Ihuusnv,  CroHS,  Baby,  ,|,|.    ijci, 
I  Doc.  d'A.  1 77. 

The  motion  for  judgment  on  the 
verdict,  in  a  civil  case,  can  only  Im. 
opi)Osed  by  means  of  a  motion  lor  u 
new  trial,  amotion  in  nriest  of  judj; 
ment,  or  a  motion  i'or  judgment  nun 
olislante  veredicto  (4l22  C  C.  P.) ;  and 
where  these  motions  had  been  miidc 
imsuccessfiilly  by  th(»  J)ofendant,  and 
the  Plaintiir  then  moved  lor  judgment 
on  the  verdict,  the  lindings  of  the  jury 
must  be  taken  as  tlu-y  stan<l,  and  tlio 
Plaintiirs  motion  for  judgment  on  the 
verdict  will  bo  granted  if  tlm  liiidiii;;s 
of  the  jury  are  in  liis  favor.  Fletcher  ii 
The  Mntual  Fire  In.s.  Co.J'orStunsteml 
tV  Stierhrooke.  M.  .Judgment  reversing 
L'4  S.'),.,  ISS;;.  Sir  A.  A.  Doiion,  C.  .1,^ 
Monk,  h'ainsiiy,  'I'essier,  Cross,  ,J.I.  Ueji. 
•  '•  b<.'g.  News  .'>4(). 

A  Plaintill  having  a  right  to  a  trial 
by  jury,  who  has  not  made  option  tiy 
his  di'claralion  for  such  trial,  niHy 
make  his  option  after  plea  lilod,  ami 
bel'oH!  completing  the  issue,  notwith- 
standing the  t')4th  rule  of  practice. 
Masso)i  (f:  (Jebharilt.  M.  .ludgment  re- 
versing .lime  1S7.").  Dorion,  C. -b.  Moni<. 
Taschereau,  h'am>ay,  Sanborn,  .JJ. 

Where  a  jury  by  their  V(M'dict,  in  an 
action  on  a  policy  of  Insurance  cover- 
ing gooils  in  No.";;i<t  St  Paul  Street. 
gave  Plaintiff  the  value  of  goods  stoied 
in  .'J I.")  .'^t.  i'aiil  Street,  being  the  neigh- 
boring warehouse,  the  verdict  was  set 
asidi!  ami  a  new  trial  ordered.  TIk 
Citizens  Insurance  Co.  A  Holland.  M. 
.ludgment  reversing,  14  ])cceinbei'. 
IS7S.  Sir  A.  A.  Dorion,  C.  .1.,  Monk! 
Kamsay,  Croscs,  Tessicr,  J.I.  Pej).  1  Leg. 
News  t)()4. 

New  trial — Where  the  j'ury  by  their 
verdict  have  foun<l  generally,  that  the 
deatli  of  a  man  killed  at  a  place  where 
the  railroad  crosses  the  high-road  was  hy 
the  negligence  of  the  company,  and 
wheri!  acts  were  suggested  as  being  acts 
of  negligence  oror.iission,  someof  whicii 
were  not  guilty  omissions,  and  some 
were  siicli  omissions  as  would  render 
the  railway  company  liable,  the  Court 
will  not  grant  a  new  trial.     The  Grand 


m 


.IIUY   THI.M< 


Tniiili  Jtaihiuiif  ('»,  of  Vaiiaihi  if:  (ioil- 
lii.iit.  (^  ■IiKlv'iiioiit  conlinninj.',  t>  Sop. 
iMiiciii,  C.  ,].f  Monk,  Wiunwuy,  Snnborn, 

T.'Svi,.!'  .1.1. 

WliiTO  on  a  rosiM'vod  cnso,  tlio.  Court 
,it  (^ii'ch'h  lioncli  lioM.s  tlio  conviction 
to  lie  li.'nl,  ami  tho  <,,.  .tion  iins  liecn 
iisrivi'tl  wliothor  II  now  triiil  should 
lie  .'iMiiloil,  n  now  trial  may  ho  j^rantod 
ill  I'Kscs  of  inisdcnieanors,  nndor  C.  S. 
!.,('.  Ciiii.  11,  .S.  .IM,  .SS.  2,— thn  antlio- 
li'v  ;.'ivon  to  tiio  Court  ol'  (^noon's 
r.tiu'ii  '  to  makf!  suoli  otiier  order  an 
lihtico  roi|uiros,'"  inciludinji  tlio  ri^ht  to 
onlir  a  new  trial  wliero,  in  tho  opinion 
of  the  Court,  thn  intorosts  of  justioo 
ii(|uiro  it.  Kri/iiia  A-  /lain.  ^l.  .ludf^- 
i::riit  '22  .luno,'  I.s77.  h'op.  23  .1.  ;il'7. 

Wlid'o  tho  damagos  yrantod  hy  tlie 
vrnliot  ot'  a  jury  are  oxcessivo,  the 
Court  will  sot  aside  tho  vordiot  and 
^".;iiit  a  a  now  trial.  T/ie  North  JCast- 
•  III  ''mni/ies  Jiuilii'iti)  Co.  «t''  Laiiihkin, 
M.   .hulfe'iuont    rov<irsing,    1(1    Marcli, 
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IS'T.  Monk,  IJanifay,  Sanhorn,  Tea- 
sier,  .M.  On  spooial  application  tho 
I'rivy  Coinu'il  firantod  loavo  to  apponl 
and  this  judpnont  was  roversod. 

A  vordiot  of  a  jury  awardinj?  inijust 
and  ox(;esslvo  damagos,  and  suoli  as  are 
whololy  unwarrantod  hy  tho  evidpnco, 
will  ho  s(;t  aside  and  a  now  trial  grantod. 
T/ie  lUiuk  if  Toronto  .f?  Annell.  M. 
I  ST.').  ]{op.  7'Wcv.  Log.  2W. 

JUSTICE  OF  THE  PEACE,  who  is  only 
rosid(>nt  in  a  noighhouring  municipali- 
ty, qualitiod  to  act  in  a  munioipality 
noighhouring  to  thatot'his  residt-noe,  if 
thoro  1)0  no  justico  of  tlio  poaoo  (luall- 
tiod  to  not  rosidont  of  tho  munioipality 
whoro  tho  penalty  is  incurred,  will  ho 
stopped  l>y  jirohihition.  J^a  Corpora- 
tion lie  St.  Lazarr  A'  Anb(!  ct  ul,  (I. 
.ludgmont  rovorsing,  7  ."<opt.  Is7t').  Do- 
rion,  C'.  .).,  Monk,  Iiamsay,  Sanhorn, 
'I'ossier,  .1.1, 

JUSTIFICATWN  &  SLANDER. 
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LANDLORD.— u.  Lkssou. 

lii(jht  to  make  rcpnirs.  —  A   tenant 
became  insolvent,  iiiul  tlio   le;iso<l   pro-  j 
misos,  whicli  were  vacant.  sul)sof|nontly 
bccomini;  uninliahitahle,    tlie   landlord  [ 
proooetled  to  execute   certain   rojiairs. 

Held: — Tiiat  in  del'uultoi'  a  demand 
hy  the  lessee,  or  his  representative  the  j 
assignee,  to  rescind  the  lease,  it  con-  j 
tinned  to  suhsist,  and  the  lessor  was  i 
entitled  to  rent,  less  the  time  occupieil 
in  making  the  repairs.  Jlolland  et  al,  d-  ] 
Tijlin  et  al.  ^[.  Judgment  reversing  'I'l  | 
Sep..  !S77.  Porion.  C.  J.,  ^lonk.  Kain- ' 
sav,  Tessier,  Cross.   .FJ.    liei>.  'I'l  .1.  liil. 

LAW. — An  ex  pest  facto  law  passed  , 
by  a  local  legislature  as  to  a  matter  \ 
within  its  powers  is  not  unconstitu-  j 
tional.  Mo/son  ,!'■  the  Mai/or  d'C,  of] 
Montreal.  'SI.  Judi^iuent  continuing  '11 
Jan.,  ISTC.  Ke2).  'iw'.],  Ki'j.  s  l{uv.  Leg.  ; 
(l.")U.  "   I 

LAW  OF  ENGLAND  AS  TO  PROMIS- 
SORY NOTES.— c.  Kvii.KNci:.  j 

LAY  DAYS.— r.  Ciiautki:  I'autv. 

LEASE.  —  c.  l\soi,vi:\(V.  —  Jti;is[)ic- 

TION. 

Ue-'^iHation V  lease  will  be  rescind- 1 

etl  it' the  premises    are    not    habitable.' 
Lcvillc  <f'    ty/h'ioi.    yi.   Judgment  re- 
versing Dec.  I  ST.").  I)orion.  C.  J.,  IMonk.  i 
'raschereau,  h'amsay,  Sanborn,  J.I. 

Action  nmlcr  lessor  and  les'sces  act 
to  7'esciud  lease ^^otion  to  reject  Ap- 
peal the  annual  rent  l)eing  !?.')il.  How- 
ever there  was  a  clause  in  the  hvise 
(which  was  for  seven  years)  permiting 
Defendant  to  jiurchase  the  property 
any  time  during  the  lease  for  $10(M. 
The  judgment  set  aside  the  lease,  and 
thus  determined  Defendant's  ritrht  to 


purchase.  The  motion  to  reject  tho 
.\ppeal  was  rejected,  the  Court  holdin,- 
that  a  title  to  land  was  in  question. 
■Janchon  k  Anderson.  (^  Judgment  1 
Dec,  1S74.  Dorion,  C.  .r.,  Monk,  Ta- 
cheieau.  Kamsay,  Sanborn,  JJ. 

Wiiore  the  lire  only  partially  des- 
troys the  premises  leased,  the  lossei.- 
cannot  oblige  the  landlord  to  tei'miuatn 
the  lease.  Geriken  k  I'insonneanlt.  il. 
Judgment  conlirmiiij^  .Tune  IST").  Do- 
rion, C.  .J.,  ^[onk,  Taschereau,  Raiusnv, 
Sanborn,  JJ.  Dorion,  0.  J.,  Sanborn,  J., 
dis.  were  of  opinion  that  the  injur, 
rendered  the  house  uninhabitable. 

It  is  not  every  faihu'c  on  the  part  o! 
the  lessor  to  perform  his  obligation- 
tliat  will  warrant  the  lessee  in  seeking 
to  set  tiie  lease  aside.  So  where  the 
lessor  of  a  I'arm  promised  to  i)uild  u 
new  house  by  the  tir.rt  week  in  May, 
and  fallen  to  do  so,  and  the  lessee  \va> 
living  in  the  lessor's  house,  ami  did  not 
complain  of  the  delay,  till  tiie  lirst 
terui  of  the  rent  was  due,  an  action  to 
resiliate  the  lease  was  lUsmissoil. 
Hallantine  d-  Snowdon.  'M.  .ludgnient 
conru'ming  Jiu\o  !S74.  Taschereau. 
Kamsay,  .Suiborn,  Loranger,  JJ. 

LEASE  TO  JOINT  TENANT— A  lea  , 

to  two  persons  of  certain  premise- 
creates  a  joint  and  several  liability  t'l 
pay  the  rent,  and  the  lessor  canno: 
ret'us.' the  wliole  of  his  rent  from  om- 
of  tlieui,  the  other  having  become  in- 
solvent. Cohen  et  al,  A  Mnlson.  Yi 
Judgment  reversing  Jan.,  ISTd.  Dorion, 
C.  .r..  Monk,  Ramsay.  Sanborn.  Tessier. 
.rj.  Dorion,  C.  J.,  Sanborn,  J.,  dis. 

Verbal  notice  to  qnit.  —  A  lessee  is 
not  liable  to  bo  put  out  of  po.ssession  of 
tlie  premises  leased  by  a  petitory 
action. 

A    lessee    not   holding  for    a    ti.xeJ 


4HH 
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iitnioil  cannot  be  expelled  without  ano- 
liie  oi'  three  months.  Arts.  1 CA-2, 1 042  ( 1 ) 
(■.  ('.  Bottdrean  d:  JJoruis.  Q.  Judjiujent 
lOiitinnin^',  4  June,  ISSO.  Sir  A.  A.Do- 
lion,  C.  J.,  Monk,  lianisay,  Tessier, 
Cross,  J.T.  liop.  10  Kev.  Leg.  4.J8. 

Tacite  reconduction  is  tlie  conti- 
nuance of  ihe  lease  on  the  sainc:  terms 
ii>  it  was  ionnerly  hekl  without  any 
iii'W  loiitract'  Hodgson  »{•  Ecans.  M. 
.luil.L'iuent  contirming  15  June,  LSSU. 
^ir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  J  J.  lie}).  'A  Leg.  XewsoUO. 

HmpJiijieufic.  —  Laidei  an  emphy- 
tt'Utic  lease,  the  lessor  has  not  lor  the 
]ayiiient  of  the  rent  and  other  ohliga- 
tion;  of  the  lease,  the  privilege  which 
lie  lias  in  an  ordinary  lease  on  the 
i.ioveable  property  found  in,  or  re- 
uiovod  from  tiie  i)reniises  leased.  Alliot 
,;•  Tliv  FAtHicrn  Townships  Bank.  M. 
luil{;ment  reversing.  Sir  A.  A,  Dorion, 
I'.  .1..  Kamsav,  Tessier,  Cross,  Baby,  JJ. 
i;.li.'2  J)ec.  iVa.  172. 

A  lease  for  12  years,  containiig  also 
a  i>ioniisc  oi'  sale,  cannot  be  reg.a'ded 
as  a  lease  giving  rise  to  the  summary 
liioeei'dings  provided  for  by  Art.  887 
•  '  stq.  of  the  Civile  of  Civil  Procedure. 
I.t'piiic  <l'  The  Permanenf  BnildiiKj  Co. 
■f  Jacques-Vartier.  M.  27  J.anuary, 
I^Tfi.  IJorion,  C.  J.,  Monk,  Kamsay, 
Mnl)orn,  Tessier,  JJ.  Rep.  22  J.  300. 

Tacite  reconduction A  (juestion  of 

■viileiue.  Dubois  k,  Ca.9.vi(///.  M.  Judg- 
ment continuing,  24  Xovomber,  18S2. 


•  'i)  When  till' term  of  a  lease  is  luicertaiii 
1  ;iie  IcMSf  is  verlial  or  presuuieii,  ncitlier  of 
!.e  parties  eiui  terminate  it  without  o'i^'hig 
.uti.f  to  the  other  with  \\  delay  of  three 
.."iitlis  if  the  rent  be  payable  at  terms  of 
::.i>c  er  luoiv  months  ;  if  the  rent  be  ]iayahle 
.:  U'rms  ot  less  tluiii  tlu'ee  months,  the  delay 
>  Tn  111'  iffjuliited  accortiingto  article  1*342. 

The  Icasi'  iir  hire  of  a  house  or  part  of  a 
i.iiHe.  when  no  time  is  speeitied  for  its  dura- 
;i"ii,  is  held  to  be  annual  terminating  on  the 
.1?;  (lay  (if  eiu'h  year  when  the  rent  is  at  so 
-;r.i.li  a  Vi'ar,  for  a  mouth  when  it  is  at  so 
:.uc!i  a  nioutli,  tor  a  day  when  it  isutsomueh 
I  'lay.  If  the  rate  of  the  rent  lor  a  certain  time 
Mii.it  >h(Avii,  till'  duration  of  the  lease  is  re - 
i-uiatinl  liy  the  usage  of  the  place.  1042  C.C. 
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Sir  A.  A.  Doiion,  C.  J.,  ]\Ionk,  Kamsay, 
Tessier,  Cross,  J  J.  J\anisay,  J.  ciissent- 


HesiUalion     of — A     tenant    cannot 
question  his   lessor's  title.    I'oiiras  tt 


Berber.     M. 


Judgment 


reversing,    20 


Sep.,  187'J.  Dorion,  C.  J.,  Monk,  Kam- 
say, Tessier,  Cross,  JJ.  !Monk,  J.  dis. 
Kep.  2  Leg.  News  o90,  10  Kev,  Leg.  214. 
Article  lb2r)  C.  C,  does  not  aj^ply  to  an 
emphyteutic  lease.  76. 

Where  a  lessor  has  not  stipulated 
that  the  lessee  shall  not  sub-let.  the 
lease  will  not  be  set  aside  although  the 
lessee  do  sub-let.  And  where  in  a  pre- 
vious lease  there  was  a  prohibition  to 
sub-let.  not  repeated  in  the  subsequent 
lease,  in  whii  h  several  otlier  conditions 
of  the  former  lease  are  renewed,  the 
presumption  is  that  it  was  not  the  in- 
tention of  the  parties  to  i)revent  sub- 
letting, lih^aume  ti  al.  (t  Panneton, 
et  al.  Q.  Judgment,  7  June,  187U.  Sir 
A.  A.  Dorion,  C.  .).,  Kamsay,  Tessier, 
'Jross,  J.J.  Monk,  J.  dis. 

Ofviininrj  lands — A  memorandum  in 
the  following  form  :  •'  The  said  William 
Hepburn  hereby  promises  and  binds 
himself  to  lease  imto  the  said  Thomas 
Mc(Aiw,  hi ,  heirs  and  assigns  for  the 
term  of  nmety-years,  all  the  mining 
privileges  which  may  be  foimd  on  the 
farm  which  he  now  occupies,  being 
the  East  half  of  lot  number  7  in  the 
ninth  range  of  Ascot.  In  consideration 
of  which  the  said  Thomas  McCaw  binds 
himself  to  give  and  pay  to  the  said 
William  no})burn  the  one-tenth  part 
of  all  the  net  proceeds  of  all  minerals 
fotmd  on  said  farm,  as  well  as  1 1 5  per 
acre  for  all  the  available  land  which  he 
may  destroy  by  his  mining  operations, 
in  consideration  of  which  he  now  ac- 
knowledges to  have  received  ^ne  dollar, 
is  not  such  a  title  as  will  alk  vv  the  heirs 
of  McCaw  to  oppose  the  sale  of  the 
minerals,the  land  being  seized  on  a  judg- 
ment against  the  owner*  Anderson  tt- 
Tail  et  al.  M.  Judgment  contirming, 
June,  1875.  Dorion,  C.  J.,  ^lonk,  Tas- 
chcreau,  Kamsay,  Sicotte,  JJ. 

A  hail  (l  rente  a  tongues  anuses  of  a 
mill  and  its  dependency  within  the  li- 
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mitsofa  seignory  does  not  constitute  a  ' 
ve7i(e  neigneuriale,  which,  for  its  pre- 
servation requires  to  be  placed  in  the 
ca(Zas/re,  under  tho  acts  for  the  aboU- 
tion  of  the  seigniorial  tenure.  Hart  &c 
Co.  <f-  Tnidcl.  Q.  Judgment  reversing, 
")  December,  1S74.  Monk,  Taschereau, 
L*am,say,  Sanborn,  Bosse,  JJ. 

A  lease  will  be  amended  where  it  ap- 
pears that  the  lessor  has  failed  to  sup- 
ply the  lessee  withain-lv^y  to  which  the 
latter  was  entitled  under  his  lease.  And 
the  lessee  having  abandoned  the  pre- 
mises as  being  uninhabitable  lor  want 
thereof  will  not  bo  held  responsible  lor 
the  rent  after  such  abandoimient. 
Jtcaudr;;  A'  Lujueii.  M.  .ludgmcnt  con- 
iirmiiig,  2.'>  Sep.,  1 SS  I . 

LEGACY. — The  sale  of  the  object  be- 
(jucathed  umlor  pressure  of  urgent  ne- 
cessity ilid  not,  i)rior  to  the  Code,  imply 
an   intention  to  revoke  the  legacy. 

Evidence  of  long  cohabitation  of  a 
white  man  and  an  Indian  woman  in  the 
North  West 'I'erritory,  the  woman  never 
having  received  the  title  of  wife,  will 
not  establish  a  valid  marriage  Coniiol- 
l>/ &  Wooln'c/i  (W  i>.  1 '.'7 1  distinguished. 
Frascr  <(•  Jones,  t^  .fudgment  rever- 
sing, S  May,  ISS."(.  Sir  A.  A.  Dorion,  C. 
J.,  ^lonk,  Kanisay,  Cross,  Baby,  .1.1. 
Monk, .!.,  (lis.  liep.  S  Leg.  News  ITS. 

LEGATEE. — 1\  Exiccitoi: Liabili/i/ 

of  l^'irticnlar 'I'he  jjarticular  legatees 

of  an  iunnoveable  hvpotheeated  l)y  the 
testator  are  boimd  to  i)ay  the  hypothec, 
to  the  exoneration  of  the  testator's  ge- 
neral estate,  unless  by  the  will  it  is 
otherwise  ordered. 

The  ordinary  provision  in  a  will,  that 
all  the  testator's  just  debts,  funonil  and 
testamentary  expenses  be  paid  by  his 
executors  as  soon  as  possible  after  his 
death,  is  not  such  a. i  order  or  direction 
as  would  exempt  the  particular  lega- 
tees from  paying  such  hypothec  to  the 
exoneration  of  the  testator's  general 
estate,  llurrhiyton  el  al.  A-  Come.  M. 
Judgment  reversing,  L'4  March,  18SL'. 
Sir  A.  A.  Doiion,  C.  .1 .,  liamsay, Tessier, 
Cross,  Baby,  JJ.,  Tessier,  Cioss,  JJ.  dis. 
Rep.  iiC)  .1.  ?.'.  ■)  Leg.  News  14M. 
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This  Judgment  was  reversed  in  the 
Supreme  Court,  (Sir  W.T.  Ritchie,  C..l„ 
Strong,  Fournier,  Henry,  Taschereau, 
Gwynne,  JJ.,  '.t  S.  C.  R.  412),  on  tlie 
ground  that  the  ordinary  clause  of  a  will 
"  that  all  my  just  debts,  funeral  and 
testamentary  expenses  be  paid  by  iiiv 
executors  as  soon  as  possible  after  nv 
death  "  was  a  "direction  by  the  testatrir 
to  pay  all  his  debts  including  the  debt 
of  S;;,0(H)  secured  by  the  hypothec." 
taking  the  case  out  of  the  rule,  it  must 
be  supposed,  of  art.  SSO  C.  C.  (Strong.  J. 
dis.  I,  Fournier,  Taschereau,  Gwynnt.-. 
J.r.  Held  that  "  when  a  testator  doe? 
not  expressly  direct  a  particular  legatw 
to  disciiarge  a  hvDothec  on  an  immo- 
vable devised  to  him,  art.  SDO  C.  C,  (1  . 
docs  not  bear  the  interpretation  that 
such  legatee  is  liable  for  the  payment 
of  such  hyjiothecary  debt  without  ir- 
coiu'se  against  the  new  or  universal  li- 
gatee." 

liesiditarji.-  'lery,  can  a  residuary 
legatee  bca\  -ss  in  an  action  by  tin- 
testamentary  executor,  the  result  of 
which  wouM  'jc  ir.jurious  or  beneticia! 
to  such  legatee.  The  ((uestion  \va- 
raised  but  not  decided.  M.  Cruice  et  (d, 
(f'  JJannodj/.  ^M.  .Fudgment  contirmin:;, 
Dec,  187")! 
say,  .^anborn. 


Dorion,  C.  .1.,  Monk,  Kani- 


LEGIGLATIVE  POWERS  UNDER  BRI 
TISH    NORTH    AMERICA    ACT    1867- 

i'liblic  health  is  subject  to  the  legisLt- 
tive  powers  of  the  local  legislatures  ana 
the  repeal  of  chapter  3S  C.  S.  C.  iva? 
beyond  the  powers  of  Parliament.  lUn- 
fret  if-  Pope.    (i'.  Judgment  contirmini', 


(1)  If  1  If  tore  or  since  thi- will  tlie  iniiiinvr- 
able  l)e(|Ueatlieil  lave  been  liypotliecati.'d  tor  i 
del  It  of  the  testator  remaiiung  still  dui,  u: 
even  lor  the  tlelit  of  a  third  person,  whettu-: 
it  was  known  or  not  to  the  t<'stator  tlie  heir 
or  tlic  xuiiversftl  legatee,  or  the  legatee  by  ^f 
neral  title,  is  not  bound  to  iliscluuge  tlir  liy- 
pothec  niiless  he  is  otiliged  to  do  so  by  tin 
will.  A  usut'iuit  estahli.slied  on  the  thing  I't- 
queatlifd  is  also  borne  without  rerouree  l\v 
the  particular  lei^atte.  The  same  rule  appli';- 
to  servitudes.  If,  however,  thehypothecaiy 
debt  of  a  third  pei'son  of  which  the  testato! 
was  ignorant  ailect  at  the  same  time  tlie  par^ 
tieular  legacy  ami  the  property  remaining  iu 
tiie  succession,  the  luiietit  of  division  may  b- 
,  reciprocally  chiinunl. 


ti; 


r,E(iISLAT[VK  I'OWKKS 


s  (HtolKT,  ISSO.  Sir  A.  A.  Dorion,  C  J., 
liaiiisay,  Tessier,  Cross,  Bu!)y,.M.,  Ham- 
siy,  Cross,  J.I.  ili^. 

liy  the  act  4.')  Vict.  (Q.)  cli.  JL',  "  to 
proviiU'  for  the  exigencies  of  the  "  pii- 
Mii"  sirvice"'  of  the  i'rovince  of  (.Quebec, 
a  tax  was  imposed  on  every  bank,  in- 
Mirance  cninpiiny,  an<l  otlier  commer- 
cial (oriionition  doing  bnsinoss  in  tlie 
I'rovinre.  Tlie  tax  was  imposed  in  pro- 
linitimi  to  the  paid  up  capital  of  the 
liaiiks.  together  witli  a  tax  on  each 
otliiL'.  etc.  Some  of  the  corporations  in- 
terested in  the  cases  here  determined 
liavr  their  principal  oiiices  ont  of  the 
I'roviiu'e.  and  some  were  incorporated 
in  iMigiand  or  in  tlie  Cnitcd  States.  In 
-oiiic  ca>es.  the  stock  is  held  chieliy  by 
nrrsons  not  resident  in  the  I'rovince  of 
•  ^lli'liec. 

The  taxes  imposed  on  corporations  Ity 
tli<'  aft  ill  qiu'stion  are  personal  and 
liiivct  taxes  within  the  Province,  an  I 
Mirii  as  are  authorized  I'V  sect.  \*'2.  sub- 
.-rct.  -2  of  the  B.  N.  \.  Act,  1S67.  A  cor- 
jioiatioii  doing  business  in  the  Pro- 
viiu'c  is  subject  to  taxation  under  sect. 
'.'•_',  sub-sect.  '2.  though  all  the  share- 
ImMcis  are  domiciled  out  of  the  Pro- 

vilK'C. 

lJ\eii  assuming  that  the  taxes  in 
<|Ui.stinii  should  be  considereil  as  not 
falling  within  the  tlenomination  of  <li- 
roct  taxes,  the  local  legislature  had 
[pOuit  to  impose  the  same,  in  as  much 
as  they  were  matters  of  a  merely  local 
1^1'  private  nature  in  the  Province, 
within  the  meaning  of  the  li.  X.  A.  Act, 
scci .  '11', sub-sect.  I  (■).  T/ic  \(,]-/fi  BrilirJi 
iiiul  Mivcdiitile  Fire  and  Jjife  Tnsuradce 
('".  .[■  Lfdiihe-  ^^.  .ludgment  confirming, 
-1  .buiuaiy,  bSS5,  Sir  A.  A.  Dorion,  C. 
■1..  Uainsay.  Tessier,  Cross,  Baby,  ,bj. 
>iiA.  A.  Dorion,  C.  .J.,  Cross,  .1.  dis., 
were  ol  opinion  thai  the  taxes  in  (pies- 
tion  are  imlirect  taxes  and  are  not  au- 
tliori/.ed  l)v  sub-sect.  1()  of  sect.  \I2  o\' 
the  B.  X.  A.  Act,  ISllT.  Hep.  M.  L.  U. 
I'>.  r..  \'22.  1  Dec.  d'A.  112. 

NiiTA Eight  other  appeals  in  which 

till'  same  ((uestions  were  involved,  were 
argued  in  the  same  time,  the  judgment 
ipiilied  to  all  nine  cases.  Lambe  d-  Can- 
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adian  Jiauk  of  Commerce  ;  Lambe  k 
Bank  of  l^oroiUo  ;  J.ambe  Sc  Ontario 
Bank  ;  Lambe  <f"  Merchants'  Bank  ; 
Jjamb  >{•  MoJsr»i  Bank;  The  Williams 
Manvfuctnrinfj  Co.  <{■  Lambe ;  The  (f;/- 
densbunj  Tou-inr)  Co.  <(•  Lambe  ;  The 
Export  Lumber  Co.  d-  Jjambc.  The  five 
upi)eals  by  the  License  Insjiector,  re- 
versed, and  the  four  appeals  by  corpor- 
ations, confirmed.  (I) 

Toiite  legislation  sur  la  sante  pul>li- 
que,  dans  chaquc  province,  a  I'excep- 
tion  des  etablisseinents  iles  quaraii- 
taines  et  des  hOpitaux  de  marine, 
tornbe  dans  les  attributions  legislatives 
de  cliaquo  province. 

liC  Parlement  de  la  Puissance  n'avait 
aucun  i)ouvoir  de  rappeler  les  disitosi- 
tions  du  ch.  ;>>;  des  Statuts  U.  J'..  C.  et 
(pie  ces  (Us|)Ositions  ne  sont  pas  abro- 
gees  par  le  Statut  <lu  Canada,  de  iSdS. 
.'!!  v.,  ch.  t'),;,  s.  la,  et  qu'elles  etaient 
encore  en  force,  le  4  Septembre  bss5. 
date  de  la  proclamation  du  iieutenant- 
gouverneiir  <le  la  province,  declarant 
cet  acte  en  force,  et  nommant  un  "ou- 
reau  central  de  sante. 

La  nomination  d'lin  imreau  local  de 
sante  pour  la  Cite  de  (Quebec,  faite.  le 
!(')  ( (ctolire  ISSf),  par  le  lieutenant-gou- 
verneur  en  conseil,  vu  le  ilefaut  du 
maire  de  la  Cite  de  Quebec  ile  convo- 
qiier  uno  assemblee  du  Conseil-de-ville. 
l)0ur  la  nomination  d'un  bureau  local 
tie  sante,  apres  en  avoir  etc  dfiment  re- 
([uis,  dans  lesdrlais  voiilus  par  le  statut, 
est  legale,  et  pourra  etre  tleclare  telle 
a  la  poursuite  d'un  chef  ilefainille  resi- 
dant  dans  la  municipalite,  dans  une 
procedure  par  ([uo  warranto. 

Apres  la  nomination  d'un  Imreau 
local  de  sant?,  par  le  lieucenantgouver- 
neur,  a  tlefaut  par  le  maire  d'avoir  con- 
voijue  une  assemblee  du  conseil  jiour 
en  nommer  uii,  le  Conseil-de-ville  de  la 
Cite  de  (Quebec  n'avait  pas  le  droit  de 
nommer  un  autre  bureau  local  de  sante. 
liin/'rc'  if-  Pojye.  (}.  -ludgment  reform- 
ing S  <  )ctol>er,  1SS().  Sir  A.  A.  Dorion, 
C.  .r.,  Kainsay,  Tessier.  <^ross,  JJabv,  .I.T. 
Hep.  14  Rev.  Leg.  tiO.'). 


(1)  Since  confinueil  hi  I'rivy  Council . 
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While  the  local  legislatures  liave  no 
jurisdiction  to  deal  with  an  indictable 
niisdenieauour,  that  being  a  matter  of 
criminal  law  assigned  exclusively  to 
the  Parliament  of  Canada,  they  have 
authority  to  legislate  for  the  prohibition 
of  things  hurtful  to  public  health,  not 
matter  for  indictment  at  common  law, 
such  as  factory  chimneys  "  sending 
forth  smoke  in  such  quantity  as  to  be 
a  nuisance."  The  local  legislatures  pos- 
sess this  power  as  coming  under  "muni- 
cipal institutions"  imder  B.  X.  A.  Act, 
S.  '.12,  No.  S  :  and  the  fact  that  a  term 
of  the  criminal  laws  ('"nuisance"')  is 
Tised  in  a  local  act  to  characterize  an 
offense  within  the  jurisdiction  of  the 
local  legislature  does  not  make  the 
enactment  ultra  jj/j-cj  when  the  offence 
is  not  2>cr  se  an  indictable  oti'ense  under 
the  criminal  law.  ruioic  et  al.  Sc  Mous- 
seau,  Ait.- Gen.  M.  Judgment  confirm- 
ing, '2~  January,  ISS").  Sir  A.  A.  Dorion, 
C.  J.,  J\amsav,  Cross,  Baby,  JJ.  J{ep. 
M.  L.  K.   J.   (>.  B.   4U1.  J4  Key.   Leg. 


Held  : — That  a  powder  manufactory 
where  a  quantity  of  jiowder  exceeding 
I'o  lbs,  is  kept,  is  a  powder  magazine 
within  the  meanini;  of  41  Vict.  (C^.)  C. 
>i  .S.  17U. 

'By  the  majority  of  the  Court)  : — 
That  the  Act  above  cited,  which  hnpo- 
ses  a  penalty  for  failing  to  take  out  a 
license,  is  not  ultra  vires,  being  in  the 
nature  of  a  i»olice  regulation,  and  as 
such  within  the  powers  of  the  local 
li'gislaturc,  even  supposing  the  provi- 
sion of  the  Act  recjuiring  a  fee  of  S'>0 
to  be  paid  for  a  licence  were  ultra  cires 
as  a  revenue  tax. 


(By  liamsivv,  J.  1 — That  the  Act  is 
valid,  not  as  a  piolice  regulation,  but  as 
a  licence  Act,  the  local  legislatures 
having  power,  under  the  B.  N.  A.  Act, 
sret.  *J2,  s.  s.  '.»,  to  pass  an  Act  for  rai- 
sing revenue  by  a  licence  fee.  The  Ha- 
milton  Foicdtr  Co.  .D  Lamb.  31.  Judg- 
ment confirming,  'I'.'i  November,  18S5. 
Sir  A.  A.  Dorion.  C.  J.,  Monk,  Hamsay, 
Cross,  JJ.  Kamsay,  J.  dissenting  as  to 
leasons.  Jie]).  M.  L.  E.  J.  (I.  B.  4G(I. 
14  liev.  Leg.  254. 
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The  Legislature  of  the  heretofort- 
Province  of  Canatla  had  power  to  au 
thorize  the  Corporation  of  Quebec  to 
make  by-laws  prohibiting  under  a  jien- 
alty  any  interference  with  the  ice- 
bridge  across  the  River  St.  Lawrence. 
or  with  the  ice  stojiping  and  forming  ;» 
bridge,  even  by  a  steamer  navigatiii" 
the  river. 

The  Recorder  of  (Quebec  has  jurisdic- 
tion to  try  complaints  of  violation  of  tin- 
by-law  made  uniler  the  authority  abovt- 
mentioned.  Barrus  &,  The  Corpora- 
tion of  the  City  of  Quebec.  Q.  Juda- 
ment  contiri^iing,  7  February,  188:3.  sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tes.sier. 
Cross,  Babv,  JJ.  Ramsav,  J.idissentinj:. 
Rep.   1 1  Q'.  L.  J:.  42.  S  Leg.  News  \Z\. 

LESION.— Persons  of  the  age  of  m;i- 
.jority  are  not  entitled  to  relief  iVom 
contracts  for  cause  of  lesion  only  (C. 
C.  IUI2.) 

In  this  case  no  fraud  was  proved. 
Charhbois  X-  Charlebois.  Judgment 
reversing,  28  November,    1882.  Monk. 

liep. 


Ramsay,  Tessier,  Cross,  Baby  J  J. 
20  J.  ;j()4,  ')  Leg.  News  421. 


LESSOR  &.  LESSEE Sous    locatai- 

re. —  Whire  liable  for  rent If  there  be 

a  prohibition  in  a  lease  as  to  subletting 
a  sub-tenant  cannot  claim  the  benefit 
of  Article  1G21  iljofthe  Civil  Code  of 
Lower  Canada,  but  under  Article  Itli'.i  L' 
his  ett'ects  will  be  liable  for  the  whole- 
rent  tluo  by  the  original  tenant  to  the 
landlord.  Les  Su'urs  de  VHdpital  Gi- 
n^ral  J-  Yuilc  <t'  al.  M.  Judgment  re- 
versing, 20  Sep.,  187.3.  ]>orion  C.  .1,. 
]Monk,  Taschereau,  Ramsay,  Sanboin 
J.J.  liep.  2U  J.  .•]2',t. 

A  lease  by  which  a  mill  isletioi 
twelve  years  with  a  stijjulation  that 
the  lessee  shall  make  certain  building^ 
on  the  premises  and  to  pay  an  annual 
lease,   is   subject  to   the   provisions  ol 


(1)  Tlie  right  includes  also  the  effects  of  tk 
render  teiiiint  in  so  far  as  he  is  indebted  to  the 
lessee. 

(2)  The  lessor  lias  for  the  i)aynieut  ofliL- 
rent  and  otlier  oliligations  of  tlie  lease  a  iii'i- 
vileged  right  upon  the  moveable  effects  whitl! 
are  found  u]ion  the  iirojierty  leased. 


'    1 
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tlie  lessor  and  lessee's  iict.  Marctt  <f: 
Kobi/aille  it  al.  M.  Judgment  rcvers- 
iiij-'.  i^  'June,  1 870.  Dorion  C.  J.,  Monk, 
liiimsav,  Sanborn,  Tessier  JJ.  Kep.  ',) 
i;ov.  Leg.  420. 

Buildinif  Society  lease — A  lease  foi- 
I  •_' years,  containing  also  a  promise  of 
<,ile,  cannot  be  regarded  as  a  lease 
;:iving  rise  to  the  summary  proceed- 
iiiijs  provided  for  by  Act  887  cl  neq.  of 
the  Code  of  Civil  Procedure.  Le'pine  ti- 
La  Societi  de  Construction  Jacques- 
Carder.  31.  Judgment  reversing,  27 
Ian..  187'.).  Dorion  C.  J.,  Monk.  Kam- 
Miy,  Sanboi'n,  I'essier,  JJ.,  2(J  J.  300. 

A  suit  instituted  imdor   the   Lessors 
iiul  Lessees'  Act  may  be   united  with 
;i  cause  proceeding  between  the  parties 
miller  tiie  ordinary  jurisdiction  of  the  j 
Superior    Court,   in    which   the    same  \ 
question  is  involved.  [ 

■\Vliere  an  agent  in  making  a  contract  | 
iias  suppressed  a  material   fact  within  \ 
Ills  knowletlge,   his    principal    cannot  [ 
liiotit  by   the   fraud,   although   he  was 
iiimself  ignorant  of  the  fact  suppressed.  | 

Wlioi'o  shares  wore  sold,  piu'^iorting  i 
to  1)0   tiio   shares   of  an  incorporated  , 
<oini);uiy,  when  in  fact,  no  such  corpo- 
iitioii  was  in  existence,  the   error  into 
.vhiih  the  purchaser  was  led  was  suHi- 
rioiu  to  annul   tlie   contract.    Chretien 
.V  Croirlci/.    M.   Judgment  contirming,  ; 
Ht  January,    1882.    Sir  A.  A.  Dorion  CJ. 
1..  K'aiusav,  Cross,  Babv,  -M.     Rei)orted  : 
:>  Ivii.  News,  2t)S.  2  Dec.  d'A.  208. 


And  another  tenant  in  possession  of 
the  portion  of  the  premises  where  the 
break  actually  took  place  will  not  I  e 
liable  as  garant  of  the  landlord.  Mann 
tt  Nield.  Judgment  confirming.  76. 

Negligence  of  lessee.  Damages.  D'An- 
r/Iais  Si  Lochead.  M.  Judgm.ent  con- 
firming, ?>  Feb.,  187(3.  Monk,  Eainsay, 
Sanborn,  Tcssier,  Sicotte,  JJ. 

A  tenant  is  not  under  the  control  of 
his  landlord  within  the  meaning  of  C. 
C.  10.54,  (1)  so  as  to  make  the  landlord 
responsible  for  the  negligence  of  the 
tenant  in  the  use  of  the  premises 
leased. 

A  pro2)rietor  is  not  responsible  ibr 
loss  occasioned  by  sparks  irom  the 
furnace  and  chimney  of  a  tannery  erect- 
ed and  leased  by  him,  where  there  is  no 
defect  in  the  construction  of  the 
furnace.  Dufour  &  lioij.  Q.  Judgment 
confirming,  tj  February,  1 88.>.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Tessier,  Cross, 
Baby,  .J,L  Rep.  11  Q.  L.  K.  192.  8  Leg. 
News  75.  14  Kov.  Leg.  .511. 

A  contract  of  lease  of  steam-power 
to  the  extent  of  sixhorso  power,  was 
not  violated  by  sub-letting  a  portion  of 
the  motive  power,  there  being  no  more 
power  used  than  was  mentioned  in  the 
lease,  and  there  being  no  prohibition 
against  subletting.  Sharpe  et  al,  vs. 
Cuthbert  et  al.  M.  Judgment  reversing, 
2t)  May,  l8So.  Monk,  Ixamsay,  Tessier, 
Cross,  Baby,  J  J.  Uep.  M.  L.  1{.  L  Q.  B. 
47'.t.  ^Dec.  d'A.  211. 

ITn  locataire  qui  loue  uno  maison 
pour  Tocouper  et  qui  Toccupo  partio 
comme  niagasin  et  fiartie  comme  resi- 
lience privec,  n'en  change  pas  la  desti- 
nation en  contravention  a  Tarticle  1624 
C.  C.  (2)   en  souslouant  la  partio  qu"il 


■  water-pipes  of  a  bad   and  insufii- ' 
I  lent  kind  burst  in  a  leased  liouso,  and  ■ 
'i.iiuage  the   tenant's   property   in  the 
iiou?o,  the   landlord  will    be    liable   in 
lamagos.  Mann,   .0    Miinro.    M.   .ludg-  ; 
mom  I'onfirming,    .Sep.    IS75.    Dorion, 
1.  ■'.,  Monk,  Taschercau,  Ramsay,  San-  '■ 
i-oiii,  .1.1.  I 

14 


(1)  lie  is  ivsijoiisible  not  only  for  the  daui- 
ago  caused  liy  his  own  lault  but  also  for  that; 
caused  hy  the  fault  of  persons  under  his  con- 
trol and  by  things  which  he  has  under  his 
care. 

el)  The  lessor  has  a  right  of  action  in  the 
ordinary  course  of  law  or  liy  summary  pro- 
ceeding as  described  in  the  Code  of  Civil 
IVocedure  : 

1.  To  rescind  the  lease  :  First— When  the 


;::risi 
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oc!Cui>alt  eoiiuno  ivsklence  privi'o  A  lui 
clul)  (le  jouiKJs  <^on.s  (jui  se  ivunissont 
dans  cette  inaison  lo  soil-  iioiir  disouter, 
iiimer  ct  s'y  aiiuiser.  lllack  el  at,  vs. 
Dorval  et  at.  ^F.  Jiidiiiiiout  confiniiiii,!;, 
2o  IS'oveiiil)er,  ISX").  Sir  A.  A.  ])orioii, 
C. .).,  Monk,  Kaiiisay,  'I'essier,  < 'I'oss,  .1.1. 
Monk,  .1.,  dissenting.  Kep.  14  Jiov.  Ili". 
Ii9  .1.  ;;27.  j 

LETTERS  PATENT.— Suits  to  annuil 
lottcr.H  patent  under  the  great  seal  of 
tlie  Province;  must  bo  bronglit  l)y  tlie 
Attorney  or  Solicitor  (iencial  lor  the 
province,   or    other  part}'   authorized 


facts  will  he  sot  aside.  Jieijina  A-  Xor- 
viaml  et  al.  (I.  .Indgnient  reversiii;:.  > 
Sc]..,  ISSI.  Sir  A.'  A.  Dorion.  t'/j,. 
IJainsay,  Tessier,  ('r-^ss.  Baby,  ,LI. 


LETTER  OF  GUARANTEE— r.  (ii 


Ali- 


ANTIC  I). 

LIABILITY  OF  PARTNER  IN 

ANCE.— r.  iNsciiAMK. 


INSUR- 


racaud  k  h'ickabi/.  (I. 
hrming,  7   Sep.    l!S7."). 


ludginent  con- 
Dorion,    ( '. 


Monk.  'raschcr(>au,  Ifamhav,  Sanliorn, 
•I.T.   l{ep.  I  (^  L  R.  iM."). 

Letters  Patent  I'oi'  beaeli  lots  in  dee]) 
water  in  the  St  Maurice  riviere  grantee  1 
by  the  government  of  tiie  Pi'ovineo  of 
(Quebec  arc  valid.  Normand  if-  La  Vmn- 
]iai/ule  de  Xaritiation.  (}.  .Judgment 
reversing,  N  March,  1S7',).  Doiion  <'..!., 
^loidc,  b'ainsav,  Tessier,  <,"ross,  .bf.  Pop. 

f>  Q.  b.  i;.  2]'}.  !(»  Pev.  beg.  :)i:;. 

Mi.ircprescnfalidn \    party   sueing 

to  obtain  letters  i)atentibr  crown  lands, 
is  obliged  to  communicate  lull  ini'oi'ma- 
tion  before  the  oHicers  ol'  the  Depart- 
ment to  enable  them  to  judge  of  the 
vali<lity  ot  his  claim,  and  any  conceal- 
ment or  misrejjresentation  will  Ije  a 
ground  for  anmilling  such  patent. 

And  error  oi'  the  oilicers  as  to  the 
claimant's  title  will  be  a  ground  for 
amujUing  the  patent.  Jjoramjcy  Ai/i/. 
Gev'l  if'  Morin.  (^  .Fudgment  reversing 
4  Dec,  ISSd.  Sir  A.  A.  Dorion,  (1.  ,b, 
Monk,  Kamsav.  < 'ross,  .1.1.  Pep.  I.Dec. 
d'A.  SS. 

Letters    Patent    issued    in    error    of 


I'ssi'i'  I'ails  til  riniii>ii  llir  iiroiiiiscs  leased,  11' a 
liousi',  witii  sulli(;ii-iit  funiitun'  and  luoveaMo 
cflVi'ts,  and  il  a  iaim  witli  siillicuMit  stock  to 
sf'curi'  tlic  ivnt  as  ri'nuircd  l>y  law  iniloss 
other  stji'urity  be  givea  :  Secondly — "Whoii 
the  lessee  coiiimils  waste  upon  tlip  premi.scs 
leased  ;  Thirdly — ll'lcn  thr  lessee  uses  the 
premises  /ecsei/  fur  i//ei/iij,  pttiy/oses  or  con 
Irnnj  lu  the  eei<t<  ul  I nl'  id  fur  to, 

ledaeil . 


LIBEI In  a  civil  action  for  dain.qgf - 

for  verbal  slander,  the  truth  cannot  in- 
jileaded  as  a  defence,  unless  it  lie  that 
the  occasion  justilied  the  statement, 
and  that  there  was  no  malice.  The 
changt'  in  the  criminal  law  does  not 
inciilcntly  atl'ect  the  civil  recourse. 
Fulieji  d'  lUtxtcv.  J\L  .ludgment  con 
firming,  1  I  Dec.  IS.s.;.  Sir  A.  \.  Dorion. 
C.  .1.,  Hams.ay,  Tessier,  Cross,  Baby,  .1.1. 

Where  the  libel  complained  of  i> 
only  the  answer  to  jiersoual  and 
anonymous  attacks  no  damages  will  he 
allowed.  Jiecrs  d-  y>o)c /.•<■/•.  ]\L. I udgnieni 
conlirming,  .luno  1S7').  Oorion,  C.  .!„ 
Monk,  Taschereaii,  liamsay,  .Sanborn, 
.bi. 

'fhe  use  of  the  exiiressions  (/(/ 
.and  J'riuid  in  .an  .action  are  not  ne 
cessarily  libidlous.  .\ud  an  action  to 
set  aside  a  deed  on  the  grouml  of  ihl 
iiUil  J'rcnid  is  not  liliellous  if  the  alle 
gations  be  made  with  piobable  cause, 
without  malice,  although  the  p.irty 
making  the  tUlegation  fails  in  his  siii: 
also. 

A  comiilaint  to  the  C'oimcil  ol  the 
bar  is  not  a  libel  even  if  the  comi)laim 
be  rejected,  if  it  i)(>  m.nde  with  prohahle 
cause  and  without  malice.  BartlieA 
Jlondreaiilt.  (I.  .ludgment  reversini:. 
7  .Tune  1S7>S.  Sir  A.  A.  Dorion,  C.  .1.. 
Monk,  Hanisay,  'i'essier,  Cioss,  .],). 

Jljl  medical  pract i t loner A  medical 

practitioner  is  liable  in  damages  for 
maliciously  pubUshing.  in  an  action 
against  his  p.atient  tor  lees  for  liis  ser 
vices,  the  nature  of  the  malady  for 
which  such  services  wore  rendered. 
riioses  or  am-  "^"'^  malice  will  bo  presumed  from  tin- 
i/iick  tJieii  ore  publication.  7/.  if-  T.  Q.  .1  udgment  re- 
versiii!.', ;")  June  1S7'.».    Sir  A,  \.  Dorion. 
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( '.  J.,   Clonic,    Kanisay,    Tessior,  Cioss, 
,1,).  Kep.  .■>  Q.   li.   H.   207, 


:,'  Leg.  News  202. 


'J  Itev.  Leg. 


A  Priest  is  liable  tor  malicious  and 
cahunnioiis  words  used  by  him  in 
preaching  or  otherwise  addressing  his 
]i;iri.shoners  in  Church.  He  is  not  liable 
lor  words  used  in  admonishing  his  jia- 
risiioners  against  any  notorious  scandal, 
or  attempt  to  alienate  his  parishoners 
tioin  their  religious  belief,  although 
the  nature  of  the  admonition  inciden- 
i;illy  implies,  but  does  not  expressly 
lorniulate,  a  rebuke  against  a  particu- 
lar person. 

A  Priest's  advice  to  a  i)arishoner  to 
a'oid  going  to  a  certain  place  whore 
louversation  injurious  to  his  religion  is 
imliilged  in,  is  privileged,  and  this 
although  it  may  be  injurious  to  the 
trade  of  the  person  using  or  permitting 
Midi  language  to  be  used,  and  althougli 
the  priest  be  aware  that  the  etiect  of 
ailvi>ing  his  parishoners  not  to  frequent 
.such  place  will  be  detrimental  to  the 
trade  of  such  person.  Messire  Jihm- 
'•haril  <0  Richer.  M.  Judgment  revers- 
ing, 22  March,  1876.  Dorion,  C.  J., 
Monk,  ]{amsay,  Sanborn,  'I'essier,  -b). 
Sanljorii, .'.  dis. 

LICENCE.  —  Taverne.  Mandamus.  — 
l.'liitime,  dans  chacune  de  ces  deux 
causes  qui  sont  en  tout  semblables, 
avant.  en  mai  18<S0,  requis  1" Appelant 
Inspecteur  des  licences  a  Trois-Rivie- 
ics.  de  lui  octroyer  une  licence  pour 
ti'uir  line  iuiberge  dans  la  cite  de  Trois- 
Kiviires,  pour  une  annee,  en  lui  offrant 
the/,  lui,  la  sonnne  de  $1.00  pour  le 
(Out  lie  la  licence  et  deux  cautions,  au 
'14.sir  do  la  loi. 

luLv: — (Jue  TAppelant  n'etait  pas 
1  "nil  de  delivrer  de  licence  a.  I'Intime, 
'I'li,  pour  y  avoir  droit,  devait  payer  a 
la  luunieipalite  une  somme  de  $70  en 
viMtu  de  la  sous-section  D.,  sect.  63,  ch. 
^  H  Vict.    Lassalle  &   Bergeron.    Q. 


of  lands  sold,  and  where  the  lands 
were  bought  in  by  the  vendors  to  pre- 
vent sacrifice,  the  notary  is  not  enti- 
tled to  his  stipulated  commission,  but 
only  to  the  fee  allowed  by  the  tariff", 
and  such  disbiu'sement  as  he  may  have 
made.  Hart  &  Piiisonueaiifl.  M.  Judg 
ment  confirming,  2S  April,  1SS2.  Sir 
A.  A.  Dorion,  (J.  J.,  Ramsay,  Tessier, 
Cross,  Baby.  .IJ. 


luiL'men 

Hop.  1  Dec.  d'A.  257 


confirming, 


March,  1881. 


LICITATtON  VQLONTAIRE.  —  Where 
'\'  agreement  a  notary  was  to  be  in- 
loiunitied  by  a  commission  on  the  price 


LIEN  FOR  ADVANCES.— By  an  agree- 
ment entered  into  between  the  Appel- 
lant, Respondents  and  one  Joseph 
Gordon,  respondents  undertook  to  ad- 
vance to  (lordon  a  sum  of  $7,000.00  or 
so  much  more  as  should  bo  necessary 
to  manufaetiue  and  put  on  the  track 
of  the  Northern  Railway,  in  the  Pro- 
vince of  (Ontario,  a  certain  quantity  ot 
timber  destined  for  Quebec.  Respon- 
dents were  to  have  a  first  lien  on  this 
timber  for  their  atlvances,  commission, 
etc.  They  now  claim  from  Appellant 
the  amount  furnished  to  Cordon  for 
manufactiu'ing  and  bringing  the  tunber 
to  Quebec. 

Held: — That  although  according  to 
said  agreement  respondents  undertook 
to  advance  only  the  amount  required 
to  put  the  timber  upon  the  track  of 
the  Northern  ivailway,  they  have  a 
legal  lien  for  their  disbiu'sements  for 
bringing  the  timber  to  (iucbec.  Beio 
&  Shortreed  i{:  al.  Q.  Judgment  con- 
firming, 7  May,  18S3.  ^[onk,  Kamsay, 
Tessier,  Cross,  Baby,  J,T.  Rep.  3  Doc. 
d'A.  ISS.  Reversed  in  S.  Ct. 

A  commission  merchant  who  refuses 
to  deliver  up  to  the  owner  the  goods 
entrusted  to  him  to  sell  until  his  com- 
mission ;iud  disbursements  have  been 
paid,  must  i)rove  that  the  owner  is  in- 
debted to  him.  Beanport  lO  Sureau.  M. 
Judgment  confirming,  24  March,  J  88.). 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  'I  essier, 
Cross,  Baby,  J  J.  Rep.  3  Dec.  d'A.  163. 

LIEN  BY  LANDLORD   FOR   RENT. — 

The  articles  enumerated  in  art.  1622 
C.  C.  as  exempted  from  the  landlord's 
privilege,  are  only  illustrative  of  the 
description  of  eft'ccts  which  are  cxempt- 
'  cd. 
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A  piano  stored  with  a  piano  dealer 
by  a  third  party  is  only  transiently  on 
the  premises,  and,  therefore,  is  not 
subject  to  the  landlord's  privilege  for 
rent.  Ireland  &  Henry  et  al.  M.  Judg- 
ment reversing.  Dorion,  C.  J . ,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Kep.  20 
J.  3l>7. 

Deals  maniifacturcil  I'rom  saw-logs 
sent  to  a  mill  to  be  sawn  are  not  sub- 
ject to  the  landlord's  privilege  for  rent, 
but  come  within  the  exceptions  de- 
clared by  Art  16:22  (1)  of  the  Civil  Code. 
Price  et  al,  &  Hall.  Q.  Judgment  re- 
versing, 22  March,  187t).  Dorion,  C.  J., 
Monk,  Kamsay,  Sanborn,  Tessier,  JJ. 
Rep.  2  Q.  L.  R.  88.  10  Rev.  Leg.  120. 

LIEN  FOR  SHARE  OF  GENERAL 
AVERAGE.— u.  Avkkage. 

Rutherford  Bros.,  in  Newfoundland 
shipped  to  Ix>rd  ct  Co.,  in  Montreal,  a 
quantity  of  herrings  in  August,  on  the 
23rd  August,  Rutherford  Bros.,  notified 
Lord  &  Co.,  of  the  shipment  and  telling 
them  to  account  lor  the  sales  to  Ridley 
<k  Sons,  a  firm  known  to  Lord  k  Co., 
and  with  whom  they  had  business 
relations.  This  letter  was  accompanied 
by  a  bill  of  Lading  acknowledging  the 
shipment  of  the  herrings  by  Ridley  «fe 
Sons.  The  letter  and  B.  of  L.  were 
placed  on  board  the  ship  (Jane)  to  be 
delivered  to  Lord  k  Co.,  on  arrival. 
But  on  the  .'>Oth  August,  Rutherford 
Bros.,  repeated  their  instructions  to 
Lord  k  Co.,  and  directing  Lord  &  Co. 
to  insure,  which  they  did  and  agreed  to 
credit  Ridley  k  Sons  by  letter  of  16 
Sep.  On  the  27  Sep.,  Rutherford  Bros, 
acknowledge  receipt  of  letter  of  the 
16th  and  drew  on  L.  it  Co.  for  £76.0.2  ; 
which  draft  was  accepted  and  paid  by  j 
L.  k  Co.  This  note  explained  what  was  j 
the  consideration  of  this  draft.  On  the  i 
23  Sep.,  L.  k  Co.  advanced  to  Ridley  k 
Sons,  who  were  already  considerably  in  i 
debt  to  L.  &  Co.,  $12,000.    On  the   13  ! 


(1 )  It  includes  also  moveable  ellects  beloug- 
ing  to  third  pcrsous,  and  being  on  the  premises 
by  their  consent  express  or  implied,  but  not  if 
such  effects  be  only  transiently  or  accidentally 
on  tlie  premises,  as  the  baggage  of  a  traveller 
in  an  inn,  or  articles  sent  to  a  workman  to  be 
repaired,  or  to  im  auctioneer  to  be  sold. 


'  October,  Rutherford  Bros,  telegraphed 
to  L.  k  Co.,  cancelling  their  former 
instructions  and  getting  L.  &  Co.  to 
credit  them  with  the  proceeds  of  tlie 
herrings.  On  the  14th  October,  L  i 
Co.  acknowledge  receipt  of  the  letter 
of  the  27  September,  and  of  the  tele- 
gram of  the  13th  October,  allude  to 
the  failure  of  Ridley  &  Sons  and  pi  o- 
niiso  to  pay  the  draft  of  £76.0.2  at 
maturity,  and  make  no  objection  to  the 
cancellation  of  the  former  instructions, 

'  On  the  4th  November  the  "  Jane  '" 
.arrived  at  Montreal.  In  the  meantmie 
Rutherford  Bros,  failed,  and  one  Stabb 
came  to  Montreal  to  look  alter  the 
interests  of  the  Rutherford's  estate. 
Stabb  says  L.  k  Co.  made  no  objections 
to  his  taking  charge  of  the  cargo  of  tlie 
"  Jane."  It  does  not  appear  that  he  did 
take  charge,  and  in  a  conversation  with 
Major,  one  of  the  firm  of  L.  k  Co. 
Stabb  relates  that  Major  said  he  was 
glad  they  were  to  have  the  commission 
out  of  it. 

Held  that  L.  k  Co.  had  no  lien  on  the 
herrings  for  the  general  balance  of 
Ridley  &  Sons.  M.  Judgment  reversing. 
March,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  J.J.  Monk, 
Ramsay,  JJ.,  were  of  opinion  that  after 
the  despatch  of  the  bill  of  Lading  and 
the  letter  of  advice  and  their  accept- 
ance, Rutherford  Brothers  could  not 
change  the  instruction  to  the  damage 
of  L.  k  Co. ;  that  by  the  Bill  of  Lading 
the  property  was  transferred  to  Ridley 
k  Sons  ;  that  L.  k  Co.,  were  never  dis- 
possessed of  the  cargo  of  the  "Jane," 
and  that  the  silence  of  L.  k  Co.  in  their 
letter  of  the  14th  October,  or  in  their 
conversations  with  Stabb  do  not  con- 
stitute a  consent  to  change  the  original 
agreement.  The  saying  "  silence  gives 
consent  "  does  not  hold  good  "  quandu 
scilicet  agitur  de  damno  et  incommodo 
tacetitis,"  unless  by  the  silence  the 
other  party  is  induced  to  do  something 
he  would  not  otherwise  have  done,  or 
was  prevented  doing  something  he 
might  have  done  "  Quod  autem  tacetis 
quod  contra  dicendo  potuit  impedire, 
si  non  contra  dixit,  prcesumitur  con- 
se^isisse.^'  Men.  2e  6,  p.  99,  15. 
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LIEUTENANT  GOVERNOR.— A  by  law 

]iassed  under  the  authority  of  Cap.  25, 
i '.  S.  L.  C,  by  a  municipality  subscri- 
bing for  shares  in  a  railway  comjiany, 
ami  approved  by  the  Lieutenant  Gov- 
ornor  in  the  form  required  by  law,  can- 
not be  declared  null  in  ii  suit  against 
tlie  municipality  for  the  taxes  due 
owing  to  such  By  Law.  The  Corporation 
I'f  the  Parish  of  St.  Guillaume  &  The 
Corporation  oj  the  County  of  Drtim- 
iiiond,  Q.  Judgment  confirming,  5  June, 
1>7<).  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  McCord,  JJ.     Rep.  7  Rev.  Leg. 


LIFE  INSURANCE.— w.  Lvsuraxck. 

LIMITATION  OF  PROMISSORY  NOTE. 

— r.  Presckiptiox. 

LIMITED  LIABILITY.  —  v.  Ixcorpora- 
Thix — Pi'omoters  of  a  joint  stock  com- 
pany who  neglect  the  essential  forms  of 
incorporation,  are  all  personally  respon- 
-ilile  and  may  be  sued  with  the  compa- 
ny in  tlieir  individual  names.  The  Hun- 
lernloii  Lumber  Company  k  Ward.  Q. 
(uilgnient  confirming,  Sep.  1874.  Monk, 
J'ascliereau,  Ramsay,  Sanborn,  JJ. 

LIMITS.— w.  Timber  Limits.  j 

LITIGIOUS  RIGHTS.— Article  1584  C. 

'  •  M,  which  states  that  "  the  provi-  i 
>ions  of  C.  C.  (1 )  1582  do  not  apply  when  ^ 
the  judgment  of  a  court  has  been  ren-  \ 
'I'^'i'iHl  affirming  the  right,"  refers  to  a 
lulgment  upon  the  particular  demand  ; 
luitigation,  and  not  to  a  judgment 
another  right  of  "a    similar 


;itfirming 


character.  Brady  <fc  Stewart  ei  al,  M. 
Judgment  confirming,  22  March,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Monk,  Ramsay,  JJ. 
dias.  Rep.  9  Log.  News  374. 

A  bailiff  of  the  Superior  Court  cannot 
purchase  litigious  rights.  The  charac- 
ter of  the  rights  may  be  established  by 
parol  evidence.  Cot4  &  Haughey.  Q. 
Judgment  confirming,  3  Dec,  1881. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Ramsay,  J.  dis. 

A  transfer  of  litigious  rights  made  on 
I  condition  that  the  assignee  shall  bear 
the  costs,  and  share  in  the  amount  to 
be  recovered,  is  void  as  being  against 
law  and  public  policy  ;  and  the  assignee 
'  cannot  maintain  an  action  on  such  a 
transfer.  Power  &  al.  &  Phelan.  M. 
Judgment  reversing,  24  September, 
18S4.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsav,  Cross,  JJ.  Monk,  J.  dissenting. 
Rep.  4'Dec.  d'A.  57. 

What  is  a  litigious  right  ?  Brady  & 
Stewart,  M.  Judgment  confirming,  22 
March,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
Ramsay,  JJ.  dissenting  were  of  opinion 
that  the  judgment  should  be  reversed 
as  there  was  no  doubtful  fact  involved 
in  the  mattei-s  in  question,  that  there 
was  no  litigation  at  the  tune  of  the 
suit,  and  that  matter  of  law  can  never 
be  said  to  be  doubtful,  Reji.  0  Leg. 
News  374. 


LITISPENDENCE. 

Pkactice. 


,il)  When  a  litigious  right  is  sold  he  against  '      ^^^^  °^  MONEY 
wiiom  It  IS  claimed  is  wliolly  discharged  by  ;  ^iatter. 
laying  to  the  buyer  tlie  price  and  incidental 
■  xpeuses  of  the  sale,  with  interest  on  the  price 
Uuni  tlie  day  tliat  the  buyer  has  paid  it. 
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MAINTENANCE.— y.  Ai.iMKNTs. 

"Where  a  tostalor  cliaijiofl  his  tini- 
versal  lo^iatee  ^^de  youreoir  enhon  frttrc. 
itux  besoinit  lu'ces.saire.i  ile  son  friirc 
A,  C,  de  son  Spouse  el  d'lin  cnj'nnt  issii 
d'un  pr(ice<len/  muriiKje  "  it  is  a  1)0- 
(|uest  oi' aliments,  and  not  only  a  pio- 
vision  in  case  of  want.  That  tlio  Ims- 
l)an(l  and  child  montionc>d  hi  the  will 
being  dead,  and  the  wife  married  again 
her  right  to  niiments  subsists.  That  the 
husband  being  a  ]iarty  to  the  action 
only  to  authorize  his  wife  d'eslcr  en 
Justice,  and  not  in  his  personal  capacity 
as  head  of  the  community,  into  which 
arrears  of  the  alimentary  ])ension  and 
all  payments  under  it  must  fall,  there 
is  a  non-Joinder,  which,  although  not 
pleaded,  prevents  the  Court  rendering 
judgment  on  the  merits,  and  the  case 
must  bo  sent  back  to  the  L'oint  below. 
Comte  &  Mevnicr  ct  vir.  M.  .Tudgment 
1*.']  January,  IS84.  Sir  A.  A.  Dorion  C. 
.1.,  Eamsay,  Tessier,  Cross,  Baby,  .J.T. 

The  mother  of  an  illegitimate  child 
can  sue  tlie  fathei-  lor  an  alimentaiy 
pension  for  the  child,  the  mother 
iiaving  been  appointed  tutrix  to  the 
diild. 

The  tutorship  existing,  the  father 
cannot  defend  the  action  by  offering  to 
put  the  child  in  an  asylum. 

The  judgment  will  not  be  reversed 
in  fippeal  because  it  awards  aliments 
lor  Kve  months  pievious  to  the  institu- 
tion of  the  action,  the  father  not  having 
supi^orted  the  child  during  that  time. 
Foissant  <{•  liar  ret  le.  M.  Judgment 
confirming,  17  Pec.  J 879.  Dorion,  C.  J., 
Monk,  Kamsay,  Tessier,  Cross  JJ.  Reii. 
;>  Leg.  News  12. 

And  the  mother  may  bring  the  action 
in  her  own  name  although  she  be  not 
named  tutrix,  and  where  arrears  of  an 


alimentary  jjcnsion  have  been  given 
and  the  party  charged  has  not  objected, 
the  judgment  will  be  reformed,  but 
without  costs.  Kingahorouyh  tt  rouiul. 
C^.. I udginent confirming, .')  March,  187n. 
IJep.  4  Q.  L.  U.  1 1.  1  Leg.  News  1 15. 

When  it  is  jiroved  tliat  the  children 
of  a  person  having  need  of  support  arc 
poor,  and  that  they  otl'or  to  lodge,  feed 
and  provide  for  their  father,  it  is  in  tiic 
discretion  of  the  court  not  to  order  a 
payment  in  money,  but  to  order  tin' 
children  to  provide  for  their  father  in 
their  own  house.  'I'ho  fact  that  tiic 
father  has  remained  does  not  afi'ect  the 
case.  Jy'achand  <f;  Jiachand.  M.  JucIl'- 
ment  reversing,  29  November,  1S8|. 
Sir  A.  A.  Dorion,  C.  J.,  l{amsay,Tessiei, 
Cross,  Baby, ,} J.  l{ep.  12  liev.  Leg.  u.^. 

Where  by  will  certain  property  was 
bequeathed  by  a  father  to  his  son  to 
supply  him  with  aliments,  and  the  pro- 
perty was  declared  to  be  insaisissable. 
the  levenues  are  protected  from  seizure 
for  the  debts  of  the  son  ;  and  if  the  son 
hypothecated  the  prop^"ty  as  Iiis  own, 
be  might  set  uj?  the  condition  of  the 
will,  to  defeat  the  execution  of  the 
hypothecary  creditor,  by  which  the 
rents  were  seized  in  (he  hands  of  a 
tenant. 

But  the  wife  and  children  of  the 
debtor  have  no  interest  to  urge  this 
claim,  and  their  intervention  will  be 
dismissed.  Molson  &  Carter.  M.  Judg- 
ment reversing,  24  March,  18.S3.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  J.T.  Kamsay,  J.,  dis.  Holmes  & 
Carter.  M.  Judgment  confirming,  -4 
March,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  l?amsay,  Cross,  Baby,  JJ.  !Monk, 
Cross,  J  J.,  dis.  Kep.  G  Leg.  News  372. 
3  Dec.  d'A.  279. 

Where  a  judgment  of  the  Court  of 
Queen's  Bench  in   Appeal  has    been 
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i.iirlorod,  (locliiiing  tliat  i-ortain  rents, 
uliicli  had  been  attacliod,  were  rtuvlly 
•  (ilimeiits  "  and  '•  innaininsahlen  "  tlio 
party  in  whoso  I'avor  such  judgtnont 
liiis  l)Oon  rondorod  cannot  obtain  an 
.ii<lor  to  oxocnto  tlic  judgment  pro- 
visionally, if  perinis.sion  to  appeal  from 
!ii(>  jiKigniont  to  tho  Privy  Council  has 
I  HI  11  granted.  Molsoa  if'  Carter.  M. 
iiidiiinont,  -IK)  ^larch,  18S;{.  Sir  A.  A. 
noiioii,  <!.  .1.,  Monk,  IJamsay,  Cross, 
I'.aliy,  .1,1.  Kep.  7  I.og.  News  L"J2. 

Till'  Court  of  Appeals  will  not  grant 
lU  ordor  to  oxeouto  a  jiidgmont  for 
iliiiiriits,  iliiring  tho  delay  granted  to 
liic  tutor  to  obtain  authorisation  to  ap- 
|ii'al,  that  re<iuir('mont  having  Ijeen 
no;.'lt'Cted.  If  the  Judgment  ior  aliments 
i>  oxec'iited,  tho  onh-r  would  bo  \\n- 
uiccssary,  if  not  tho  Court  would  not 
ill!  justified  in  making  a  special  order 
iiiiii<'r  the  cinMimstauees.  Clement  «l'; 
/■Vuufc.'!.  ^^.  .rudginent,  liC)  Sep.,  ISS.'J, 
Sir  A.  A.  Dorioii,  i).  J.,  ^lonk,  Jvamsay, 
rossitT,  J'.aby,  .1.1.   JiOp.  0  i>eg.  News 

/)'//  lutsbanil  to  wife  ir/io  /las  ofilained 
^ipdnilion. — 'i'he  amount  of  will  bo  re- 
.'ul.ited  on  the  fortune  of  the  husband 
iiid  of  the  condition  of  life  of  the 
parties  ;  and  where  the  amount  award- 
ed by  the  Court  of  first  instance  is  ex- 
I'fssive  it  will  bo  reduced  in  Appeal. 
Harcau  it  Vincent.  M.  .ludgment  re- 
iniiuing,  .Tune,  I  ST.").  Dorion,  C.  .!■, 
Moiil<.  Taschereau,  IJamsay,  Sanborn, 
■I.l. 

r.  Ai;i;i;.\RS. 

A  judgment  allowing  arrears  of  a 
I'ljisiiDi  alimcntaire  will  be  reformed, 
"lit  without  costs,  the  point  not  being 
MJien  by  the  Defendant.  A'm,7i'6o»'OH,7/t 
:■  P'tuniJ,  M.  Judgment,  2  March,  IST!'^. 
I'orioii.  C.  J.,  Monk,  Iiamsay,  Tessier, 
'  I'oss,  .1,1.  \i(}\).  1  Leg.  News  i  1."). 

15ut  in  an  action  for  aliments  for  an 
illegitimate  child,  against  the  father, 
ihu  Court  of  .Appeals  will  not  ilisturb  a 
'ii'iginent  allowing  aliments  for  five 
uioiiths  before  suit  brought.  M.  .Tudg- 
:.kiU  confirming,  17  Dec,   1879.  Sir  A. 


A.  Dorion,  C.  .F.,Monk,  iJamsay, 'IVssicr, 
Cross,  .1,1.  Ii'ep.  .'i  Leg.  News  111, 

MAGISTRATE'S  DISTRICT  COURT— 

Section  7,  .'57  Vic,  ch.  S,  docs  not  give 
jurisdiction  to  the  District  Magistrate's 
Court  to  issue  a  saisie  revendication  lor 
a  value  of  over  $•")().  The  section  is  hi 
tliose  words:  "The  jji'ovisions  of  the 
"  Code  of  Civil  rroceclure  containerl  in 
"  tho  third  book  thereof,  shall  apply  in 
"  like  manner,  to  every  Magistrates 
"  Court  and  to  the  Distriet  Magistrates 
"  holding  the  same,  and  the  oHicers 
"  thereof,  except  in  so  fur  us  such  pro- 
"  risiuns  are  inconsistent  with  the  pro- 
"  visions  of  this  act,  or  are  such  as  can 
"  only  apply  to  the  Superior  Court,  or 
"  to  the  Apiiealal)le  cases  in  the <'ircuit 
"  Court,  as  if  tho  words  "  Circuit  Court '' 
"  or  "  -liidge  "  meant  antl  included  res- 
"  pectively  the  words  •'  Magistrates 
"  Court  "  or  *•  District  Magistrate." 
lilinn  <('•  The  Maijistrutes  Court  of 
Counlji  of  Brome.  .ludgment  reversing, 
I'J  .March,  i!S77.  Dorion,  C.  ■!.,  Monk, 
Kamsay,  Sanborn,  Tessier,  ,J.J. 

The  Magistrates  District  Com-thas  ju- 
risdiction in  matters  of  rent.  BerrjevinSi 
Rouleau  et  «/.M.,luilginent  confirming, 
151  September,  1S7S.  Sir  A.  A.  Dorion, 
(J.  J.,  Monk.  Kamsav,  Tessier,  Cross,  ,JJ, 
Kep.  li3J.  17".t. 

MAGISTRATE. —A  magistrate  cannot 
be  coiulemned  in  damages  for  false  im- 
prisonment, if  he  acteil  without  malice, 
and  with  probable  cause.  Marois  ^l•  Bol- 
due.  ().  ,Judgment  confirming, -4  March, 
1875. 

A  magistrate  has  a  right  to  appear  to 
contest  the  issue  of  a  writ  of  prohibition. 
Pacaud  it  Hemminij.il,  .Fudgment  con- 


firming, 0 


.June,  1874. 


MALICE Injurious  communications 

which  are  malicious  are  not  privileged  ; 
and  the  tact  that  tliey  were  made  un- 
necessarily will  go  far  to  establish 
malice.  Watdron  et  vir,  if;  White  et  vir. 
M.  Judgment  confirming,  30  June,  1 88('). 
Monk,  Kamsay,  Tessier,  Cross,  Baby,  JJ. 

Where  the  libel  complained  of   is 
only  the  answer  to  personal  and  inju- 
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In  an  notion  ol'dan^aire;  lor  an  accu- 
sation oi'  j)erjurv,  it  is  iic  justification 
to  say  tliat  tlio  dofcr  bi  fc  swore  in  an 
affidavit  in  supjiort  Ky\'  a,  petition  en  den- 
tiUttion  <le  /ntefle  that  the  assembUe  de 
j)arents  toolv  place  at  tlie  house  of  one 
Major,  instead  of  at  the  office  of  the 
Protlionotary.  wliere  it  really  took 
place,  and  that  the  meeting  was  secret, 
and  the  nomination  of  the  tutor  frau- 
ilulent,  unless  it  appears  there  was  a 
wilful  intention  to  mislead  :  and  sudi 
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rious  attacks,  no  damaftos  will  he 
allowed,  lifers  if'  Itowlcirn.  .Iiidgment 
confirming;,  >r.  .luno,  IM7').  Dorion,  ('.,),, 
Monk,  'raschcroau,    llainsay,  Sanhorn, 

.i.r. 

The  use  of  tlic  expressions  dot  and 
fraud  in  an  action  are  not  necessarily 
lihellous.  And  an  action  to  set  aside  a 
deed  on  tiio  groinid  of  dof  and.  fraud 
is  not  lihellous,  if  the  alleviations  ))e 
nuule  with  prohahle  cause  and  without 
malice,  although  the  i»arty  making  ihe 
allegation  fails  in  liis  suit  also.  A  com- 
plaint to  tin*  council  of  the  '>nr  is  not 
a  libel  even  il  tlie  comi)!aint  he  rejected, 
if  it  he  made  witii  prohiilile  caust^  and 
without  malice.  Ilarlhr.  <•■  lUiudrealt. 
.Iiidgment  reversing  (},  7  .hnie,  I.STS. 
iSir  A.  A.  Dorion  C.  .).,  Clonic,  Kamsay, 


'I'esaier,  (y'ross,  .1.1. 

A  medical  practioner  is  liahle  in 
damages  for  maliciously  ])ubiishing,  in 
an  action  against  his  ])atient  for  fees 
for  his  services,  the  nature  of  the  mala- 
dy for  wliich  sucli  services  were  rend- 
ered. And  m.'ilice  will  he  presumed 
i'rom  the  puhlication.  If.  d-  T.,  il.  .ludg- 
ment  reversing,  .'i  ,Iune.  I.ST'.l.  Sir  A.  A. 
Dorion.  ('.  ,1..  Monk,  h'amsav,  Tessior, 
(.Jross,  .1,1.  |{ej).  ■)  Q.  L.  W.  iVlT.  ',».  Hev. 
Leg.  .OT',!.  2  Leg.  News  L'Oli. 

In  a  civil  action  lor  damages  for 
verbal  slander,  tiie  trutii  cannot  be 
pleatled  as  a  defence,  unless  it  bo  that 
the  occasion  justified  the  statement, 
and  that  there  was  no  malice.  The 
change  in  tlie  criminal  Law  does  not  inci- 
dentally atlect  tiie  civil  recoin-se.  Fa/iei/ 
d'  Jiaxler.  !M.  .ludgmont  confirming, 
II  Dec,  IK8;;.  Sir  A.  A.  Dorion,  C.  .1., 
]{.amsay,  Tessier,  Oross,  Baby,  ,T.). 


intention  will  not  he  presumed, if  tlieiv 
have  been  sufficient  cirotunstttnci  s 
surroimding  the  nomination  of  tin- 
tutor  to  justify  suspicion  of  fVaml, 
although  fraud  may  not  have  been  sul 
ficiently  ostablisheil.  Major  <(•  <»/.  ,| 
Jjalondc.  M.  .ludgment  confirming,  l' 
I'Vbriiary,  IHSj.  Sir  A.  A.  Dorion,  C.J., 
Monk,  llamsay,  Cross,  Baby,  .F.I. 

An  action  of  diunagos  will  lie  for  fals(> 
imprisomnent  where  it  afijjcars  tLn 
proceedings  arc  malicious  and  without 
))rohal)lo  cause.  Jfraudoin  <l''  lioisseau. 
.ludgment  confirming,  .lune,  I.S7"».  Do- 
rion, (!.  .1.,  Monk.  Taschereau,  Ramsay, 
.Smiborn,  .1.1. 

There  must  bo  malice  and  want  of 
probable  caus(>  to  render  a  poi'soa 
liable  for  arresting  another  under  legal 
j)roccss.  Jtrancheniin  if'  Trndean.  ,]\.iA'i 
meiit  confirming,  Sep.  iSTtl.  Dorion, 
('.  .(.,  ^lonk,  h'amsav,  .Sanborn,  Tossiei, 
.1.1. 

A  creditor  who  arrests  his  debtor  on 
capias,  an<l  has  probable  cause  for  so 
doing,  is  not  liable  in  dam.ageaalthougii 
the  debtor  can  justify  his  proceedings 
Jjajnerre  <f'  Gar/nnn,  (}.  .ludgment 
reversing  7  December.  IS77.  Dorion,  (.'. 
.1.,  Monk,  Kamsay,  Tessier,   Cross,  J,). 

MANDAMUS.— A  mandamus  will  not 
lie  to  compel  a  comjiany  to  transfer 
shares  of  its  stock  to  a  subscriber  who 
has  not  signtnl  .an  acceptance  of  sucli 
shares.  Jlarf  k  The  Montreal  Manti- 
facfitrhu/  Co.  .Judgment  confirming.', 
14  Dec,  ■lS7S,  Sir  A.  A.  Dorion,  C.  .)  , 
Clonic,  Kamsay,  Tessier,  Cross,  JJ. 

Mandamus  to  School  Commissioners 
requiring  them  to  carry  out  ajudgment 
of  the  Superintendant  of  Education,  to 
the  effect  that  they  should  build  a 
school-house  on  a  piece  of  ground  on 
which  the  old  school-house  stood  .and 
which  was  in  their  possession.  The 
School  Commissioners  answed  "  qu'^ls 
6taient  dans  V impossibility  deseconj or- 
mer  il  la  dite  sentence,  jjarce  quHls  n'a- 
vaient  pas  de  litres  d  cette  propriit6s, 
et  qn'ils  ^taieut  exposes  li  etre  trouhUi 
j)ar  la  fahrique."  Held,  that  this  ans- 
wer was  insufficient,  and   the  School 
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<  oiiunissioner  w<(ro  onlorod  to  exoouto 
til.'  sciitcni^o  of  the  Supcrintonilant. 
l>eJiHvii{-  Lt's  ('ommissaires  d' Kcnle  de 
StJfiiii,  (l  .ludgiiuiiit  rovt'i'sing,  7  Doo. 
1>MI.  Sir  A.  A  Dorion,  (J.  J.,  Monk, 
Kmiisiiv,  CrosH,  Baby,  J.I.     Itep.  (1  (l  L. 

It.  ;;ui','  I  Doc.  tl'A.  ya. 

.Mandiunus  will  not  lie  to  (lonipol  tho 
(  orpoiiition  of  the  Cmv  ^\c  Mnrguilliors 
ii)  lulmit  til  ■  complainant  to  his  i)laco 
in  cliurch.  Uobillard  A'  Lc  Curd  if- 
\hi)-iiuilliej\s  lie  Sf-Vlement.  M.  .JikIk- 
lacnt  oonlinnin;;,  l!l2.1uno,  ISTtl.  Dorion, 
(  .  .1.,  Monk,  Jtitnisay,  Sanborn,  Tossior, 
.1.1,  (Hauisay,  .1.,  iliss.)  J{op.  .S  ]{ov. 
i.oj.'.  ''•'. 

MMiiilaniiis  will  not  Ho  to  oonipcl  a 
.  oimnis.sioner,  ai)pointod  to  oncpiire 
iiiiddr  tho  :i'2  Vic,  ch.  8  (Q),  to  i'uinish 
I  (iitiiikHl  statement  of  tho  accusations 
itt'.H'ting  tho  relator,  or  to  allow  him 
■  oiinst'l,  or  to  allow  him  to  cross-oxa- 
iiiiiio  witnesses,  or  to  allow  him  to  pro- 
iluce  witnesses.  Jiellecille  <t  iJoiicef, 
(,".  Judgment  confirming,  4  March,  I  ST'). 
K'.'p.  I  \l.  L.  ]{.,  U'jO. 

Nn  ai>peal  lies  to  tho  Privy  Council 
II 0111  a  judgment  (juashiny  this  manda- 

miH. 

Tlio  registrar  will  not  he  condemned 
nil  mandamus  to  efface  the  inscription 
III  an  hypothec  in  his  books  without 
tlie  party  making  the  inscription  or  ro- 
incientative  being  made  party  to  the 
inocoeding.  Robert  <(•  Ryland.  M.  .Tudg- 
juent  confirming,  15  March,  1877. 

MANDATE Mandate  is  a  contract  by 

vhicli  a  person,  called  the  mandator, 
( ommits  a  lawful  business  to  the  ma- 
nagement of  another,  called  the  man- 
iliitary,  who  by  liis  acceptance  obliges 
liiinself  to  perform  it.  The  acceptance 
may  be  implied  from  the  acts  of  the 
mandatary,  and  in  some  cases  from  his 
silence.  C.  C.  1701. 

A  factor  or  commission  merchant  is 
an  agent  who  is  employed  to  buy  or  sell 
L-ooils  for  another,  either  in  his  own 
inuue  or  in  the  name  of  his  principal 
lor  which  he  receives  u  compensation  , 


fommotdy  called  n  commission.    C.  < '. 
i7;{ti. 

A  factor  whoso  principal  resides  in 
another  country  is  i)orsonally  liable  to 
third  persons  with  whom  ho  contracts, 
whether  the  name  of  tho  princi|)al  1" 
known  or  not.  Tho  principal  is  not 
liable  on  such  contractM  to  tho  third 
parties,  unless  it  is  |n'ovod  that  the 
credit  was  given  to  both  principal  and 
factor,  or  to  tho  principal  alone.  C.  <J. 
17.1S. 

A  dood  of  sale  of  rights  to  real  estate 
ostensil)ly  for  valid  consideration,  fol- 
lowed by  a  conlrc  lettre,  in  which  it 
was  admitted  that  no  consideration  was 
paid,  and  arranging  how  the  [)roceods 
of  the  sale  of  the  property  if  any  were 
recovered  should  bo  distributed, 
amounts  to  a  contract  of  agency,  and  it 
maj'  be  rescinchnl  by  the  principal  if 
the  agent  djos  not  use  duo  diligence, 
."ubject  to  tlu'  expenses  ho  may  have 
incurred.  Thnrber  cO  Holland.  .Tudg- 
ment  confirming  that  of  C.  of  Review, 
'I'l  .luno,  1 877.  Dorion,  C.  .r.,  Monk, 
Uamsay,  .'^anborn,  Tessier,  .J.T. 

The  right  of  an  agent  to  sell  real 
estate  cannot  be  gathered  from  acts  o\' 
agency  of  a  different  character.  Stewarl 
A'  White,  .ludgment  reversing,  (5  Sej 
1874.  Dorion,  C.  J.,  Monk,  Taschereau, 
Kamsay,  Sanborn,  .IJ. 

An  agent  who  has  only  general  powers 
of  administration  has  not  power  to  bind 
his  principal  by  making  a  promissory 
note  in  the  name  of  the  principal.  St. 
Jean  d'  The  Metropolitan  Bank.  Judg- 
ment reversing  that  of  Superior  Court, 
!8  .September,  J  874.  Monk,  Ramsay, 
Sanborn,  Tessier,  Belanger,  J  J. 

Power  of  attorney  to  agent  to  sign 
notes  for  the  business  of  principal. 
Query,  has  the  Bank  discounting  such 
note  to  enquire  whether  really  for  in- 
terest of  principal  ?  La  Banque  Natio- 
nale  <fr  Converse.  Judgment  reversing 
that  of  Superior  Court,  29  January,  1878. 

A  uthorisation  to  another  to  have  re- 
pairs made  to  Defendant's  house.  Ques- 
tion of  evidence.    Ln tie  A  Bell.   Judg- 
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ment  reversing  judgment   in  Review,  ' 
8  June,  1878.  Dorion,  C.  J.,  Monk,  Ilaiu- 
say,  Tessier,  J  J.,  Cross,  J.  dis. 

An  architect  acting  as  an  agent  for  a  [ 
person  having  alterations  and  repairs  ! 
piade  on  a  building,  has  no  implied  au- 
ti^ority  to  alter  the  contract.  Millen  & 
Shaw.  M.  Judgment  confirming,  March, 
1875.  Dorion,  C.  J.,  ^Monk,  Taschceau, 
Ramsay,  Sanborn,  J  J. 

I 

The  cessionnaire  may  contest  the 
authorisation  of  an  agent  to  collect 
money.  Totisignant  &  lilais.  Judgment, 
8  September,  1880.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J. 

Commission  of  travelling  agent.  Ames 
«fc  Fuller.  Judgment,  June,  1879. 

An  agent  cannot  agree  to  take  pay- ' 
ment  of  his  principal's  money  in  the 
supply  of  goods  to  persons  in  the  em- 
ployment of  the  principal.  So  where 
an  agent  of  an  advertising  Company 
agreed  to  take  payment  for  a'lvertise- 
ments  in  furnishings  to  persons  in  the 
employment  of  the  Company,  it  was 
held,  confirmin'^  the  ju  igment  of  the 
Superior  Cou.  c,  that  the  Company 
could  recover  the  amount  from  the 
party  advertising,  there  lieing  no  ac- 
quiescence on  the  part  of  the  Company 
in  the  arrangement.  And  it  was  not 
held  to  be  evidence  of  such  acquies- 
cence that  the  Company  had  accepted 
hons  of  their  workpeople  on  account. 
Ste-Marie  et  al.  lO  The  Railwaij  & 
Netospaper  Adcertisinij  Company. 
Judgment,  18  Sept.  1S77.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  JJ. 

Poioer  to  sell One  Henry  Aylmer, 

junr.,  having  been  authorized  by  power 
of  attorney  to  sell  a  mill  and  several 
lots  of  land  belonging  to  the  Respond- 
ent, sold  the  whole  to  Appellant  in 
payment  of  his  own  debts.  The  present 
action  was  instituted  by  Respondent 
to  have  that  sale  set  aside. 

Held  : — That  although  Henry  Ayl- 
mer, junr.,  was  authorized  to  sell  Res- 
pondent's property,  he  could  not  do  so 
to  pay  his  own  debts,  and  that  the  sale 
to  the  Aijpellant  was  properly  set  aside. 


Maher  <k  Aylmer.  M.  Judgment  con- 
finning,  21  Dec.  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ, 
Rep.  1  Dec.  d'A.  106. 

A  party  employed  as  agent  to  sell 
property  cannot  accept  in  payment  his 
own  indebtedness,  and  a  sale  for  the 
consideration  of  the  release  of  his  own 
liability  will  be  set  aside  as  frautlulent 
Maher  «t  Aylmer.  M.  Judgment,  21 
December,  1880.  Sir  A.  A.  Dorion,  C.  .1., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  lleii. 
1  Dec.  d'A.  106. 

An  agent  entrusted  with  a  sum  of 
money,  and  who  pretends  it  was  stolon 
from  him,  must  show  by  conclusive 
evidence  that  he  was  dispossesed  of  his 
charge,  and  without  fault  on  his  part. 
or  he  will  be  condemned  to  pay  the 
money  to  his  principal.  Gravel  in  Mar- 
tin et  al.  Judgment  confirming,  .hme 
1874.  Taschereau,  Ramsay,  Sanborn, 
Lorpnger  JJ.  Confirmed  in  Privy  Coun- 
cil. 

But  if  the  privicipal  admits  that  the 
money  was  stolen,  or  condones  the 
negligence,  he  cannot  subsequently 
oppose  in  compensation  to  a  claim  by 
his  clerk  lor  wages  the  money  so  lost. 
Thompson  &  Watson.  Judgment  con- 
firming, !')  June  ISSO.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J.  ReiJ. 
3  Leg.  News  1203. 

An  agent  who  converts  the  money  of 
his  principal  to  his  own  use  will  be 
compelletl  to  pay  interest  on  it.  Joseph 
tt  Phillips  et  al.  Judgment  confirming 
that  of  Sup.  Court,  March  1 875.  Rep. 
19  J.  102. 

A  commercial  traveller  whose  prin- 
cipal has  neglected  to  meet  a  draft 
drawn  on  him  lor  the  travelling  ex- 
penses of  the  former,  according  to 
agreement,  may  pledge  the  samples  in 
his  hantls  for  necessary  expenses.  A'en- 
nedif  it  Cornell.  Judgment,  confirming 
that  of  the  Sup.  Court,  17  Dec.  187'.i. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

A  principal  who  agrees  to  pay  a  com 
mission  to  an  agent  tor  the  «ale  of  his 
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manufactured  goods,  stipulating  at  the 
same  time  that  the  agent  shall  cease  to 
manufacture  the  same  article  as  he  had 
previously  done,  and  who  secretly  un- 
ilersells  his  agents,  caimot   complain 
that  the  agent  has  not  used  due  dili- 
aence,  and  therefore  that  he  can  re-  ; 
fuse  to  pay  him  his  commission  on  the  j 
goods  the  agent  did  sell.     The  Joseph  j 
Hall  Mamifacturing  Co.  &  McDougall. ' 
M.  Judgment  confirming,  June,  1874. 
TaschereaUjRamsay,  Sanborn,  Loranger, 
JJ.  I 

The  Apiiellant,  projector  of  a  joint  i 
stock  banking  company,  engaged  Res-  j 
ponclent  to  obtain  subscribers  for  which  ; 
lie  was  to  receive  ^  per  cent,  and  it  was  I 
expressly  stipulated  that  "  cette  com- 
juission  sera  payable  apr^s  le  premier 
versemenl.^'    Few  subscribers  paid  the  | 
1st  call,  and  the  scheme  was  abandoned. 
Hehl\    that  the   commission  was  due 
after  the  first  call.     Hubert  &  Bar  the.  ' 
M.    Judgment    confirming,    UO  June,  ' 
1S79.  Sir  A.  A.  Dorion,   C.  J.,  !>[onk, 
llamsay,  Tessier,  Cross,  JJ.  Itep.  2  Leg. 
News  '1-11.  ! 


Where  a  commission  merchant  has 
ilono  business  for  a  principal  to  whom 
he  has  rendered  regular  accounts  sales, 
charging  certain  commission  which 
have  never  been  questioned,  it  will  be 
presumed  that  the  principal  has  ac- 
iiuesced  in  those  charges.  Stevenson  et 
al,  «k  HenshaiD.  M.  Judgment  confirm- 
ing, Septembre,  18S2.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  (Jross,  Baby,  J  J. 

A  principal  is  bound  to  know  the 
transactions  of  his  fi/ient,  and  where  on 
inttrrogations  ou  .aits  et  articles  he 
alleges  igncrance  *.!  his  own  business  the 
interrogato/y  will  be  taken  as  confessed. 
McirreeV;,  tr  Paj7Ze.  Judgment  confirm- 
ing that  of  Sup.  Ct.,  4  June,  1S8<).  Sir 
A.  A.  Dc-i'ioi ,  C.  J.  Monk,  Kamsay,  Tes- 
:-ier,  Cross,  .>.T. 


June,  1877.    Dorion,  C.  J.,  Clonic,  Ram- 
say, Sanborn,  Tessier,  J  J. 

A  person  acting  publicly  in  Montreal 
as  the  geneidl  agent  of  an  insurance 
company,  whose  chief  place  of  business 
is  elsewhere,  will  bind  the  company  for 
such  supplies  as  may  have  been  fur- 
nished the  agent  in  good  faith  for  the 
purposes  of  the  insurance  business,  al- 
though by  the  arrangement  between 
the  agent  and  the  company,  it  was  un- 
derstood the  agent  was  to  take  a  com- 
mission on  the  business  done  by  him  to 
coverall  expenses.  Morton  et  al.  <k  The 
Niagara  District  Mutual  Fire  Ins.  Co. 
Judgment  reversing  that  of  Sup.  Ct., 
13  March,  1878.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

The  principal  who  profits  by  a  purcha- 
se made  lor  his  account  by  his  agent,  or 
clerk,  is  liable  to  the  vendor  although  at 
the  time  of  the  sale,the  vendor  was  igno- 
rant of  i  he  fact  that  the  agent  was  not 
the  principal,  Cot^  &  Paquet.  Q.  Judg- 
ment confirming,  7  September,  1875, 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram 
say,  Sanborn,  JJ. 
C.  J.  101.  Diicasse 
R.  13. 


A  general  agent  authorized  to  pur- 
ohase  goods  for  his  principal,  binds  his 
principal  for  the  price,  although  the 
agent  may  have  been  in  f'ands  to  pay 
ioi'  these.  Poulin  S:  Wt'diaws.  Judg- 
ment confirming  that  of  Sup.  Ct.,   lii 


Read  &  liirks,  2  L. 
&  Beauyil,  13  L.  C. 


An  agent  purchased  cattle  as  for 
himself,  the  owner  not  knowing  ha  was 
transacting  with  an  agent.  The  osten- 
sible purchaser  could  not  pay,  and  the 
vendor  learned  he  was  the  buyer  for 
appellant,  that  he  had  no  business  of 
his  own  except  that  of  a  buyer  for  a^>- 
pellant,  and  that  appellant  got  the  cat- 
tle and  only  settled  with  the  ostensible 
purchaser  by  an  account,  which  appear- 
ed to  be  that  which  might  pass  bet- 
ween a  principal  and  agent  and  which 
appellant  did  not  produce.  Held,  that 
the  seller  of  the  cattle  had  no  recourse 
against  the  appellant.  Q.  Judgment 
reversiii':,  G  Dec,  18fc4.  Sir  A.  A.  Do- 
rion, C.  f .,  Ramsay,  Tessier,  Cross,Baby, 
JJ.  I  3ay,  Baby,  JJ.,  dissenting 
thought  the  course  of  business,  bet- 
ween the  ostensible  purchaser  and  ap- 
pellant to  which  this  transaction  was 
not  an  exception,  was  that  between  a 
in-incipal  and  agent,  that  ^IcShane  got 
the  cattle  directl ,-  and  had  not  proved 
he  paid  for  them. 
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A  transfer  made  by  an  agent  fraudu- 
lently to  the  knowledge  of  the  transferee 
will  be  set  aside.  Connolly  d-  Connolly. 
.fudgment  confirming  that  of  S.  C,  18 
Sep.,  1877.  Dorion,  C.  J.,  Monk,  Kam- 
say,  Tessier,  JJ. 

The  term  "  Commission  Agent  "  is 
not  synonymous  with  "  factor."  The 
possession  or  control  of  the  goods  of 
the  i)rincipal  constitutes  the  agent  a 
factor.  Crane  et  al.  &  Nolan,  .hidg- 
ment  reversing,  :20  Feb.,  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Kamsay,  San- 
born, JJ.  Ilamsay  J.,  dis.  Kep.  19 
J.  309. 

A  commercial  agent  acting  for  per- 
sons in  the  United  States  to  sell  flour, 
and  not  having  the  flour  in  his  posses- 
sion or  subject  to  his  control,  is  not  a 
Factor  or  a  Commission  Merchant ;  and 
consequently  he  is  not  personally  liable 
in  damages  for  the  non-delivery  of  the 
flour  sold  in  the  name  of  their  princi- 
l)al.  Crane  et  al.  &  Nolan.  Judgment 
reversing  that  of  Sup.  C.  Dorion,  C.  J., 
Monk,  Tascherau,  Sanborn ,  J  J.,  IJam- 
say,  J., diss,     lieported  19.  J.  309. 

The  agents  of  a  foreign  principal,  re- 
siding abroad  and  who  is  not  declared, 
will  be  held  jjersonally  liable  on  a  con 
tract  signed  by  them  in  their  own 
name,  though  the  contract  showed  their 
quality  of  Commission  Agents,  and  it 
was  not  known  to  the  other  party  that 
there  were  selling  goods  to  a  mill  from 
ibreign  principals.  Evans  &  McLea,  M. 
Judgment  reversing,  2  Feb.,  1881.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Cross,  Baby,  .)J.  IJep.  4.  Leg.  News  76. 
1  Dec.  d'A.  201. 

Commission  agents  whose  principals 
reside  abroad  held  personally  liable 
on  contract  signed  by  them  in  their 
own  name,  though  the  contract  showed 
their  quality  of  Commission  Agents, 
and  it  was  known  to  the  other  party 
that  they  were  selling  goods  to  arrive 
from  foreign  principals.  Evans  d'  McLea 
et  al,  M.  Judgment  reversing,  2  Feb., 
1881.  Siv  A.  A.  Dorion.  C.  J.,  Monk, 
Kamsay,  Cross,  Babv,  J  J.  Kep.  4.  Leg. 
News  70,  1  Dec.  d'A.  2')1. 
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Whei'e  a  contract  is  made  with  a  fo- 
reign house  the  agent  through  whom 
the  business  is  carried  on  cannot  sik?  in 
his  own  name,  a^  a  factor,  although  tlu- 
goods  may  have  been  delivered  by  liim. 
Doutre  <fc  Dansereau.  M.  Judgment  re- 
versing, 17  Dec,  1879.  Dorion  C.  J., 
Monk,  Kamsay,  Tessier,  Cross,  J  J.  Kep. 
I  3  Leg.  News  19. 

'  Where  there  is  a  written  contract 
between  a  foreigner  and  a  party  in  C;i 
I  nada,  the  agent  of  the  foreigner  to  de 
i  liver  the  goods  cannot  sue  for  the  price 
j  of  them  in  his  own  name.  Doutre  A- 
'  Dansereau.  Judgment  reversing  that 
'  of  Sup.  C,  17  Dec,  1879.  Dorion,  C.  J., 
!  Monk,  Kamsay,  Tessier,  Cross,  JJ. 

I      Le  facteur  ou   agent   d'un   principal 
'  residant  en  pays  otranger  est  seul   res- 
l)onsable,  personnellement,  envers  les 
tiers. 

Les  personnes  employees  par  ce  fac 
teur  ou  agent,  (jui  est  leurmandant,  ne 
sont  pas  resjjonsables,  personnellement, 
des  transactions  faites  au  nom  de  leui 
mandant.  Dixon  <0  Etu.  M.  Judgment 
reversing,  21  May,  1884.  Sir  A.  A.  Do- 
rion, C.  .T.,  Monk,  Kamsay,  Cross,  Baby, 
J  J.    Kei)orted  7  Leg.  News  213. 

A  lot  ot  iron  shipped  to  the  port  of 
Montreal  on  bill  of  lading,  endorsed  in 
blank,  by  which  the  master  promiseil 
to  deliver  the  goods  on  payment  of 
freight.  One  Henderson,  agent  of  Bick- 
ford  the  consignee  for  the  purpose  ot 
receiving  the  goods,  received  money 
to  pay  the  freight.  The  master  delivered 
the  goods  without  exacting  the  freight 
and  Henderson  died  insolvent. 

Held,  confirming  the  judgment  of  the 
Superior  Court,  that  the  master  could 
not  maintain  action  against  Bickford 
for  the  freight,  to  whom  he  had  not 
given  credit,  Sep.,  1875.  Fletcher  & 
Bickford.  Dorion,  C.  J.,  ;Monk,  Tasche- 
reau, Kamsay,  Sanborn,  J  J. 

Bates,  a  merchant  in  England 
dealt  with  one  Lear  in  Montreal, 
having  doubts  of  Lears  solvency  when 
about  to  fill  an  order  from  Lear,  Bates 
deliveretl  the  goods  to  one  Arnold  in 
England  desiring  him  to  use  his  dis- 
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rretion  as  to  their  delivery,  the  invoice 
being  made  in  Lear's  name.     Arnold 
sold  the  goods  as  being  Bates  goods  to 
Williamson  and  Lear  became  insolvent. 
Williamson  did  not  pay  for  the  goods 
and    being    sued    for     the    price,    he  : 
pleaded  that  the  goods  were  not  Bates 
('oods  but  Lear's,  that  Arnold  was  the 
ai'ent  of  Lear,  and   that  delivery    to 
A^i'nold  was  delivery  to  Lear.  Held,  con- 
firming judgment  of  Superior  Court, 
that  Arnold  was  the  agent  of  Bates,  and  , 
that  Williamson    had  no  interest    to  ' 
raise  the  question.  i 

The  power  of  an  agent  to  sell  on  : 
commission  may  be  revoked  at  any  ' 
time,  subject  to  the  rights  of  the  agent.  [ 
Dillon  et  al,  &  Borthxcich.  Judgment  i 
confirming,  that  of  Superior  Couit,  15 
June,  188U.  Dorion,  C.  J.,  Monk,  Kam- 
say,  Tessier,  Cross,  JJ. 

"Where  the  power  of  an  agent  is  re- 
voked before  delivery,  a  sale  begun 
cannot  be  completed  by  the  agent 
unless  there  has  been  an  acceptance 
by  the  purchaser  which  binds  him. 
Lynn  &  iViuen.  M.  Judgment  reversing, 
lune,  1874.  Taschereau,  Eamsay,  San- 
born, Loranger,  J  J. 

The  power  of  the  agent  may  be  re- 
voked at  any  time  by  the  principal. 

'I'he  agent  who  alleges  a  sale  cannot 
prove  it  without  a  memorandum  in 
uriting.  Lynn  &  Cochrane  et  al.  Judg- 
ment reversing,  those  of  the  Superior 
Court  and  Court  of  Review,  June,  1 874, 
Taschereau,  liamsay,  Sanborn,  Loran- 
ger, J  J. 

Rtvendication  in  hands  of.  —  L' Ap- 
pelant, agent  de  I'Intime  a  Montreal, 
devait  recevoir  une  commission  de  10 
pour  cent  sur  toutes  les  marchandises 
[ue  celui-ci  lui  expedierait  de  France. 
Una  grande  partie  de  ces  marchandises 
lut  vendue  par  I'Appelant  qui  no  fit 
aucune  remise  d'argent  ii.  I'Intime,  et 
oelui-ci  fit  saisir-revendiquer  toutes 
lelles  qui  n'avaient  pas  encore  ete  ven- 
dues. 

,/»(/«?.• — Que  sous  les  circonstances 
riiuiino  etait  bien  I'onde  a  reclamer  les 


effets  qu'il  avait  expedies  a  son  agent. 
de  Beaufort  &  Lureau.  M.  Judgment 
confirming,  24  March,  1883.  Kep.  3  Dec. 
d'A.  163. 

The  evidence  of  an  agent  after  his 
viandat  is  at  an  end  will  not  be  con- 
sidered as  an  admission  by  the  Defend- 
ant, and  so  where  limitation  was 
pleaded,  and  the  Plaintiff  pretended 
that  tliere  was  a  recognition  of  the 
debt  and  a  promise  to  pay  it,  the 
evidence  of  the  agent  of  the  former 
Defendant  will  not  be  admitted  to 
prove  such  recognition,  (1235  C.  C.) 
Pinsonneault  et  al,  &  Desjardins. 
Judgment  reversing  that  of  Superior 
Court,  17  Dec,  1879. 

And  an  agent  who  alleges  a  sale  can- 
not prove  it  without  a  memorandum  in 
writing.  Lynn  &  Cochrane  et  al.  Judg- 
mens,  June  1874.  Taschereau,  Ramsay, 
Sanborn,  Loranger,  JJ. 

In  August  1870,   Rutherford  Bros., 
merchants  in  Newfoundland,  shipped 
on  board   the  "  Jane,"  at  Labrador,  a 
:  cargo  of  herrings  consigned  to  Respon- 
i  dents  at  Montreal.  On  the  23rd  August, 
!  the  shippers  wrote  to  Respondents  ad- 
I  vising  them  of  shipment  on  account  of 
I  Ridley  &  Sons,  directing  Respondents 
to  sell  the  herrings  and  place  the  pro- 
i  proceeds  to  credit  of  Ridley  it  Sons,  to 
!  whom  account  sales   were   to  be  sent, 
'  and  Ridley  &  Sons  were  to  arrange  with 
Rutherford    Bros,   for  their  payment. 
I  This  letter  was  accompanied  by  a  bill 
of  lading  acknowledging  that  the  her- 
rings were  shipped  by   Ridley  &,   Sons 
and  that  they  were  to  be  delivered  at 
Montreal  to  Respondents.    The  letter, 
the  bill  of  lading  came  into  respondents' 
possession  simultaneously  with  the  ar- 
rival of  the  "  Jane  "  at  Montreal  in  the 
month  of  November. 

On  the  30th  August,  Rutherford  Bros, 
again  wrote  to  Respondents  repeating 
tlxe  directions  of  the  letter  of  the  ';3rd 
August,  and  requesting  Respondents  to 
insure.  On  the  16th  September,  Res- 
pondents acknowledged  the  letter  of 
the  30th  August,  said  they  had  insured 
and  agreed  to  credit  Ridley  k  Sons  as 
directed. 
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On  the  27th  September,  Rutherford 
Bros,  wrote  to  Kespondents  acknow- 
ledging Respondents'  letter  of  the  16th, 
and  saying  that  they  had  drawn  on 
Respondents  for  £70.U.2.  It  is  not  told 
why. 

On  the  23rd  September,  Respondents 
advanced  Ridley  &  Sons  $12,000.  On 
the  13th  October,  Rutherford  &  Bros, 
telegraphed  to  Respondents  cancelling 
their  previous  instructions,  and  desiring 
then  to  give  them  credit  for  the  her- 
rings. 

On  the  14th  (Jctobei*,  Respondents 
acknowledged  the  receipt  of  the  letter 
of  the  27th  September  and  of  the  tele- 
gram and  they  agreed  to  pay  the  draft 
of  £71.0.2  at  maturity.  They  were  silent 
as  to  the  rest. 

•  >•   th:,  4th  November,  the  "Jane" 
{.r.vco  at  Montreal.    By  this  time  Ru- 
tiior!  uH  Bros,  had  i'ailcd  and  Appellant 
as  a8siii.;-3  came  to  look  after  the  es-  ; 
tate. 

Appellant  contends  that  he  got  pos- 
session of  the  cargo  at  Montreal  by 
consent  of  Respondents,  who  took  then 
back  from  Appellant,  agreeing  to  sell  it 
for  the  benefit  of  the  estate  so  as  to 
retain  the  commission.  If  this  be  proved 
must  succeed  ;  but  on  the  other  hand 
it  is  considered  that  there  was  no  men- 
tion of  Respondents'  rights,  and  without 
the  existence  of  a  contract  there  was 
no  evidence  of  Stabb  having  even  had 
possession  of  the  cargo  of  the  "  Jane." 
This  gives  rise  to  a  question  of  law, 
namely  whether  Rutherford  Bros,  could 
change  his  instructions  after  they  had 
been  acted  upon  by  Respondents. 

Tlie  majority  of  the  Court  was  of 
opinion  that,  under  the  circumstances, 
the  estate  of  Rutherford  Bros,  was  the 
owner  of  the  herrings,  which  had  come 
into  possession  of  Respondents  after 
the  failure  of  Rutherford  Bros.  Stabb 
d-  Lord  et  al.  M.  Judgment  reversing, 
March,  187")  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborne,  JJ.,  Monk, 
Ramsay,  JJ.  dissenting  were  of  opinion 
that  no  new  contract  was  proved  bet- 
ween Respondents  and  Stabb  at  Mont- 


real,— that  there  was  nothing  but  an 

understanding  that  Respondents  should 

sell  and  get  their  commission,  in  anv 

event,  leaving  the  question  of  owner 

ship  to  be  decided  later,— that  the  shiii 

ment  to  Respondents  was  by  Ridley  A 

Sons,  and  that  Rutherford  liros.  could 

not  change  the  destination  of  the  carso 

in  traiisitu,  or  the  apijlication  of  Its 

proceeds  to  the  detriment  of  the  Ke? 

jjondents.  "  Nemo  potest  muiare  const- 

Ham  smtm  in  alterius  injuriam.^'  Tliev 

I  were  also  of  opinion  that  the  silence  ol 

I  Respondents  in  answering  the  teleL'ram 

1  of  the  13th  October  did  not  aflect  the 

''  question,  as    Respondents  were  then 

required,  and  liis  silence  did  not  and 

could  not  damnify  the  shijiper. 

Persons  doing  business  generally  as 
brokers  and  commission  merchants 
sold  Hour,  to  arrive  from  Chicago,  for  a 
principal  resident  there.  The  name  of 
the  principal  was  declared  in  the  con- 
tract note,  and  the  agent  signed  as 
"commission  agents." 

Held : — That  the  agents,  not  having 
the  goods  in  their  possession  or  under 
their  control,  could  not  be  considered 
"  factors  under  article  1738,  C.  C,  l.ut 
were  merely  brokers." 

The  term  "  commission  agent  is  not 
synonymous  with  "factor". 

The  definitions  of  "  broker  "  and 
"  factor  "  in  article  1736  C.  C,  are  not 
to  be  interpreted  literally  as  establish- 
ing a  strict  rule,  but  as  general  com- 
prehensive definitions,  subject  to  inter- 
pretation and  extension  accordinj;  to 
the  ordinary  tlistinction  applied  to 
these  two  classes  of  agents. 

The  possession  or  control  of  the  good- 
of  the  principal  by  the  factor  disthi 
guishes  him  from  a  l)roker.  This  di? 
tinction  is  the  real  foundation  of  the 
excei^tional  liability  which  attaches  to 
a  factor  when  contracting  for  a  foreign 
principal.  The  broker,  like  other  mer 
cantile  agents,  incurs  no  personal  liahi- 
lity,  if  he  does  not  exceed  his  instruc- 
tions :  the  factor,  on  the  contrary, 
acting  for  a  foreign  principal,  is  person- 
ally responsible  as  if  he  were  principal. 
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Although  the  personal  liability  of  the 
I'iictor  or  commissionnairc  is  by  law 
jiresumeLl  when  he  acta  ior  a  foreign 
jirinciliiil,  yet  he  may  always  free  him- 
self i'lom  such  liability  by  the  contract 
itself,  or  destroy  the  legal  presumption 
1)V  tlic  circumstances  attending  the 
transaction.  Crane  et  al.  <f:  Nolan.  M. 
.Iiidgnient  reversing,  20  February,  bS?'). 
Doriou,  C.  J.,  ^lonk,  Taschereaii,  Kam- 
say,  Sanborn,  JJ.  Ramsav,  J.,  dis.  Re- 
ported I'J  J.  ;iUlt. 

A  pei'son  holding  property  as  trustee 
under  a  deed  of  conveyance  I'rom  an 
insolvenc  firm  is  by  law  entitled  to 
c^tcr  en  Justice  for  the  protection  of  the 
lights  conveyed  to  him  by  such  tleed ; 
and  accordingly  in  the  present  case  it 
was  iield  that  such  trustee  was  entitled 
to  plcatl  in  his  own  name  to  an  action 
nl  levendication  based  on  a  pretended 
.-iilc  from  the  insolvents  to  the  I'laintifl'. 

Though  deplaccmcnt  is  no  longer 
necessary  to  the  validitj'  of  a  sale,  yet 
wlierc  tlic-re  is  no  deplacement  fraud 
mul  simulation  are  easily  presumed  ; 
1111(1  where  a  pretended  sale  was  a  mere 
contrivance  inteniled  to  obtain,  imder 
color  of  u  ft. lie,  a  security  upon  the 
crtocts,  and  thus  avoid  the  delivery  of 
possossion  which  is  essential  to  the 
validity  of  a  pledge,  it  was  held  inoper- 
ative. Molf'al  A-  Jiurland,  M.  Judgment 
loversing,  27  May,  1884.  Sir  A.  A.  Do- 
rioii.  ( '.  J.,  Monk,  Kamsaj'-,  Cross,  Baby, 
.1.1.  Reported  4  Dec.  d'A.  59.  7  Leg. 
News  1 82.  Reversed  in  .Supreme  Court. 
1 1  Suji.  Com-t  Rep.  46. 


The  plaintiffs  were  trustees  under  a 
(lecnl  of  assignment  from  insolvents, 
with  authority  to  carry  on  the  business 
until  it  should  be  wound  up,  v?hichwas 
to  be  completed  withm  two  or  three 
years.  The  business  was  not  wound 
up  in  that  time,  but  was  carried  on  by 
the  plaintiffs  on  an  extensive  scale  with 
fiiiuls  raised  on  their  own  credit,  and 
lui'ge  losses  were  incurred.  Held,  by 
tiie  majority  of  the  Court,  in  an  action 
by  the  plaintiffs  against  creditors  who 
had  signed  the  trust  deed,  to  oblige 
them  to  lepay  the  amount  of  such  los- 
ses, that  the  plaintiffs  were  not,  under 
the  circumstances,  agents  of  the  credi- 
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tors,  so  as  to  make  the  latter  liable  for 
the  result  of  their  oi^erations.  Chinic 
et  al.  d-  Garneau.  (I.  .)  udgment  confir- 
ming, 7  May,  1884.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  7  Jieg.  News  210. 

Le  mandataire,  qui  reQoit  de  son 
mandant  une  somme  d'argent  a  remet- 
tre  a  un  tieis  pour  eteindro  une  obli- 
gation du  mandant  vis-a-vis  de  ce  tiers, 
(ioit,  si  I'obligation  a  taux  eleve,  faire 
diligence  pour  executer  son  mandat, 
sans  quoi  il  sera  tenu  au  paiement  de 
cet  interet  pour  tout  le  temps  qu'il 
aura  neglige  do  faire  remise  des  sommes 
d'argent  dont  il  etait  porteur  pour  le 
tiers.  Dulac  &  Jiohluc.  il.  .Judgment 
confirming,  8  Oct.,  iS8.").  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
J.l.  Ramsay,  J.,  dis.  Rep.  14.  Rev. 
Leg.  ;>5'.i,  8  Leg.  News  370. 

(Following  Broivne  cl  al.  vs.  Pinson- 
?ta»Z/,  .')  Supreme  ( 'ourt  ]\eports  102.) 
An  a.ssignment  by  an  insolvent  debtor 
of  his  estate  ior  the  benefit  of  his  cre- 
ditors, does  not  coui'er  upon  the  as- 
signee the  right  to  pursue  or  defend 
in  his  own  name  the  actions  accruing 
with  regard  to  the  estate  and  property 
assigned.  Reynar  <f;  Porteons  et  al. 
(J.  Judgment  reversing,  8  Oct.,  188"). 
Sir  A.  A.  Dorion,  C.  J.,  !Monk,  Ramsay, 
Baby,  J  J.  Ramsay,  J.,  dissenting  as  to 
reasons,  was  of  opinion  that  the  legal 
title  was  not  in  Porteous,  differing  in 
that  from  the  case  of  Jiitrland  &  Mof- 
fat. In  the  case  of  Jirowne  et  al.  & 
Pinsonneault  the  question  was  not  adju- 
dicated upon  by  this  court.  ( 1 ) 

Appellant  &  Resi^ondent  are  banks, 
— the  former  a  saving's  bank,  and  the 
latter  an  ordinary  banking  institution. 
On  the  13th  Sep.,  1873,  C,  Resjiondent's 
cashier  obtained  a  loan  in  his  own  name 
from  Appellant,  on  the  security  of 
shares  of  the  Respondent  bank,  stand- 
ing also  in  his  own  name.  These  shares 


(1)  Tiie  Supreme  Court  did  adjudicate 
upou  the  two  questious,  which  was  not  abso- 
lutely necessary.  This  according  to  a  learned 
and  polite  dictum  reproduced  iu  Cassel's  Di- 
cest,  1),  38,  is  "  extra  judicial  and  uuwarrau- 
ted." 
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declining  in  value,  C.  substituted  there- 
for notes  the  property  of  Respondent, 
intimating  that  the  loan  was  made  to 
Respondent,  and  not  to  himself  per- 
sonally. On  the  23rd  June,  1875,  the 
transaction  was  entered  in  the  books 
of  Respondent  as  being  a  transaction 
of  Respondent  and  not  of  C.  personally 
and  on  the  29th  July,  1 875,  the  pass- 
book between  Appellant  and  Respon- 
dent was  altered  in  accordance  with  the 
same  pretension. 

Held: — That  a   principal     may,  by 
•subsequent  ratification,  or  even  by  tacit 
acquiescence,  render  himself  responsi- 
ble to  a  third  party  for  tlie  act  of  his 
agent  in  excess  of  his  authority,  and 
that  in  this  case  the  Respondent,  lieing 
well  aware  of  Appellant's  pretension, 
and  having  acquiesced  in  it  until  5th  ; 
of  August,   1870,  and  obtained  other  i 
loans  from  the  Appellant,  must  be  held  | 
to  have  ratitied  the  act  of  its  agent  C, 
and  become  bound  thereby.     La  Ban- 
,  ue  d' Epargnes  de  la  Cifd  et  dii  Dis-  \ 
trict  de  Montreal  &  La  Banque  Jacques 
Cariier.    M.    Judgment  reversing,  25 


Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 


Baby,  JJ.  Rep.  M. 
9  Leg.  Mews  S5. 


L.  R.  II    (I  B.  22, 


A.  acting  for  B.,  his  undiscovereil 
principal,  sold  to  C.  a  cargo  of  coal  to 
arrive,  C.  to  have  the  option  of  taking' 
the  coal  at  the  weight  given  in  the  liili 
of  lading  or  of  having  it  re-weiglied  at 
seller's  expense,  C.  accepted  the  coal 
without  re-weighing,  but  alterward-i 
weighed  it  in  his  own  yard,  without 
notice  to  the  seller,  and  mixed  it  witli 
other  coal.  Held,  that  B.  the  undis- 
covered principal,  might  sue  on  tlie 
contract  in  his  own  name.  That  C,  by 
tendering  in  his  second  plea  the  price 
of  the  coal  admitted  to  have  been  re- 
ceived, acknowledged  that  the  action 
had  been  properly  brought  by  B.  The 
Canada  Shipping  Co.  tfe  IVie  Victor 
Hudon  Cotton  Co.  M.  Judgment  rever- 
sing, 24  March,  1882.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Baby,  JJ, 
The  Chief  Justice  and  Ramsay,  J,,  dis. 
Rep.  5  Leg.  News  302,  2  Dec.  d'A.  356. 


January,  1880.  Sir  A.  A.  Dorion,  C.  J, 
RaK.  <  >,  Cross,  Babv,  J  J.  Rep.  M.  L.  R 
II  Q.  B.  04.  9  Leg.  News   SO. 


Where  an  agent  in  making  a  contract 
;  fraudulently  suj^pressed  a  material  fact 
!  within  his  knowledge,  his  principal  can- 
^  not  profit  by  the  fraud,  although  he 
j  was  himself  ignorant  of  the  fact  sup- 
Where  an  agent  acting  for  the  gov     pressed,  alterius  circumventio  alii  non 

ernment  discloses  his  agency,  he  is  not   lyroihet  actionem^  de  vig.  in-'2,  49. 

personally  liable  until  he  has  received 

funds   to  pay  the   amount  due.     It   is 

not  necessary,  to  make  the  agent  liable, 

that  he  should  have  received  a  sum  of 

money  to  pay  the  iiarticular  claim  sued 


for ;  it  is  sufficient  if  he  has  received 
money  to  pay  accounts  of  that  kind. 
But,  held,  in  the  present  case,  that  the 
evidence  of  his  having  funds  was  insuf- 
ficient. Qucsncl  (fr  Bdand.  Q.  .Judgment 
reversing,  5  February,  1880.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  -JJ.  Tes. 
sier,  Cross,  J.T.,  dissenting.  Rep.  9  Leg. 
News  105.   12Q.  L.  R.  129. 

The  agent  of  an  insurance  company 
has  no  authority  to  accept  an  insurance 
and  give  a  receipt  for  his  indi- 
vidual debt  to  tlie  person  insuring, 
and  such  act  on  his  part  will  not  bind 
the  company.  The  Citizens  Lisurancc 
Co.  k,  Bourguignon..  M.  Judgment  re- 
versing, 25  January,   1880.  :^ir    A.  A. 


And  so  where  shares  were  sold,  pur- 
porting to  be  shares  of  an  incorporated 
company,  when,  in  fact,  no  such  cor- 
poration was  in  existence,  the  error  into 
which  the  purchaser  was  led  was  suffi- 
cient to  annul  the  contract.  Chretien  k 
Crowley.  M.  .Judgment  confirming,  I'J 
January,  1 882.  Rep.  5  Leg.  News  2G2, 
I  Dec.  d'A.  385. 

Under  the  terms  of  the  following  let- 
ter the  signer  intended  to  make  liiiii- 
self,  and  is  personally  liable  : 

Montreal,  May  nth,  1877. 

Messrs,  Ritchie  &  Borlase, 

(rentlemen. 

We,  the  luidersigned,  acting  as  di- 
rector and  secretary  of  the  Montreal 
Omnibus  Company,  hereby  agree  to  see 
tlie  account  that  Brown  and  St.  Charles 
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liavo  against  tho  above  Company  duly 
sin  tied,  i>rovided  tho  said  account  shall 
ho  made  out  and  agreed  upon  as  eitlier 
tlie  Court  or  arbritators  appointed  shall 
livcido. 

(Signed)     It.  Kkrk, 
\s  President  of  the  Montreal  Omnibus 
I'ompany. 

Although  tho  above  letter  was  evi- 
ioiitly  incomplete,  having  beenintend- 
1(1  to  be  signed  by  more  than  one  indi- 
vidual, yet  the  signer  waived  the  right 
he  might  have  had  to  treat  it  as  an 
incomplete  document,  by  signing  and 
.ielivoring  it  to  the  Plaintitrs  agents. 
Kerr  •{■  firown  cl  al.  Judgment  con- 
rinning,  14  Dec,  1S7S.  Dorion,  C.  J., 
Monk,  Hamsav,  Tessier,  Cross,  J.J.,  dis. 

The  agent  of  an  insurance  company 
annot  liind  the  company  by  agreeing 
to  liold  a  party  insured  for  board  and 
lotlging  he  was  to  furnish  the  agent. 
But  where  the  agent  made  a  note  for 
the  insured  which  he  gave  him  to  under- 
>tan(l  would  be  liipiidated  by  the 
:).'enl's  board,  and  gave  it  to  tho  com- 
|iany  who  held  it  as  cash,  the  company 
.villbe  liable  in  case  of  a  loss  by  fire. 
The  Ottawa  Aijricullural  Compan;/  d,- 
'•outliiUier  alias  Boutiqn^.  Judgment 
(Ontirniing,  22  September,  1874.  Dorion, 
('.  J.,  Monk,  Ramsay,  Tessier,  JJ. Cross,  \ 
1.,  .lis.  Kep.  2  Leg.  News  394. 

MANDATOR — c.  Interest. 

MARGUILLIER  EN  CHARGE— The  ac 

lion  to  compel  the  Marguillier  sortanl 
lie  chunjc  to  render  an  account,  maybe 
Inoiii-'lit  without  the  authorisation  of 
tiio  piu'ishoners,  contribuables,  as  being 
a  suit  necessary  for  the  recovery  of  the 
ordinary  revenues  of  the  Fabrique. 
iliis  case  is  therefore  within  the  excep 
tion  of  art.  24  of  the  arret  of  St.  Jean 
'.n  ;irice,  whereas  the  case  of  Verch^res 
li-  Verc/icres  is  within  the  rule  of  tho 
;aticle. 


In  a  case  like  this  it  is  the  duty  of 
tho  new  Marguillier  to  proceed  to  re- 
(ovor  by  suit,  aprhs  n€anmoins en  avoir 
oitiinutniqui  au  bureau  ordinaire,  d, 
inine  de  demeurcr  en  son  propre  et  vrai 
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nuiii,  garant  et  rcsfxinsable  dc  lous  les 
^nineincnts.  Un  the  merits  it  is  no 
answer  in  the  mouth  of  the  old  Mar- 
guillier to  say  that  ho  camiotget  access 
to  the  books,  anil  therefore  to  ask  the 
dismissal  of  the  action.  Le  CiirS  et 
Marguilliers  de  lieauliarnois  cO  liobil- 
lard.  M.  Judgment  leversing,  10  March, 
1S77.  Monk,  Jlamsay,  Sanborn,  'I'essier, 
JJ. 

Usage  as  to  mee/ings  to  appoinlmar- 

gitilliers 11  n'a  pas  etc  prouve  que, 

d'aprcs  I'usage  dans  la  paroisse  de  St. 
Thomas  de  Montmagny,  que  les  pa- 
roissiens  ne  pouvaient  elire  comme 
ilarguillier  que  I'une  des  trois  person- 
nes  proposees  par  le  Marguillier  sortant 
de  charge,  sans  pouvoir  eux-memes  en 
proposer  d'autres. 

En  sui)posant  qu'un  tel  usage  auraifc 
ete  prouve  il  ne  pourrait  prevaloir  siu' 
le  dioit  que  les  paroissiens  ont,  en  vertu 
de  la  loi,  d  elire  I'un  d'entr'eux  pour 
etre  marguillier  sans  aucu'ie  restriction 
quant  a  leur  choix.  Moreau  Collin.  Q. 
Judgment  reversing,  5  December,  1874. 
Dorion,  C.  .T.,  Monk,  Tasclierea'  i,  Ram- 
say, Sanborn,  JJ.  Rej).  19  J.  20. 

MARRIAGE  CONTRACTS.— A  donation 
by  contract  of  marriage  of  all  the  movea- 
bles belonging  to  the  deceased  at  tho 
time  of  his  death  liecomes  inoperative  if 
the  donor  sells  all  his  movables  before 
his  death.  Cahill  &  Hachcttc  et  al.  M, 
.ludgment  conHrming,  15  March,  1876. 
Dorion,  C.  J.,  !Monk,  Ramsay,  Sanborn, 
J  J.  Rep.  7  Rev.  Leg.  513. 


T'ho  einploie  of  money  stipulated 
propre  of  the  wife  by  mari-iage  contract, 
nuist  bo  made  incontinently  at  the  ac- 
quisition of  the  i^roperty,  and  the  de- 
claration that  the  husbanil  employs  the 
money  on  property  already  purchased 
by  him  is  only  a  vente  d4gHis6e.  Dionne 
&  lioss,  (I.  Judgment  confirming,  3 
March,  ISSj,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

The  seiiarate  property  of  the  wife  in 
the  common  habitation  of  the  husband 
and  wife  is  not  property  in  possession 
of  the  husband.  The  City  of  Montreal 
el  al.  it    Greene  et  vir.  M.  .Judgment 
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oonfinninf,'.  I')  May,  1S7'.).  Sir  A.  A.  Do- 
rion,  i\  J.,  ^lonk,  IJainsay.  'I'essior, 
Cross,  JJ. 

A  liusband,  Dolemlant  in  a  suit  to 
authorize  his  wifo,  is  not  in  tlie  I'ecord 
so  as  to  be  bound  personally  by  the 
judgment  as  regarils  his  separate  and 
individual  interest.  Comte  k  Lacjac^. 
etvir.  M.  Judgment  23  January,  1S84. 
Sir  A.  A,  Dorion,  ('.  J.,  Ramsay,  Tessier, 
Cross,  Bab}',  J  J. 

La  saisie  de  bien  uieubles,  trouves  au 
domicile  d'un  debiteur,  ne  pout  etre 
annulee  purune  oj)  position  del'epouse, 
alleguant  qu'ello  est  separee  de  biens 
d'avec  son  mari,  et  que  les  effets  saisis 
hii  appartiennent,  si  la  preuve  etablit 
que  les  meubles  saisis,  bien  ([u'achetos 
partio  par  son  mari  au  nom  de  sa 
femme  et  partie  i>ar  colle-ci.  out  tous 
ete  payes  des  deniorsdu  mari. 

L'abandon  I'ait  a  telle  opposante  i)ar 
trois  des  creanciers  du  debiteur  saisi, 
de  meubles  appartenant  a  eeluici,  ne 
pent  faire  cette  opposante  proprietaire 
des  dits  meubles.  Tardif  A  Campbell  c I. 
al.  (1-  Judgment  conlirming,  (>  -May, 
ISSO.  Sir  A.  A.  Dorion,  C  J.,  liamsay, 
Tessier,  Cross,  Baby,  J  J.  Hep.  14  llev. 
Leg.  434. 

A  wife  commune  en  biens  with  her 
husband,  may,  i luring  his  lif'eLhne, 
validly  ronoimce  to  a  right  of  u'  ufruet 
reserved  to  her  in  the  event  of  her 
surviving  her  husband,  on  property 
possessed  by  him  subject  to  a  substitu- 
tion in  favor  of  their  children.  The 
fact  that  on  her  husbantl's  death  she 
renounced  to  the  community  will  not 
affect  the  validity  of  the  renunciation 
of  her  usufruct,  which  does  not  come 
within  the  piohibition  of  C.  C.  KiOl. 

The  jurisprudence  on  the  subject  of 
art.  1301  (I)  reviewed.  Langlois  cf; 
Langloift.  Q.  .Judgment  reversing,  4 
February,  18S0.  Monk,  Kamsav,  Cross, 
Baby,  JJ.  l{ep.  ;»  Leg.  News  'JO,' 

(1)  A  wife  cannot  bind  Jicrself  either  witli 
or  for  her  Inisband  otherwise  tiuui  as  being 
common  as  to  property  ;  any  such  obligatiou 
contracted  by  tier  in  any  other  qualitv  is  void  , 
and  of  no  effect.  1301  C.  C. 
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So  where  a  widow  claimed  her  dower 
on  real  estate  mentioned  in  lier  mai 
riage  contract,  and  charged  witli  dowei" 
which  had  been  exchanged  for  other 
real  estate,  with  her  consent,  lier  action 
against  the  iWentettr  will  be  dismissoil. 
Gironard  A  Tnidel,  iL  Judgment  con- 
lirming, 2J  January,  l,S84.  Sir  A.  A. 
Dorion,  C.  J.,  Uumsay,  Tessier,  Va-o^ 
Baby,  JJ.  Uep.  4  Dec."  d'A.  3".». 

When  the  surviving  husband  has  not 
maile  an  inventory  within  three  montii> 
of  the  doceas(>  of  his  wife,  there  is  con 
timiation  of  couununity  between  him 
and  his  children. 

Such  continuiition  of  community  iu;iy 
be  stopped  l)y  an  inventory  made  in 
due  i'orm  and  closed  in  presence  nfn 
I ^'^i t imc  contradict viir.  Vote  A-  Cod^.  (I 
.rudgment  reversing,  S  Sep.,  IS77.  Do- 
rion, C.  J.,  Monk,  kainsay,  Tessier,  J.I, 
Monk,  J.  dis.,  jirobably  owing  to  cei 
tain  irregularities  in  making  the  in- 
ventory in  the  jjarticular  case,  and  not 
on  the  general  principles  enunciated 
here. 

A  tripartite  community  of  jiropcrty 
is  dissolved  by  the  death  of  the  secoiiil 
wife  if  she  dies  without  leaving  any  mi 
tior  children,  and  tlii»  third  share  of  the 
second  wife  in  an  iuunoveable,  jmi- 
chased  dui'ing  the  existence  of  such 
tripartite  counnunity,  is  a  propre  oi'tln- 
issue  oi'such  secon<l  marriage. 

That  the  surviving  husband  has  no 
right  to  alienate  the  third  share  ofsiicli 
immoveable  after  the  death  of  the  se 
cond  wife,  and  the  purchaser  of  the 
rights  of  the  issue  of  the  marriage,  ol 
age  at  the  time  of  the  mother's  death, 
has  a  right  to  bring  his  action  of  par- 
ta</e  of  said  immoveable.  Frunca'uv  li' 
Mat/lien.  M.  Judgment  reversing,  I'l' 
December,  1870.  Dorion,  C.  J.,  Monk, 
Hamsay,  Sanborn,  Tessier,  J.L  Hep.  21 
J.  2SS,  8  Kov.  Leg.  Of).-.. 

As  the  cnnqnetn  of  the  previous  com- 
miinaiit6  do  not  fall  into  the  second 
cowmnHaut^  with  the  second  husband, 
it  follows  that  such  propert}'  is  not  con- 
veyed by  a  bequest  in  these  worib : 
"  lotiif  les  meubles  et  inimenbles  dSpeii- 
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danl  de  lenr  comiminmUi  et  acquis  par 
CHX  conjoiiitement,  de  qnelqtie  quality 
qa'ils  soient,  en  quelqve  lieu  qu'ils  st 
irouvent  et  situ^s  pour  2>ar  hti  en  f aire 
et  disposer,  etc"  Pilon  d-  lirunet  et  al. 
jr.  .Fiidginent  reversing.  27  May,  1SS2. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  J.I. 

Tlio  Iiusband  lias  no  power  to  hypo- 
thecate an  immoveable  conquet  of  the 
conuuimity,  after  the  dissolution  of  the 
community,  and  a  hypothec  givt-n  by 
liim  at  that  time  can  only  aft'ect  his 
half  of  the  property. 

The  heirs  at4a\v  of  the  deceased  wife 
arc  seizeil  by  operation  of  law  of  her 
siiare  in  such  immoveable.  (Art.  (JU7  C. 
C.I  Dallaire  &,  Gravel.  M.  Judgment 
reversing.  21  Dec,  1S78.  Sir  A.  A.  Do- 
rion, ( '.  J.,  Monk,  Hamsay,  Tessier,  Cross, 
.F.I.  Kep.  2li  J.  286,  2  Leg.  News  15. 

A  lmsl)iin(l  may  execute  a  valid  hy- 
potluM'.  in  favor  of  his  wife  on  his  im- 
moveable property,  in  lieu  of  a  hypo- 
tin  c  wiiich  she  had  by  her  contract  of 
marriage,  to  secure  a  sum  of  money 
brought  by  her  at  the  marriage  and  re- 
served as  propre  by  her  contract  of 
marriage.  La  Soci^t^  de  construction 
ilonlarcille  «k  Cousineau  et  vir.  M. 
.ludgment  confirming,  3  Feb.,  1880.  Sir 
A.  A.  Dorion,  C.  .1.,  Monk,  llamsay,  Tes- 
sier, Cross,  JJ.    Rep.  ;{  Leg.  News  :]2y. 

.\  right  given  to  an  intended  wife  by 
a  contract  of  marriage,  in  case  she  sur- 
vive her  intended  husband,  to  the  legal 
interest  of  one-third  of  the  property 
ami  assets  belonging  to  his  "  succession 
and  estates,"  cannot  be  exercised  during 
the  lifotinie  of  the  husband,  against  the 
liroperty  and  estates  assigned  by  him 
umler  the  Insolvent  Act  of  1875.  Work- 
man k  lienny  et  al.  M.  Judgment  con- 
firming. 5  Feb.,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Hep. 
23  J.  ;i24,  2  Leg.  News  82. 


Hi/pothec  of  propertji  oj  covimuniti/ 

after  its  dissolution I'he  heirs-at-law 

of  the  deceased  wife  are  seized,  by 
operation  of  law,  of  her  share  in  such 
immoveable,  and  a  husband  has  no 
power  to  hypothecate  a  conquet  of  the 


connnunity  after  its  dissolution,  except 
for  his  own  half  of  tiie  property. 

MARRIED  WOMEN Authorisation  of, 

to  appeal — A  married  woman  who  ap- 
peals must  be  authorized,  and  an  appeal 
brought  without  authorisation  will  be 
rejected.  <S7.  Jean  ,f;  The  Metropolitan 
Hank.  M.  .luilgment  rejecting  appeal, 
September,  1874.  Monk,  Taschereau, 
liamsay,  Sanborn,  J.I. 

Where  goods  are  sold  to  the  husband 
and  credit  is  given  to  him,  his  wife  se- 
parated as  to  property  will  not  bo  held 
liable.  iThe  case  of  Iludon  et  al.  cf-  Mar- 
ceau,  referred  to  23  J.  45.)  Paquette  d- 
Guertin  et  al.  M.  .ludgment  confirming. 
14  June,  187'.».  Sir  A.  A  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J.L  Rep. 
2  Leg.  News  21(». 

A  wife  s4par6e  de  biens  is  not  liabli- 
for  the  price  of  necessaries  furnished 
to  the  husband,  and  on  his  credit. 

Xor  can  she  become  liable  by  en- 
dorsing his  promissory  note  given  in 
payment  of  such  effects.  Bruncau  »f- 
Jiarnes  et  vir.  M.  .ludgment  reversing, 
22  June,  18S().  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  JJ.  Monk,  J.  dis. 
Rep.  .{  Leg.  News  3Ul,  25  .1.  245. 

Can  a  married  woman  bind  herself 
with  her  husband  and  how  !  Can  she 
renounce  to  her  reprises  f  —  These 
ipiestions  were  raised  in  Panel  k  Hamel 
but  not  decided.  Q.  December,  1 874. 
Dorion,  C.  .F.,  Monk,  Ramsav,  Sanborn, 
McCord,  JJ. 

A  marrieil  woman,  authorized  by  her 
husband,  can  bring  an  action  of  dam- 
ages in  her  own  name  for  personal 
wrongs.  Dame  Sarah  Ann  Waldon  et 
vir,  &  Dame  Maria  White  el  vir.  .ludg- 
ment confirming,  30  Jime,  1880.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  J.T. 

A  married  woman  is  liable  on  an 
obligation  entered  into  by  her  with  a 
party  in  good  faith  to  borrow  money, 
although  the  money  be  employed  to 
pay  her  husbands  debts.  Martel  ifr 
Prince,    il.  Jutlgment,  (1  March,  1877. 
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Monk,  Eamsav,    Snnborn,  Tessier,  .7J. 
Monk,  .1.,  (lis.  Jtop.  H  liev.  Leg.  138. 

La  femme  mariee  sous  le  regime 
d'ercclusion  de  communaute,  peut  em- 
prunter,  avec  I'autorisation  de  son 
inari,  et  que  I'obligation  qu'elle  con- 
tracte  pour  le  capital  ert  los  intf rets 
n'est  pas  proliibee  par  I'article  liiOl  C. 
0.  Ross  <{•  Jai  Soci4U  Permanent e  de 
Construction.  Q.  Jutlgment  confirming, 
4  December,  I8S2.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Iiamsav,  Cross,  Baby,  .I.J. 
Kep.  12K.  Leg.  1.3U.  ; 

MARITIME  LIEN.— An  action  brought 
to  recover  the  price  of  cord  nood  i'ur-  ' 
nished  in  eighteen  hundred  and  seventy  j 
six,  to  the  (Jttawa  and  Kideau  Forvvarcl- 1 
ing  Company,  in  Plaintiffs'  declaration 
mentioned,  at  difterent  times  during 
the  season  of  navigation  of  that  year,  ' 
and  not  for  the  last  voyage  of  either  of 
the  vessels  mentioned  in  the  said  de- 
claration, will  be  dismi8sed,the  privilege 
under  art.  23S3  s.  5,  C.  C,  being  only  i 
for  supplies  for  last  voyage  and  not  for 
the  season.  Otoens  et  al,  k   The   Union 
Bank  of  Lower  Canada.  M.  Judgment 
confiiTning,  3  February,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  JJ. 

MARRIAGE  L ICENSE.— v.  Proceuurk. 

MASTER  AND  SERVANT.— The  prin- 
cipal kinds  of  work  wliicli  may  be 
leased  or  hired  are : 

1.  The  personal  services  of  workmen, 
servants  and  others  ; 

2.  The  work  of  carriers,  by  land  antl 
by  water  who  imdertake  the  convey- 
ance of  persons  and  things  ; 

3.  That  of  builders  antl  others  who 
undertake  work  by  estimate  or  con- 
tract. 1066  C.  C. 

The  contract  of  lease  or  hire  of  per- 
sonal service  can  only  be  for  a  limited 
term  or  for  a  determinate  undertaking. 
It  may  be  prolonged  by  tacit  renewal. 
1667  C.C. 

It  is  terminated  by  the  death  of  the 
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party  liired  or  his  becoming  without 
fault  unable  to  perform  the  services 
agreed  upon.  It  is  also  terminated  by 
the  death  of  the  party  hiring  in  some 
cases  according  to  circumstances.  IfiGS 
C.  C. 

In  an  action  for  wagvs  by  domestics 
or  farm  servants  in  the  absence  of 
written  proof  the  master  may  offer  his 
oath  as  to  the  conditions  of  the  engage- 
ment, and  as  to  the  fact  of  the  payment, 
accompanied  by  a  detailed  statement. 
If  the  oath  be  not  offered  by  the  master 
it  may  be  deferred  to  him,  and  is  of  a 
decisory  nature  as  regards  the  subjects 
to  which  it  is  limited.  1069  C.  C. 

The  rights  and  obligations  arising 
from  the  lease  or  hire  of  personal  ser- 
vice are  subject  to  the  rules  common 
to  contracts.  They  are  also  regulated 
in  certain  respects  in  the  country 
parts  by  a  special  law  and  in  the  towns 
and  villages  by  bye  laws  of  the  res- 
pective municipal  councils.   1670  C.  C. 

Le  maitre  qui  renvoie  son  engage, 
sans  raison  suffisante,  sera  condamne  a 
lui  payer  des  dommages  egaux  aumon- 
tant  perdu  par  I'engage  pendant  le 
temps  pour  lequel  il  n'a  pas  etc  em- 
ploye, et  aussi  a  la  difference  des  gages 
par  lui  gagnes  ailleurs.  Robinson  ({• 
McMillan.  ^I.  Judgment  confirming, 
24  Ai)ril.  18S5.  Sir  A.  A.  Dorion,  C.  .J,, 
Monk,  h'amsay.  Cross,  Baby,  JJ.  Monk 
J.,  diss.     Kep. 


1 3  Kov.  Leg.  56.0. 


An  employer  is  liable  for  any  want  of 
i  care  on  his  part   by  which  his  servant 
is  injured  ;  and,  therefore,  if  he  engages 
,  an  unskilled  or  careless   person  to  con- 
duct his  work,  and  owing  to  the  want 
i  of  skill  or  care  of  the   person   so  em- 
I  ployed,  another  workman  is  injured, 
I  the  employer  is  resi)onsible.  But  in  or- 
I  der  to  hold  the  employer  responsible, 
!  it  must  be  clearly  established  that  tlie 
I  negligence  or  want  of  skill  of  the  fellow 
:  workman  caused  the  accident  by  which 
I  the  damage  was  occasioned.    So,  where 
!  two  workmen  were  engaged  in  an  ope- 
ration not  shown  to  be  hasardous,  and 
an  explosion  occurred  which  killed  the 
superior  workman  and  injured  the  plain- 
tiff who  was  assisting  the  other,  it  was 
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held  that  tlie  workman  iiijurecl  had  no 
liirht  of  compensation  from  the  em- 
jiioyer,  in  th(^  absence  of  any  evidenoo 
as  to  tlie  case  of  the  accident,  or  that 
tlie  omployer  was  in  fault  by  having 
liireil  a  careless  or  unskilful  workman. 
The  Si.  Lawrence  Siir/ar  defining 
Cnmpanii  (0  (amphell.  M.  .Fudgment 
)cvi:rsing,  :.M  March,  ISSf).  Sir  A.  A. 
l>(irion,  C.  .1.,  ^fonk,  Hamsav,  Cross, 
Ilabv,  JJ.  Kep.  M.  L.  U.  I.  (i  B.  liOO. 
I  Doc.  d'A.  KS(J. 

The  defendants  were  constructing  a 
building  in  the  City  of  Montreal,  and 
at  tlu'ir  solicitation,  men  (of  whom  the 
jilaintiff  was  one)  were  sent  by  the  cor- 
iMiiiiiion  to  introduce  water  from  the 
street  by  a  pipe  connecting  with  the 
building.  Tliis  could  not  be  done  with- 
out working  inside  as  well  as  outside. 
A  man  passing  along  the  wall,  above 
whore  the  Plaintiff  was  working  at  the 
jjipe  hole,  loosened  and  started  a  brick 
in  the  wall,  and  the  brick,  falling  down, 
injured  the  I'laintith  A  hammer  hail 
fallen  previously  and  warning  had  been 
irivcn  to  the  men  above. 

Hehl : — That  the  burden  of  proof 
was  on  the  Defendants  to  rebut  the 
) 'resumption  of  negligence,  and  this 
not  having  been  done,  the  Defendants 
were  liable.  Evans  d;  Monette.  M. 
•kiilgnient  confirming,  L'T  January,  ISSO. 
Sir  A.  A.  Dorion,  C.  J.,  Kauisay,  Tessier, 
( 'ross.  Baby,  JJ.  Kamsav,  Cross,  JJ., 
dissenting.  liep.  :\L  L.  K.  L>  Q.  B.  '1A6 
'.I  beg.  Mews  36(5. 

^L,  the  husband  of  plaintiff,  was  em- 
ployed  by  the  Defendant,  master  of  a 
steamship,  to  assist  in  unmooring  the 
steamship  then  lying  at  the  wharf  at 
Montreal,  and  about  to  put  to  sea. 
While  M.  was  standing  ready  to  cast  off 
tiie  stern  hawser  from  the  post  at  which 
it  was  fastened,  the  hawser  snapped, 
and  M.  was  fatally  injured. 

Held: — That  the  presumption  was 
tliat  the  rope  was  insufficient  for  the 
)iurpose  for  which  it  was  being  used,  or  ' 
tliat  the  ship  was  unskilfully  handled, 
and  in  either  case,  the  master  of  the 
sliii)  ^^''i**  responsible.  Corner  &,  liijrd, 
M.  .Judgment  contirming,  27  January, 


ISSP).     Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Uamsay,  Cross,  Baby,  J  J.  Hamsay,  Cross, 
i  ,hL,  diss.  Kep.  9  Leg.  News  374. 

An  employer  is  responsible  for  inju- 
ries to  his  employees  residting  from 
defects  in  the  tackle,  machinery  or 
appliances  provided  for  their  use. 
Tackle  used  in  work  such  as  loading  ov 
unloading  a  vessel  ought  to  bo  amply 
sufficient  to  withstand  any  strain  that 
is  likely  to  be  put  upon  it  by  ordhiaty 
\  unskilled  laborers  ;  and  where  tackle 
breaks,  without  any  extraordinary  strain 
upon  it,  it  will  be  presumed  to  be  in- 
sufficient, though  it  may  have  been 
used  previously  for  the  same  purpose 
without  accident. 

A  laborer  engaged  in  work  such  a^i 
loading  or  unloading  a  vessel  is  only 
bound  to  use  orilinary  care,  and  the 
empioj-er  is  not  relieved  from  respon- 
sibility by  showing  that  if  the  laborer 
had  used   the  greatest  skill  and  care 

;  the  accident  might  not  have  happened. 
Ross   <t   Lantjlois.  M.  Judgment   con- 

I  firming,  21    January,    KSS').     Sir  A.  A. 

1  Dorion,  C.  J.,  Kamsav,  Tessier,  Cross, 
Baby,  JJ.  Rep.  M.  L.  K.,  f.  Q.  B.  28(J,  4 
Dec.  d"A.  187. 

Tar  im  engagement  par  ecrit  entre 
I'appelante  Mile  O'lveefe  et  I'fntime 
en  cette  cause,  celuici  s'est  oblige  a 
]  fournir  de  I'ouvrage  (knitting)  a  lap- 
j  pelante  pendant  I'espace  de  neuf  mois 
depuis  le  4  Juin  1883.  L'ouvrage  n'a 
pas  ete  fourni,  et  l'api)elante  reclame 
dcs  dommages  de  I'lntime  pour  inexe- 
cution  de  contrat. 

Jii(j4: — lo.  Que  I'ecrit  en  question 
ne  mentionnant  pas  si  I'lntime  devait 
apporter  I'ouvrage  chez  I'Appelante  ou 
si  I'Appelante  devait  aller  le  chercher 
fi  I'etablissement  de  I'lntime,  I'Appe- 
lante etait  tenue,  d'apres  I'usage  gene- 
ralement  snivi  dans  de  semblables  con- 
trats  d'al'".  1.  chercher  chez  I'lntime, 
en  temps  uuio,  et  que,  comme  elle  ne 
s'est  pas  conformee  a  cet  usage,  elle 
n'a  droit  a  aucuns  dommages  de  I'ln- 
time. 

2o.  Que  dans  I'especelapreuve  testi- 
moniale  serait  illegale  pour  suppleer  a 
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MKASrUE  <>!•"  ACTIONH 


if-..  :?y 


«'pttG  IiuMinc  (In  contnit.  (yKeeJ'e  el 
I'ir.,  vs.  JJesJardinHfyi.  .Iixl^dment  con- 
tinnin>.',  L'l  .January,  IS>!.>.  Sir  A.  A. 
Dorion,  ('.  >L,  Kauisay,  Tessier,  Cross, 
Haby.  .1.1.  Koj).  4  Dec.  d'A.  .iOO. 

MATRIMONIAL  ADVANTAGES Tho 

scciuostration  ol'  tlio  property  of"  tho 
community  (luring  tho  pendency  of  a 
suit  for  separation  cons-entod  to  voUm- 
tarily  l>y  tho  liusband,  is  not  an  «d- 
vanta>?e  to  tlio  wile,  and  th<5  husband 
will  not  bt;  allowed  to  have  it  sot  aside 
MS  such.  Crosbie  d-  Jilaikloc.k.  M.  .Judg- 
ment confirming:,  27  .lanuary,  1S7(».  Do- 
rion, ('..].,  Monk,  Haujsay,  Sanborn,  'i'cs- 
sier,  .T.J.  Monk,  Kamsay,  .I.J.  dis. 

MEASURE  OF  ACTIONS.-  Samuel  S. 

Campbell  gave  a  mortgage  for  $  2.'i,U(X)  to 
Lucy  .Jane  Stevens,  hi.s  wife,  for  the  price 
of  tho  stock  in  trade  belonging  to  her  in 
a  partnership  wiiich  hail  existed  be- 
tween h(>r  and  one  Charles  Hairar,  in- 
cluding from  *l(t,(i(K)tolj;|  1.(100  interest 
on  said  price.  Camjibcll,  subsequently, 
gave  a  mortgage  on  the  same  prop(>rtv 
for  $  1 .'),()()( >  to  Walter  Bonnell  ;  whicji 
mortgage,  Bonnell  transferred  to  tho 
Appellant  as  collateral  security  for  a 
note  of$l2(),()0(),  discoiuitcd  on  the  same 
day,  the  bank  receiving  at  tho  same 
time  other  collaterals  to  secure  the  pay- 
ment of  the  note. 

Campbell  subseipiently  gave  a  mort- 
gage to  Brackley  Sliaw  for  5r4.'),()()(). 

Lucy  .Jane  Stevens  became  a  party  to 
the  deed  and  granted  to  Shaw  a  priority 
ol  hypothec  over  her  own. 

The  action  is   by  the    Appellants  as 
creditors   luider  the  transfer  of  tho  hy- 
pothec from    Boimoll,  to   set  aside  and 
annul,  as  illegal  and  void,  the  hypothec  i 
given  by  Campbell  to  his  wife,  and  the  I 
priority  given  by  the  latter  to  Shaw. 

As  the  Appellant  had  been  i)aid  the  ' 
lull  amount  of  the  note  of  $20,000  for  i 
which  the  hypothec  of  $1.5,00(thad  been 
transferred  as  collateral  security  only, 
the  Appellant  had  no  interest  to  contest 
the  hypothec  given  V)y  (Jampbell  to  his 
wife,  and  the  prioiity  given  by  the  lat- 
ter to  Sliaw. 
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The  other  fjucstions  raised  wore  noi 
decided  by  tin-  Court. 

But  Dorion,  C.  .J,,  hold  the  liypotlioc 
given  by  Campbell  to  his  wife  was, 
imdci  the  (;ircumstances,  a  trimsactioii 
forbidden  between  husband  and  wile. 
and  therefore  null  and  voiil,  and  that 
the  transfer  by  Bonnell  to  the  bankolaii 
hyi)0thec  to  secure  a  note  discoutitiMl 
on  the  same  day,  was  ntdl  and  void,  a.-* 
being  contrary  to  the  baidiing  a(!t  ;;4 
Vict.,  C.  ;■),  S.  4  ■  "ch  forbids  l)aiik.s 
to  advance  on  -ecurity  of  real  <,'s 

tate.  The  Jiank  of  Tomnto  d'  Perkiu.i 
ct  al  M.  .Judgment  confirming, 'J")  April, 
i.SST.  Sir  A.  A.  Dorion,  C.  .J.,  Monk, 
liamsay,  Cross,  Baby,  .1.1.  i{ep.  I  Deo. 
. I" A.  3.^7. 

MEDICAL  PRACTITIONER.- A  imili 
cal  practitioner  who  maliciously  and 
unnecessarily  divulges  tin?  nature  oi 
the  illness  of  a  patient  is  liable  in  dam- 
ages. Harf  A-  Therrien.  (i.  .ludgmciit 
reversing,  ')  .June,  IS7U,  Sir  A.  A.  Do- 
rion, (.'.  .J.,  Monk,  Hamsav,  Tessioi', 
Cross,  .1,1.  liep.  ;"»  (l  L  1{.  2t)7.  -'  I..!'. 
News  2(12.  '.)  Bov.  h«'g.  57^. 

MEMORANDUM  Astoplacingal.'nco 
interpreteil  to  'deed  of  exchange. 

Libhij  .1'  Wijm  .Judgment  revers- 

ing, March,  lS(,j.  x>orion,  C.  .J.,  Monk, 
Taschereau,  Kamsay,  Belanger,  ,1,1.  Tus- 
chereau,  Ramsay,  .J.J.,  dis, 

MINING  LEASE — A  mining  lease,even 
for  ".H)  years,  enregistered,  will  not  give 
the  holder  of  such  lease  right  to  oppose 
the  sale  of  the  lands,  except  it  be  snii, 
,ject  to  the  lease.  Anderson  «0  Tait  el 
al.  M.  .Judgment  confirming,  .lune, 
1S7-").  Dorion,  C.  .T.,  Monk,  Taschereau. 
Bamsay,  Sicotte,  .1.1 


MINING  RIGHTS— 

Mixios. 


0.   BiOASic Goi.ii 


By  the  old  law  of  France,  which  is  in 

i  force  in  Canada,  the  right   to  minerals 

did  not  pass  by  a  grtint  of  lands  to  the 

grantee,  without   special  words,  but  re- 

;  mained  in  the  Sovereign. 

!      The  King  of  ]<^ngland,  at  the  cession, 
i  succeeded  to  this  right. 
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riu' Sovi'i'cinn  loulil  pliant  tlii>  i'i(.'lit 
I.)  iiiitU'iiilrt  to  \vlinm-*(>rvt'r  lie  plciisotl, 
.mil  in  such  ciii^o  tin*  owners  of  llu'  »oil 
liail  no  right,  (•xccpt  to  an  IndtMnnity, 
loi' any  tliunajjcj*  tlicy  ini>.'lit  sutler  Ity 
ihc  mining  oporution.  h'luiiui  <(•  deLciji 
ilul.  ^i-  .luilgnuMit  conliiininj;,  7  Dec. 
1SS;I.  Sir  A.  A.  Dorion,  < '.  .1.,  Mt)ni<, 
Kiitnsay, 'r<'SJ*ii'i',  I5ul)V    1. 1.   Iii'p.  <)  l.c;/, 

NrW-   iOli. 

i;('>li()nili'nt  li'asi'd  to  AiijK'lI.T.iL  t!io 
ii::iit  to  mine  tor  asbestos  on  certain 
)iio|ierty  l)olon;.'in^'  to  Ilesponilont. 
Subsequently  lvfs|ion(lent  iijjrocil  to 
.|.(  lease  tlie  amount  ol'royalty  In;  was  to 
icH'eive  :  but  to  wliat  extent  Ai>pellant 
M\i\  Id  spondent  couM  not  ayree.  Appel- 
lant ki'pt  no  i'e;.'nlar  books,  but  liis  son- 
in-law  ami  a>,'ent,  at  all  events  for  somo 
purposes  kept  lull  aeeounts  and  appel- 
ant was  in  tlie  habit  of  referrin;,'  those 
wiio  dealt  with  him  to  this  a^reiit,  and 
lie  had  even  jiaid  iJespondeiit  on  the 
-tateinents  of  this  a<;ent.  Jfrttl,  that 
ihe  Appedant  was  boimd  iiy  the  state- 
ment of  aeeount  of  such  a,i;ent,  the 
iiiioimt  so  fixed  beni;;  less  than  IJes- 
idudent  would  be  entitled  to  niHJer 
tiio  law.  Jc/I'cri/  «t-  Lamb.  M.  .uidi,'- 
lui'ut  eontirming,  MO  dune,  INS(,.  Sir 
A.  A.  Dorion  C  .1.,  Monk,  lianisay, 
I'loss,  JJaby,  -M.  ("ross  ,1.  <lis. 

MINORITY.— Persons  of  eitliei-  sex  I'e- 
mains  in  niin(U'ity  until  they  attain  the 
lull  ago  of  twenty-one  years,    libl  < '.  ( '. 

Kmancipatioii  only  nioililies  the  con 
'lition  of  the  minor.   It  does  not  put  an 
1  lid  to  the  minority  iior  does  it   confer 
ill  the  rights  resulting  Irom    majoritv. 

MINORS.— It  is  only  in  ease  of  ne- 
ro-sity  that  the  Court  will  authori/u 
liie  sale  of  the  real  estate  of  minors. 
And  where  such  necessity  does  not 
I'xist  the  Coiu't  will  refuse  such  order, 
iliiioiigh  a  majority  of  the  family 
"MiiK-il  advise  the  sale,  liiliccan  A 
'/(crrp///*'.  Q.,  .5  Sep.,  1S7().  Dorion,  (,'. 
)..  Monk,  Ranisav,  Sanborn,  Te-sier, 
■ll.  Kep.  12  (,>.  L.  R."  I'Jl.  •)  IJev.  Leg.  tJ(J4. 

fhe  father  of  minora,  legatees  under 
■A  will,  cannot  exclude  the  testamentary         Wall — Diciding Alleged  encroacli- 


execlltor     liom     the     pOS^rs^  ,)|)    of  (iio 

moveable  property  ol  (lie  siieeessioji, 
even  for  the  use  of  the  minorn.  Nor- 
tnnudeiiH  <t-  Mclhiniiell.  Af.  .ludgiuent 
eonlirming,  L'T  May,  |ss»».  Sir  A.  A. 
Dorion,  ( '.  .!,,  .A[oiik,  b'nuisay,  <'ros8, 
Haby,  .1,1. 

MIS  EN  CAUSE.—/'.  Tinniion.s  H  al, 
((•  (Jrn.is.  M.,  .lune,  InT').  .Nfonk,  Tas- 
eliereau,  K.imsay,  Saniiorn,  Sieotle,  J.I., 
(lis.  Walker  \  S/icj>/iaril  \  Lahelle.  M., 
September,  I sTC.  Monk,  Hamsay,  San- 
born, Tessier,  .1.1. 

MISNOMER.  —  rh(>  naini^  of  respon- 
dent was  "  Thomas  .1.",  an<l  not 
•'  Thomas  "  as  in  the  writ  ami  declura- 
tion.  Held,  eontirming  the  i;;dgmont 
of  the  Court  below,  tlia>  this  was  not 
such  a  misnomer  .'is  to  give  gr  'urv!  for 
an  extseption  d  la  Jornu:  Kearn  <fr 
Maloiicj/Al.  1  December,  1^77.  Dorion, 
(/'.  .1.,  Monk,  Tessier,  Cross,  ,1.1.  I{e2».  J 
liOg.  News  4.'J. 

MISREPRESENTATION.— //Ve  Inmr- 

(tnce Insuring   a  building   warranted 

to  1)1!  used  as  a  grocery  and  dwelling, 
in  which  there  is  no  bur,  but  where 
imder  lic(*nce  spirituous  liiiuots  are 
sold  by  the  glass  as  in  a  t.avern  is  not 
a  misdescrii>tion.  amounting  to  mis- 
representation. The  (Janada  Fire  tfe 
Marine  Insurance  Co.  \,  Parent.  Q. 
•ludgmont  eontirming,  4  .September, 
IS7',t.  Sir  A.  A.  Dorion,  C.  .1.,  Monk, 
liamsay,  Tessier,  (Jross,  J.l.  Kamsay,  ,1., 
dis. 

MISTRIAL— y.  Cui.mixai.  Law. 

MITOYEN  WALL.— Where  the  Plain- 
tilt's  wall  is  not  plumb  but  leans  over 
his  neighbour's  land  and  the  neighbour 
also  buihls  a  wall  which  following  .the 
inclination  of  Plaintitt's  wall,  is  ra'scd 
above  it,  and  is  terminated  so  as  to 
make  it  a])pear  jdumb,  an  action  will 
be  dismissed  which  claims  indemnity 
Irom  the  builder  of  the  second  wall. 
Qainn  A  Lednc.  ^I.  .Judgment  rever- 
sing, Ti  May,  1.SS2.  Sir  A.  A.  Dorion,  C. 
.L,  Kamsay,  Tessier,  <_'ross,  Baby,  JJ. 
Uep.  (i  J.og.  News  2S7. 


( 
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MITOYEN  WALI, 


ment.  Quinn  cO  Leduc.  M.  Judgment 
reversing,  27  May,  1882.  iSir  A.  A.  Do- 
rion,  C.  J.,  Kamsay,  Tesssier,  Cross, 
Baby,  J.T.  Kep.  G  Leg.  News  2S7. 


Caviphell  k,  McKinuon.  —  As  to  in- 
demnity for  supersti'ucture,  and  mean- 
ing of  "  lleberge."  M.  Judgment  con- 
firming, 27  January,  1870.  Dorion,  C.  J., 
Monk,  Kamsay,  Sanborn,  JJ.  Ramsay, 
J.,  (lis.  as  to  works  not  existing  when 
the  Defendant  settled  with  Plaintift" 
for  superstructure. 

If  a  neighbour  l)uilds  on  a  wall  which 
is  not  mitogen  without  taking  the  pre- 
liminary proceedings  required  by  law 
he  will  be  guilty  of  trespass  and  the 
Court  will  condemn  him  to  damages 
ibr  such  trespass  to  take  down  the 
building  so  erected. 

But  if  by  his  plea  the  Defendant 
offers  to  pay  lor  the  use  of  the  wall  the 
Court  will  suspend  its  order  to  de- 
molish the  l)uilding,  in  order  to  give 
the  Defendant  time  to  take  the  pro- 
ceedings by  law  required  to  authorize 
him  to  make  the  wall  common.  Hart  <(• 
Joyce.  M.  Judgment  reversing,  22  June, 
187(').  Dorion,  C.  J.,  Monk,  Hamsay, 
Sanborn,  Tessier,  JJ.  Rep.  S  Rev.  beg. 
209.  Continued  in  Supreme  Court, 
January,  1877.  Richanls,  (J.  C,  Iiitchie, 
Strong,  Taschereau,  Kournier,  IIoiu'v, 
J  J.  I  S.  C.  U.  321. 

A  proprietor  cannot  make  a  recess 
in  the  mitotjen  wall  without  the  consent 
of  his  neigiiboiu',  or  in  default  of  such 
consent,  without  having  it  established 
by  expertif  wliat  moans  shouhl  be  em- 
ployed to  prevent  the  new  works  being 
injuriou-*  to  the  neighboiu'.  Stephen  et 
al,  <f-  Walker  et  al.  M.  Judgment  re- 
versing. 2')  January,  18S;).  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay.  Tessier, Cross,  Baby, 
JJ.  Cross,  ,].,  (lis.  Rep.  0  Log.  News  28t). 

Action  of  damages  for  raising  a  con- 
sole and  for  a  deci.iiation  that  the  wall 
was  milnijeii.  Tiie  defend.ant  tendered 
a  snuiU  amount  of  damage  in  recogni- 
tion of  Plaiutitrs  right  of  action  and  said 
that  moving  up  the  console  to  the  top 
of  the  wall  did  not  alter  its  effect  as  a 
s\'^n  nl' mifoi/eviiete.    TIk^  Court  was  of 
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opinion  that  no  substantial  damage 
was  done,  and  that  therefore  the 
tender  was  sufficient.  On  the  other 
point  the  Court  was  with  the  Kespon- 
tlent.  Peachj  et  al,  A-  O'Neil.  Q.  Judi? 
ment  confirming,  0  December,  1884 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
J  J.  Rep,  8  Leg,  News  11. 

MOBILIZATION— A  question  of  the 
effect  of  stipulation  of  a?HeH6/meme)i/ 
raised  but. judgment  turned  on  another 
(juestion,  Panet  .f-  llamel  et  al.  (j. 
Judgment,  7  December,  1874,  Dorion, 
C.  J.,  Monk.  Jiamsav,  Sanborn,  Mi' 
Cord,  J.I. 

MONEY The  Court  of  Appeal  will 

not  give  .an  order  for  the  payment  of 
money  before  the  report  of  distributio'i 
has  been  homologated  in  the  Court  In- 
low  and  until  the  contestation  then  i< 
terminated.  Anger  et  al.  d-  O'Mearv. 
^L  Judgment  rejecting  motion.  '11 
March,  1879.  Sir "  A.  A.^Dorion,  C. ,',, 
Monk,  Ramsay,  'I'essier,  Cross,  J.) .  IJej'. 
2  Leg.  News  104. 

MONEY  LOST.— The  s(^cretary  troa. 
lU'cr  of  school  commissioners  being  iiu 
able  to  cash  a  government's  cheque 
given  to  him  for  school  purposes,  luand 
ed  it  to  the  chairman  of  the  commis- 
sioners to  be  cashed.  The  money  wa^ 
lost  by  the  chairman  oi'  stolen  from 
him.  Ifeld,  that  the  set^retary  treasure; 
was  not  liable  for  the  amount,  as  he 
.  h.ad  taken  roasonalilecareof  the  cheque 
and  was  in  no  way  in  fault  Onimet  .'• 
Verrille.  (I.  .ludgment  confirming,  4 
Dec,  1880.  Sir  A.  A.  Dorion,  C.J.,  Monk, 
Ramsav,  Cross,  Babv,  -U.  Rep,  7  Q.  L 
R.  :\\,  I   Dec  d'A.  (')(). 

I  Where  the  debtor  pays  into  the  haiuls 
of  the  bailitF,  who  has  in  his  hands  an 
opposition  by  another  creditor  sottin.' 
up  the  deconfiture  of  the  Defendant,  it 
is  the  duty  of  the  bailiff  to  pay  the 
money  into  Court.  Martin  A'  Kent  etui. 
M.  JudgnjentconHrming,  2."»  Sopteiul'er, 
bS8(;.  Sir  A.  A.  Dorion.  C.  J..  Ramsav, 
Tessi(>r,  Cross,  .IJ, 

MOTION V.   I'UOCKDIKK (  >l'l'0SIT10X. 

— An  ojipositiou  will  iu'  dismissed  on 
motion  if  it  be   tiled  without  the  order 
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ot  a  jiulge  in  conformitv  with  art.  C64, 
C.  C.  P.  and  34  Vic.,'  C.  4,  S.  8,  Q., 
amending  it. 

It  will  not  be  presumed  that  the  pu- 
lilications  required  by  law  have  not 
lieen  made  when  the  venditioni  expo- 
nas shows  proceedings  perfectly  re- 
L'tilar  on  the  face  of  it.  Delinelle  rf' 
Armstrong  ei  at.  M.,  1  ">  May.  1879.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
t'loss,  JJ.  Rep.  '1  Leg.  News  ITl.'  and  JO 
Kev.  Leg.  31;j. 

NoTK The  date  in  the  report  in  the 

I'evue  Legale  is  inexact,  and  Tessier,  J., 

'lid  not  sit. 

MOTION  IN  ARREST  OF  JUDGMENT— 

r.  Ji'KY  Tkiaf,. 

MOTION  FOR  NEW  TRIAL-Ib. 
MOTION.  —  Judgment    nou   obstante. 


MOVABLES Immovable  bij  desiina- 

''"» — The  plant  of  a  creamery,  such  as 
-tillions  of  setting  corks  on  puncheons, 
liogshcad,  casks,  sleighs,  refrigerators, 
i>  immovable  by  destination,  .ind  may 
1 10  validly  sold  by  the  sherilf  as  part  of 
the  realty,  although  it  be  the  separate 
}iroiierty  ot  anotlier  who  does  not  oj)- 
pose  the  sale.  liudden  A-  Knight.  M. 
■ludgment  confirming,  .J  Sep.".  1877. 
>ir  A.  A.  Dorion,  C.  J.,  ^lonk.  liamsav, 
Tossier,  Cross, .[,[.  Rep.  o  Q.  L.  R.,  273. 

MUNICIPAL  CASES.— Municipal  cor- 
poiations,  are  political.  They  are  con- 
tituted  by  particular  charters  or  by 
tlio  .Municipal  Code.  They  have  a  limit- 
ed power  to  make  laws,  styled  by-laws. 

The  by-laws  of  civil  corporations  have 
110  general  authority  over  those  who 
'!o  not  explicitly  or  implicitly  subject 
themselves  to  tlieir  operation. 

Dues  exacted  by  a  bylaw  thatisille- 
.'al,  or  illegally  under  a  by-law  made 
'vitiiin  the  powers  of  the  corporation 
may  be  recovered  back.  The  Corpora- 
tion of  the  Town  of  S(.  John  d-  Her- 
hand  el  al.  ^L  Judgment  confirming 
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June,  187;"),  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  JJ. 

Art.  7(»")  1 1 1  of  the  Municipal  Code  can- 
not be  so  interitreted  as  to  extend  to 
by-laws  made  beyond  the  powers  of  the 
municipality,  but  must  be  interpreted 
to  cover  irregularities  in  the  making  of 
the  by-laws  within  the  powers  of  the 
municipality.  So  when  a  municipality 
exacted  from  a  person  the  amount  of  a 
licence  for  the  sale  of  spirituous  liquors, 
under  a  by-law  made  in  violation  of  the 
terms  of  a  Statute  forbidding  munici- 
pal corporations  to  exact  such  licences 
the  person  paying  for  such  licence  may 
recover  back  the  sum  so  paid.  La  Cor- 
poration de  la  Ville  de  St.  Germain  de 
Bimoitski  cfr  Bin  fret.  Q.  Judgment 
4  March,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
J  Leg.  News  1  lo. 
i 

Corporations  will  be  enjoined  not  to 
collect  monies  under  an  assessment 
roll  informally  made.  Morgan  d-  Coi^. 
M.  Judgment  reversing,  22  June,  1889. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J.  ISir  A.  A.  Dorion,  C. 
.r.,  and  Tessier,  J.,  dis.  Rep.  3  Leg. 
News  274. 

And  where  money  has  been  paid 
under  such  illegal  assessment  roll  it 
may  be  recovered  by  action.  Lussicr  <{• 
Corporation  of  Village  of  Hochelaga. 
Ah;o  Valois  it  Commissaires  d'Ecole 
pour  la  Municipalitid' Hochelaga.  Rep. 
lb.,  227. 

A  municipal  corporation  ma}'  l^e 
called  in  en  garantie  by  a  proprietor 
whose  land  has  been  sold  lor  taxes  not 
due.  Wurtele  et  al.  d-  The  Corporation 
of  the  Township  of  Grantham.  Q.  Judg- 
ment reversing,  5  Dec,  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.,  Sanborn,  J.,  dis.  Rep.  6  Rev. 
Leg.  547. 


(1)  Neverthelpss  every  tax,  contribution, 
IX'ualty  or  obligation  imposed  by  any  bye- 
law  subject  to  be  annulled  and  payable  before 
such  bye-law  wag  set  aside,  is  exigible,  uot- 
withstiUidiug  the  setting  aside  ot  such  bye- 
law,  if  the  petition  on  which  such  by-law  was 
set  aside  was  not  presented  to  the  Court  with- 
in three  months  from  the  time  such  bye-law 
came  into  force. 
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The  statute  allowed  the  corporation 
to  tax  all  pedlers  or  petty  chapmen 
{colporteurs  on  marchands  amhulants) 
bringing  for  sale  into  the  city  any 
articles  of  connnerce,  ifec.  Under  this 
authority  the  Appellants  passed  a  by- 
law imposing  a  tax  of  $10  upon  all 
strangers  and  non-residents,  wlio  should 
come  into  the  said  city  to  sell  or  otter 
for  sale  goods  by  sample,  card  or  other 
marks.  The  Respondent,  a  commercial 
traveller,  having  offered  goods  for  sale 
on  sample,  but  made  no  sale,  was 
condemned  to  pay  the  said  tax,  and 
distress  was  taken  against  his  effects. 
He  resistetl  the  seizure,  on  the  groimd 
that  the  by-law  was  illegal,  as  being  in 
restraint  of  traile,  as  discriminating  be- 
tween residents  and  non-residents,  and 
as  not  following  the  terms  of  the  sta 
tute. 

Held,  that  the  conviction  was  right, 
and  the  by-law  valid  and  binding. 

It  is  not  necessary  that  the  delegated 
power  to  pass  a  by-law  for  a  particular 
jiurpose  be  exercised  in  the  express 
terms  of  the  law ;  it  is  sufficient  if  the 
terms  of  the  statute  be  substantially 
followed,  and  in  the  i)resent  case  the 
Respondent  was  within  the  fair  mean- 
ing and  intent  of  the  Act  a  colporteur 
and  marchand  ambulant.  And  it  made 
no  difference  that  he  did  not  sell,  but 
only  offered  for  sale. 

Discrimination  in  taxation,  as  bet- 
ween resiilents  and  non-residents,  is 
only  an  objection  when  it  is  unjust  and 
oppressive,  which  was  not  the  case  with 
the  by-law  in  iiuostion.  Nor  was  it  a  by- 
law in  restraint  of  trade.  Corporation  of 
Three  Rivers  ct-  Major.  Q.  Judgment 
reversing,  7  Dec,  IcS.s I.  Sir  A.  A.  Do- 
rion,  C  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  The  Chief  .lustice  A;  ( ".'oss, 
di.~.  Rep.  S(i.L.R.  I  SI.  II  Rev.  Leg.L'SS. 

The  Corporation  ol"  Three  Rivers  is 
authorized  to  seize  and  sell  the  move- 
ables of  any  proprietor  for  the  t«x  for 
water  supplied  to  the  lessee  of  such 
l)roprietor.  The  Corporation  of  Three 
Jiivers  &  Malhiot.  Q.  Judgment  rever- 
i?ing,  7  March,   I  SSI.  Sir  A.  A.   Dorion, 
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C.  .1.,  Monk,  Ramsay,  Cross,   Baby,  ,1.1. 
Cross  and  Baby,  JJ.,  dis. 

A  municipal  corporation  is  authorized 
to  amend  its  assessment  roll  witiiout 
being  called  upon  so  to  do.  Art. 7o4  |l, 
CM. 

And  such  coi'i)oration  may  caus(j  to 
be  estimaterl  for  the  purposes  of  taxa- 
tion the  buildnigs,  works,  niachiueiy 
and  improvements  on  the  property. 
Art.  7i'.K2i,  C.  M.  Montreal  Gas  Co.d- 
The  Corporation  of  The  Villac/e  of  Ho 
chelaya  M.  Judgment  confirming,  17 
Dec,"  iS8:i.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  J.J. 

jrporator  who  alleges  that  he  is 
su,  ring  an  actual  injury  from  the  un- 
authorized acts  of  a  cor)joration  may 
institute  an  action  in  his  own  name, 
without  the  intervention  of  the  Attoi- 
ney-tieneral,  to  restrain  such  unautlioi- 
ized  action. 

But  the  enactment  of  a  by-law  by  a 
corporation,  which  by-law  was  only  to 
take  effect  alter  being  ratified  by  the 
municipal  electors,  cannot  support 
such  action  by  a  corporator  before  the 
bv-law  has  b€?n  ratified. 


(1)  TliP  loeal  council  must  \vithiii  thirty 
diiys  next  after  tlie  notice  given  in  virtue  ot 
Art.  732,  examine  and  amend  the  valuation 
roll  dejtosited  liy  the  valuators,  even  thouj!!i 
no  petition  or  complaint  is  made  in  ret'ereiKi' 
tliereto  by  making  the  valuation  of  iiny  Su- 
able property  which  uiay  iuive  been  omitted, 
and  l)j'  inserting  therein  such  omitted  pro- 
perty with  its  Vidue  and  all  otlier  particulars 
relating  tliereto  required  by  art.  718,  by  strik- 
ing therefioiu  any  property  erroneously  iu- 
scited  therein;  Ijy  fixing  iit  such  sum  as  it 
think  reasonable  any  valuation  of  taxable 
proiierty  which  he  judges  to  have  been  uiado 
under  or  above  its'true,  real  or  auuual  valuf, 
or  by  correcting  the  names  of  persons  entered 
thciL-in,  ortlie  description  of  tlie  lauds  men- 
tioned therein,  or  by  inserting  therein  what- 
ever the  valuators  have  omitted  to  insert. 

(2)  The  actual  value  of  the  taxable  real 
estate  includes  the  value  of  all  buildings, 
factories  or  uiaciiine  shops  erected  thereon, 
and  of  any  improvements  wliicli  liave  lieeii 
made  thereto,  save  in  so  far  as  is  set  forth  in 
till!  two  followins'  articles. 
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Section  54  of  14  and  J  5  Vict.,  c.  128, 
rostricting  the  borrowing  powers  of  the 
Corporation  of  Montreal  to  £150,000, 
does  not  apply  to  subscriptions  for  rail- 
way purposes. 

A  by  law  of  the  Corporation  of  Mon- 
treal, for  taking  stock  in  a  railway,  was 
properly  submitted  to  the  qualified 
electors  generally,  (under  35  Vict.,  C. 
:',2,  s.  2)  the  provision  of  the  Municipal 
rode,  Art.  497,  not  applying  to  cities 
and  towns  incorporated  by  sjiecial  Act. 

riie  Act  of  the  Quebec  Legislature 
iti  Vict.,  c.  40,  was  not  unconstitutional. 
Mohan  <f:  Ihe  Maj/or,  itc,  of  Montreal. 
J[.  .ludginent  confirming,  liT  Jan.,  187*). 
Doiion,  C.  J.,  Monk,  Kamsay,  Sanborn, 
Tessier,  JJ.,  Monk  and  Kamsay,  J.T.,  did 
not  concur  in  all  the  cnnsiderants  of 
the  judgment.  They  thought  that  the 
liy-liiw,  illegal  in  the  commencement, 
had  been  rendered  valid  by  the  subse- 
4uent  legislation.  They  were  therefore 
nf  opinion  that  costs  should  not  be 
jiven  against  the  Appellant,  at  all 
events  in  the  Court  below.  Kep.  23  .1. 
Kill,  y  Kev.  Leg.  050. 


The  powers  of  a  municipal  corpora- 
tion to  expropriate  must  be  exercised 
in  c'onibriuity  to  law  a  peine  de  nullify. 
So  the  formalities  prescribed  by  a  Sta- 
tuto  for  the  opening  of  a  road,  and  for 
the  expropriation  of  the  owner,  must 
he  t'ollowed,  and  a  mimicipality  failing 
to  observe  such  formalities  will  be  con- 
lienined  to  restore  the  land,  and  pay 
damages,  although  the  formalities  ne- 
^lectt>(l  have  been  observed  after  action 
I'lought.  That  the  right  of  a  corpora- 
tion to  enter  upon  lands  depends  on 
\\\i  prior  evaluation,  'The  Corporation 
"f  the  Township  of  Nelson  <fr  Lemietix. 
■'udgment  confirming,  1(5  September, 
iNti.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
hanisay,  Sanborn,  Tessier,  J.J.  Hep.  2 
(,'.  L  i{.  225. 

Tlio  general  power  conceded  to  a 
inuiiicipal  corporation  to  expropriate 
lor  tlie  purpose  of  opening  streets,  is 
not  be  interpreted  so  as  to  over-ride  a 
■statutory  power,  previously  conceded, 
to  liold  certain  Land  for  the  purposes  of 
I  work  of  public  utility,  such  as  a  bridge. 


The  Mai/or,  »C'c.,  of'  Iberville  cf-  Jones  et 
al.  M,  .lodgment  confirming,  22  .June, 
18.80.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  .LJ.  Uep.  ;{  Leg.  News 


The  corporation  of  the  City  of  Mont- 
real is  liable  for  an  accident  caused  by 
the  bad  state  of  the  foot-path  of  one  of 
its  streets.  Dame  Grenierd-  2Vte  Mayor 
et  al.  of  Montreal.  M.  Judgment  rever- 
sing, 15  September,  1870.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsav,  Sanborn, 
Tessier,  .JJ.  21  J.  2%. 

NoTi-; By  this  case  it  would   seem 

that  the  case  of  O' Neil  ami  J^c  Mairede 
Quibec  is  over-ruled,  r.  10  L.  C.  K.  404. 

The  corporation  of  Montreal  is  liable 
in  damages  for  closing  a  street,  by 
which  access  to  the  property  of  the 
PlaintifFwas  rendered  notably  and  in  a 
special  manner  more  difficidt.  The 
Mayor  et  al.  of  Montreal  J-  Drummond. 
Taschereau.  Hamsay,  Sanborn,  Mackay, 
Torrance,  J.J.  Mackav,  Torrance,  .FJ. 
dis.  Kep.  18  J.  225. 

XoTi; This  judgment  was  reversed 

in  the  Privy  Council,  on  the  ground  that 
the  claim,  if  any  existed,  must  be  urged 
before  the  special  tribunal  of  commis- 
sioners, appointed  to  value  damages 
occasioned  by  expropriations.  Their 
lordships,  however,  incidentally  ex- 
pressed the  opinion  that  the  statutory 
power  to  close  a  street,  not  being  made 
specially  subject  to  damages,  the  cor- 
poration was  not  bound  to  indemnify 
the  proprietor.  In  a  later  case,  licll  <f: 
The  Corporation  of  Quebec,  the  jud'iciiil 
committee  explained,  that  they  did 
not  mean  to  say  that  if  access  to  a 
IM'operty  were  cut  off  damages  could 
not  be  recoveretl  from  a  corporation 
having  an  iniqualified  power  to  do  the 
act  complaineil  of.  This  court  has  not 
considered  itself  bound  by  these  dicta 
of  the  Privy  Council.  » )n  the  question 
of  jurisdiction  the  commissioners  are 
not  a  tribunal  and  therefor  going  before 
thein  is  merely  a  form  of  procedure, 
which  may  be  omitteil  expressly  or  im- 
pliedly by  the  parties.  In  addition  to 
this,  there  i-<  nothing  better  established 
in  our  law,  than  that  the  jurisdiction  of 
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the  ordinary  triluinals  is  not  taken 
away  by  the  mere  fact  of  a  special  ex 
ceptional  tribunal  being  appointed, 
unless  the  intention  of  the  legislature 
to  limit  the  ordinary  jurisdiction  is 
clearly  expressed.  The  second  point 
was  not  formally  decided,  and  the  case 
of  Bell  (fr  The  Corporation  of  Quebec, 
explanatory  of  the  above  case,  relies  on 
a  distinction  which  has  no  foundation 
in  our  law.  Depriving  a  i)arty  of  the 
egress  from  and  ingress  to  his  proi>erty 
which  he  has  hitherto  enjoyed,  is  a 
very  manifest  expropriation  ;  Init  there 
are  others,  sucli  as  making  a  street  an 
impasse,  close  to  a  man's  door,  'i'he 
opinion  expressed  in  the  case  of  The 
Mayor  of  Montreal  <{•  Drnmmond,  did 
not  really  turn  on  any  distinction  be- 
tween enclave  and  impasse,  but  on  the 
general  principle,  that  a  person  is  not 
liable  in  damages  for  doing  what  the 
law  permits  him  to  do.  <  »n  this  point 
there  has  never  been  a  question  "  nemo 
damnum  fecit,  nisi  qui  id  fecit,  quod 
J'acerejns  non  habet  nullus  videtur." 

The  City  of  Montreal  raised  the  level 
of  a  street  within  the  city,  so  as  to 
damage  the  property  of  the  plaintiff. 
An  action  of  damages  was  dismissed, 
under  article  li'JGI  C  (J.  (1|  The  Court 
of  A]»peal  maintained  the  plaintiff's 
right  of  action  in  the  ordinary  courts, 
and  that  the  damage  complained  of 
being  continuous  in  its  nature,  an(i 
there  being  no  special  plea  or  evidence 
to  show  when  such  damage  occurred  or 
ceased,  tlie  two  yt-ar  s  prescription  was 
not  applicable.  Grenier  et  al.  it  The 
City  of  Montreal.  M.  Judgment  revers- 
ing, ;^<'Fjb.,  iSSO.  Sir  A.  A.  Dorion,  125 
J.  138.  3  Leg.  News;")!. 

A  municipal  corporation  has  power  to 
make  a  transaction,  liachand  S:  La 
Corporation  de  St.  Thiadore  d'Actoii. 
M.  Judgment  reversing,  September, 
1874.  Monk,  Taschereau,  Kamsay,  Lo- 
ranger,  Beaudry,  JJ.  Dis.  Monk  «fc 
Beaudry,  JJ. 


(1)  The  following  actions  are  proscribed  by 
two  years. — 2o.  For  damages  resulting  from 
otfeiiees  and  quasi-offences  whenever  other 
provisions  do  uot  apply. 


La  Cour  Superieure  a  juridiction  potir 
connaitre  il'une  poursuite,  pour  1^. 
recouvrement  d'une  somme  excedant 
$2(KJ,  pour  travaux  faits  pour  una  coi 
jioration  raunicipale  sur  des  chemins 
aux  frais  du  proprietaire,  et  ce.  nonob- 
tant  les  articles  3'.»8,  401,  051  et  104:', 
C.  "M.  Ross  d-  Corporation  of  St.  Go. 
tilde.  Q.  Juilgment  confirming,  s  Jlav, 
i.sJSL'.  Sir  .V.  A.  Dorion,  C.  J.,  Ramsay! 
'I'essier,  Cross,  Babj',  JJ.  Rep.  ]  I  IJev. 
Leg.  ")2(t. 

Where  an  action  is  brought  against  ;i 
Municipal  Corjioration  for  damage.^ 
suffered  owing  to  the  road  not  bein;; 
kept  clear  of  snow,  the  action  is  not 
demurrable  because  it  does  not  alieirp 
opposite  what  lot  of  lam  I  the  damage 
was  sustained.  Patrick-  A  Corporation 
of  L'Aieuir.    (}.  thidgment   reversing. 

A  municipal  corporation  obliged  to 
keep  up  a  fence  on  a  railway-road  i^ 
liable  in  damages  to  the  neighborini: 
proprietor  tor  not  <loing  so.  Seneca: 
d-  Corporation  of  County  of  Chambhj. 
M.  .ludment  confirming,  2<i  >L'iy,  iSSi. 
Sir  A.  A.  Dorion,  C.  .T.,  Monk,  Kamsay. 
Cross,  Baby,  ,TJ. 

A  railway  company  was  pennittoij, 
by  the  act  incor2)orating  it  to  i)ass  it- 
line  through  certain  streets  of  the  city 
of  (Juebec,  with  the  consent  of  the 
corporation  of  Quebec,  so  as  to  guanl 
the  inhabitants  thereof,  and  their  ino 
perty  from  injurj-,  from  the  location 
or  construction  thereof,'  IG  Vic,  c.  lOn. 
sect.  3.  The  municipal  corporation 
granted  leave  to  the  railway  company 
to  pass  tiieir  line  in  a  street  where 
respondent  had  property,  to  his  great 
damage.  Kespomlent  sued  the  corpo 
ration  for  indemnity.  Held,  that  the 
corporation  was  not  liable.  (1)  Renaud 
d-  Corporation  of  Quebec.  Q.  Judgment 
reversing.  May,  18S4. 

Part  of  the  highway  untler  the  charge 
of  the  trustees  of  the  Montreal  turn 
pike  works,  wa.-^  interrupted  by  work- 
authorized  by  Statute  to  alter  tin. 
Montreal  water  works,  and  the  Coriio 
ration  of  Montreal  made  a  temporal) 
road  to  keep  up  the  communication  ot 
the    turnpike   road.    T'his    temporary 
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,oimnunitatioii  was  defective,  and  a  ' 
,  abman's  liorse  and  vehicle  were  in- 
iure<l  there.  Held,  that  the  Turnpike 
Trust  was  liable  for  the  damages.  The 
Trustees  of  the  Montreal  Turnpike 
Roads  cf-  Daoust.  M.  Judgment  con- 
tinning.  '1\  Sept.  1878.  Sir  A.  A.  Dorion, 
('.,[.,  ]VIonk,  Ramsay,  Tessier,  Cross, 
,1,1.  Kiunsay,  Cross,  JJ.  dis.  Kep.  23  J. 
i;,'),  ',)  Rev.  Leg.  651. 

Where  works  for  the  construction  of 
;i  railway,  authorized  by  statute,  pass- 
ing in  the  street  of  an  incorporated 
town,  injure  the  property  of  an  indivi-  | 
ihial,  his  action  for  damages  will  lie 
against  the  railway  company  and  not 
uirainst  the  Municipal  Corporation. 
Lambert  &  The  Corporation  of  Three 
Rivers,  ^l-  Judgment  reversing,  5  June, 
issu.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsay,  Tessier,  Cross,  JJ.  Tessier,  J., 
dissenting.  Rep.  10  Rev.  Leg.  35'J.  Also 
The  Corporation  of  Three  Rivers  <0 
Lessard,  decided  same  day.  Rep.  10 
l!ev.  Leg.  441. 

An  action  will  lie  against  a  municipal 
corporation  for  the  bad  state  of  a  road 
•.iider  its  control  owing  to  railway 
works  carried  on  under  a  statute,  and 
the  contractor  may  be  called  in  as 
garanl.  McGreevt/  &  The  Corporation 
<>f  Three  Rivers.  Q.  Judgment  confirm- 
ing, s  Sept.,  1881.  Sir  A.  A.  Dorion,  C. 
.1.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Ramsay,  J.,  dissenting  thought  the 
oorporation  was  not  liable,  hs  was  held 
in  the  cases  of  Lambert  &  The  Corpora- 
'ioH  (f  Three  Rivers,  and  Lessard 
against  the  same  corporation,  and  that 
tlieretbre  there  was  nothing  to  (/aran^n*. 
Secondly,  that  if  the  contractor  was 
acting  under  the  statute,  and  within 
its  powers,  the  railway  company  and 
nut  he,  was  liable,  unless  the  contractor 
had  agreed  to  pay  the  damages  ne- 
lessarily  arising  from  the  works,  which 
uid  not  api^ear  to  be  the  case. 

Where  a  right  of  action  exists  and 
the  court  of  first  instance  has  allowed 
trifling    damages,   (in   this    case    $1'2) 

ilthough  no  actual  damages  were  prov- 
'  d,  the  Court  of  Appeals  will  confirm 
the  judgment.   The  City  of  Montreal  A 

\i'orkman.    M.  Judgment   confirming. 


21  Dec,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Routhier,  JJ. 

A  party  who  seeks  damages  from  a 
municipal  corporation  for  injury  to  his 
houses  from  the  bursting  of  a  water 
pipe  or  the  overflow  from  the  hydrant 
must  show  that  the  damage  he  has 
sustained  is  the  direct  and  probable 
result  of  the  overflow.  L^Avenir  d'  The 
Citi/  of  Montreal.  M.  Judgment  con- 
firming, 1(1  March.  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

Action  of  damages  against  the  Cor- 
poration of  Montreal  for  tailing  to  carry 
out  the  stipulation  of  a  deetl  of  cession, 
by  which  Plaintiffs  ceded  to  the  said 
corporation.  Defendant,  the  land  of  an 
unrecognized  street,  on  condition  that 
the  said  corporation  should /aire  sans 
dilai,  lie  la  dite  lisih-e  de  terre,  une  rue 
publique,  sous  le  nom  de  la  rue  Lusi- 
f/nan,  et  devant  etre  ainsi  nommie  d. 
perp4luiti,  macadamis^e,  entretenue  en 
aussi  bon  4tat  et  condition  que  les  autres 
rues  publiques  de  la  dite  cit6.  The  Court 
made  an  interlocutory  order  to  the 
effect  that  the  corporation  should  per- 
form its  part  of  the  agreement  within 
six  months.  Plaintiffs  appealed,  and 
the  appeal  was  dismissed.  Roy  &  The 
Corporation  of  Montreal.  M.  -judment 
confirming,  27  January,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

Expropriation Where    a    statute 

has  given  parties  expropriated  the 
right  to  sue  for  increase  of  indemnity, 
over  that  fixed  by  the  Commissioners' 
award,  the  Court  is  bound  to  weigh  the 
evidence  presented  in  support  of  the 
action,  and  to  increase  the  indemnity 
if  the  evidence  is  such  as  to  sustain  the 
claim  for  increased  indemnity.  Bagg 
et  al.  k  the  Mayor,  &c.,  of  Montreal. 
M.  .Judgment  reversing,  17  June,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  19  .J.  136. 

In  an  action  for  indemnity  for  land 
taken  for  the  Montreal  Mountain  Park, 
the  Plaintiff'  can  go  into  the  full  evi- 
dence of  the  value.  And  the  true  value 
of  land  of  that  sort  will  be  its  price  in 
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the  market.  The  Mayor,  (tc,  of  Mon- 
treal &  Morrisson  et  al.  M.  Judgment 
reversing,  22  June,  1 870.  Dorion,  C.  J., 
Monk,  Kamsay,  Sanborn,  Tessier,  JJ., 
Monk  and  Kamsay,  JJ.,  dis.  ConHrmecl 
in  Privy  Council. 

The  formalities  prescribed  by  the 
statute  ibr  the  opening  of  a  roa'J,  and 
for  the  expropriation  of  the  property  of 
individuals,  must  be  rigourously  follow- 
ed and  are  d  peine  de  nullity.  And  a 
municipality  falling  to  observe  the  land 
exproi)riated,  and  to  pay  damages,  not- 
withstanding the  neglected  formalities 
have  been  observed  afteraction  brought. 

The  right  of  a  corijoration  to  enter 
upon  exproiiriated  property  depends 
upon  the  prior  evaluation.  The  Cor- 
poration of  the  Township  of  Nelson  tfc 
Lemieux.  Q.  Judgment  contirming,  10 


Sep.,  1S76.  Dorion,  C.  J., 
say,  Sanborn,  Tessier,  J.l. 
Ji.  225. 


Monk,  Kam- 
l{ei>.  2  Q.  L. 


Where  the  notices  by  posting  on  each 
lot  of  land  liable  to  expropriation  have 
not  been  given,  as  required  by  Sec.  176, 
s.  s.  2,  .'^7  Vict.,  c.  ;")!,  the  assessment 
roll  will  be  set  aside,  and  all  further 
proceedings  against  Plaintiff  as  regards 
the  assessment  will  be  stopped.  Demers 
&  The  City  of  Montreal,  M.  Judgment 
reversing,  20  June,  1879.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier,  JJ. 
Kep.  2  Leg.  News  226. 


I  the  use  and  destination  of  the  highway, 
so  as  to  cause  as  little  inconvenience 
as  possible  (compatible  with  the  oxer 
cise  of  the  privilege!  to  the  public,  aiii! 
the  adjoining  proprietors.  And,  in  tlie 
present  case  the  track  should  havt- 
been  constructed  on  the  part  of  the 
highway  used  by  vehicles,  and  not  on 
one  side  thereof  used  by  persons  on 
foot,  and  where  the  running  of  thi 
cars  interferetl  with  access  to  the  ail 
joining  property. 

Neither  the  trustees  of  the  Montreal 
Turnpike  roads,  nor  the  municipalitv 

i  of  the  parish,  had  any  right  to  author 
ize  the  laying  of  the  track  of  the  rail 
way  on  one  side  of  the  highway,  so  a> 

'  unnecessarily  to  injure  the  adjacent 
property.  Boss  A-  City  Passenyer  Rail- 
way  Co.  M.  Judgment  reversing.  Iii 
Sept.,  1879.  Sir  A.  A.  Dorion,  C.  .(.. 
Monk,  Ramsav,  Tessier,  Cross,  J-T.  Keii, 
24  J.  6U. 

An  injunction  to  prevent  tiie  Corpo- 
ration of  Montreal  proceeding  to  tin- 
sale  of  the  goods  of  a  wife  in  execution 
of  a  judgment  against  the  husband  will 
be  maintained.  And  the  goods  of  th- 
wife  in  the  common  domicile  will  no: 
be  considered  as  goods  in  the  i)0sse.- 
sion  of  the  husband.  The  City  of  Mont- 
real &,  Greene  et  vir.  M.  Judgment 
confirming.  15  May,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessier. 
(Jross  JJ.  Rep.  2  Leg.  News  1 70. 


Inequitable  exercise  of  a  Municipal 
Franchise — A  street  Railway  Company 
authorized  by  statute  (24  Vict.  c.  84 1 
to  construct  a  track  upon  and  along 
the  highways  in  the  parish  of  Mont- 
real, leading  into  the  streets  of  the  City 
"  and  to  use  and  occupy  any  and  such 
'•'  parts  of  any  of  the  streets  or  high- 
"  ways  aforesaid  as  may  be  required 
"  for  the  purpose  of  their  railway  track 
■'  and  the  laying  of  the  rails  and  the 
"  running  of  their  cars  and  carriages,  " 
exceeds  its  powers  by  laying  the  track 
on  one  side  of  a  highway,  within  six 
feet  from  the  line  of  the  adjoining  pro- 
perty, the  value  of  which  was  thereby 
greatly  diminished.  Where  a  right  of 
passage  is  given  it  should  be  exercised 
ex  aqua  et  bono,  in  accordance  with 


Under  the  Statutes  regulating  the 
Corporation  of  Montreal,  indemnity  i» 
due  for  any  act  of  the  Corporation,  al- 
though authorized  by  Statute,  which 
expropriates  or  directly  injures  a  pro 
prietor  or  his  property. 

The  27th  and  28th  Vict.  c.  60  only 
regulates  a  mode  of  procedure  by  com 
missioners,  and  it  would  seem  that  it 
only  applies  to  such  proceedings  as  art- 
provoked  by  the  Corporation.  Dame 
Julia  Morisson  &  The  Mayor  &c  oj 
Montreal.  M.  Judgment  contirming,  21 
December,  1880.  Monk,  Ramsay,  Baby, 
Doherty,  Jette,  J  J.  Rep.  25  J.  1.  4 
Leg.  News  25.  D.  C.  d'A.  107. 

The  owner  of  property  through  whicii 
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tlio  Miinii;il>ality  opens  u  front  road  is 
lioiinil  to  make  the  fence  separating 
his  property  from  sucli  front  road  at 
liis  own  cost,  and  that  this  rule  applies 
to  cases  as  well  before  as  since  the 
coming  into  force  of  the  Municipal 
Code.  Whitman  A  The  Corporation  of 
the  Tinrnshij)  of  Stanbridc/e.  M.  -Judg- 
ment contirming,  29  November,  I  SSI. 
Sir  A  A.  Dorion,  C.  .1.,  Ramsay, 'I'essier, 
Cross,  Baby  ,]J,  Ramsay,  .1.,  dissenting. 
Kepoi'ted 'Jft  ,F.  144,  4  Leg.  News  4U(), 
:IDec.  d'A.  112. 

J'oU  l)ridi/es The  .\ct  of  the  Legis- 

hitiire  of  (iiiebec,  ;i2  Vict.,  cap.  I.'), 
sect.  1 '.•!->,  authorizing  the  Lieutenant 
(iovcrnor  ill  (Jouncil  to  declare  forfeit 
(for  default  to  make  repairs)  the  right 
of  collecting  tolls  on  any  toll  bridge, 
and  to  transfer  the  property  therein, 
was  within  the  powers  of  the  local 
legislature,  and  that  the  Orders  in 
Council  mentioned  in  this  case,  forfeit- 
in;:  the  right  of  exacting  tolls  for  pas- 
sing on  a  toll  bridge  which  had  been 
placed  under  the  management  of  the 
Municipal  Council  of  Cleveland  and 
Melltouine  (Appellants)  by  order  of 
the  E.xecutive  Council  of  the  former 
Province  of  Canada,  and  transferring 
the  control  of  the  property  to  the  Ap- 
pellants, were  not  ultra  vires.  Munici- 
palitij  of  Township  of  Cleveland  <fr 
Muiiicipalit!/  of  Township  of  Mel- 
bourne it-  Brompton  Gov.  M.  Judgment 
reversing,  20  February,  1S8I.  Sir  A.  A. 
Dorion,  Monk,  Ramsay,  Cross,  Baby, 
,I.r.  liep.  2tj  J.  L  4  Leg.  News  277.  I 
Dec.  d'A.  353. 

.V  deed  of  sale  to  a  Municipal 
(,'ouncil  for  the  use  of  the  municipality 
lor  an  object  within  the  scope  of  the 
powers  of  the  council  binds  the  cor- 
poration. 


the  Babcock  Manufacturing  Compatiy 
being  a  foreign  principal. 

The  name  being  in  the  contract 
"  Oiner  ifc  Baker  "  insteail  of  Honu'r 
Baker  is  immaterial. 


The 
Baker  and  not  in  the  name  of  the 
Babcock  Manufacturing  Company  the 
other  party  to  the  contract  is  at  most  a 
([uestion  of  signification. 

Semble  article  1738  C.  C.  (1)  applies, 

{\)  A  factor  whose  principal  lesides  in  an 
other  country  is  personally  liable  to  third 


The  purchase  being  with  a  credit  of 
si.x  months  and  interest  at  (>  per  cent, 
while  the  resolution  authorising  a 
councillor  to  pay  cash  is  not  a  sub- 
stantial variation  from  the  authorisa- 
tion— the  delay  being  an  advantage 
stipulated  in  favour  of  the  corporation. 

By  article  463  ^I.  C,  village  corpora- 
tions are  specially  authorized  to  make 
provision  lor  the  extinction  of  tires 
and  therefore  the  council  in  purchasing 
a  Babcock  was  acting  within  its  general 
powers. 

There  is  no  principle  which  prevents 
a  corporation  buying  on  credit. 

After  an  article  has  been  received  it 
is  not  sufficient  to  resiliate  the  sale  to 
prove  that  it  does  not  meet  all  the 
expectations  of  the  purchasers,  and 
that  they  do  not  use  it.  It  must  be 
proved  that  the  machine  is  so  worthless 
as  to  make  its  sale  on  the  part  of  tlm 
vendor  amount  to  a  fraud.  Corporation 
of  the  village  of  IJ Assomption  i  Baker. 
M.  Judgment  confirming,  20  September. 
I  SSI.  Sir  A.  A.  Dorion,  C.  J.,  Monk. 
Ramsay,  Tessier,  Cross,  JJ.  Reported  4 
Leg.  News  370. 

I  Prods  verbal  of  Municipal  Council. 
— An  appeal  lies  to  the  county  council 
from  tlie  homologation  of  any  proems 
verbal  of  a  rural  municipality,  within 
thirty  days  of  the  notice  of  homologa- 
tion. (926  M.  C.  and8l'.».i 

By  article  100  of  the  same  (^ode,  any 
prochs  verbal  may  be  set  aside  by  the 
Circuit  Court.  There  is  no  appeal  from 
a  decision  of  the  County  Council  sittin;: 


persons  with  whom  he  coutniets  whether  tin- 
name  of  the  principal  be  known  or  not.    Tlie 
principal  is  not  liable  on  such  contract  to  tln^ 
third  parties  unless  it  is  proved  that  the  ere 
dit  was  given  to  both  pruicipal  and  factor  o 
to  the  principal  alone. 


or 


11 


■■■■: 


U  i 


'rt.'\ 


) 


t  '1 

:i;      If 

iii 
II 


Si  I 

Mm*.. 


i 


I 


479 


MUNICll'AIi   CASES 


MUNICIPAL   CASES 


48(1 


«' 


vm  'i 


in  appeal.  (106J,  2  M.  C.)  But  there  is 
nothing  which  limits  a^jpeal  I'rom  a 
Judgment  of  the  Circuit  Court  sitting 
in  appeal  on  a  proems  verbal  homologat- 
ed. It  is  a  judgment  of  the  Circuit 
Court  and  falls  within  the  operation  of 
article  1 142  C.  C.  P.  McLaren  et  al.  it 
The  Corporation  of  the  Township  of 
Buckingham.  M.  Judgment  reversing, 
.lune,  187J.  Monk,  Taschereau,  Ram- 
!?ay,  Sanborn,  Sicotte,  J.T.  Sanbern,  J. 
(lis. 


A  corporation  having  power  from  the 
legislature  to  alter  the  pavements  fi-om 
wood  to  stone   is  not 
on  this  alteration  simultaneously 


obliged  to  enter 


The  Appellant  having  obtained  the 
improvement  of  her  property  and  paid 
i'or  it  without  objection,  cannot  avail 
herself  of  slight  irregularities  to  recover 
l»ack  the  assessment. 

The  by-law  was  sufKciently  precise 
although  it  did  not  state  the  width  of 
the  flatstone  work  in  each  street.  Bain 
<0  The  City  of  Montreal.  M.  .Judgment 
confirming,  lU  January,  1S82.  !Sir  A.  A. 
Dorion.  C.  -J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  \iQ\).  5  Leg.  News  76,  2  Dec. 
d'A.22]. 

In  a  suit  by  a  Municipal  Corpora- 
tion it  is  not  necessary  to  produce  the 
resolution  of  the  council  authorising  the 
action.  Blouin  et  La  Corporation  of 
St.  Valier.  Q.  Judgment  confirming,  4 
December,  1880.  Sir  A.  A.  Dorion,  C. 
.1.,  Monk,  Ramsay,  Tessier,  Cross,  J.J. 
Rep.  I  Dec.  C.  d'A.  147. 

Within  the  scope  of  its  functions  and 
without  fraud,  a  municipal  council  may 
make  a  purchase  on  credit,  when  it  has 
not  cash  in  hands  to  pay  for  the  article 
required,  and  although  no  means  are 
provided  by  assessment  or  otherwise  to  ' 
pay  for  it,  and  thus  bind  the  corpora- 
tion. Art.  663  M.  C.  gives  general  au-  ', 
thority  to  village  corporations  to  pur- 
chase fii'e-engines  and  means  for  the  i 
extinction  of  fires.     Corporation  of  the 
Village  of  VAssomption  &  Baker.  M.  ! 
. Judgment  confirming,  20  Sep.,   1881.  ; 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay,  I 
Tessier,  Cross,  J.J.  Rep.  4  Leg.  News  370. 


Under  art.  100  of  the  'SI.  C.  every 
elector  has  a  right  to  jjroceed  befoie 
the  Circuit  Court  with  regard  to  any 
valuation  roll.  And  there  is  appeal 
from  any  judgment  of  the  Circuit  Court 
when  the  amount  in  litigation  exceed- 
f](M).  Blackburn  d'  T'he  Corporation  ot 
Chateau  Richer.  Q.  Judgment  rever- 
ing, f)  Oct.,  KSS2.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  J,i, 

A  District  Magistrate  has  jurisdic- 
tion over  cases  for  the  collection 
of  municipal  taxes,  no  matter  to 
what  amount  An(l  under  articlej; 
y3'J  and  95 1  of  the  above  Code,  a  local 
corporation  may  be  sued  before  the 
District  Magistrate  for  the  recovery  of 
a  debt  of  the  county  due  by  the  local 
municipality.  La  Corporation  de  la 
Paroisse  de  St.  Giiillaume  &  La  Corpo- 
ration du  Comt4  de  Drnmmond.  (^i. 
-ludgment  confirming,  j  Decembei. 
1870.  Monk,  Ramsay,  Sanborn,  Tessier. 
JJ.  Rep.  7  Rev.  Leg.  562. 

A  .judgment  of  the  Circuit  Court  in  a 
proceeding  under  article  100  M.  C.  is 
susceptible  of  appeal  to  the  Court  ot 
Queen's  Bench.  Ralf  et  al.  &  The  Cor- 
poration of  the  Township  of  Stoke.  M. 
Judgment  reversing,  3  February,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsav. 
Cross,  JJ.  liep.  22  .L  213. 

Municipality.  —  County A    county 

municipality  has  no  direct  action 
against  a  taxpayer  of  a  municipality  lor 
taxes  due  to  the  county  municipality 
by  the  local  municipality,  the  recourse 
of  the  county  municipality  being  against 
the  local  municipality,  lioberge  <t  Tlic 
Municipality  of  County  of  Levis.  Q. 
Judgment  reversing,  5  December,  IHTii. 
Monk,  Ramsay,  Sanborn,  Tessier,  JI. 
Rep.  7  Rev.  Leg.  642. 

A  secretary-treasurer  of  a  scholar, 
cannot  bring  an  action  for  a  block  sum 
due  him  until  he  has  rendered  an 
account.  Dorais  »fe  The  School  Com- 
missioners of  Warwick.  Q.  Judgment 
confirming,  6  March,  1877.  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.  Rep.  'J  Rev. 
Leg.  161. 

A  municipality  will  be  obliged  to  pay 
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a  promissory  note  signed  by  the  Mayor 
and  the  Secretary  in  the  name  of  the 
Corporation,  where  it  is  neither  alleged 
nor  proved  that  the  note  was  given 
without  lawful  consideration.  The  Cor- 
poration of  the  Township  of  Grantham 
({;  Couture  <fc  al.  M.  Judgment  confirm- 
ing, ItJ  September,  1879.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  J.I.  Rep.  24  J.  105,  2  Leg.  News 
?,'){),  10  Rev.  Leg.  18(5. 

A  mimicipality  is  liable  for  damages 
ineiured  by  the  bad  state  of  a  munici- 
[lal  road,  although  by  the  arrangements 
between  the  proprietors  and  the  muni- 
cipality, the  former  are  bound  to  keep 
the  road  in  order. 

A  man  having  drunk  so  as  to  be 
excited  will  not  discharge  the  munici- 
pality of  its  liability  for  damages  arising 
troin  the  bad  state  of  a  municipal  road 
unless  it  can  be  shown  that  the  condi- 
tion of  the  Plaintiff  was  the  cause  of 
tlie  accident.  Martin  &  The  Corpora- 
tion of  the  Townshij)  of  Ascot.  M. 
Jiulgment  reversing,  20  June.  1879. 
Sir  A.  A.  Dorion,  C  J..  Monk,  Ramsay, 
Tessier,  .IJ.  Rep.  2  Leg.  News  227. 

A  municipal  corporation  is  not  liable 
lor  (laniMges  caused  in  making  neces- 
sirv  works,  and  there  is  no  obligation 
on  the  part  of  a  corporation  to  make 
'Irains,  where  none  have  existed  before, 
unless  by  their  woiks  they  alter  the  ; 
natural  flow  of  water  so  as  to  make  \ 
jucli  drain  necessary.  Riopel  &  The 
(it  II  of  Montreal.  M.  Judgment  con- 
tirming,  17  September,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross,  JJ. 
iJep.  ;]  Leg.  News  320. 

MUNICIPAL  DEBENTURES.— It  is  no 

answer  to  an  action  on  municipal  de- 
iH^ntnres  that  the  debenture  is  for 
i\W  instead  of  for  $500,  or  that  the 
ilato  of  the  by-law  was  erroneously 
stated  as  being  of  the  I8th  March,  1878, 
in>tead  of  being  of  the  18th  May,  1871. 
Tiic  Corporation  of  the  Township  of 
U"xton  <t*  The  Eastern  Townships 
Blink.  M.  Judgment  confinning,  28 
November,  1882.  j 

MUNICIPAL    COUNCIL — Appeal.— 
riiere  is  no  appeal  to  the  Circuit  Court  , 

16 


from  a  decision  of  a  municipal  council 
as  tQ  the  revision  of  electoral  lists.  The 
appeal  is  to  a  judge  of  the  Superior 
Court.  St.  Henri  &  Viau.  M.  Judgment 
reven-ing,  December,  1875.  Dorion,  C. 
J.,  Monk,  Kamsay,  Sanborn,  JJ. 

The  34  Vic,  c.  40,  sect.  27,  enacts 
that  when  the  militia  is  called  out  in 
support  of  the  civil  power  in  any  muni- 
cipality, the  municipality  shall  supply 
proper  lodging.  Section  38,  empowers 
the  governor  general  in  council  to  make 
regulations  for  billeting  and  cantoning 
of  troops  and  militia.  In  1870,  the 
governor  general  fixed  the  rate  of  billets 
tor  each  foot  soldier  at  10  cts.  The 
militia  being  called  out  in  support  ot 
the  civil  power  at  Quebec,  out  on  two 
occasions,  once  in  1878  and  again  in 
1879,  the  troops  were  not  billettofj,  but 
were  lodged  in  the  Skating  Rink,  and 
the  Appellant  i-ued  the  corporation  of 
Quebec  on  an  account  for  use  and  oc- 
cupation, lied,  reversing,  that  the 
tender  by  Respondent  was  an  admis- 
sion of  its  responsabiiity  lo  pay  for  the 
use  and  occupation  of  the  rink  by  the 
troops  as  an  equivalent  of  the  obligation 
to  quarter  them.  Q  Judgment,  7  May, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cro»s,  Baby,  JJ.  Ramsay,  .1.  dis- 
senting, thought  the  amount  of  the  lia- 
bility was  determined  by  the  order  in 
council  fixing  the  billet  at  10  cents  per 
man,  tliat  the  corporation  should  have 
been  called  on  for  a  specific  billet  for 
so  many  men,  that  if  this  was  not  or 
could  not  be  done,  the  expense  not 
being  within  the  exception  of  the  stat- 


ute, fell  on  the 


government  of  Canada, 


that  the  admission  so  far  sis  it  went, 
only  applied  to  the  calling  out  in  1878, 
and  that  in  fact  it  applied  to  neither, 
but  was  an  admission  only  that  equit- 
ably the  corporation  should  pay  some- 
thing, what  the  corporation  was  obliged 
to  pay,  was  not  the  worth  of  the  Skat- 
ing Rink  for  a  night  but  the  billet  of  so 
many  men.  It  was  argued  that  the  men 
had  to  be  kept  together  at  night  to  be 
in  readiness,  providing  for  that  is  not 
the  obligation  to  billet. 

A  municipality  is  liable  in  tlamages 
for  passing  an  illegal  by-law  abolishing 
a    public    road.    The    Corporation    of 
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Ireland  Jk  Coleraine.  (i.  Jiiil;^iiient  con- 
lirmiiij;,  S  May,  l<S,S4.  Monk,  Kiimsay, 
'J'essier,  (Jioh.s,  Baby,  J.F.  liamsay,  .)., 
doubts  as  to  thoro  bein;;  an  action 
against  a  niiniicipul  corporation  tor 
passing  an  illegal  bylaw  and  dissonts 
as  to  the  amount  of  damngos  which  arc 
excessive. 

The  formalities  prescribed  l)y  the 
Municipal  Code  with  reference  to  a 
collection  roll  must  be  strictly  followed, 
as  in  the  case  of  an  acte  de  repartition 
annexed  to  a  prochs  verbal,  and  where 
such  I'ormalities  have  not  been  observed 
the  taxes  thereby  imposed  are  not 
exigible  and  a  sale  of  land  for  arrears 
of  such  pretended  taxes  will  be  anntdl- 
ed. 

Where  the  taxes  are  illegal  in  con- 
sequence of  there  being  no  valid  collec- 
tion roll  in  existence,  acquiescence  will 
not  give  validity  to  such  assessment. 
La  Corporation  du  village  du  Jiassin 
de  Chambly  d-  Scheffer.  M.  Judgment 
confirming,  24  November,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Kamsay,  Tes- 
sier,  Baby,  JJ.  Kep.  M.  L.  K.  i.  Q.  B. 
42.  7  Leg.  News  .'590. 

Par  acte  du  4  Novembre,  1873,  C. 
obtint  du  gouvernement  federal  une 
promesse  de  vente  d  immeuble  situe 
dans  la  cite  de  Montreal,  dont  la  i)Os- 
session  devait  lui  etre  donnee  que  sous 
certaines  conditions  mentionnees  A 
I'acte.  Le  2r>  (Jctobre,  187^),  C.  vcndit 
et  transporta  a  I'Appelant  tous  ses 
droits  resultant  de  la  dite  promesse  de 
vente.  Le.s  conditions  stipulees  ne 
furent  reniplies  et  la  possession  ile 
1  immeuble  ne  fut  donnee  a  I'Appelant 
que  le  ler  Novembre  lS7t),  etil  n'obtint 
son  titre  que  le  4  Novembre.  Le  role 
annuel  de  cotisation  pour  I'annee  civi- 
que  commen^ant  le  ler  Mai,  1870,  fut 
paracheve  et  depose  au  bureau  du  tre- 
sorier  de  la  cite  le  28  .Septembre  1876, 
et  sur  ce  role  I'Appelant  etait  men- 
tionne  comme  contribuable  pour  I'im- 
meuble  en  question. 

Jugi :  1  o.  Que  les  taxes  municipales 
dans  la  cite  de  Montreal  ne  sont  pas 
payables  jour  par  jour,  mais  sont  indi- 


visililos,  et  sont  dues  par  le  propt  iotaiii;- 
et  possesseur  do  rinuneublo  siij.'t  li 
cotisation  au  temi)s  de  rimposition  de 
ces  taxes. 

2o.  Que  r.Vppelant  n'est  devenu  pin 
prictairc  de  I'immeuble  on  question 
(|Ue  le  4  Novembre  1870,  et  que  le  gou 
vernement  fedei'al  en  a  ete  le  prnpii,.. 
taire  Jiisiiu'a  cetto  date. 

3o.  (^ue  par  consequent,  les  iiropriet(> 
du  gouvernement  n'etant  pas  sujottt- 
aux  taxes  municipales,  rimmeuble  en 
question  n'etait  pas  susceptible  d  etre 
taxe  le  2S  Septembre  1 870^  date  de  la 
mise  en  vigueur  du  role  de  cotisation 
pour  I'aunee  civique  conunen9ant  ie 
i  ler  Mai  1870,  et  I'acquisition  suljse 
I  quente  de  I'immeuble  par  I'Appelant 
ne  I'a  pas  renilu  contribuable  pour 
aucune  i)artie  ties  cotisations  i)our  oette 
annee. 

4o.  Que  le  fait  que  I'Appelant  avail 
ete  cotise  et  taxe  sur  le  role  de  cettf 
annee,  et  qu'il  ne  s'en  etait  pas  plaint 
de  la  maniere  reglee  par  la  charte  de  la 
cite,  ne  pouvait  pas  le  rendre  contri- 
buable pour  ces  taxes,  llogan  A  La 
Cit6 de  Montreal.  M.  Judgment  revers- 
ing, 19  November,  1884.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Kamsay,  Tes-ior. 
Cross,  JJ.  Rep.  M.  L.  K.  I  .  (J.  B.  ilu! 
7  Leg.  News  378. 

Although  it  is  within  the  attributes 
of  numicipalities  to  make  by-laws  and 
proci-s  verbaux  for  the  opening  o! 
water-courses  and  a  person  injured 
thereby  may  have  exercised  his  right  ol 
appeal  to  the  county  council  aiui  the 
procds-verbal  has  been  contirmeil  bv 
the  county  council,  nevertheless  such 
confirmation  is  not  a  bar  to  an  action 
to  set  aside  the  proctis-verbal  where  it 
orders  something  to  be  done  which  is 
in  itself  contrary  to  law.  And  so,  where 
the  efiect  of  a  water-course  established 
by  j)7'ocisverbal  was  to  aggregate  great 
ly  the  servitude  which  the  Plaintiffs 
land  had  to  bear  owing  to  its  being 
lower  than  that  of  his  neighbours,  it 
V  'is  held,  that  he  was  entitled  to  bring 
suit  to  have  the  procesverbal  set  aside, 
although  he  had  api>ealed  previously 
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to  tho  county  council  and  the  prods- 
I'trbal  hud  been  conHrnied  thereby. 
La  Corporation  de  la  Paroinse  de  i<te. 
Anne  dn  Bout  de  I'Isle  &  liebnrn,  M. 
.Jiidj{iuent  conlinuinj;,  li(>  Nov.,  1(S.S4. 
Monk,  Hanisay,  Tessior,  Cross,  J,L 
Kiinisay,  J.,  dissenting.  Kop.  M.  L.  K. 
mii.  liUO.  4  Doc.  il'A.  i'JU.  8  Leg. 
\(Mvs  67. 

Wiieio  an  action  had  been  brought 
I)y  one  of  several  persons  assessed  for 
tiie  cost  of  a  special  iinprovenient,  to 
set  asiilo  the  assessment  roll,  that  any 
other  person  assessed  for  the  cost  of 
the  same  improvement  had  an  interest 
wliich  entitled  him  to  intervene  if  the 
ori^'inal  plaintitt"  abandoned  the  case. 

Whore  an  action  was  instituted  be- 
tore  tiio  expiration  of  the  delay  fixed 
\>y  ii  statute  for  contesting  assessment 
rolls,  till'  right  of  an  intervenant  taking 
till'  same  conclusions  as  those  of  tho 
ori;,'inal  action  was  not  barred,  though 
the  ilelay  had  expired  before  the  inter- 
vention was  filed.  | 

I 'nder  the  Statute  ol  Vict.  (Q),  ch. 
.17.  it  was  necessary  that  the  Commis- 
sioners apiiointed  to  carry  out  an  ex- 
propriation,   and    to    determine    the 
luirties  interested   therein  and  to  be 
assessed  for  the   purpose   of  the   pro- 
lioseti  improvement,  should  give  public 
notice    of  their    proceedings    in     the 
munnor  therein  ])rovided,  and  in  the 
al)sence  of  such  notice   the  assessment 
roll  made  by  the  Commissioners  was 
null  and  void;     nor  could    the  aubse 
qiient  homologation  of  the   report  of 
Commissioners  bj'  the  Superior  Court 
jrive  validity  to  such   proceedings.  Hu-  ' 
berl  il'  The  City  of  Montreal.  M.  Judg 
lueiit    reversing,  24   November,    1884 
Kauisiiy,  Tessier,  Baby,  J  J.,  and  Doher- 
ty  A;  Caron,  JJ.  ad  hoc.  Kep.  M.  L.  R. 
I.  Q.  B.  :^37- 

Aux  termes  du  Code  Municipal  (34 
Vict.,  c.  08,  art.  ID,  §  ,'J)  les  "municipa- 
lites  locales"  comprennent  les  munici- 

lialitt's  de  villages. 

i/article  27  du  memo  code  ne  fait 


qu'indiquer  quelles  munieipalites  riua- 
les  seront  considerees  comme  munici- 
paliles  locales,  sans  egard  au.\  munici- 
palites  de  villages,  qui  tombent  sous  la 
regie  generale  etablie  par  I'art.  lU  §  3. 

Par  consiequcnt  une  compagnie  diV 
ment  incorporee  en  vortu  de  I'acte  .'i;i 
Vict.  c.  '.VI,  avait  le  droit  d'empierrer 
uu  chemin  <lo  front  dans  les  limites 
d'uno  municipalite  de  village,  d'y  poser 
des  barrieres  et  d'y  percevoir  des 
peages. 

En  vcrtu  du  dit  acte,  une  telle  com- 
pagnie a  le  droit  d'exiger  im  peage 
pour  une  fraction  de  mille  parcourue, 
pourvu  que  sur  touto  la  longueur  du 
chemin  parcouru  le  taux  n'excode  pas 
le  montant  par  mille  fixe  par  la  cedule 
B  (hi  dit  statut.  La  Cie  du  Chemin  de 
P^age  de  la  Pointe-Claire  &  Leclerc. 
M.  Judgment  reversing,  U  December, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsav,  Tessier,  Baby  JJ.  Kep.  M.  L. 
K.,  1.  Q.  B.  2%. 

Petition  on  4th  May,  IHS.'J,  l)y  muni- 
cipal eloetors  to  annidl  a  bylaw  grant- 
ing a  bonus  to  a  railway  company  under 
art.  ()0S  M.  C,  which  by-law  came  into 
force  on  the  L'Oth  April,  I88;5.  The  by- 
law was  approved  by  the  Lieutenant 
Governor  on  the  I  (5th  January  and  pro 
mulgated  on  the  4th  Apri'.  The  ground 
of  petitioners'  objection  was  that  the 
by-law  had  not  been  submitted  to  the 
electors  according  to  law.  That  a  by- 
law was  passed  by  the  council  on  Sep. 
11,  1882,  that  the  by-law  was  published 
on  the  14th  Septemi)er  calling  the 
meeting  of  electors  to  approve  or  dis- 
approve it  on  the  8th  October.  That 
on  the  lOth  September  the  council 
altered  the  by-law  by  changing  the 
condition  that  the  work  should  bo 
finished  on  the  Ist  February',  1883,  and 
sub-tituting  therefor  the  I5th  July, 
IHSo.  It  was  argued  (o)  that  the  by-law 
voted  on  was  not  the  one  parsed,  or 
advert'sed,  (6)  that  if  the  Ijylaw  con 
sidered  as  being  of  the  16th  .Septemljer 
it  was  not  advertised  that  a  by-law  of 
the  16th  September  could  not  be  sub- 
mitted to  the  electors  on  the  6th  Octo- 
ber, as  that  made  only  lU  days  from 
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tho  ir.th  Sc'ittombor.  (u3  M. ( '.  ( I)  Simp- 
son et  al.  «f-  The  Corporation  of  St. 
Malachie  if  Ormsiotrn.  M.  Judirmont 
confirming,  'Id  Novemlior,  IHH4.  Jfeld: 
that  no  siibHtintial  injustice  wus  done, 
— that  tlie  doctors  liad  acqiiiowcod  by 
voting  and  that  tlio  by-law  had  been 
npproved  by  the  Licutenant-(iovernor 
in  council  without  protest.  Sir  A.  A. 
Dorion,  C.  .1.,  lianisay,  Tessier,  Cross, 
Baby,  JJ. 

The  Corporation,  ai)pellant,  had  no 
power  to  take  any  of  the  respondent's 
land  for  a  road,  without  fulfilling  the 
formalities  prescribed  by  tho  law  for 
the  expropriation  of  tlio  land  requii-od 
for  such  road.  The  general  reserve  in 
the  letters  patent  from  the  Crown  is 
made  in  favor  of  the  Crown  only,  and 
does  not  pass  to  the  municipal  author- 
ity. La  Corporation  ihi  Com/^  de  Dor 
Chester  &  Collet,  Q.  Juilgment  confirm- 
ing, 8  February,  1X84.  Monk,  llamsay, 
Tessier,  Cross,  13aby,  JJ.  JJabv,  J.  diss. 
Uep.  8.  Leg.  News  1.%.  10  g.  L.   K.  6:5. 

La  Corporation  do  la  Cite  de  Quebec 
ayant,  en  vertu  du  statut  29  Vict.,  ch. 
57,  le  controlo  absolu  des  trottoirs  dans 
la  cite  tie  Quebec,  elle  n'a  pas  de  re- 
coups en  garantie  contre  le  proprietaire, 
])0ur  dommagos  resultant  d'un  accident 
arrive  par  suite  du  mauvais  etat  de  son 
trottoir.  La  Corporation  de  Qiiibec  & 
Lanylois.  Q.  Judgment  confirming,  S 
February,  1884.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Kamsay,  Cross,  Baby,  .JJ.  Kep. 
iU  Ci.  L.  ]{.  79. 

Apres  le  demembrement  d'une  luu- 
nicijialite  et  sa  division  en  deux  muni-  ' 
cipalites  distinctes,  tout  le  territoire 
Ibrmant  ci-devant  partie  de  I'ancienno 
inunicipalite,  dcmeure  afj'ecte  au  paie- 
ment  des  anciennes  dcttes,  et  quo  le 
conseil  de  I'ancienne  municipalite  et  ses 
officiers  peuvent  percevoir  sur  tout  le 
territoire,  des  taxes  imposees  pour  cet 
objet,  et  y  imposer  pour  le  meme  objet 
de  nouvelles  taxes  basoes  sur  la  valeur 


(1^  The  (lay  for  which  the  mci'ting  of  mu- 
nicipal electors  is  ;onveiK'd  must  not  be  less 
than  tweuty  li.iys  III ir  more  than  thirty  days 
after  the  passing  of  tile  by-law  by  the  Coun- 
cil. 


des  biens  imposables  d'apres  U>  lolo 
d'^valuation  on  force,  dans  la  inunici- 
palite originaire,  lors  du  changonientde 
iimites,  comme  si  co  changeiuont  n'a- 
vait  pas  eu  lieu. 

Iji  Corporation  do  I'ancienno  munici 
palite  a  un  droit  il'action  pour  it>. 
couvrer  ces  taxes  contre  les  propri^tai- 
res  de  ces  Lien  imposables,  mais  que  liv 
corporation  de  la  municipality  nouvolle 
ne  pent  etre  directement  tenuo  au 
paiemont  de  ces  taxt  s,  que  dans  le  cas 
d'un  acto  d'accord  ent.e  les  deux  cor- 
porations, conformemont  a  I'article  ,s4 
(l)du  Code  Municipal.  La  Corporalim 
de  Notre- Vame  du  Sacri  Ca-ur  A-  La 
Corporation  de  St-Germain  de  Jiimoun- 
ki.  Q.  .Judgment  reversing,  (1  Decem- 
ber 1 884.  Sir  A .  A .  Dorion  C.  J.,  Monk, 
Hamsay,  Cross,  Baby,  .J.J.  Kep.  10  Q. 
K.  J .  ;;J0.  7  Leg.  News  407.  8  Leg.  News 
01. 

Les  corporations  roligieuses  etablies 
pour  les  fins  de  I'education,  sont  ex- 
emptes  de  toutes  taxes  municipalcs  et 
scolaires,  pour  les  proprietes  ])ar  elles 
occupees  pour  les  fins  pour  lesqiielles 
elles  ont  etc  etablies  et  qu'elles  ne  pos- 
setlent  pas  uniquement  pour  en  tirer 
un  revenu.  Les  Commissaires  d'Ecoks 
de  St-lioch  Nord  Sc  Lr  S^miiiaire  de 
Quebec.  Q.  Judgment  conliruiing,  4 
October,  1884.  Sir  A.  A.  Dorion,  C.J,, 
Itamsay,  Cross,  Baby,  J.F.  Jiep.  10  (^ 
L.  ]{.  .'53').  8  Leg.  News  83. 

A  contractor  having  to  use  a  road 
within  the  limits  of  the  cniiioration  res- 
pondent found  the  road  out  of  repair. 
He  notified  the  cor[)oration  to  repair 
which  they  neglected  to  do.  He  then 
repaired  a  bridge  which  was  in  a  dange- 
rous state  and  sued  the  corporation  for 
the  expenditm-e  and  damages  sustained 
by  the  bail  repair  of  the  road.  The  cor- 
l)oration  demurred,  and  the  demurrer 
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wiiH  rtiicoossfiil  in  so  for  as  ro^anU  tho 
it'imirs  of  tho  briilj^o,  tho  court  iiotiuj?, 
tliiit  tho  law  gave  a  mode  of  compell- 
ing' II  ooritoration  to  ropair  its  highways 
liinl  that  a  jtrivato  porson  had  no  action 
tor  repairs.  On  th«  issuo  as  to  damagfs 
tor  tho  bail  state  of  tlio  road  tho  parties 
wont  to  issiio  and  tho  court  of  tirst  ins-  i 
tuiico  awarded  substantial  dainagos. 
Tlio  corporation  took  tho  case  to  \U^- 
viow  and  tho  ('oiu't  of  Uoviow  reversed 
tlu\ju<lgnient  awarding  damages.  The 
contractor  then  appealed  from  both 
jiidiiinonts.  The  ono  dismissing  the  a<'- 
tion  for  rejtairs,  anil  the  judgment  as  to 
tlic  damages.  The  Court  nt  Appeal 
iiiiiintained  tho  judgment  in  Hoview. 
Ikduroi/e  &  The  Voriioratioii  of  J)es- 
cliamhaidt,  (I.  .Fudgment  contirming,  7 
(tctol.L'r,  ISSt).  Sir  A.  A.  Dorion,  C.  J., 
Kiiinsay,  Tossier,  (Jross,  Baby,  ,f.I.  The 
Chief  Justice  &  Hamsay  .1.,  dissenting 
tlioiight  the  judgment  on  tho  demurrer 
should  be  reversed  ;  that  in  a  case  of 
alisolu'e  necessity,  a  private  person  was 
jiistitiod  in  re[)airing  a  high-road  that 
WHS  in  a  dangerous  state,  and  if  j'usti- 
ticd  in  so  doing  he  might  recover  the 
cost  from  the  municipality.  They  con- 
ciiried  with  the  majority  of  the  court  in 
tiiiniviug  tho  damages  complained  of 
owing  to  the  ditiiculty  of  carting  too 
remote. 

The  jurisdiction  of  the  Superior 
Court  is  not  taken  away  by  M.  C.  100,  (i ) 
in  actions  to  set  aside  a  procHs-verbal 
or  rcsohition  of  a  nmnicipal  Council. 

Tiio  neglect  to  promulgate  a  by-law 
liocs  not  i)revent  a  party  interestetl 
tiom  taking  proceeilings  to  sot  it  aside. 

Where  a  county  council  declares  a 
local  road  to  be  a  county  road  merely 
lor  the  purpose  of  abolishing  it,  the 
Couit  will  interfere  and  overrule  such 
allusive  exercise  of  power.  Corporation 
da  ComM  d'Ar/habaska  ct   Patoine.  Q. 


(I)  Any  proch-rcrbal  roll,  resolution  or 
otlier  order  of  a  munioipal  nouncil  may  be  set 
iusiile  by  tiie  Magistrate's  Court  or  bv  tlie 
Circuit  Court  of  the  County  or  District  by 
rwisou  of  its  illegality  in  the  same  ert'ect  as  a 
muuicipal  by-law,  aiid  is  subject  tojhe  provi- 
sious  ol  arts.  461  and  ZOf). 


>ludgmont  contirming,  f>  February,  Isso 
Sir  A.  A.  Dorion, C. I.,  Hamsay,  Tessier, 
Crosd,  Baby,  J.F.  Sir  A.  .\.  Dorion,  C.  .1., 
dissenting.  Hep.  llM^.  L  H.  T)'.  4  Dec. 

d'A.  ;i<)4. 

line  repartition,  baaeo  »ur  im  process- 
verbal  qui  n'a  pas  cte  reguli^iemont 
homologue  et  dont  les  avis  rocjuis  pour 
son  homologation  et  sa  mise  en  vigueur 
n'ont  ptt.s  etc  <lonn6s,  conforraAmont  A 
la  loi,  est  nuUo  comme  le  proces-verbal 
HUr  la<iuolle  ello  s'appuie. 

En  I'absenco  do  tols  avis,  celui  qui  a 
a  se  plaindre  n'est  pas  privo  du  droit 
lie  so  pourvoir  par  action  directe  pour 
faire  prononcer  la  nullite  d'un  tel  pro- 
ces-verbal, sans  recourir  a  la  procedure 
indiquoe  dans  lo  Code  Municipal.  La 
Corporation  tie  Sle  t'lothildc  de  Ilorton 
Si,  O'Shain/hnessi/,  (J.  Judgment  con- 
firming, (')  May,  ISSf).  Sir  A.  A.  Dorion, 
('.  J.,  Sinnk,  Ramsay,  Cross,  Baby,  ,JJ. 
l{ep.  14  Uev.  Leg.  JSS. 

A  local  council  passed  a  by-law  which 
was  amended  by  the  county  council  on 
appeal.  The  local  council  without  new 
proceedings  or  any  effort  to  amend, 
passed  a  by-law  in  similar  terms  to  the 
former  by-law  which  was  then  again 
taken  to  tho  County  Council  on  appeal, 
when  the  following  resolution  was  pro- 
poseil  and  ailopted  ; 

"  Attendu  que  la  question  en  litige 
"  sur  lo  present  appel  a  ete  reglee  par 
"  le  Conseil,  en  homologuant  le  proces- 
"  verbal  tie  Louis  Parent,  en  octobre 
"  dernier,  et  attendu  que  le  Conseil 
♦'  Municipal  de  la  Paroisso  de  St-David 
"  an  lieu  de  mettre  a  e.xecution  le  dit 
'"  proces-verbal,  et  de  I'cspecter  la  deci- 
"  sion  que  co  Conseil  a  adopte  a  sa  ses- 
"  fion  du  sept  Avril  dernier,  a  passe 
"  un  reglement  mettant  a  ncant  la  dite 
"  decision  de  co  Conseil. 

"  Que  I'appel  porte  devant  co  Con- 
•'  soil  par  requete  de  Dolphis  Lessard 
"  ot  autres,  en  date  du  douze  Avril, 
•'  soit  maintenu  et  que  le  reglement 
"  dont  e-t  Appel,  adopte  par  le  Conseil 
"  Municipal  de  la  Paroisse  de  St-David, 
'•  adoptes  a  sa  dite  seance  du  sept  avril 
*'  dernier,  amendant  le  dit  proces-ver- 
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"  bal  de  I^uis  Parent,  soient  et  ils  sont 
'•  par  la  preseiite  resolution,  caasos,  an- 
"  nules  et  mis  a  neant  a  toutes  tins  que 
*•  de  droit,  avec  dopens  contro  Kegis 
"  Crepeau,  pere,  Magloire  Crepeau, 
'*  Narcisse   Durocher,  Azarie   Girouard, 


"  et  Olivier  Cr 


fils   Kegis,   de  la 


;repeau,  ....^  ^..^j, 
"  Paroisse  de  St-David,  qui  out  par  re- 
''  quete  en  date  du  jn-emier  Mais  der- 
"  nier,  sollicite  duConseil  Municipal  de 
"  la  Paroisse  de  St-David,  la  passation 
'*  du  dit  reglement,  savoir,  lea  Intimes 
•'  sur  le  present  appel.  "  Held,  revers- 
ing the  judgment  of  the  Court  below, 
that  the  County  Council  in  thus  setting 
aside  the  bylaw  of  the  local  council 
acted  within  its  jurisdiction.  The  Cor- 
poration of  the  Cotmty  of  Yamaska  & 
Durocher.  M.  Judgment  reversing,  21 
January  1886.  Monk,  Ramsay,  Tessier, 
Cross,  Baby  JJ. 

A  by-road  homologated  as  a  charge 
on  certain  proprietors,  without  any 
special  mention  of  the  fences,  after- 
wards adopted  by  the  municipal  coun- 
cil, and  to  be  maintained  at  their 
charge,  obliges  the  corporation  to 
maintain  the  half  of  the  fences  with 
the  proprietors  through  whose  land  it 
passes,  if  it  is  in  a  line,  and  the  whole 
if  it  cuts  a  land.  Arts.  535  and  775  M. 
C.  The  Corporation  of  L'Avenir  <fr 
Duguai/.  Q.  Judgment  confirming,  7 
October,  1886.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Cross,  J.  dis.  on  a 
matter  of  detail,  y  Leg.  News  346.  14 
Rev.  Leg.  570. 

The  statute  in  question  did  not  au- 
thorize the  corporation  of  Levis  to  im- 
pose burdens  upon  the  municipality 
which  were  not  authorized  by  their 
acts  of  incorporation  or  other  special 
legislative  authority,  and  therefore  the 
by-law  was  invalid,  and  the  injunction 
must  be  sustained.  The  Quebec  Ware- 
house Co.  (0  The  Corporation  of  Levis. 
Judgment  reversing  by  Supreme  Court, 
12  January,  1885.  Sir  W.  J.  Ritchie,  C. 
J.,  Strong,  Fournier,  Henry,  Gwynne, 
.IJ.  Ritchie,  C.  J.,  dubitante.  Rep.  11 
Sup.  Court  Rep.  666. 

Where  a  municipal  council  by  a  pro- 
ds verbal  subjects  a  proprietor  to  work 
more  than  double  the  average  of  the 
works  of  others  having  lands  of  equal 
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v.aluG,  the  precis  verbal  cannot  be  set 
aside  because  the  exemption  of  article 
801  M.  C,  is  not  accorded,  and  a  pro- 
prietor may,  by  aprochs  verbal,  be  coid- 
pelled  to  make  up  the  road  across  his 
land  with  broken  stone,  notwithstand- 
ing the  art.  Rebnrn  <f:  The  Parish  of  St 
Anne.  M.  Judgment  confirming,  27 
May,  1884  Sir  A.  A.  Dorion,  C.  J., 
Ram-'ay,  Te^'sier,  Cross,  Baby,  JJ.  Ram- 
say, Cros',  JJ.  dis.  Ramsay,  J.  dissent- 
ing held  that  that  .  -tide  801  M.  C. 
was  obli^",tory  on  the  ,,>/uncil  and  not 
facultative  ;  and  that  no  proprietor 
could  be  compelled  alone  to  mxke  the 
!  high  way  at  his  charge  of  stone. 

j  Where  an  action  is  unnecessary,  the 
'  judgment  in  favour  of  Plaintiff  will  be 

maintained  but  without  costs.  Schwob 
I  tt  Baker.  M.  Judgment  confirming,  30 
!  June,   1886.    T^f'^nk,   Ramsay,  Tessier, 

Cross,  Babj',  J  J. 

I  Un  roglement,  passe  par  un  conseil 
local,  accordant  un  bonus  a  une  com- 
pagnie  de  chemin  de  fer,  et  auquel  le 
conseil  aurait,  par  une  resolution,  adop- 
tee a  une  session  speciale  tenue  apres 
la  passation  du  reglement,  change  la 
date  de  I'execution  d'une  obligation 
imposee  A  la  compagnie,  ne  sera  pas 
annule,  s'il  n'est  pas  constate  qu'une 
injustice  reelle  est  resuitee  pom*  les  re- 
querants  en  cassation. 

Un  changement  ainsi  fait  ne  consti- 

tue  pas  un  faux.    Simpson  et  al.  &  La 

Corporation   de  Ste.  Malachie  d'Orm-i- 

I  iotvn.     M.  Judgment    confirming,  26 

I  November,  1884.  Sir  A.  A.  Dorion,  C.  J., 

Ramsay,  Tessier,  Cross,  Baby,  JJ.  Tes- 

j  sier,  J.  dis.  Rep.  14  Rev.  Leg.  485. 

A  municipal  corporation  cannot  va- 
lidly bind  itself  to  make  a  bylaw  for 
the  opening  of  a  street,  and  no  action 
will  lie  against  such  corporation  for 
failure  to  carry  out  an  agreement  for 
the  opening  of  a  street.  Brunei  et  al. 
<fc  La  Corporation  du  Village  de  la  Cole 
St.  Louis.  M.  Judgment  confirming,  26 
September,  1885.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Baby,  C.  J. 
Rep.  M.  L.  R.  11,  Q.  B.  103. 
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NAVIGABLE  RIVER.— Navigable  and 
floatable  rivers  and  streams  and  their 
lianks,  tlie  sea-shore,  &c.,  avo  considered 
as  being  dependencies  ol'  the  Crown 

domain.    400  C.  C.  (1). 

The  beach  of  a  navigable  river  is  not 
tonveyed  by  an  ordinary  title  of  con- 
cession from  the  Seignior,  and  it  re- 
mains part  of  the  public  domain. 

The  owner  of  the  land  facing  the 
beach  cannot  contest  the  validity  of 
Letters  Patent  of  the  government  of 
Quebec  conveying  right  over  the  beach 
of  which  ho  is  not  in  possession.  Motz 
k  Carrier.  Q.  Judgment  confirming, 
7  Sep.,  bS78.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

HEGUGEHCE— Risk  of  call  ill;/.— Oiio 
of  the  hands  on  board  the  steamer, 
whose  duty  it  was  to  overlook  the  ope- 
ration of  transferring  goods  to  a  passing 
steamer,  fell  over-board  while  this  was 
lieing  done,  and  before  help  could  reach 
iiim  he  wad  drowned.  His  widow,  for 
herself  and  children,  sued  the  company 
in  damages,  attributing  fault,  inasmuch 
as  there  was  only  one  cable  used  to 
attach  the  steamer  instead  of  two,  and 
tliat  the  captain  had  not  used  the  ne- 
cessary diligence  after  the  man  fell 
into  the  water. 

Held,  that  there  was  no  contributory 
nepligenco  on  part  of  the  man  (Paulet), 
t!iat  the  operation  was  being  performed 
in  the  ordinary  way  and  with  reason- 
al)lo    care,    that    Paulet    had    special 


(1)  Koftds  and  public  ways  raaintaiiipd  by 
■lie  .statp,  navigable  and  lloatable  rivers,  and 
^trrauis  and  tlicir  banks,  tlic  sea  shore,  lands 
rfclainifd  from  the  sea,  ports,  hnrboi-s  and 
road  steads  and  generally  all  those  portions  of 
!f iiitoiy  which  do  not  constitute  private  pro- 
pf  rty  are  considered  as  being  dependeucits  of 
the  Crown  domain. 


charge  of  the  work,  that  therefore  there 
was  no  fault  on  tlie  part  of  the  com- 
pany Appellant,  Paulet  having  lost  his 
life  owing  to  thie  ordin{?ry  risk  accom- 
panying his  calling,  liicheiiev  Naviya- 
tion  Co.  &  St.  Jean.  M.  Juilgment 
reversing,  IT  Dec,  ISS3.  Sir  A.  A.  Do- 
rion, C.  .J.,  Kamsay,  Tessier,  Cross, 
Baby,  JJ.  Tessier,  J    dis. 

AVhere  the  damage  i-esults  from  an 
accident,  without  fault  on  either  side, 
the  loss  is  borne  by  the  i)arty  who  suf- 
fers it  ;  and  when  the  suffering  party 
alone  is  in  fault,  the  loss  in  borne  by 
him.  So  where  a  laborer  employed  in 
discharging  railway  iron  through  the 
hatch  of  a  vessel,  by  his  imprudence 
and  disregard  of  orders,  caused  the 
breaking  of  a  chain  which  was  sufficient- 
ly strong  for  the  purpose  for  which  it 
was  used,  it  was  held  that  the  damage 
which  he  suffered  must  be  borne  by 
himself  alone.  Desroches  &  Gauthier. 
M.  Judgment  reversing,  20  Nov.,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  .1.1.  Tessier,  J.,  dis.  Hep, 
5  Leg.  News  404.  .1  Dec.  d'A,  25. 

Con  fribu iorij  n er/ligence. — liea up r£ <t 
The  Montreal  Tow  Boat  Co.  M.  Judg- 
ment confirming,  2  March,  1878.  Sir 
A.  A.  Dorion,  (-'.  J.,  Monk,  Jlamsay, 
Tessier,  Cross,  J.J. 

The  corporation  of  Quebec  having 
opened  a  hole  in  the  street  for  certain 
repairs,  or  allowed  it  to  bo  opened,  is 
not  responsible  in  damages  to  a  person 
driving  into  the  hole,  which  was  not 
protected  and  no  light  kept  burning  at 
night,  if  the  party  was  driving  at  the 
rate  of  eight  miles  an  hour.  Gray  <{• 
Mayor  A:c.  of  Quebec.  .Judgment  i!on- 
firming,  5  June,  1871.  Dorion,  C.  J., 
Monk,  Kamsay,  Sanborn,  Tessier,  JJ. 
Kamsay,  J.,  dis.  said  that  to  make  con- 
tributory negligence  two  things  were 
necessary.    1st  there    must   be    negli- 
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gence.  2n(l  the  negligence  must  contri- 
bute to  the  accident.  He  did  not  think 
that  driving  at  eiglit  miles  an  hour  was 
negligence,  and  it  was  not  proved  nor 
rendered  probable  that  Appellants  car-  .  , 
liage  falling  into  a  hole  made  in  the  j  Leg.  578 
middle  of  the  road,  would  have  been 
less,  had  it  been  going  at  the  rate  of 
six  miles  an  hour. 


A  judge  sitting  alone  on  the  crown 
side  will  not  grant  a  new  trial  in  a  cri- 
minal case.  T/ie  Queen  v.  Dougall  d- 
others,  M.  Judgment  Q.  B.,  Cr.  side,  2S 


Sep.,    1874.    Ramsay,    J.  Kep.    7   Hev. 


NEGOTIABLE  INSTRUMENT.— A  note 

given  to  a  Building  Society  as  collate- 
ral security  is  not  a  negotiable  instru- 
ment, and  if  lost  does  not  tall  within 
the  terms  of  article  2;>ltJ  C.  C.  ( 1 1  as  to 
security.  Cooley  <k  The  Dominion  Build- 
ing Society.  M.  Judgment  reversing,  18 
Sep..  1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
liamsay,  Tessier,  Cross,  J.l.  Iiej).  24  J. 
11].  1  Leg.  News 495. 

NEGOTIORUM    GESTOR.— r.    Accept- 

ANCi;. 

NEW  TRIAL,— r.  JuryTkiai.. 

riaintift  sued  underajiolicy  covering 
goods  in  No.  o  I ',»  St.  Paul  street.  The 
jury  included  in  their  verdict  value  of 
stock  belonging  to  I'laintitl',  which  was 
storoil  in  No.  ;;i5  adjoining. 

I/ehJ,  error  under  the  action  as 
brought,  undnew  trial  ordered.  Citizens 
Ins.  Co.  6i  L'olland.  Judgment   revers- 


ing, 14  l>ec.,  1878.  Dorion,  ("., 
jiainsay,  Cross,  Tessier,  .1.1.  lie 


Neivs  t)()4. 


J.,  Monk, 
ep.  1  Leg. 


Uv 


Wlieic  a  policy  of  Insurance  was  lor 
goods  on  No.  Ill)  St.  Paul  Street  and 
the  tire  took  place  in  No.  115  also  in 
possession  of  the  insured,  and  the  jury 
finds  for  the  insured,  the  verdict  will 
be  set  aside  and  juilgment  will  be 
entered  up  for  Defentlant.  2'//e  Citizens 
Insurance  ^  Investment  Co.  &  Lajoie. 
M.  Judgment  reversing  24  March,  1883. 
Sir  A.  A.  Dorion,  C.  .1.,  Monk,  liamsay. 
Cross,  Baby,  J  J. 


{D  I'iiymeiit  of  a  lost  bill  of  excliaiigp  may 
be  iwovcrt'd  upon  the  lioMers  umkiiig  duo 
proofot  lass  and  also,  it' the  bill !«  negotinble,oii 
giviug  security  to  the  pjirties  liable,  siccordiug 
to  the  discretion  of  the  court. 


NOMINAL  PLAINTIFF.— A  cessionnai- 
re  buing  in  the  name  of  his  cedant  can 
prove  that  the  release  given  by  the 
nominal  plaintiff"  was  given  in  fraud, 
and  to  defeat  the  rights  of  the  cession- 
naire.  Far6  ic  Vachon.  Q.  Judgment 
reversing,  7  September,  1875.  Dorion. 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, J,I.  Jtamsay,  J.  dis. 

NON-JOINDER A  writ  of  Prohibition 

to  prevent  tlie  ]{ecorder's  Court  of  the- 
City  of  Montreal,  from  proceeding  to 
execute  a  judgment  in  favor  of  "the 
corporation  will  be  quashed,  the  corpo- 
ration not  being  made  a  party  to  the 
proceeding,  lieaudry  &,  The  Recorders 
Court  «t  al..  M.  Judgment  conHrininir. 
December,  1875.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  J  J. 

NOTARY.— C'owjwim/oji  to The  fol- 
lowing condition  wa-«  inserted  in  tlie 
cuhi^r  de  chargesoivea\  estate  intended 
to  be  sold  by  auction  for  the  benefit  of 
heirs :  "  The  purchaser  shall  be  obliged 
"  to  pay,  over  and  above  the  price  of 
'•  adjudication,  at  the  time  of  the  exe- 
"  cution  of  the  deeds  of  sale,  to  Tlieo- 
"  dore  Doucet,  notary,  four  per  centum 
•'  upon  the  price  of  adjudication,  which 
"  percentage  will  cover  the  notarial 
''  legal  commission,  the  auctioneers 
"  commission,  and  all  necessaiy  costs 
"  and  expenses  incurred  to  effect  the 
"  sale  of  the  said  lots,  aiul  will  also  in- 
"  elude  the  costs  of  the  ileeds  of  sale— 
"  and  of  one  copy  thereof  for  the  ven- 
"  dors,  and  the  costs  of  registration." 
The  sale  did  not  take  jdace,  and  the 
property  was  bought  in  for  the  lioiij. 
"  la  right  to  make  one  bid  being  re- 
"  served  to  the  vendors  in  the  cahier 
"  des  charges,  the  respondent  the  re- 
''  fore  was  untier  no  liability  to  pay 
"  anybody  the  amount  of  the  commis- 
"  sion,  which  was  after  all  part  and 
'•  parcel  of  the  price  ;  no  part  of  which 
"  was  pavable  under  the  circumstan- 
"  ces."     boucet    &    Pinsonneault.    M. 
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Judgment  confirming,  19  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tcssier,  Cross,  J  J.  Rep.  23  J.  163. 

A  Notary  whose  minute  is  attacked 
en  faux,  and  who  has  been  a  witness 
may  appeal  from  the  judgment  main- 
taining the  inscription  en  faux. 

On  judging  this  appeal  his  eviden- 
ce will  not  be  considered. 

The  alleged  witness  to  the  instru- 
ment will  be  considered  as  more  trust- 
worthy than  the  daughter  of  the  no- 
taiy  who  wrote  part  of  the  minute. 
Def'oy  &  Forte.  M.  Judgment  confirm- 
ing, 2(»  Dec,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
liep.  3  Leg.  News  30. 

A  notary  who  has  been  admitted  as 
a  witness  on  an  inxcriplien  en  faux 
against  his  own  act,  antl  who  has  de- 
clared in  his  deposition  that  he  had  no 
interest  in  the  issue,  may  afterwards 
be  allowed  to  intervene  and  carry  the 
oase  to  appeal  in  his  own  name  from 
tlie  judgment  decla  ing   his   aaifaux. 

J>efoy  &  Fort6.  Judgment Query  as 

to  the  effect  of  his  testimony. 

Where  two  notaries,  as  witnesses, 
.xiiiu  a  conveyance  of  lands  held  in  free 
and  common  soccage,  their  signatures 
must  be  proved  like  those  of  otlier  wit- 
nesses. Union  Hank  A  Nutbrown.  M. 
JuUp'iuent  confirming,  7  February, 
18S;j.  Sir  .\.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ,  Cross,  J.,  dis- 
senting. Rep.  11  Q.  L.  R.  217.  8  Leg. 
News  76.  14  Rev.  Leg.  64.  I 

That  a  dev^d,  ,  n-porting  to  be  the 
copy  of  a  nota  ..d  copy  of  a  minute 
that  cannot  be  found  among  the  deeds 
of  A  notary  deceased,  makes  proof  of 
its  contents,  if  it  appears  that  there 
was  an  original  deed  of  that  kind.  La 
montayne  it  Contant.  Judgment  revers- 
ing, 13  Sep.,  1874.  Monk,  Taschereau, 
l{unisay,  Sanborn,  Sicotte,  JJ.  Rep.  6 
Hev.  Leg.  607.  i 


NOTE. — V.  Promissory  Note. 

NOTICE. — T'here  should  be  notice  of 
motion  to  reject  an  appeal  from  the 
Circuit  Court,  the  record  not  having 
been  returned.  Turcotte  <t  Bioux.  Q. 
Judgment  4  March,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 

NOTICE  OF  ACCIDENT— Where  dam 

age  is  done  by  collision  of  two  vessels. 
and  one  party  is  to  blame  he  is  not 
entitled  to  notice  of  the  accident.  He 
is  bound  to  know  his  own  act.  The 
Richelieu  &  Ontario  Navigation  Co.  <fr 
Lafrenihre.  M.  .Judgment  confirming, 
14  June,  1879,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Sicotte,  Ramsay,  Tessier,  JJ. 
Rep.  2  Leg.  News  204. 

NOTICE  TO  TENANT.  —  When  re- 
quired to  terminate  lease.  —  When  a 
party  holds  property  as  a  lessee  by 
sufterance  of  the  owner,  the  lease  can- 
not be  terminateil  without  lawful 
notice.  Jeffrey  d:  Ferns.  M.  Judgment 
reversing,  .June,  187.5.  Dorion,  C.  J., 
!Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Where  a  lease  by  a  notarial  instru- 
ment has  been  continued  by  tacite 
reconduction,  a  notice  of  three  months 
is  necessary  to  terminate  it.  Webster  & 
Lamontagne.  M.  Judgment  reversing, 
21  Sep.,  1874.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  .^i^.  Rej). 
19  J.  106. 

NOTICE V.  Oi'i'osAXT. 

NOTORIOUS  INSOLVENCY.— V.  Insol- 

VEXCV. 

NOVATION. — Notes  given  in  payment 
of  a  judgment,  under  the  promise  that 
they  were  to  be  endorsed  by  a  person 
named,  who  refused  to  endorse,  create 
no  novation,  and  the  judgment  creditor 
may  execute  his  ju(igment  after  ten- 
dering back  the  notes  so  given.  Daw- 
son ct  Desfosses.  (J.  Judgment  revers- 
ing, 5  Dec,  1874.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ. 
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Dkmaxd  of        An  incorporation  under  the  statute 
i  i3th    and    14th    Vict,   ch.    28,    com- 


499  NULLITfi  DE  DtCRET 


NULIilTfi  DE  DfiCRET 


500 


menced  on  the  22ncl  July,  1854, 
and  completed  on  the  24th  February, 
1855,  was  illegal. 

Promissory  notes,  granted  by  a  com- 
pany so  incorporated,  during  the  period 
between  July,  1854,  and  February,  1855, 
for  goods  sold  and  delivered  by  the 
Plaintiffs,  and  renewed  by  notes  of  the 
company  after  the  completion  of  the 
incorporation  (the  old  notes  being  sur- 
rendered and  given  up  to  the  compa- 
ny) were,  together  with  the  original 
debt  for  the  goods,  novated  and  paid. 

In  the  absence  of  fraud,  in  effecting 
the  exchange  of  notes  as  above,  the 
shareholders  who  paid  up  their  stock 
in  full,  and  caused  the  fact  to  be  duly 
registered  were  free  from  all  liability 
to  pay  said  notes,  or  the  original  price 
of  st»id  goods.  BretPster  &  a(,  &  Chap- 
man &  al.  M.  Judgment  confirming, 
22  March,  1875,  Monk,  Taschereau, 
llamsay,  Sanborn,  JJ.  Rep.  10  J.  301. 

NUISANCE. — It  is  a  nuisance  to  an- 
chor a  raft  in  the  river  St.  I^awrence  in 
front  of  the  house  of  the  proprietor  of 
the  bank  of  the  river  so  as  to  cause 
him  special  inconvenience  and  damage, 
and  to  leave  such  raft  there  during  a 
long  space  of  time  without  necessity. 
Dunning  &  al.  <fr  Girouard  ih  al.  M. 
Judgment  confirming,  16  March,  4877. 
Dorion,  C.  J.,  Monk,  Kamsay,  Sanborn, 
Tessier,  JJ.   Kep.  9  Rev.  Leg.  179. 

NULLITE  DE  DECRET.— "  A  sale  by 
"  the  Sheriff  of  Montreal,  at  his  own 
"  ofKce,  of  land  situated  in  the  parish 
"  of  I'Enfant  Jesus,  a  duly  erected 
'*  parish  for  all  civil  purposes  foimed 
'*  out  of  the  parish  of  Montreal,  is  ille- 
"  gal,  null  and  void,  and  that  such  sale 
"  could  only  be  legally  effected  at  the 
•'  church  door  of  the  i^arish  of  I'Enfant 
"  Jesus. 

"  Such  nullity  can  be  invoked  by  a 
"  hypothecary  creditor  by  petltion,with- 
"  out  a  writ  of  summons,  duly  served 
"  on  all  the  parties  interested.  (Art. 
"715C.  ofC.  P.)" 

"  Such  nullity  may  also  be  invoked 
"  by  means  of  an  opposition  filed  after 
•'  the  sale  and  served  on  all  the  inter- 


'  "  ested  parties,  and  containing  all  the 
/'essential  allegations  of  a  petition  e?i 
I  "  nullit€  de  dicret."  Fauteux  et  al.  d- 
I  The  Montreal  Loan  and  Mortgage  Co. 
'.  M.  Judgment  reversing,  21  December 

1878.    Sir  A.  A.  Dorion,  C.  J.,  Monk, 

Ramsav,  Tessier,  Cross,  JJ.  Rep.  22  .J. 

282,  2  Leg.  News  10.  Confirmed  3  Sup. 

Court.  Rep.  411. 

A  sheriff's  sale  of  lands  may  be  set 
aside  where  it  appears  that  the  whole 
transaction  was  got  up  for  the  purpose 
of  purging  the  land  so  sold  of  the  hypo- 
thec with  which  it  was  charged.  Bonr- 
que  <fr  Bissonnette.  M.  .Judgment  re- 
versing, 2U  September,  1881. 

The  sale  of  real  estate  as  belonging 
to  an  insolvent  and  which  is  the  pro- 
perty of  another,  will  be  set  aside  on 
the  suit  of  the  real  owner,  who  retain- 
ed his  civil  possession  of  the  property, 
although  such  owner  has  negleced  to 
correct  the  error  of  the  cadastre  which 
set  forth  the  property  belonged  to 
the  auteiir  of  the  insolvent.  Shortis  & 
Senkerkoff'  et  al.  Q.  .Judgment  revers- 
ing, S  May,  1882.  Sir  A.  A.  Dorion,  G. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Ramsay,  J.  dissenting,  thought  the  in- 
solvent had  the  .appearance  and  was 
reputed  to  be  in  possession  of  the  pro- 
perty, and  therefore  that  the  seizure 
was  properly  made,  within  the  meaning 
of  art.  032  C.  C.  P.  ( I )  The  judgment  in 
the  Superior  Court  and  in  appeal  will  be 
found  reported,  11  R.  Leg.  537. 

"  Where  a  lot  of  land  sold  at  EherifTs 
"  sale  was  described  in  the  minutes  of 
"  seizure  and  in  the  advertisements  as 
'•  having  a  two  story  wooden  house 
"  thereon  erected,  while  in  fact  the 
"  house  in  question  was  erected  partly 
"  on  the  lot  sold  and  partly  on  the  ad- 


(1)  The  seizure  of  immoveiibles  can  only 
be  made  against  the  judgment  debtor  and  he 
must  be  or  Lie  reputed  to  be  in  possession  ol 
the  same  animo  domini.  No  seizure  can  be 
made  of  immoveables  declared  by  the  donor 
or  testator  thereof  or  by  law  to  be  exempt  from 
seizure.  Constituted  rents  representing  sei- 
gnorial  dues  are  seized  and  sold  with  the  for- 
malities prescribed  by  the  act  27-28  Vic,  cap. 
39. 
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•'joining  lot,  and  it  was  proved,  morc- 
••  over,  that  the  purchaser  would  not 
•'  have  bought  if  he  had  been  aware  of 
"  the  error,  the  sale  will  be  vacated  at 
"  the  suit  of  the  purchaser  on  the 
"  ground  of  misdescription." 


''  An  error  in  the  minutes  of  seizure 
"as  to  the  contents  of  an  immoveable 
•'  bearing  a  cadastral  number  will  not 
''  alone  support  a  demand  by  the  pur- 
"  chaser  to  have  the  sale  vacated  on 
"  the  ground  of  misdescription,  even 
•'  where  a  lot  only  ?>0  feet  frontage  was 
•'  described  as  of  45  feet  frontage  "  La 
Compagnie  de  Prel  ct  Cridit  Fonder  <fc 
liaker  et  al.  M.  Judgment  confirming, 
It)  September,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.  Rep.  24  J.  45,  2  Leg.  News  349. 

A  sale  of  7924  shares  of  the  stock  of  a 
railway  company  by  the  sheriff  will  not 


NULLITi  i)E  D:6cRET 


502 


be  declared  null,  because  they  were 
sold  en  bloc  :  nor  under  the  article  595 
C.  C.  P.  becau«t5  they  realized  a  sum 
much  greater  then  sufficient  to  pay  the 
debt,  where  there  was  no  fraud,  and  the 
whole  transaction  was  for  the  apparent 
interest  of  the  parties  concerned. 
There  being  no  opposition  to  the  sale, 
and  the  Sheriff  was  therefore  obliged 
to  sell  according  to  the  seizure,  unles 
required  by  the  defendant  to  alter  the 
order  of  sale  (595  C.  C.  P.)  (1 )  Morris  & 
l^he  Passumpsic  <k  Connecticut  Rivers 
Railroad  Company .  M.  Judgment  re- 
versing, 25  September,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
JJ. 


(1)  The  Hale  must  not  proceod  beyoud  the 
amount  necessary  to  pay  the  debt  in  principal 
interest  and  costs.  To  this  end  the  judgment 
debtor  has  a  riglit  to  determine  the  order  in 
wliich  tlie  etfects  Jire  to  be  put  u])  for  sale. 
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OATK,  JUDICIAL.— A  number  of  arti- 
cles were  seized  in  execution  in  the 
house  occupied  by  opposant  and  her  hus- 
band. The  evidence  established  that 
most  of  the  articles  belonged  to  the  op- 
sant,  but  two  or  three  not  being  proved 
the  Judge  deferred  the  oath  to  her  to 
complete  the  ijroof.  Held,  contirming 
the  judgment  of  the  S.  C.  that  he  was 
justified  in  so  doing.  Maif  d-  UHevrenx. 
M.  Judgment  confirming,  2S  March 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J.  Rep.  [\  Leg. 
News  no. 

OATH,  SUPPLEMENTARY.— The  court 
may  defer  the  sui)i)lementar}'  oath  to 
either  of  the  parties,  in  order  to  com- 
plete the  proof  necessary  for  the  deci- 
sion of  the  cause,  when  some  proof  has 
been  made  of  the  demand  of  excep- 
tion.    (1254  0.  C.) 

And  where  it  is  proved  that  Plaintitt' 
was  to  build  a  barn  for  Defendant,  and 
to  charge  him  for  work  and  material  fur- 
nished and  also  that  the  work  was  done, 
there  is  .some  proof  of  the  demand,  and 
therefore  the  judge,  in  his  discretion, 
may  defer  the  oath  to  the  Plaintiff  to 
complete  the  i)roof  of  special  charges. 
Hfn/le  «t  Lambkin.  M.  Judgment  con- 
firming, December  1874.  Dorion,  C.  .1., 
Monk,  Taschereau,  Ramsay,  .Sanborn, 
JJ. 

On  a  contestation  as  to  indebtedness 
of  defendant  on  an  account  composed 
of  many  items,  mostly  of  trifling 
amounts,  judgment  was  rendered  for 
the  amount  admitted  by  defendant's 
plea  ($2:2') I,  the  evidence  only  esta- 
blishing S224. !  3,  and  costs  of  contesta- 
tion against  Plaintilf.  In  Review  the 
court  was  of  opinion  that  the  ilefendant 
was  in  bad  faith  and  deferred  the  sup- 
plemantary  oath  to  the  plaintiff,  wiio 
established  thereby  an  intlebtedness  of 
$228.98,  for  which  the  Court  of  Review 
gave  judgment  and  all  costs.  The  Court 


of  Queen's  Bench  held  that  there  was 
no  reason  disclosed  to  impute  bad  faith 
to  defendant,  who  had  admitted  her  in- 
debtedness to  within  a  trifling  sum  of 
all  that  plaintiff  claimed,  or  could  esta- 
blish, witli  the  advantage  of  his  own 
oath,  and  that  under  the  circuirstances 
the  supplementary  oath  was  im  oroperly 
tleferred  to  plaintiff.  Daly  &  Crevier, 
M.  Juilgment  reversing,  1.')  Febiuary, 
1881.  .Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsav,  Cross,  Baby,  JJ.  Rep.  4  beg. 
News  82. 

OATH,  UNLAWFUL— ».  Damages. 

OBLIGATIONS  arise  from  contracts, 
♦luasi-contracts,  offences  and  quasi- 
offences,  and  from  the  operation  of  the 
law  solehj,  "J83  C.  C.  The  words  in 
italics  are  borrowed,  not  textually  from 
Pothier.  They  do  not  appear  in  the 
Justinian  compilations.  There  is  but 
one  text  of  ante-.Justinian  law,  of  un- 
questionable authority  which  deals  with 
the  division  of  obligations.  It  is  to  1)6 
found  in  the  Institutes  of  Gains  111,88: 
"  Qnarum  (ohligationes)  summa  divisio 
in  duas  species  deducitur ;  omnis  eiiim 
obliifitio  eel  ex  contractu  nascitur  vel 
ex  delicto.-' 


The  report  of  the  codification  com- 
missioners on  the  title  of  obligations 
has  purposely  avoided  any  discussion 
of  the  classifications. 


When  an  obligation  fixes  no  place  of 
payment,  a  demand  should  be  made  at 
the  domicile  of  the  debtor  before 
suing,  and  if  this  be  not  done  and  the 
Defendant  pays  with  his  plea,  he  will 
not  be  liable  for  costs.  Godrique  if" 
Grondin.  M.  Judgment  confirming,  a 
Dec,  1874.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Ramsay,  .Sanborn,  JJ.  Rep.  6 
Rev.  Leg.  (i4'J. 

An  action  was  taken  on  a  note  en 
brevet  payable  on  demand  at    defen- 
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tlant's  house,  without  any  previous 
demand.  The  defendant  tendered  the 
amount  confessed  judgment  without 
interest  or  costs.  Held,  that,  the  tender 
was  sufficient.  Dorion  &  Benoit.  M. 
Judgment  reversing,  15  May,  1879.  Sir 
A.  A.  Dorion,  C.  .J.,  Monk,  Ramsay, 
Cross,  J  J.  Rep.  2  Leg.  News  171. 

The  demand  of  payment  Bhould  be 
made  by  the  creditor  at  the  domicile 
of  the  debtor,  in  absence  of  any  special 
stipulation.  (1152  C.  C.)  (1)  Beaudry  <fe 
Barbeau.  M.  Judgment  confirming,  15 
February,  1 886.  Sir  A.  A.  Dorion,  C.  J., 


Monk,  Ramsay, 
1  Dec.  d'A.  268. 


Cross,  Baby,  JJ.  Rep. 


Where  no  special  time  for  the  execu- 
tion of  an  obligation  is  stipulated  by 
the  contract,  a  reasonable  time  is  un- 
derstood. But  where  no  time  is  fixed 
for  doing  a  certain  thing,  and  it  is  also 
stipulated  that  when  that  is  <lone  the 
party  obliged  to  do  it  is  to  pay  a  cer- 
tain sum  of  money,  an  action  de- 
manding absolutely  the  payment  of 
the  sum  of  money  will  not  be  main- 
tained till  the  jjarty  is  put  en  demeiire 
to  fulfil  his  obligation.  Beaudry  &  Les 
Marguilliers  de  VCEuvre  et  Fabrique  de 
Montreal.  M.  Judgment  reversing,  15 
.luiio,  IS80.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Hsmisay,  Cross,  JJ.  Rep.  3  Leg. 
News  218. 

There  was  a  promise  of  sale  to  the 
t>tfect  that  the  price  was  $1200.00  of 
which  $500.00  was  acknowledged  to 
have  been  received  in  cash  at  the  pass- 
ing of  the  agreement,  and  the  balance 
of  S^TOO-OO  was  to  be  paid  in  seven  equal 
annual  instalments.  The  respondent 
was  then  a  minor,  but  he  was  assisted, 
tor  the  purpose  of  the  agreement,  by 
his  lather,  who  was  present  and  who 


promised  to  procure  a  ratification  of 
the  agreement  by  his  son  when  he 
should  come  of  age.  Held  that  the 
Respondent,  not  being  put  en  demeure, 
did  not  forfeit  his  right  to  obtain  a 
deed  of  sale  by  his  faihire  to  make  the 
yearly  payments  agreed  upon,  or  by 
his  failure  to  ratify.  Grange  &  Mc- 
Lennan. M.  Judgment  confirming,  27 
January,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Baby,  JJ.  Sir  A.  A. 
Dorion,  C.  J.,  dis. 

NoTK This  case  was  appealed    to 

the  Supreme  Court  where  it  was  held: 
Reversing  the  judgment  of  the  Court 
below  (Strong  &  Taschereau,  JJ.),  dis- 
senting, that  the  condition  precedent 
on  which  the  promise  of  sale  was  made, 
not  having  been  complied  with  within 
the  time  specified  in  the  contract,  the 
contract  and  the  law  placed  the  plain- 
tiff en  demeure,  and  there  was  no  neces- 
sity for  any  demand,  the  necessity  for 
a  demand  being  inconsistent  with  the 
terms  of  the  contract  which  immediate- 
ly on  the  failure  ot  the  performance  of 
the  condition  ipso  facto  changed  the 
relation  of  the  parties  from  vendoi-  and 
vendee  to  lessor  and  lessee.  9  S.  C. 
Rep.  385.  But  see  arts.  1067-8-9  C.  C. 
V.  Remkrk. 

OBLIGATION  BY  A  CAUTION  JUDI- 
CIAIRE. — A  quantity  of  butter  being 
seized  by  saisie  revendicatio7i,  the  plain- 
tiff obtained  possession  of  it,  on  giving 
security  (869  C.C.  P.)  (1 )  that  he  would 
return  the  butter  or  the  value  of  it 
according  to  the  judgment  to  be  ren- 
dered in  the  case.  Plaintiff"  abandoned 
the  suit  and  Defendant  sued  the  secu- 
rities for  the  butter  or  its  value.  Held 
that  the  sureties  were  liable.  Poulin  tfc 
Hudon  &  al.  M.  Judgment  1 5  Septem- 
ber, 1874.  Dorion,  C.  J.,  Monk,  Tasche- 


(1)  Payment  must  be  made  in  the  place 
'Xjiiessly  or  impliedly  indicated  by  the 
•  ihiigution.  If  no  place  be  so  indicated  the 
!  'iiyuieut ,  when  it  is  of  a  certain  specified  thing, 
iuust  be  made  at  the  place  where  the  thing 
was  at  the  time  of  contracting  tlie  obligation, 
ill  all  otlier  cases  payment  must  be  made  at 
the  domicile  of  the  debtor,  subject  nevertlie- 
liss  to  the  rules  provided  under  the  title  re- 
liiling  to  particular  contracts. 


(1)  The  Defendant,  upon  a  demand  in  re- 
vendicatiou,  may  have  the  etfects  returned 
into  his  possession  upon  giving  good  and  sut- 
ficient  sureties  that  he  will  jiroduce  them 
when  re(juired,  which  he  is  in  such  case 
bound  to  do  in  the  same  manner  as  any  judi- 
cial sequestrator.  NevertheL'ss  the  Court  or 
judge  may,  according  to  circumtances,  grant 
])Ossessiou  of  the  etl'ects  to  the  Plain titf,  sub- 
ject to  the  same  conditions. 
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reau,  Jlamsay,  Sanborn,  J  J.  Rep.  6  Leg 
News  314. 

OPPOSANT Report  of  distribution. 

Notice,  —  An  opposant  who  1ms  not 
been  collocated  by  the  report  of  dis- 
tribution has  no  right  to  a  special  no- 
tice of  the  return  of  the  report,  and 
cannot  therefore  have  the  judgment 
homologating  the  report  set  aside  be- 
cause  no  such  notice  was  given.  Pre- 
vost  &  al.  ifc  Lalande  &  ah  M.  Judg- 
ment confirming,  29  March,  1S83.  Sir 
A.  A.  Dorion,  C.  J.,  liamsay,  Tessier,  , 
Cross,  Baby,  J.I.  Rep.  3  Dec.  d'A.  166. 

An  opposition  to  a  seizure  and  sale 
on  a  venititioni  exponas  will  be  dis-  i 
missed  if  it  be  tiled  de  piano  and  \ 
without  a  judge's  order.  Delinelh  &  \ 
Armstrong  ct  al.  M.  Judgment  confirm- 
ing, 15  May,  1879.  Sir  A.  A.  Dorion,  C.  ; 
J.,  Monk,  Ramsay,  Cross,  JJ.  Rep.  2  j 
Leg.  News  172.  i 

An  obviously  frivolous  opposition 
filed  for  the  purpose  of  delay,  and 
which  is  also  irregular  may  be  dismissed 
on  motion.  Filion  &  B6langer  &  al.  M. 
Judgment  confirming,  24  November, 
1882.  Monk,  Ramsay,  Tessier,  Cross, 
Baby,  .TJ. 

JJistribution  of  money When  mo- 
ney is  before  the  court  for  distribution, 
the  real  question  is  as  to  who  is  enti- 
tled to  it  and  not  the  regularity  of  the 
proceedings  by  which  it  was  procured. 

An  unpaid  creditor  can  raise  the 
question  as  to  the  real  owner  of  the 
property  sold  in  execution,  and  can 
<!laim  the  proceeds  although  the  real 
owner  be  silent.  The  St  Ann\i  Mutual 
Buildini[  Co.  &  Tauijher  &,  Watson  et 
al.  M.  Judgment  reversing,  28  Novem- 
ber, 1882.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  J  J. 

Opposition  for  money  can  only  be 
filed  within  ten  days  after  the  Sheriffs 
return.  After  this  thej'  can  onl)'^  be 
filed  by  leave  of  the  Court  and  on  such 
conditions  as  the  Court  imposes.  (720  (1) 


OPPOSITION  EN  .SOUS  OR  DUE      508 

C.  r.  C.)  In  the  absence  of  the  judge 
the  Prothonotary  can  accord  this  i)er- 
mission.  Notice  of  the  application  must 
be  given ;  where  no  such  notice  has  been 
given  the  opposition  will  be  dismissed. 
Hart  A  Rascony.  M.  Judgment  revers- 
ing, 1 6  Dec,  1881.  Sir  A.  A.  Doriun,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Tessier,  J.,  dissenting. 

Certain  goods  were  seized  by  saisie- 
arret  simple.  The  Upposants  inter- 
vened as  beuig  proprietors  of  the  thiii"s 
seized,  but  instead  of  contesting  tiie 
rights  of  the  seizing  creditor,  they  gave 
a  bond  that  the  goods  should  be  forth- 
coming to  answer  the  judgment  of  the 
Court,  and  thus  got  the  things  into 
their  possession.  The  Piaintift"  succeed- 
ed and  proceeded  to  execute  the  judg- 
ment. The  sureties  then  opposed  tlie 
execution  as  beingowners  of  the  things. 
Held,  reversing  the  judgment  of  the 
Superior  Court,  that  they  were  estopped 
from  urging  this  title  as  against  the 
seizing  creditor  until  they  had  returned 
the  things  seized  before  the  Court. 
Prevost  d-  Rodger s  <t-  al.  M.  21  June, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.,  Monk,  J., 
dis.  Rep.  24  J.  179.  2  Leg.  News  2;]7. 

OPPOSITION  EN  SOUS  ORDRE.  —  A 

purchased  a  lot  of  land  at  Sheriff's  sale 
without  paying  the  puichase  money. 
Ho  subfiequently  exchanged  it  with  B, 
who  agreed  to  give  to  tlie  Sheriff  the 
required  security  to  pay  the  mortgage. 
After  i-ecurity  was  given  to  the  Sheriti', 
the  property  was  irregularly  sold  it  la 
folle  enchhre  of  A,  and  again  resokl  by 
the  Sheriff  on  the  second  jjurchaser.  B, 
then  claimed  the  proceeds  of  this  sale 
as  the  price  of  his  property.  C,  a  mort- 
gage creditor  anterior  to  the  first  She- 
ritt"'s  sale,  claimed   the  amount  ot  hi? 


(1)  Oppositiou  for  payment   may  be  filed 
with  the  sheriff  if  he  lias  not  yet  made  his 


return  or  in  the  otiiue  of  the  I'rothonotar)- 

where  the  return  is  made  witiiin  six  days 

after  tlie  return.     After  this  delay  they  <au- 

not  be  filed  without  pemiission  of  the  Court 

'  or  judge.    [Notwithstanding  the  precediug 

,  provisions  the  proceedings  under  articles  645, 

663,  678,  679,  680,  712,  720,  730  and  763  to 

780  of  tliis  Code  inclusively  may  be  had  uiwu 

laay  juridical  day.] Q,  48  Vic,  cap.  20,  sec  4.. 
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mortgiigo.  His  opposition  was  contest- 
ed by  B,  and  disniisseil. 

Held,  reversing  the  Judgment  ol  the 
Superior  Court,  1st,  that  us  it  did  not 
appear  that  B  had  paid  the  mortgage 
ot'C,  the  latter  had  the  right  to  be  paid 
in  preference  to  B  the  amount  ot"  his 
iiiortgiige  on  the  monies  levied  which 
iej)rosented  his  ;  2nd,  that  there  was 
sulHcient  evidence  of  the  insolvency  of 
B  to  sustain  the  opposition  of  C  as  an 
opposition  en  sous  onlre.  Gaton  A 
Trembla/f.  (^  Judgment  r^^versing,  7 
December,  1877.  Monk  and  Ramsay, 
.],].,  dissenting,  were  of  opinion  that 
there  was  no  allegation  of  insolvency, 
and  that  no  evidence,  if  there  was  any 
such,  woulil  thert'fore  avail,  and  con- 
sequently that  the  opposition  en  sous 
ordre  could  not  bo  maintained.  Art. 
TV)  CO.  P.,  il)  which  is  exclusive. 
Uep.  I  Leg.  News  4;{. 

OPPOSITION  OF  PARTY  CLAIMING 
AS  OWNER— y.  Fkal-i). 

Kilyonr  &  Lor/an,  .Judgment  con- 
lirming,  .{  February,  1S,S0.  Sir  A.  A. 
Dorion,  0.  >L,  Monk,  Ramsay,  Tessier, 
Cross,  .1.1.  Kamsay,  J.  tlis. 

Seigniorial  Conslifuted  Rents The 

failure  to  produce  within  the  six  months 
of  closing  the  cadastre  of  a  seigniory 
tilt.' opposition  recpiired  by  sections  40 
and  41  of  the  Seigniorial  Act,  is  fatal 
and  third  parties  may  Lake  ailvantage 
of  it.  I'anet  <t  Boisseau  el  al.  (J.  .Tu(lg- 


(I)  Any  creditor  of  a  jutsou  who  is  en- 
titled to  be  collocated,  or  is  beneficially  col- 
loi'iited,  u;)on  moneys  levied,  has  a_right  to  file 
il  sub-opiKisition  demanding  that"  to  the  ex- 
tent of  Ilia  claim  the  sum  accruing  to  his 
debtor  be  not  paid  to  such  debtor  but  to  luni. 
He  eaunot  however  exercise  this  right  unless 
his  debtor  is  insolvent  or  his  claim  carries 
"x^'cntiou. 


ment  reversing,  N  September,  1S7'.>. 
Sir  A.  A.  Dorion  V.  .1.,  Monk,  Ramsav, 
Tessier,  Routhier.F.F.  Rep.  .">  (I  L.  il. 
.'J77.  iU  Rev.  beg.  IC).;. 

A  person  who  claiujs  a  total  e.xemp" 
tion  for  ta.xes,  and  is  proceeded  agahist 
as  a  ratepayer,  nmy  make  opposition 
under  artitdo  '■•70  of  the  Municipal 
Code.  The  Montreal  Cotton  Co.  d:  The 
C'irporation  of  the  Town  of  Vallei/Jield. 
M.  .Judgment  reversing,  17  September, 
ISSO.  sir  A.  A.  Dorion,  C  .1.,  Monk, 
Ramsay,  Chagnon,  .I.J.  Reji.  3  Leg. 
News  ;'il7.  '.»  Rev.  Leg.  .")5i. 

Rirfhis  of  sitccension-  t^.  .Judgment 
reforming,  4  December,  ISSO.  Sir  A. 
A.  Dorion,  C.  .J.,  Monk,  Ramsav,  Cross. 
,J.J. 

May  be  dismisse<l  on  motion. — v. 
Motion. 

OPTION Where  a  commission  was 

payable  in  cash  or  bonds  at  the  option 
of  the  debtor,  part  payment  in  cash 
was  making  an  option,  antl  gave  the 
creditor  the  right  to  demand  the 
balance  in  cash.  Bowen  et  al.  &  Cordon 
tt  al.  M.  Judgment  confirming,  I 'J 
January,  18S2.  Sir  A.  A.  ])orion,  C.  .J., 
liamsav,  fessier.  Cross,  Jiabv,  .JJ.  Kep. 
5  Log.  News  300. 

ORANGE  ASSOCIATION—The  '<  Loyal 
Orange  Institution"  is  an  unlawful  com- 
bination and  confederacy,  the  members 
being  bound  by  an  oath  to  keep  secret 
the  proceedings  of  the  Association,  and 
therefore  there  was  probable  cause  for 
the  arrest  of  the  Plaintiff,  who  was  join- 
ing in  an  Orange  demonstration  likely 
to  lead  to  a  breach  of  the  peace.  Grant 
<t-  Beaudr;/,  M.  Jutlgment  confirming, 
IS  November,  Sir  A.  A.  Dorion,  C. . I., 
Monk,  Kamsay,  Cross,  Baby,  ,J.J.  Reii. 
4  Leg.  Ne-vs  S\ni,  2  Dec.  d'A.  I'.»7. 
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PARTAGE No  one  can  bo  compollod 

to  remain  in  undivided  ownci'sliip. 

A  partition  may  always  be  demanded 
notwitlistanding  any  prohibition  or 
agreement  to  the  contrary. 

It  may  liowover  bo  agreed  and  or- 
dered tliat  the  petition  shall  be  defer- 
red during  a  limited  time  if  there  bo 
any  reason  of  utility  which  justiHes  the 
.leiay.  089  C.  C. 

Partition  may  bo  demanded  oven 
though  one  of  the  coheirs  enjoys  sepa- 
rately a  part  of  the  property  of  tlie 
succiession  if  there  have  been  no  act  ol' 
partition  nor  a  sufficient  possession  to 
require  prescription.  (i'.tO  C.  (J. 

Minorifj/.— Fraud The  fact  that  a 

minor  was  represented  at  an  inventory 
.and  partayc  only  by  her  tutor  (her 
father)  who  had  a  conflicting  interest, 
is  not  a  ground  for  setting  aside  the 
jmrlage  at  the  instHiice  of  a  third  party 
wlien  the  minor,  who  has  since  become 
of  age,  makes  no  coniplaint  in  respect 
thereof. 

Where  an  action  to  set  aside  an  in 
ventory  and  partage  is  brought  by  a 
member  of  the  family  who  formally 
consented  thereto,  the  burden  of  proof 
i.<  on  the  iilaintifl'  to  show  that  his  or 
her  consent  was  improperly  obtained  f 
and  parole  testimony  is  admissible  on 
the  part  of  the  defendant  to  rej)el  the 
verbal  proof  ol  fiaud  adduced  by  the 
l)laintift. 

Persons  of  the  age  of  m.ajority  are 
not  entitled  to  ri'lief  from  their  con- 
tracts for  cause  of  lesion  only.  (C.  C. 
101-'.) 

in  this  case  no  fraud  was  proved. 

Quaere,  as  to  there  being  any  nuns 


in  this  Province  in  a  position,  as  to 
their  civil  rights,  analogous  to  that  of 
civil  death.  Charlebois  tt  al.  d-  Chnrle- 
hois.  M.  Judgment  reversing,  28  Nov. 
18S2.  Monk,  liamsav,  'I'essier,  Cross, 
Baby,  JJ.  Kep.  I'd  J  .'304,  .'")  Leg.  News 
4lil. 

PARTNERSHIP.  —  It  is  essential  to 
the  contract  of  partnershii*  that  it 
should  be  for  the  common  i^rofit  of  the 
])Hrtners  each  of  whom  must  contribute 
to  it  property,  credit,  skill  or  industry. 
IS30C.  C. 

Participation  in  the  i>rofits  of  a 
l)aitnershij)  cariies  with  it  an  obli- 
gation to  contribute  to  the  losses. 
Any  agreement  by  which  one  of  the 
partners  is  excluiled  from  participation 
in  the  j)rofits  is  null.  An  agreement 
by  whicii  one  partner  is  exemjjt  from 
liability  for  the  losses  of  the  partner- 
ship is  null  only  as  to  third  persons. 
18210.  C. 

If  no  time  for  the  commencement 
of  the  jiartnership  be  designated  it 
takes  effect  from  the  date  of  the  con- 
tract. 1S32  0.  C. 

If  the  term  of  the  partnership  be  not 
designated  it  is  considered  to  be  for 
the  life  of  the  partner  subject  to  the 
provisions  contained  in  the  fifth  chap- 
ter of  this  title.  IS.i.JC.  C. 

A  note  made  fraudulently  by  a  jiart- 
ner  in  the  partnership's  name,  bimls  the 
partnership  in  the  hands  of  a  bona  fide 
holdiM'  for  value.  Walter  it  The  Mol- 
sons  Bank.  M.  Judgment  confirming, 
18  Sep.,  1877.  Dorion,  C.  J.,  Monk, 
Itamsay,  Tessier,  JJ. 

The  individual  note  of  a  partner  of 
an  insolvent  firm,  himself  insolvent  and 
which  has  been  entered  in  his  state- 
ment of  liabilities,  cannot  be  recovered 


it  . 
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\\\<an.  And  the  fact  that  tho  note  in 
-uit  is  slijjhtly  diftbrcnt  from  the  note 
iiu-ntioned  in  tho  .statement  may  l»o 
.■x|iiaino(l  by  ovidenco.  The  Kxchamje 
Bank  of  Vnuada  <(•  Kward.  M.  .ludg- 
iiitiit  confirming,  12")  Nov.,  1HS2.  Sir  A. 
\.  Dorion,  C.  .).,  Monk,  Uanjsay,  Tes- 
-icr,  Cross,  .1.1. 

LitihilUli  of  I'arfner — Although  tho 
A]i|>o!lant  had,  in  error,  snhscribod  for 
a  laigor  number  of  shares  tiian  he  in- 
i(Mi(U'd.  in  the  capital  stock  of  the  com- 
\K\n\  Uespondent,  and  had  sought  in- 
I  tl'cctually  to  bo  relieved  innnediatcly 
liter,  yet  tho  fact  that  ho  allowed 
marly  two  years  to  pass  before  taking 
l(i.'al  action  to  iiavo  the  contract  an- 
niillod,  and  only  took  such  action  when 
iiiils  were  made  to  cover  losses,  and 
hud  in  the  meantime  accepted  a  divi- 
nond  of  ten  per  cent,  on  his  shares, 
( onstituted  an  ac(iuiesccnco  sulKcient 
to  render  him  liable  ibr  tho  whole 
aiuoiuit  subscribed. 

Where  the  law  declares  consenf  to 
lie  of  the  essence  of  a  contract,  it  does 
not  refer  to  tho  consent  of  tho  mind, 
liiit  to  the  declaration  of  consent.  Vo/d 
X  Stadaama  Jnsnraiire   Co,     il.  .ludg- 


aient  conHrming,  8 


March,  I8S0.    Do- 


ioi'.,  (".  ,].,  Monk,  liamsiiy,  Tossier,  ,1,1. 
Monk.  Tossier,  .M.  dis.  Hep.  I»  (l  L.  R. 
147,  iU  Key.  ].eg.  I'S'J. 

Koversed  in  Supremo  Court,  whore  it 
•vas  held  :  (Sir  W.  J.  ]{itchie,  €.  J.,  du- 
i'itanto)  reversing  tho  judgment  of  tho 
I'ointbelow  that  the  ovidonco  shewed 
i!ii'  Appellant  never  entered  into  a 
I'oiitract  to  take  ")()  shares,  that  tlio  re- 
ceipt given  for  a  dividend  of  ten  per 
'lilt  on  tho  amount  actually  paid 
iitiiintant  t'crsef),  was  not  an  admission 
■Willis  liability  for  tho  larger  amount, 
iiid  ho  therefore  was  not  estopped  from 
"iinwing  that  he  was  never  in  fact 
liolder  of  lifty  shares  in  the  capital 
■took  of  the  compau}'.    (1  Sup.  Ct.  lioj), 

Tiie  parties  wiiile  in  jjaitnorsliip  ac- 
luired  l()U  shares  of  certain  mining 
lights  which,  according  to  their  co- 
partnership deed,  wore  to  1)0  <livided 
'rtween    them   in    tho   pro2)ortion   of 
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throefoinths  for  the  Appellant  and  one* 
I'ourth  for  tho  Hespoiulont.  Those  min- 
ing rights  were  in  tiio  individual  namo 
of  tho  A|)]>ellant  who,  during  tho  co- 
partnorship,  sold  eighty  of  these  Hharoa 
for  1|<'.>,(M»<),  and  subse(|uontly  ho  trans- 
ferred on  his  account  to  Miss  AuU^jo. 
Those  last  oiglity  shares  were  subse- 
<|uently  claimed  and  recovered  l)y  a 
third  party. 

The  transfer  madt*  to  the  Rospon- 
(iont  o\  the  forty  shares  to  which  he 
was  entitled  in  liis  partnership  property 
must  be  considered  as,  and  have  the 
etroet  of,  property  held  in  common, 
and  that  the  Uespondent  was  only  en- 
titled to  recover  from  the  Appellant, 
the  value  which  those  shares  had  at 
tho  time  of  this  transfer,  made  in  lieu 
of  a  partage,  and  not  tho  value  which 
they  had  when  the  liospondent  was 
dispossessed  of  t  hem. 

Art.  l.'JOT  C.  C.  (I)  does  not  api)ly  to 
partition  between  co-jiartnors.  Where 
two  partners  made  a  i>artition  of  shares 
forming  ;i  portion  of  the  partnc>rship 
projtorty,  and  one  was  evicted  I'roin  his 
share,  tho  other  jtartner  was  hold 
not  liable  for  more  than  tho  valu«  of 
the  share  at  tho  time  of  tho  partition, 
/.  c,  his  obligation  was  merely  to 
equalize  the  value  of  tho  portions, 
without  a  new  paitition.  Prentice  <fc 
AfacJJouf/al.  M.  .Judgment  reversing, 
23  .January,  I NS4.  Sir  A.  A.  Dorion,  C. 
J.,  Kivmsay,  Tessior,  Baby,  .1.1.  Kep.  7. 
Log.  News  103,  ■[  Dec.  d'A.  •,)!. 

A  part  owner  of  a  mine  agreed  to  its 
sale  for  4;SS,0(IO  sterling.  Another  part 
owner  only  agreed  to  its  sale  m  con- 
sideration of  his  share  being  taken  at 
a  valuation  of  £9:*,U(I()  sterling.  The 
vendor  at  tho  lower  price  has  no  claim 
to  have  a  share  of  tho  diflen>nco 
obtaineil  by  the  vendor  of  the  higher 
price.  Livesei/  iV  Allan.   .M.  .hiiigment 


confiriiiin;:.  '.• 


I  NTS.  Monk,  Kaui- 


say,  Te.^sier,  Cros-,  Sicotte.  ,1.1. 


(1)  l-)g.il  warr.uity  is  iiii|plit'(lby  law  in  the 
contract  of  sail'  wit fiout  stipulation.  Nevcr- 
tluicNS  I  lie  jtartics  may,  liy  .special  agreement, 
add  to  tlip  oliligation.s  of  legal  warranty  or  di- 
miiiisii  il.s  clleut,or  exclude  it  ultogethc'r. 
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A  |)uity  wlio  liaHiin  action  toaiH'oiint  in  tlunisiinl    lonii   witii    voucIkms,  anl 

))<>n<liii^   I'otwcMM)    him    iiiiii    \nn    lat«)  that,  in  (Inluult,  tlii>  Itt'spoiiilfiit  hIuiuM 

partiKM'  limy  hiivo  a  xpooial  action  vvitli  he  ('on(U>inni-<|  to  pay  tiu'  ^aid  siim  ol 

rc^rarii  to  ni(itt<M's  not  hciiiji  part  <»r  tho  S*7l.'i.7'».     Ifelit,  on  iUminiiin'  tiiai  tin- 

pai'tniMnhip's  atl'airs  and  not  <lopi'ni|ing  ih'ntand   t'oi-  an  account  was   not  wm 

upon   liicni.   (taitlhifriiIioi/.ii.>]w\g-  ranted  liy  the  allegation  of  tli«  ih'ilai;i 

nicnt  <'onlinnin^'.  4  Jinit',   JSSO.  Sir    A.  tion,  and  wa^  not   th<^   proper  rcnicilv 

.A.  DorioM,  ('.  .1..    Monk,   Uainsay,  Ten-  lor  the    caii«e    nl'   cDniphinit    theroiu 

sier,  d'osi.  .1.1.  h'l-p.  10  l{ev.  I.»i>.'.  44.1.  stated. 


When  a  piirlner  siiom  liis  copartner 
to  account,  it  is  not  necu'ssary  lor  liini 
to  a  Hop'  that  he  has  aticoinited,  or  tliat 
ho  has  notliiii;.'  to  account  for,  it  is 
.sufllcient  lor  iiitn  to  allege  that  the 
Det'unchint  owes  him  an  account, and  in 
default  oi  the  Defendant  rendoriiiK 
accoinit  within  the  delay  ti.xed  hy  the 
judgment  ordering  an  a(!coimt,  then 
Plaintiff  was  proceed  under  the  art.-'il);! 
( I )  CX'A\  Ganl/iier  <{•  Jioi/.  M..Iudginent 
conHrming,  7  Dec,  jSSO.  Sir  A.  A.  Do- 
rion,  C  .1.,  Monk,  Ramsay,  ('ross,  Ual)V, 
JJ.  I{ep.  1  Dec.  do  laC.d'A.  14'.». 

There  was  a  Joint  advcntine  for  t ho 
purchase  of  certain  real  estate  in  the 
nauK^  of  Appellant.  'V\u'.  partners  were  , 
on  certain  conditions,  each  to  have  a 
share.  It  api>ears  they  left  Appellant 
to  boar  the  amount  of  the  acquisition, 
and  he  aiterwards  sold  the  proi)erty  for 
his  own  profit.  Kespondent  sued  for 
his  share  of  the  jirice  of  sale.  The 
Appellant  tendered  an  account  of  his 
transaction.  The  action  shouM  have 
heen  to  account,  hut  the  Api)ellant 
having  tendered  an  account  covered 
the  ii'regularity.  Ilrewsler  Sc  JjUiiih. 
Judgment  confirming,  liL' Dec.,  IS7'.»,  .Sir 
A.  A.  l)orioii,  (".  .1.,  ^lonk,  Ramsay, 
Tessier,  ( 'ross,  J.I. 

The  Ap[»ellant  hiought  suit  against 
the  Resi)ondent,  alleging  a  i)urchase 
hy  them  jointly  of  certain  promisory 
notes  and  securities  which  the  Respon- 
dent collecte<l  for  their  common  profit, 
the  Appellant's  share,  acknowledged  by 
the  Jiespondent,  Ijcing  $713. To;  the 
Appellant  added  the  common  assump- 
sit coimts,  and  jirayed  for  an  account 


§ 


(1)  If  the  Di'ffuilaat  fails  to  render  an  ao- 
count,  the  I'laintilf  may  proceed  to  have  one 
ntade  out  in  the  manner  mentioned  in  tin; 
art.  523. 


Seiiil)/e — .\  party  suing  another  tn 
account  in  -i  partnership  nnittt^',  is  nm 
obliged  to  tender  an  account  or  to  di' 
clare  that  le-  has  none  to  give.  Mirluunl 
tf'  Vdziiui.  .Judgment  confirming,  7 
Dec.,  IM.so.  Sir  A.  A.  Dorion,  C.  ,1,, 
Monk,  Ramsav,  Cross,  .IJ.  l{ep.  ti  ().  I,. 

l,ors(|u'un  nssocie  poursuit  un  aiitie 
associe  en  reddition  (le  compte,  il  u'est 
pas  (il)lige  tl'idleguer  iju'll  a  luinicme 
rendu  compte,  ou  (|u'il  n'en  a  j)as  a 
remlre,  il  lui  suflit  d'alleguer  (jue  le  de- 
fendeur  a  en  sa  possession  des  biens  on 
sommes  de  deniers  appartenanta  la  so 
ciete  <|ui  a  existe  eiitro  eux,  dont  il  n'a 
pas  rendu  compte. 

\  woman,  commune  en  6/<'U.»  with  her 
late  husl)and,  and  l^i/ataire  nnirerscUf 
en  umij'niil.i  nuiy  bi'ing  an  action  against 
the  partner  of  her  late  husband  for  an 
account  of  the  partnership,  without 
calling  m  tho  iiii-propri^laires.  (I'ntijrai 
A-  Dignan.  t^.  .ludgrnent  conlirming.  ■> 
Dec,  IS7S.  .Sir  A.  A.  Dorion,  ('.,!., 
Monk,  Ramsay,  Tessier,  Cross,  J.I. 

The  parties  and  one  Angus  MacDo- 
nald  tenderoil  for  tlui  construction  ol 
the  graving  dock  at  Quebec  which  in 
chuh'd  the  dredging,  masonry  and 
other  works.  ( )n  a  second  tender  the 
works  were  awarded  to  I'otors,  and  tli' 
Respondents  obtained  a  contract  foi 
the  dredging  through  Peters,  but  di 
rectly  from  the  (Jovernment. 

Held: — Reversing  the  judgment  ot 
the  Superior  Court  :  That  altliougli 
theie  were  no  articles  of  partnersliii' 
signed  between  the  parties,  from  theii 
correspondence  it  appeared  that  all 
were  to  have  a  share  in  any  contract 
they  might  obtain,  either  for  the  whole 
work,  or  for  any  portion  of  it,  and  more 


▼^ 


:)i' 


l>AltTVRUSII(l> 


PAItTNKKSIIII 


51-i 


ijii'oiftlly  liir  tlio  <lro(l>{iiig,  whothci 
stiuh  (^nntmct  wuh  ohtuinoil  diroctly 
t'i'oin  tlio  <  tovurnnu>iit  or  um  ii  Htili>cnii- 
tract  ;  itiid  that  Appolluiit  w»h  uiititlod 
to  claim  (laina^os  t'i'oin  tlm  KcspniuhfiUs 
lor  tlioir  rotiiMal  to  acknowloil^o  liiiii 
as  a  partner  in  tho  coiitraot  lor  tlio 
ilr(Mlgii)>(.  Kane  if-  W/'riijht  et  at.  l^. 
.Iiidgnioiit  (lolivi'rcd  in  .Nf.  21  Dec. 
hso,  rovor?iing.  Sir  A.  A.  Dorion,  (!.  if., 
Monk,  Kanjsav,  <'ro.«ts,  JJabv,  J.l.  Ucp. 
I  Dfc.  d'A.  297,  4  i..*^'.  Nows  i;.. 

Failitn'  to  re(/intei'  (Icnturatinn.  — 
Whore  tho  d(H'laration  (in  an  action  tor 
a  ponalty  for  non  rogistration  of  part- 
norshipi  allo)j;ed  in  a  tirMt  count  that 
l)ol'endunt  for  nioro  than  sixty  days  ho- 
tore  tliH  institution  of  thu  action  hud  car 
ricd  on  Iiusinoss  in  partnership  with  "A. 
15  and  ( '."  undor  the  tirui  of"  (J.  A.  and 
Sons  "  J'or  t/ie  pitrpone  of  tradiixj  and 
iiianiij'aelurinif  ;  and  in  a  ■iocond  count 
that  Dcfcnchmt  dor  nirro  than  sixty 
days,  itc.)  had  carried  on  husinoss  in 
jiartnorship  with  "  other  persons  " 
under  the  firm  of  '•  ( '.  A.  and  Sons  "'  for 
trading;  purposes ;  and  then  proceeded 
to  allege  that  no  declaration  of  "  said 
purtnership  "  hud  been  registered  as 
required  by  law  :  that  the  two  counts 
roforrod  with  sntticient  distinctness  to 
the  sumo  paitntuship,  and  moreover, 
the  objection,  if  in  Any  way  valid,  should 
have  been  specially  raisoil  by  a  proli- 
ininury  plea,  and  not  on  the  merits. 
Mr.  Williani  A  Findtai/.  M.  .ludgniunt 
oonlirining,  2U  June,  I.S74.  Taschereuu, 
liainsay,  Sanborn,  Loranger,  .JJ.  Uep. 
•S.',  .1.  24.). 

Eiiidence  of.  —  Lamoureux  it  Mc- 
Call'rey.  (I.  -fudguient  reversing,  .! 
March,  I  SSI.  Sir  A.  A.  Dorion,  C.  .1., 
Monk,  Kamsay,  Cross,  Baby,  J.F. 

Michel  Auger  and  J.  B.  Auger  formed 
I  partnership  and  registered  it  untler 
tlio  social  name  of  "  Auger  Si  Co.'' 
Later  Michel  Auger  and  one  Derby 
formed  a  purtnershij)  under  the  social 
name  of ''  Auger  &  Co."  Michel  Auger 
liought  goods  of  Gilmour  &  Co.  and 
gave  the  note  of  "  Auger  &  Co."  Gil- 
mour &  Co.  had  no  notice  of  the  dis- 
solution of  the  old  Hrm  of  Auger  &  C^o. 
Held,  reversing  the  judgment  of  the 


Superior  <  'oiu't,  that  credit  was  pre- 
sumed to  be  given  "  to  tho  lust  firm, 
tho  oidy  one  doing  business.  Auijer  el 
at,  if-  (witinoiir  ff  at,  .M.  .ludgmont  re 
versing,  Hi  .lime,  I S70.  Sir  A.  A.  Dorion. 
('.  .1..  Monk,  Uam»ay,  Sanl)orn,  'IVssier, 
.1.1.  Uamsay, . I.,  dissented.  He  thought 
.1.  H.  Auger  had  renders  himsolt  liable 
by  not  having  given  notice  of  tho  dis- 
solution of  the  former  partnership, 
which  might  have  been  continued 
tacitly  beyond  thw  year.  Ife  should 
not  have  allowed  tho  registration  to 
stand. 

.!.(/'  (iuay  gave  his  promissory  note 
to  a  party  in  the  following  form  : 

"  'rrois-Uivi«M'e8,  4  .luin  1807. 


"  Trois  mois  do  cetto  date,  nous  pro- 
"  motions  payor  soliduiroment  i'un 
"  pour  Trtutre,  a  Alf.  E.  Hurt,  ecr.,  oua 
"  son  ordre,  lasonnue  de  millo  soi.xante- 
"  ijuutro  piastres,  au  Rureuu  <le  I'A- 
"  genco  de  Quebec,  li  Trois-Kivieres. 
"  pom*  valour  re(;ue. 

".I.e.  «rAV."' 

It  was  contended  by  the  Plaintiff 
that  this  note  was  given  for  tho  pur- 
poses of  u  purtnershij)  existing  between 
(ruay  and  his  mother,  ami  that  she  had 
agreed  to  sign  the  note,  and  tho  action 
was  against  both.  .Judgment  in  the  >S. 
C.  went  iigainst  ,1.  C.  (Juay,  but  the 
action  ajiainst  the  mother  was  dismiss- 
o  I.  Heltl,  inainlaining  the.judgment  ap- 
pealed from,  that  verbal  evidence  was 
not  udmissible  even  in  a  (iommorcial 
matter  to  make  the  mother  liable  on 
this  transaction.  ( 1 2;>.'i,  .'>  C.  C.)  ( 1 1  Ilarf 
(t*  JJme  Marineau.  (I.  .fudgment  con- 
firming, ■")  Decembei-,  I S74.  Dorion,  C. 
.J.,  Monk,  Taschereuu,  Kamsay,  .San- 
born, .J.I. 

\  person  who  has  a  share  of  one  third 
in  tho  transactions  of  a  partnership,  al- 
though not  registered  us  a  partner,  is  a 
partner,  and  will  be  subject  to  compul- 
sory liquidation  us  such  on   the  insolv- 


W 


(1)  Upon  any  ropivseuttttion  or  assurauce 
ill  favor  of  a  {wisoii  to  enable  him  to  obtain 
creilit,  money  or  gomls  thereupon. 
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ency  of  the  partnership.  Knight  ct  Boss, 
ii.  Judgineat  confirming,  8  March,  1876. 
Kep.  JUKev.  Leg.  2U8. 

One  of  two  copartners  died,  the  sur- 
vivor continued  in  hquidation  and 
finally  assigned  under  the  insolvency 
act.  A  creditor  of  the  survivor  attached 
the  goods  of  the  partnership,  under 
the  pretext  that  by  a  covenant  of  the 
deed  of  partnership  the  survivor  might 
under  certain  conditions,  take  the 
stock.  A  creditor  of  the  fimi  opposed 
the  seizure.  Jle/ii,  that  after  insolvency 
the  surviving  creilitor  could  not  take 
the  stock  to  the  detrinent  of  the  cre- 
ditors, anil  that  his  creilitor  therefore 
could  not  exercise  the  right  under  the 
articles  of  i)artnei'ship.  Slater  A  Whit- 
ney el  al.  M.  .Judgment  confirming,  21 
May,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Hamsay,  Tessier,  Cross,  Baby,  .1.1. 

Private  enlaten  of  insolvent  part- 
nership. —  'Iho  Consolidated  Rank  of 
Canada  provetl  a  claim  for  $lo;{,4ti4.(')2 
againt^t  the  insolvent  estate  of  Mul- 
holland  ii  Baker,  secured  by  the  in- 
dividual liability  of  Henry  ^lulholland 
iV  .loel  C.  Baker,  two  of  the  members 
of  the  firm,  under  a  letter  of  guarantee 
of  the  2Uth  of  January,  187<').  this  secu- 
rivy  valued  in  the  claim  at  *7;"),U0U,  and 
also  by  a  transfer  from  M.  ifc  U.  of  two 
mortgages  on  the  i)roperty  ot  William 
r.  Bartley  lor  :!('2o,U0U  each  anil  valued 
at  $4r),UUU. 

Tlie  Merchant's  Jiank  proved  its 
claim  secured  by  a  tran^for  of  another 
mortgage  on  William  1'.  iJaiUi  >  .  ,  ..< 
perty  for  $2r),UUU  and  which  the  Bank 
vahu'il  at  $l;>,U(Jt).  (In  the  claim  uiude 
l>y  the  Consolidated  Bank,  Leslie,  a 
creditor  of  Mulhollaml  tV  Baker,  con- 
tested the  transfer  made  by  M.  iV;  B. 
to  the  bank  of  the  two  mori gages 
against  Bartley's  property,  ami  asked 
that  this  transfer  beset  asitleas  having 
Ijeen  made  in  fraud  of  the  cretlitors. 
<  m  the  claim  of  the  Merchants'  Bank, 
Leslie,  on  the  same  grounds,  contested 
I  lie  transfer  made  to  the  Bank  by  .^L 
iV:  B.  of  their  other  mortgage  on  Wm. 
r.  Bartley  s  proi)erty.  Hodgers  and 
others,  also  creditors  of  !M.  «V  B.,  con 
testeil  the  claim  made  by  the  Consoli- 


dated Bank,  and  tlio  validity  and  effect 
of  tlie  letter  of  guarantee  given  by 
I  Henry  MulIioUand  k  Joel  C.  Baker  oii 
their  private  estates,  as  being  in  fraud 
of  the  creditors  of  the  firm. 

Held  : — That  as  the  contestations 
could  not  affect  the  claims  of  the  Con- 
solidated Bank  and  of  the  Merchants' 
Bank  against  the  estate  of  M .  A-  B.,  the 
contestants  had  shown  no  interest  in 
their  contestations,  and  that  the  cre- 
ditors coukl  only  challenge  the  validity 
of  the  security  held  by  the  Banks  by  a 
direct  action  n  the  Superior  Court, 
or  by  contesting  the  claims  which  might 
be  made  upon  such  security  on  the  in- 
dividual estates  of  Ilem-y  Mulholland 
and  of  Joel  C.  Baker,  or  of  Win.  V. 
Bartley,  respectively.  The  Consolidateil 
Hank  of  Canada  A:  Leslie,  The  Mer. 
chants^  Hank  tt  Leslie  \,  Rogers  et  al., 
it  The  Consolidated  Bank  of  Canada. 
M.  .Judgment,  2")  Jan.,  1881,  confirmiiig 
the  first  and  second  cases,  and  revers- 
ing the  third.  Sir  A  A.  Dorion,  C.  .1., 
Monk,  Hamsav,  Cross,  Baby,  J  J.  Keii. 
J  Dec.  d  A.  m. 

Individual  debt  of  partner.  Interest. 
— The  creditor  of  a  hypothecary  delu 
bearing  interest  due  by  one  of  the  part- 
ners, is  entitled  to  be  paid  interest  in 
full  up  to  date  of  collocation  out  of  the 
private  estate  of  the  i)artner,  before  tin; 
creditors  of  the  firm  are  entitled  to 
rank  against  the  private  estate.  T/ic 
Consolidated  Bank  of  Canada  &  Moat. 
M.  Judgment  confirming,  3 1  October, 
|N8;5.  \ie\K  0  Leg.  News  ;i5S.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Bainsay,  Baby,  .IJ. 
file  cases  of  the  Consolidated  Bank  A- 
Workman  et  al.,  A-  The  Consoliilated 
Jiank  .!•  The  Merchants  Bank  involved 
the  same  ((uestiun  and  were  confinned. 
In  the  cross  api)eal  of  the  Moat  case 
the  judgment  was  reformed,  on  a  mere 
(|iiestioii  of  fact,  whether  the  calculation 
included  compound  interest. 

The  interest  to  entitle  a  party  to  in- 
tervene in  a  suit  must  be  actual.  >o 
where  there  was  a  ilemand  calling  on 
K.  to  assign  owing  to  his  having  allowed 
his  commercial  paper  to  go  to  i)rotest, 
and  an  action  against  Iv.  Sc  C.  Jiros. 
between  whom  it  was  alleged  a    part- 
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' /'«  principal  a 

"'«  ground   tii 
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■••"BNT  o,-   ,.VVE.VT.O.., 


•""''•i3,.Sanl.o,-„,,McConUJ    ' 
PARTY  INSOLVENT     n  , 


"'^^EVi'  OK   mr,:sTlos 


JJ'e   Canada   Tanni,,'     1.  '''''"  '''  «''•  .f" 
■^fen y /runt'  ,/;^  '  .  ««e've,,   '••om  D,' 

;'"•''•"'•  which  Ut'^/'«  '»r»^'""» 

'^""^   ">  thofbJloS^''''»«-^'•toD,•: 
"' consideration  oftl  >   •^'■'"'•"  '••^•"J 

;;"•'    ''''f  >"a.  Sto.";  '    .'^"•''•''e.n.y  the 

•7eiTyJf„„t  ,,',,:;,'^,,''e   «aal  Thoaias 

;>  •'•"■ution'o  •  tl  e%  7  ^'^'-^  '-'••'«  o 
'«'"-tee„  yoars  from  U  ;.  P'-^t^'J^,  ^"  "-'t: 

i'-'";t  of  the  net  liroHt'I  i.w"  "^  ""^^-'o'.rtl, 
<;'•  l.ereafter  to'  aW«e  a  '  "f  *"'''  '"^''^N 
'^"'■"'.7    .w/,/    „JV'?  '*»'' j>o  realize. 

;««//««e,/«,.^,,,;,;;«'{  ;>«/««/  ,na!,be 
'»"',  out  of  the  s;,i,r  i'  "*  P'f'Vided  b„ 

•f «  an.l  appSfo  ther^;-''"^' ''"''  "'■'^' 
'  !^  «ai*'  I'atont  h  -i  f'^f°^'»  virtue  of 
«f    afbresai.J.-  \r   ' V,  ^^''®  ^•^'''"  ^''^ro- 

^'"'   'or  tlieir  o  V       '      1  ""''  ^''""•fe'<?, 

r^^l''-esentatives  L  tffi/^^^"'»''"'«.  or 
^^  obtained  an  «./         '^  I'ln-poso."  jj  .t 

^''e  Koyalty  (lurin-' a   .?.!"'"  «"«^'  'o'' 
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Matthews   to  B  ,fe  r     M      , 

«  Wed  to  renew  the  J oJf  '**"«'•  ""e-e 
their  own  costs  and  of  ''  ^'^tent  at 
t  'eir  own  heneHt '' Tn  i""'  '"'S^^-  and  for 


,  ;vas  thei-eby  on^v  ,,r  f,  '''?/'"''  "'at  he 

?i-  and  that  as    foS«  ^'^«  «'aitns  of 

"'teiTention  must  „ w       ""^«"n^led Jiis 

««"'^1  claims  under     ;  ""/'  '^'""^  '>'«Per 

^^'IncJ,  were  a^a  n^t  "r^''  ''•««  31, 

«ay,  Nanhorn  JJ    ,)„ '/■'"''f'-^^"'  «««■ 

nent  Monk,  J,  dis    nf'Vi  '^r'"*^^''  i«''g- 

'"«nt,  Monk  <t'^tCVJJ.' dt'"^'"^'^- 

i7,PatentVmi"4T^;»^'-'-  '-y  usil.^ 

«f  ''« -nvention,  So    V"''""'^'^^"^"''«^ 
not  the  pro/it   the  ,?,'''''" ^*''' for,  is 

•■o.n  the  use  of  t  ,e  Z:t'\^T^^^ 
ffa.  ,£.  Com  M.  JnSf,  ,t"^;  t^mkerton 
'^)./une,  /,s,s«.  Sir  r  '^^  j-eversin.. 
^^->'^'«-nsay,(5;;i;^;^-on.C..:. 

«f''l>^-rn"^''L:^«^-i'e-ubiect 
''•^""t  it  and     ot  L  r"«  "ov-eltv 

PO'-tant  a,mrc'^;„„^  "erely  the  unim- 
I-  ^no.J  inatSs^^oV"" '•'•'■»«'>"« 
known  result.  .So\j..  '"=  '''^'^"t  a 
'^'"l«Ior  added  inl,  '•'"■*'  •'»  carria-e 
"'■^'jnary  ca.S'ewi''>""'  '''"^'  ^'^  an 
*«  '>«  the  sul.fect  o?  ;      "'''  '*«'*^  "ot 

r'-'-'^^-^;'Csay,^At^ 

,«'"ne<Ji,,i,„i,»/    'y    H    ..so  of  a  ma. 

^  nitei-fei-ed  with. 
'"'"^   'la.nafft^s  for   ,„r 
';f  «'>t  by  the^use  of  "m!;'.f' «^»t  of  a 
f^nieasu.-od   l)v   th,         « """  «»nnot 
'^"  party,  so  infri,.^,/'i"^^  '"^''«    l^^" 
f'-i'«  measure  is       /     "  ^''«  Patent.  'I'i,;. 
patentee,     /wl      '"''  '^''^'^'-e-l  l>v  the 

•^-'«'-"t  revt;;: ^;f v^ ^^^^  t 

'"o.    .iU  June,    |,ss(j. 


k  ii  I 


.* ' 


fl 


M 


Hi 

1 

'•! 


! ;'  !  ! 


Ml 

'.J'  i  i  . 


I'    ■ 


523 


VAYMEXT 


Sir  A.  A.  Dorion,  C.  J.,  Monk,   Eamsay, 
Cross,  Baby,  J.J. 

PATERNITE. — An  action  en  cUclara- 
iion  de,  and  aliments  for  the  child  may 
be  joined  to  an  action  of  damages  for 
seduction  by  the  mother.  Kingsborovgh 
A  Pound.  Q.  .Judgment  contiiming,  5 
March,  1878.  Jiep.  4  (}.  L.  If.  1 1.  I  Leg. 
News  115. 

PAWNBROKER,  k—U  defined  by  the 
.'14  Vic,  e.  2,  section  7,  (Qi,  to  he  within 
the  meaning  of  the  act,  *' any  person 
who  receives  or  takes,  by  way  of  pawn, 
pledge  or  exchange,  any  goods  for  the 
repayment  of  money  lent  thereon, 
otherwise  than  in  the  onlinary  of  l)ank- 
ing,  or  the  usiir'l  course  of  commercial 
dealings  between  merchants  or  tra- 
<lers."  Moss  <(•  Silverman.  M.  .ludg- 
ment  continuing.  I.")  September.  IS7.'). 
Dorion,  C  .1.,  Monk,  TusihtMeaii,  liani- 
say,  Sanborn,  J.I.  ]{ep.  (1  Ifev.  Leg.  075. 

PAYMENT. — By  payment  \?  meant  not 
only  the  delivery  ol  a  sum  of  money  in 
satisfaction  of  an  obligation,  but  the 
performance  of  anything  to  which  the 
parties  are  respectively  obliged.  113U 
C.  C. 

Every  payment  presupiioses  a  debt  : 
what  has  been  ijaid  where  there  is  no 
debt  may  l)e  recovered.  There  can  be 
no  recovery  of  what  has  been  paid  in 
discharge  of  a  natural  obligation.  1140 
C.  C. 

Payment  to  be  valid  must  be  ma<le 
by  one  hiiving  a  legal  right  in  the  thing 
paid,  which  entitles  him  to 
payment. 


give  It  n\ 


Nevertheless  ii'a  sum  of  money  or 
other  thing  of  a  nature  to  be  consumed 
by  use  be  given  in  payment  it  cannot 
be  reclaimed  from  the  creditor  who  has 
<'onsumed  it  in  good  fnith, although  the 
l)ayment  have  been  made  by  one  who 
was  not  the  owner  nor  capable  of 
alienating  it.     1  I4.'i  C  (". 

Payment  must  be  made  to  the  cre- 
ditor or  to  some  one  h.aving  his  author- 
ity or  authorized  by  a  Court  of  Justice 
or  by  law  to  receive  it  for  him.  Payment 
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made  to  a  person  who  has  no  authority 
to  receive  it  is  void  if  the  creditor  have 
ratified  the  pavment  or  profited  by  it. 
1144  C.C. 

Payment  made  in  good  faith  to  the 
ostensible  creditor  is  valid  although  it 
be  afterwai'd  established  that  he  is  not 
the  rightful  creditor.    1 145  C.  C. 

The  appellant  Lambert,  accompanied 
by  one  I>aignault  i  nephew  of  .appellant 
it  apjiears  sold  to  Wm.  J^ow  ic  Co..  the 
resi»ondents,  two  carloads  of  barley  to 
be  delivereil  in  respon<lonts'  yard.  Tlio 
lii'st  portion  of  this  grain  was  ilelivered 
by  Daignault  to  wliom  it  was  consigned, 
an<l  jiaid  for  by  cheque  made  payable  to 
appellant's  order.  This  sumreacluMl  ap- 
])ellant  safely,  and  he  wrote  to  respoii- 
ilents  requestiiig  them  to  pay  by  die- 
que,  but  without  telling  theui  to  make 
the  cheque  payable  to  appellants' order 
or  not  to  give  it  to  Daignault.  The 
second  portion  of  the  gram  was  also 
<lelivered  by  Daignault,  and  re!-_  on- 
dents  paid  by  chetiue,  which  they  gave 
to  Daignault.  It  seems  Daignault  kept 
the  money  for  his  own  use  and  appel- 
lant contends  that  the  nnvment  to 
Daignault  was  not  a  payi>j<')'.t  :  »  liiin. 
The  court  held,  that  th(  jj;v  uent  to 
the  consignee,  bearer  of  the  gojds,  was 
a  valid  payment  ;  and  that  in  any  case 
the  appellant  by  his  conduct  in  not  ob- 
jecting to  the  payment  to  Daignault 
confirmed  the  resj'ondents  in  the  belief 
that  Daignault,  was  authorizeti  to  re- 
ceive the  price  of  the  grain.  Lambert  it 
Scott  if  uK  M.  Judgment  confirming, 
;i(I.Iune,  1881).  Clonic,  Kamsay,  Tessier, 
Cross,  liaby,  J.L 

Where  a  carrier  is  charged  by  th(> 
owner  with  the  delivery  of  goods,  and 
holds  a  documentof  title,  and  thegooiis 
are  payable  on  delivery,  payment  to  tin; 
'  carrier  without  fraud,  and  without  no 
tice  to  the  j)urchaser  not  to  pay  the 
carrier,  discharges  the  piu'chaser.  Lam- 
bert (t-  Scott  et  III.  M.  -ludgment  con- 
firming, .'JO.Fune,  i8,S(').  Monk,  Kamsay, 
Tessier,  Cross,  Bat  y,  J.L 

Of  contractors By  contract  between 

a  builder  and  the  syndics  for  building 
a  church,  the   latter  agreed  to  pay  the 
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tnrmor  the  balance  owinj:  to  liiiu  before 
It  was  <hie,  lor  a  discount  of  1(1  per  cen- 
'urn.  I  In  this  agreement  the  builder  re- 
ceived #;>4il.t);^  and  gave;  tlie  syndics 
:i  disoiiurjje.  ( >n  I'oHec^tion  he  found  that 
the  eaU'ulatiou  was  based  on  u  false 
jirinoiple,  and  that  liy  the  mode  ofdeal- 
ini;  with  the  figures  ho  had  betui  made 
to  j)ay  lor  some  ol  the  instalments  in- 
stead of  getting  anytiiing  from  them. 
Ifdd,  that  the  interjirctatioii  given  to 
tiie  eontrf4et,and  whicii  was  not  contra- 
dicted by  if"  terms,  fnuld  not  be  dis- 
turbed. A'/tirdd-  The  Si/ii'licH  of  the 
Parish  of  S'.  Ihiihjet .  ^f.  .ludgment 
louiirming,  'SI  Nov.,  jss.j.  <ir  A.  A. 
Iloiion.  0.  .1.,  I.'amsay,  'l"t;ss*«r,  ("ross, 
Jiaby,  ,],].  ivarasay  and  'I'ossier.  -I. I.,  dis. 


When  there  is  a  stipulation  that  a 
t  ontractor  shall  only  be  paiil  on  the 
oiliticate  of  the  i;miiloyer'sengineer,it 
IS  not  an  answer  to  the  action  of  the 
t  ontractor  to  pleail  that  the  certiticatc 
iias  not  been  furnished. 


To  take  advantage  in  anyway  of  such 
sti|iulation,  it  should  bo  specially 
pleaded. 


The  stipulation  that  an  employer  may 
••  for  ever  retain  the  reserved  percent- 
ige  on  account  of  the  consideration  for 
damages  which  may  have  been  sustain- 
■  d  by  reason  of  the  forfeiture  of  this 
contract,"  cainiot  be  interpreted  to 
mean  that  he  has  a  right  to  retain  the 
\')  per  cenhtiii.  if  there  bo  no  <lamages 
'M'  any  part  of  it  not  compensated  by 
'lamages. 

An  ejui>loyer  is  not  justilie<l  in  taking 
tile  works  out  of  the  hands  of  a  contrac- 
tor owing  to  his  not  having  fullilled  his 
'  ontract  within  the  time  sj)ecined,  if 
the  failure  to  carry  out  the  contract  be 
liie  to  the  fault  of  the  emi)loyer,  and  if 
lie  does  so  it  is  at  his  own  risk.  J/e- 
lireer;/  A  Marchand.  (i.  .ludgmentcon- 
;irming,  S  Sep.,  I  SSI.  Sir  A.  A.  Dorion, 
''.  .1.,  Monk,  Hamsay,  Tessicr,  Baby,  .1.1, 
li'^p.  1 1  Kev.  Leg.  157. 

Oth'ijation.—  ls  perfect  or  imperfect, 


1173  C.  r,  (1)  Indication  ol    payment, 

1 174  C.  C.  i'2)  A  perfect  delegation  02)e- 
rates  novation.     1 172,  1 17")  C.  C. 

A  simple  indication  of  payment  or 
the  delegation  of  a  new  debtor,  creates 
no  lien  de  droit  betwetsn  him  and  the 
in<licated  creditor,  .so  long  as  the  latter 
has  not  accepted  the  j tarty 


delegated. 


The  acceptance  need  not  be  express, 
except  as  regards  third  parties,  but 
may  be  inferred  from  circumstances. 

IJegistration  by  the  parties  is  not 
equivalent  to  an  acceptance  of  the 
delegation.  La  Societ(:  J'ermaneute  de 
Construction  JacqucuC'arlier  d-  Robin- 
son. M.  -ludgment  confirming,  l'.»Nov., 
lSS(t.  Sir  A.  A.  Dorion,  CI.,  Monk, 
Cross,  Baby,  .1.1.  Kep.  1  Dec.  d'Ap.  o2, 
4  Leg.  News  38. 

Delegation  until  it  is  accepted  does 
not  bind  the  parties  tlelegants,  it  only 
operates  as  an  indication  de  pa;/ment. 
Reeoes  A-  JJarlimj.  M.  .ludgment  con- 
firming, I'J  Nov.,  ISS3.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ranisaj',  Tessier,  Cross,  J.!. 

Imputation  of. — A  debtor  of  several 
tlebts  has  the  right  of  declaring  when 
he  pays,  what  debt  he  ineans  to 
discharge.   I1.JS  C.  C. 

This  is  called  lm]>utation  of  Payment. 

When  the  receipt  make  no  special 
imputation,  the  payment  must  be  im- 
j)Uted  in  discharge  of  the  debt  actually 
l)ayable  which  the  debtor  has  at  the 
time  the  greater  interest  in  jmying.  If 
of  several  debts  one  alone  be  actually 
payable,  the  payment  nnist  be  imputeil 


(1)  The  ilelcgiitiou  by  wliicli  a  tiditor  gives 
to  his  cicditor  a  iii'W  ilt-btor  who  oliligts  nim- 
sell'  towards  the  lunlitor,  docs  not  alTect  no- 
vation unless  it  is  cviiicnt  that  the  creditor 
iiitciiils  to  (lisehaige  tiie  dclitor  who  makes 
the  delegation. 

('!)  The  siiujile  iiulicutioii  iiy  the  debtor  of 
a  peiison  who  is  to  pay  in  ids  place,  or  the 
simple  indication  by  the  creditor  of  a  jhtsou 
who  is  to  it'ceive  in  his  place,  or  the  transfer 
of  a  ilebt  with  or  without  the  acceptance  of 
the  dehtor  does  not  alfect  novation. 
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in  (liseliargo  of  such  tlebt,  although  it 
be  less  bunlensoiuo  than  those  not 
actually  payable.  If  the  debts  bo  of 
like  nature  and  ecjually  burdensome 
the  imputation  is  made  upon  the  old- 
est. All  things  being  equal  it  is  made 
proportionally  on  each.  1 101  C.  t'. 

A  broker  sold  for  account  of  Respon- 
dents l.'5,(MM>  bushels  wheat,  and  ac- 
knowledged to  have  received  $S,(j()()  on 
account  of  price  nnd  promised  to  paj' 
it.  The  broker  could  not  afterwards 
apply  the  money  so  paid  by  the  i>ur- 
chaser  towards  the  settlement  of  a 
proportionate  rate  on  all  sales  made  to 
him  by  the  purchaser,  but  is  personally 
liable  to  the  vendor  for  the  whole 
$><,0(H).  Kershaic  .f-  FUzpatrkk  et  al. 
M.  .Fudgment  confirming,  Sept.,  ISTO. 
Dorion,  C.  .1.,  Monk,  Ramsay,  Sanborn, 
JJ.  Confirmed  in  I'rivy  Council. 

The  Appellant  assignee  to  the  insol- 
vent estate  of  the  Morris  Run  Coal 
Company  fiic(l  a  claim  on  the  insolvent 
estate  of  the  Moisic  Iron  Com  pan  v  for 
a  balance  of  *.■?;!( ),:214.7'.». 

The  h'espondents  contested  this 
claim,  alleging  that  i^od, I "J'.t. I S  was  not 
due  by  the  ^roisi.;  Iron  Company,  but 
by  a  former  Company  ;  that  if  tlie 
balance  had  been  advanced,  it  should 
be  imputed  in  payment  of  $2.')0,(HK)  of 
stock  transferred  as  paid  up  stock  by 
Win  ^i.  Molsen  to  other  parties,  but  in 
reality  for  the  Morris  Run  Coal  Com- 
pany, and  which  was  never  paid. 

HeUl,  th  it  out  of  the  sums  claimed, 
that  of  *.;(), IJ'.t. IS  was  due  by  the 
Moisic  Company,  and  not  by  the  Moisic 
Iron  Company. 

That  the  Morris  Run  Coal  Company 
owned  *L'(>0,(il)()  of  the  stock  of  the 
Moisic  Iron  Company  which  had  never 
been  paid  for,  and  that  the  balance  of 
their  claim  must  be  hnputed  in  pay- 
ment of  their  stock.  Li/uch  «.V:  Henskaw 
et  al.  M.  .ludgment  confirming,  27 
.January,  I  SSI.  Sir  .\.  \.  Dorion,  C.  .1., 
Monk,  Rauisav,  Cross,  Baby,  .1.1.  Rep. 
I  Dec.  d'A.  'l\'l. 

Indication  of. —  Registration  of  deed 


containing  indication  of  payment   to 
cretlitor  of  vendor,  v.  Rec.istratiov. 

Preferential — A  .sum  of  money  paid 
within  thirty  days  before  a  demaiul 
of  assignment,  by  a  debtor  unable  to 
pay  his  debts,  to  a  person  knowinL' 
such  insolvency,  or  having  means  t" 
know  it,  is  voi(i,  and  and  on  suit  or  as- 
signee may  be  recovered  Itack.  ( I )  Mr- 
Arthur  A  Mulholland.  M.  .ludgiiuiu 
confirming,  14  .June,  187'.*.  Sir  A.  A. 
Dorion,  C  J.  ]{ep.  2  Leg.  News  lil  I. 

A  sale  of  nioveables,  (not  in  the  m. 
dinary  way  of  businessi,  by  a  trailoi. 
when  actually  insolvent,  though  lie  ilid 
not  become  an  insolvent  under  the  act 
until  two  months  afterwards,  to  a  ci'i>- 
ditor  who  knew  or  had  reason  to  know 
of  his  insolvency,  the  price  being  cro 
dited  by  the  purchaser  to  his  debtor.  i« 
fraudulent  and  null  and  void,  though 
the  creditor  may  have  allowed  the  full 
value  of  such  articles  on  account  of  his 
claim.  Kune  it  Racine.  M.  .ru<lgnient 
;i  Feb.,  ISSO.  Sir  A.  A.  Dorion,  C.  .T . 
Monk,  Ramsay,  Tessier,  Cross,  ,JJ.  Tes 
sier,  .r..  (lis.  Rep.  24  .f.  2I().  :;  Leg. 
News  tlli. 

The  Defendant's  were  creditors  ot 
ILagens  A  Co.,  on  two  notes  given  for 
glue  sold  on  or  about  tb.e  1st  and  lOth 
.April,  an<l  .amounting  to  *97!.4(')  which 
notes  were  discounted  bv  the  Defend- 


il)  .\  contract  cmnot  he  avoiiled  uidosa  it 
is  made  hy  tin'  dclitor  with  intent  to  framl 
and  will  have  the  ctlVi  t  of  injuring  the  ere- 
ilitor. 

An  onerous  (contract  made  hy  an  in.solveut 
dol)tor  witii  a  j)erson  who  knows  him  to  h" 
insolvent  is  deemed  to  be  made  with  intcut 
to  defraud.  Wi',  V.  C. 

No  contract  or  payment  can  be  avoided  by 
rea.son  of  anything  contained  in  this  sectinn 
at  the  .suit  oV  any  indiviilual  creditor,  unles> 
such  suit  is  brought  within  one  year  from  tii' 
time  of  his  oht.iining  a  knowledm;  thereof.  It 
the  suit  1)0  by  assignees  or  other  n-proseii- 
tatives  of  the  cnditors  collectively,  it  niiisr 
1m3  brought  within  a  year  fmm  the  time  o: 
their  ajijiointetuent.  1040  C.  C 

Fiaud  is  a  cau.se  of  luillity  when  the  avti- 
lices  practised  by  one  mrtyorwith  his  know- 
ledge are  sui'h  that  tne  other  party  woiiM 
not  have  contracted  without  them.  It  is  nevri 
presumed  and  must  he  proved.  yi)-t  C.  C. 
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ant's  about  the  19th  Mivy.  Tho  insolvents 
pive  in  payment  of  the  notes  $1,05"). 42 
worth  of  jiluo,  and  Defendant's  paid  the 
notes  and  returned  tlieiu  to  the  insol- 
vent^'.  Held,  that  although  tho  tran- 
saction was  one  not  usually  occurring  in 
l)usiness  it  is  not  conclusive  that  it  was 
.1  preference,  granted  by  tho  insolvents 
in  view  of  insolvency,  and  that  tho 
Defendant's  knew  that  IT.  k  Co,  were 
insolvent  at  the  time.  Whiitc  d"  McAr- 
t/iur  et  nl..  .Judgment  contirming,  21 
Dec,  1470.  Dorion,  ( '.  .1 .,  Monk,  Ham- 
i-ay,  Sanborn,  Tessier,  J.I. 

D.  tt  W.,  were  emlorser's  of  II.  D's 
l>aper  for  credit,  particularly  with  a 
view  of  allowing  II.  D.  to  built  a  ship 
if.  D.  failed  and  his  estate  made  mort- 
gage of  ship  over  to  D.  k  W.  The  latter, 
desiring  extension  of  time  for  the  pay- 
ment of  tho  endorsements  applied  to 
the  bank  for  this  accommodation,  and 
offered  as  security  the  mortgage  which 
was  transferred  to  the  l)ank.  D.  S:  W., 
afterwards  stopped  payment  and  owing 
to  these  transactions.  Ilrld,  reversing 
the  .judgment  of  the  .Superior  Court.  4 
lune,  |SS(»,  that  this  was  not  a  fraudu- 
lent preference  as  D.  A:  W..  were  not 
notoiiously  insolvent  at  the  time  of  the 
transfer,  and  as  the  transaction  with 
the  bank  was  a  notice  of  theu'  insol- 
vency to  the  bank.  La  lUtnque  Slada- 
cna  <f'  Walker.  (J.  Jmlgment,  4  .hme, 
ISSO.  Sir  A.  A.  Dorion,  ('..I.,  Monk, 
Kamsav,  Tessier,  Cross,  .IJ.  Uep.  10 
ifev.  Leg.  .{SI. 

L'Appelant,  syndic  a  la  faillite  de 
Thomas  Beaudoin,  a  vendu  a  V.  P.  Le- 
mieux,  son  pere,  a  paye  le  prix  cle  vente, 
partie  en  argent  et  partio  an  moven 
d"un  b.'Uet  du  failli.  '      . 

Jufji: — Infirmant  le.jugement  de  la 
('our  Supcrieure,  quo  hi  vento  du  I'onds 
de  commerce  etail  une  cause  valable 
pour  le  l)illet  en  (piestion  et,  qu'a  tout 
pvenement,  I'lntimee,  qui  represente 
sou  mari  decede,  ne  pourrait  so  refuser 
de  j>ayer  le  billet  qu'en  rapportant  le 
fontls  tie  commerce  pour  lequol  il  a  etc 
donne.  Lemieux  <fr  HonrasKU.  CJ.  .ludg- 
ment  reversing,  ;i  March,  ISSI.  Sir  .V. 
A.  Dorion,  C.  J.,  Monk,  Hamsav,  Cross, 
Baby,  JJ.  Uep.   I  Dec.  d'A.  30."). 


JirowH  <f'  Mclnnis.  M.  Judgment,  is 
Dec,  ISTC).  V.  Jioijer  A'  Dufencaidf.  M. 
.Judgment,  IS  Dec,  1S70.  Both  cases 
were  confirmed,  Dorion.  C.  -J.,  Monk, 
Wamsay,  Sanborn,  Tessier,  .bJ.  The 
Chief  .Justice  took  no  part  in  the  d^fi- 
b^r^,  and  was  absent  when  the  judgment 
was  pronounced. 

Where  monies  have  been  deposited 
from  time  to  time  in  a  Bank  to  the 
credit  of  A.,  of  whom  the  bank  was 
creditor  to  an  amount  far  exceeding  the 
balance  of  such  deposits,  antl  on  the 
understanding  iJiat  such  deposits  wore 
to  ensure  to  the  benefit  of  the  credi- 
tors of  A.  generally,  B.  and  others  can- 
not legally  sue  the  Bank  to  recover  a 
proportion  of  such  deposits,  on  the 
ground  that  a  portion  of  said  monies 
really  belonged  to  B.and  others,  in  the 
alisence  of  any  notice  to,  or  knowledge 
l)y  the  bank  of  the  existence  of  any 
such  right  on  the  part  of  B.  and  others, 
whilst  such  <leposits  were  i)eing  made. 
La  lianiiuc  Jacques  Curlier  »(•  O'raldi 
ef  al.,  M.  .ludgment  reversing,  21 
Mai'ch,  ISS2.  Monk,  Kamsay,  Tessier, 
Cross,  Baby, ,1,1.  Hop.  20  .J.  1 10. 

Where  an  action  is  brought  by  one 
creditor  to  recover  back  from  another 
creilitor  what  the  latter  has  recovered 
by  diligence  fiom  the  insolvent,  with- 
out fraud,  the  creditor  bringuig  such 
action  is  only  entitled  to  recover  rate- 
ably  from  the  other  creditor.  La  Ban- 
que  Jacques-Carl ier  it  Jieausoleil,  M. 
-ludgment  reversing,  2)  .January,  ISSj. 
Sir  A.  A.  Dorion,  C.  .J.,  Monk,  Kamsay. 
Cross,  Baby,  .bJ.  Hop.  1  Dec.  d'A.  l.')l. 
4  Lc.     News  110. 

.•\n  insolvent  may  obtain  delay  from 
his  creditors  on  condition  of  his  giving 
security  for  one  fourth  of  his  debts,  and 
he  may  witliout  the  concurrence  of  his 
cri^ditors,  agree  with  the  surety  that  he 
will  al>stract  from  his  estate  a  certain 
sum  weekly  to  l)e  placed  at  the  credit 
of  the  surety,  and  to  be  used  by  i:im  as 
a  guarantee  against  loss.  Normaud  1- 
Jieausoleil.  M.  .Judgment  reversing,  2S 
April,  1SS2.  Monk,  Hamsay,  Tessier, 
Cross,  Hab}'.  .J.J.Monk  ami  Hamsay,  .bf. 
dis.  Hep.  2  Dec.  d'A.  215. 
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Demand  of,  —  Wlion  an  obligation 
fixes  no  place  of  jiaynicnt,  a  doniaiul 
Hhould  lie  made  iit  the  <loiiii»'ile  of  tlie 
(lehtor  before  suing,  and  if  this  be  not 
done  and  the  Defeiulnnt  jtays  with  iiis 
plea,  he  will  not  ho  liable  for  <osts. 
Godrique  <(•  Grondiii.  M.  .ludguient 
confirming,  5  Deeenibei,  I.S74.  iJonon, 
C  J.,  ^fonk,  Tascher.an,  i{anisa\,  San- 
born, .).).    Hep.  (■)  Rev.  beg.  ('t4.'l. 

An  action  was  taken  on  a  note  en 
brevet  payable  on  demand  at  Defen- 
dant's house,  without  any  previous  <le- 
niand.  The  Di^fendant  tendered  the 
amount  and  eonfi'sscd  Judgment  with- 
out interest  or  costs.  Hrld,  that  the  ten- 
der was  suf  He  leiit.  I>(irii>n  d:  Henoit.  M. 
Judgment  reversing,  i.'»  May,  187*.'.  Sir 
A.  A.  Dorion,  C  .1.,  Mo)ik,  Ramsay, 
Cross,  JJ.  Rep.  2  beg.  News  171. 

The  deiiiiiiid  ol  )iayment  should  l)e 
made  by  the  creditor  at  the  domicile 
of  the  debtor,  in  altsence  of  anj'  special 
stii)ulation.  1 1  IVJ  C.  (J.|  (I)  /{eaudri/  if- 
Jiarbeav.  M.  .ludgment  confirming,  I') 
February,  bStsCi.  Sir  A.  A.  Doiion,  ('.  ■(., 
Monk.  Ramsav,  Cross,  Babv,  -bf.  b'ep. 
1  Dee.  dA.  I't.N. 

Dcmcurc. —  Wheic  no  special  time  for 
the  execution  of  an  obligation  is  sli|iii 
ted  by  the  eontrai^t.a  resonabie  time  i< 
undei'stood.  Hut  where  no  tim»>  is  fixed 
tor  doing  a  certain  tiling  and  it  is  id^i 
stipulated  thut  when  that  is  done  the 
p.irty  obliged  to  do  it  is  to  pay  a  cer- 
tain sum  of  money,  an  action  demand- 
ing !d)M>lutely  the  payment  of  tli(>  sum 
of  money,  will  not  b(»  maintained  till 
the  jiarty  is  put  rn  dcmeitrc  to  fullil 
his  obligation.  Ilediisnieil  d-  Le.f  Mar- 
(liiillirs  de  I'dutnc  el  Fabji'ijue  dr 
Mnn/r^al.  M.  .ludgment  reversing,  I.') 
.lune,    iSSd.     Sir  A.   A.   Porion.   <'.  .!., 


^SFonk,  l?nmsav,  Crors,  .bJ. 
News  2 IS. 
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(1)  I'iiyinoiit  must  Im'  uiiclf  in  tin'  iilacc 
/■xprcssly  cir  iiiiiilii'dly  Midicati'd  by  tlic  ohii- 
^.'iitioii.  If  no  jilacc  111'  so  indicated,  the  imy- 
nicnt  when  il  is  of  a  certain  s|iccific  tiling 
must  he  made  at  tlicplai'c  where  the  thing 
was  at  the  time  of  contracting  tin-  obliga- 
tion. In  all  other  cases,  iiayinent  must  lie 
made  at  tin-  domicile  of  the  (lelitor,  subject 
nevertheless  to  ilie  rules  )irovided  unilerdie 
title  relating  to  particular  conuHcts. 


PENAL  ACTIONS— In  penal  actions, 
.such  as  those  instituted  under  sections 
1.34  of  the  electoral  act  of  Quebec  i.'js 
Vict.  c.  7)  the  evidence  must  be  con- 
sidered under  the  strictest  rules,  on 
the  principale  qiir  hi  fraudc  ne  se  pre 
siitne  pas.  Neaiitt  \  <S'/.  (]:;)•.  Q.  .ludg- 
ment confirming,  ."»  .lune,  ISVT.  Sir  A. 
-A.  Dorion.  C.  .1.,  Monk,  Ramsay,  San 
born,  Tessier,  J.b  Rep..')  Q.  L.  R.  147. 

PENAL  CLAUSE.~A  clause  by  which 
a  i)arty  obliged  himself  by  a  lease  for 
.seven  years  within  lli  months  of  the 
date  of  the  lease,  to  build  a  house 
loifeahle  nnd  habitable  of  at  least  IS 
feet  by  liO,  and  that  in  default  of  his  so 
doing  that  the  lessor  shoukl  liave  the 
right  to  demiuid  the  resiliation  of  the 
lease,  is  i)enal,  and  the  lessee  having 
fulfilled  the  condition  of  tlie  lease  be 
fore  the  institution  of  the  action  to  set 
the  lease  asi<le,  although  after  the  time 
stij)ulated,  the  right  of  action  of  the 
lessor  hail  ceased  before  the  institution 
of  the  action.  Cauchon  &,  Anderson,  t^'. 
.Judgment  reversing,  4  March,  IS7."). 
Dorion,  ('.  .1.,  Monk,  Tasehoreau,  Ram 
say,  Sanborn,  .bl. 

PENALTY.—  Winter  road.— A  muni 
eipality  is  res[)onsible  for  damages 
arising  within  its  limits  for  neglecting 
to  conform  to  article  s,','>  M.  ( '.  which, 
as  amended,  recjuires  that  a  single 
track  road  must  not  be  less  than  seven 
feet  iti  width,  between  the  two  rov.s  ot 
balizt'S.  Corporation  do  St.  C/irintoj)/ie 
.i  Heaudette.  (l-  .luilgment  confirming, 
t)  December.  IS7t).  Sir  A.  .A.  Dorion,  <'. 
.1.,  Monk,  Ramsav,  Tessier,  Cross,  .T.I. 
J^ej).  .')  (I  b.  R.  WU),  10  Rev.  Leg.  .591. 

No  action  will  lie  for  the-  penalty  sti 
pulated  in  a  bond  of  arbitration,  where 
the  award  has  been  comi)lied  with, 
even  alter  the  time  stipulat<'<l,  imles- 
it  uppears  that  the  jienalty  was  stipiil- 
!ite(l  as  an  indemnity  for  the  delay  In 
fulfil  the  obligation,— and  this  will  not 
be  j)resume(l  in  the  abscMice  of  precise 
words,  if  the  amount  of  the  j)enalty  is 
out  of  all  jiropurtion  to  the  matter  in 
dispute.  Le'pinc  d-  J''i.set.  Q.  .Judgment 


u  iiy 


533 


PENSION   ALIMENTAIRE 


VERJURY 


534 


oonlirming,  8  Sep.,  1870.  Sir  A.  A,  Do- 
lion,  C.  .J.,  Monk,  Ramsay,  Tessler, 
Cross,  J.I.  Rep.  10  l{ev.  Leg.  l')3. 

PENALTY  FOR  SITTING  AS  MEMBER 
OF  THE  LEGISLATIVE  ASSEMBLY  AND 
VOTING    ON    BAD    QUALIFICATION.— 

Tiiis  being  a  penal  action  it  is  subject 
to  the  strictest  rules  of  law.  Fraud  is 
not  to  be  presumed.  Xeault  d-  SL  Cijr. 
•  ^  .Tudgujent  confirming,  "»  March, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsav,  Sanborn,  Tossier,  JJ.  R.  ."J  Q. 
\..  R.,  p.  147. 

PENALTY  FOR  VOTING  AT  LOCAL 
ELECTION.— The  prohibition  enacted  by 
cap.  t)  C.  S.  of  C,  to  prevent  any  "  officer 
of  customs  '■  to  vote  at  any  election  of 
ii  member  of  the  legislative  assembly 
of  the  then  Province  of  Canada,  under 
a  penalty  of  $2,()(M>,  does  not  by  the 
leason  of  the  law,  ai)ply  to  a  federal 
(itticer  voting  at  a  local  election  ;  and 
the  transitory  provision  contained  in 
>»'ction  84  B.  X.  A.  Act.  is  only  intend- 
«'il  to  apply  the  existing  Statutes  so  far 
as  may  be  necessary  for  the  working  of 
I  ho  constitution  accorded  by  such  act. 
Hamilton  it  Bediichesiie.  Q.  .Judgment 
lontirniing,  S  ^larch,  IS7.').  Dorion, C. .]., 
Monk,  TaHchercau,  Hamsav,  Sanborn, 
.iJ. 

Where  a  ilis})Osition  of  statutory  law 
lias  been  incorporated  in  the  Code 
without  a  ]i(M!ahy  included  in  the 
Statute,  th'-  ^ectl^n  ot  the  Statute  is 
repealed;  and  so  wiuu'e  the  provisions 
of  chapter  ,'{7  of  tlu*  ( ;.  S.  L.  ('.,  sections 
74,  7.T  HUil  71"),  relating  to  tlie  deposit 
liy  Registrars  of  tin'  (  MHciial  Tlaus  ami 
Hooks  of  {{('i'enu'H!  for  eacii  Rogistra- 
tiou  division,  iiav  l)oeu  abrogated,  in 
virtue  of  article  21'));]  of  tlie  l.'ivil  Code, 
and  by  tlie  exjiress  jirovisions  on  thf 
-lune subject  contained  in  articles  2!tiH, 
-IC.'.i,  LM7(t  and  2171  of  the  same  Code. 
Montizamberf  (0  Ihiinontier.  <^  .Judg- 
ment reversing,  t'l  March,  1S77.  Sir  A.  A. 
i)orion,  C.  .1.,  Monk,  Ramsay,  Sanborn, 
Tessier,  .J. I.  Sanborn,  Tcssier,  .J. J.,  (lis. 
ii'ep.  4  il  L.  1{.  li.ll. 
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Ix)rsqu'un  employe  du  service  civil 
de  la  province  de  Quebec,  a  ete  mis  a 
la  retraite  et  que  le  montant  de  sa  pen- 
sion a  ete  etabli  par  un  ordro  du  Lieu- 
tenant-Crouverneur  en  consoil,  le  mon- 
tant de  sa  pension  no  pourra  ensuite 
etre  reduit,  parceqiie  I'employfe  n'aura 
pas  servi  le  temps  n6cessaire  pour  lui 
donner  droit  a  la  pension  accord^e  par 
I'ordre-en  conseil,  s'il  appert  (juo  lors 
do  la  fixation  de  la  pension,  le  Lieute- 
nanKiouverneur  en  conseil  con  aissait 
tons  ios  faits  relatifs  an  service  de  cat 
employe.  La  Reinc  <t'  For  tier.  (I.  .Judg- 
ment confirming,  7  December,  1885. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsav,  Tessier, 
(^ross.  Baby,  .T.I.  Rep.  1 1  il  L.  R.  ;{')7, 
14  Rev.   Leg.  100. 

PERILS  OF  THE  SEA-  —  Wliero  the 
master  of  a  ship  contends  that  the  des- 
truction of  cargo  was  due  to  the  perils 
of  the  sea  lie  must  prove  it,  or  he  will 
be  held  liable  in  damages  for  the  loss. 
Hearle  <t  James  et  a/.  M.  .Judgment 
reversing,  December,  1874.  Dorion, 
C.  J.,  Monk,  Taschoreau,  Ramsay,  San- 
born, .IJ. 

PERJURY.—iN'eio  trial Where,  on  a 

reserved  case,  the  Court  of  Queen's 
Bench  holds  the  conviction  to  be  bad, 
and  tlie  (|uestion  has  been  reserved 
whether  a  new  trial  should  be  granted, 
a  new  trial  may  be  ordereil  in  cases  of 
misdemeanor,  under  C.  S.  L.  C,  cap. 
77,  s.  ■)8,  ss.  2  ; — the  autliority  given  to 
the  Court  of  Queen's  Bench  "  to  make 
such  other  order  as  justice  recjuires,  " 
including  the  right  to  order  a  new  trial 
wiiere,  in  the  opinion  of  the  (,'ourt,  the 
interest  ol  justice  require  it. 

A  geiuMiil  ver<lict  on  two  counts  for 
jicrjury  was  bad,  where  the  assignment 
ol  perjury  in  the  second  count  was  de- 
fective, in  sttiing  up  part  only  of  what 
tli<>  <lt>ieii<laiit  siiid  and  omitting  a  (pia- 
lif'ying  statement,  and  the  evidence  on 
the  first  count  was  so  contradictory  as 
to  leave  room  tor  <loubt  whetiier  the 
jury  would  have  found  a  verdict  of 
guilty  on  that  count  if  it  liad  stood 
alone.  And  this  was  so  held,  notwitii- 
standing  that  if  tlie  first  count  had 
stood  alone  the  verdict  could  not  have 
been  touclied.    Re(/.  it  Haiti.  M.  .Iu<lg- 
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mont  ordering  new  trial,  'J2  June,  IS77. 
Sir  A.  A.  Dnrion,  C.  .1.,  Monk,  Uainsay, 
Sanborn,  Tessior  Jil.  Sanborn  J.  «lis. 
Kop.  2.i  J.  327. 

Evidence The  prisoner  was  indicted 

for  perjury  in  u  deposition  in  a  civil 
suit.  lie  was  sworn  before  the  Jiid^e, 
who  took  notes  of  the  evidence,  on  the 
25  April,  lS7;i.  The  case  was  then  con- 
tinued to  the  first  enquSte  <lay,  but  not 
proceeded  with,  till  the  2")  April,  1S74, 
a  day  in  term,  when  the  deposition  was 
continued  at  len(/th,  and  owned  and 
acknowledged  bel'oro  the  prothonotary. 
The  alleged  perjury  was  in  the  last  part 
of  the  deposition.  The  objection  taken 
was,  that  this  was  only  a  voluntary  sta- 
tement. The  objection  was  hold  to  bo 
well  taken,  and  the  conviction  was 
quashed.  The  Queen  v.  Gibson.  M. 
Judgment  quashing  conviction,  22 
March,  lS7(i.  Dorion,  ('.  .).,  Monk, 
Jiamsay,  Sanborn,  Tessier,  .JJ,  l{op.  7 
Kev.  Leg.  blW. 

Where  the  enqnelc  is  taken  under 
art.  284  C.  C.  P.,  ( 1 1  there  must  be  a  con 
sent  in  writing  to  render  the  iiroceoding 
regular,  and  a  deposition  taken  when 
there  is  no  such  consent  is  only  a 
voluntary  statement  on  which  pei;jury 
cannot  be  assigned.  T/ie  Queen  v.  Mar- 
tin, M.  Judgment,  l'.»May,  IH7t).  Q.  B. 
Cr.  side,  Kamsny,  J.  Hep.  21  J.  l.W,  7 
Kev.  Leg.  (172. 

The  non  itroduction  by  tlie  prosecu- 
tion, on  a  trial  lor  perjury,  of  the  plea 
which  was  filed  in  the  civil  suit  where- 
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(1)  I'pon  tlip  conspiit  in  writing  of  ail  tiir 
parties  to  a  case  and  sultject  to  sucii  additional 
costs  and  fees  as  may  from  time  to  time  be 
fixed  by  tariff,  tlie  proof  may  lie  taken  down 
in  writing  in  the  manner  hereinafter  provicfed, 
eitlior  belbif  a  Juilge  or  before  tiie  protiiono- 
tary,  wiio  in  8U<h  (juse  may  exercise  all  tlie 
powers  of  a  judge,  except  as  to  tlie  objections 
whicli  must  be  reserved  for  the  decision  of 
the  latter.  If  the  judge  ia  unalde  to  attend 
t'ourt  on  the  day  fixed  for  taking  proofs,  the 
protiionotary  may  jjieside  over  tliem,  and  in 
sucli  case  he  exercises  all  tlie  jMiwers  of  a 
judge,  except  as  reganls  the  objections  made 
oy  either  jmrty  wfiich  must  be  taken  down 
in  writing  and  reserved  for  tlie  decision  of 
the  Court  at  the  final  lieariug  of  the  case. 


in  the  Defendant  is  alleged  to  have 
given  false  testimony,  is  not  material, 
where  the  assignment  of  perjury  lia> 
no  reference  to  the  pleadings  ;  but  the 
Defendant,  if  he  wishes,  may  in  case 
the  plea  he  not  produced,  prove  it> 
contents  by  secondary  evidence. 

It  is  not  essential  to  prove  that  tlie 
facts  sworn  to  by  the  Defendant,  as 
alleged  in  the  indictment,  were  ma- 
terial to  the  issue  in  the  cause  in  whieli 
the  Defendant  was  examined. 

\  reserved  case  may  bo  amended  at 
the  i-equest  of  the  Defendant,  during 
the  argument  thereon  before  the  f'lil! 
Court,  by  adding  the  evidence  taken  at 
the  trial. 

(Following  Ifeff.  &  Jiain,  2;J  L.  C.  ,1. 
.']27).  A  new  trial  may  be  ordered  on  a 
reserved  case,  in  misdemeanours,  where 
it  appears  to  the  Court  on  the  evidenci- 
that  an  injustice  may  l.avo  been  doiio 
to  the  Defendant.  IVie  Queen  <t  John 
Ross.  M.  Judgment  reversing,  27  Sep., 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk. 
Hamsay,  Cross,  Baby,  ,1,1.  Reported  >L 
M.  L.  H.  I.  Q.  B.  227. 

It  is  not  justification  for  accusing 
another  of  perjury,  that  he  swore  in  an 
affidavit  in  support  of  a  petition  en  des- 
titution de  tu telle  that  the  asseviblie  dn 
parents  took  place  at  the  house  of  one 
Major  instead  of  at  the  office  of  tiie 
notary,  where  it  really  took  place,  and 
that  the  meeting  was  secret  and  tlic 
nomination  of  the  tutor  fraudulent, 
unless  it  appears  that  there  was  wilful 
intention  to  mislea<l,  &c.,  such  inten- 
tion will  not  be  presumed  if  there  be 
sufficient  circumstances  surrounding 
the  nomination  of  the  tutor  to  justify 
suspicion  of  fraud  although  fraud  may 
not  have  been  established.  Major  et  <d. 
A  Lalonde.  M.  Judgment  confirming. 
2  February,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Hamsay,  Cross,  Baby,  JJ. 

Petition  to  set  aside  assignment  in 
insolvency v.  Issoi.vencv. 

PETITION  TO  REVISE.— Errors  in  the 
printed  factum  of  an  appeal  will  not 
justify    a  reqvete  civile.    Hampson  A 
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j;ropert;  CuiX  ht'deC"""  "'" 
•laim  the  propertv  ail:       ^'*  *'*""<>* 

the   proper^,    and    tt  T'  "r^--  "^ 
'reditor,  has  no  inl«...  I  •   ''>'P"thecaiy 
-y  'lotion     iZSL^'A"'  'v!^>  ^'«^'^"- 
•v.  Judgment  Si^mlnf •'in''''  '''.  «'• 

iiamsay,  Sanborn,  'J'Sr  JJ ''      ""''' 
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-o'^ovIK  ,»S  ^^  '-P^-Jent  to 
»vhich  tlie  former!  i"  *  V'.«''«  «f  'and 
«ale  from  one  jiClT'  ^^.  ^'««^'  «'" 
who  denies  the  oXlhff^f  ?^^"!'*"' 
Y««  at  the  time  of  the  S"^'^''''''"  ^*"«« 
^Jee,lofsalG,«ndhftrsi  r/"«  *?^  "^'^ 

session  of  th'e  Z  ertv    f V'^^P  "  P««- 
suit.  i'opeity  clnnned  in  this 


the  i^covery  of  ieal  el'."'- '"t*?"^  '«'■ 
■session  as  sich  assi!mon  !•"?  I"'  P««- 
/c^*.  M  J.id«ment  rS  •  ^V^  *  ^^**- 
'jn  ^1.  j\^  L/orion  ^'  T  ■\r  f' 
h'amsay,  Cross,  Bal,y,  1;!  Alonk  ]  "i^' 
xentmg.  iJen  4  Ta.,    v     ^*^°"'<>  •'.,  <hs- 


,  MJ.    .Sir  A.  A.  Dorion  ff  ,J'"<'''' 


.   J'laintiffs  brought  u  n»t,f„ 

"istead  of  an  action  1  ^^^'^""'7  "ction, 

i>efenclants  ,Ke/"  i"''''-'"'^^-  '^''»« 
took  no  exce  tioH,  E'T^''^".. ""'' 
"ction.  TJie  Cnnvl  »!  .  *"*^,.'o"n  of  the 
J'Jea  of  prescStion      ''  l''^.""^^^''  the 

•  the  boundaries  bSS'    \"l'      ««^'»« 
•'  of  the  J'laintiftU  nn/i    fi    '''®  P'operty 

•'  the  Defb;;;  mt    avo  not  .^""'T*'^>'  °'' 

•  settled,  an(J  ar< "nnni  .  ■'*'''''  '«S»"v 

'•  »>efore  udj.ulicadng  ,'t)n  ^^"r'»'-'<^« 
"  of  the  PlaintitK    m,  ^       ^^^  <leniand 

•  'he   said    bom/daSs  T''  T"«  ^''"^ 

•  settled  so  IS  to  I     •         ""^'''^    to    be 
'•  ••»»'  to  Se  eftJc^t  '"'accordance  with, 

•  -Ti-ansac'  on  between  fo/'n*'  f^^'^«*' 


tier<lera^6rers?f"'-^">^  '-^^  h^'"" 

connaissanrcomme     f-'^'"'^'.^"  ^«  ••«• 
I'eutpas  va  ablemer?. ;  P''°'"''«taire,  „e 

•I'une  <iocirt&:xpS",^ '7'^'?^ 
tion  de  la  cojnmun«.,r'>  .  '®  d'ssolu. 
«t  niore.  ^an  S  *anc"i'''  '"^P^''« 
P"se  parle  fils    levin m?    ^"''''^'titoire 

-o'-,  Orosi/Baby,  jj  "£bv'?^^7'  '^'«" 
'"«■    Hop.  1 1  (i.  L.  i{.  J]o7'  •^-  '''"sent. 

mcMnWt,!;"!,;"  «'"''«h  which  a 
oo.tain  cond idons  t  ^''''V^"  '^°'^'«  on 
taken  away  .om  hi i?^  m  «'''''tiarily 
«»other,  at  the  "hV^^/""'  ''."  ^''^«"  *« 
teesof/hechuror^f^  f  the  Trus- 
powers  con.tr.  d^'^;;'«f;  "'«,  general 
nomination  as  sucl?T,.     """   ^^^   *h«'> 

•i  Februa       isrr,  •^"''«'^<^»t  confi,.mi„g, 

.,    ,      v'>    <"mui n,  lessiei'  .IT      n,   • 
^-  -f-,  and  iJamsa;,  J.,  .l^'.'  ■^'"''°"' 


-— •""    lu    ((eiiver    un    CiTi      ^ 
I'oivhes  shown  bv  fl.n^         '^    **q"a''e        Xon-     <  >„ 

7  '-long  to^  th7.i  ^^,;;;r^'«;^^pian  rourt^ui^^,:;;;;:-' ,;:'  ^'-  ^^P-me 


*'"'"h.g.  7  scM.tc.m .,:,  ,:'i':'-',"«"t  ,.,„. 
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loilg(3  to  liiivo  tlio  use  ot  the  \>vw  In 
cftso  •' /«  dile  (I'uvre  el  Jabrique  fut 
<ihli(/Se  lie  poiivtiiiivrc  en  justice  pour  en 
6tre  jKii/^e.  The  of(ni|>uiit  liiilod  to  pay, 
hut  hoi'oro  iinytliing  wiis  dono,  anil  ho- 
I'oro  li«  was  Mui'tl,  ho  tonderod  tho  jvnt. 
//<'/(/,  tliat  haviuj?  toivU'ii^il  the  rent 
hoi'oro  suit,  the  couthtion  estahlished 
hy  the  eontnict  (Ud  not  occur  ;  tliat 
acquie.scenco  to  hind  the  party  must  l)e 
Hoine  vohnitary  act,  and  not  a  suhuus- 
«ion  to  prooedinjjH  tlio  pHrty  cannot 
pcevont  ;  that  tlio  party  could  not 
prevent  the  a<yudication  of  the  pow 
over  his  lieail,  and  lie  protested  cons- 
tantly aj^ainst  the  proceeding  hy  conti- 
nuing to  sit  in  the  pew.  La  Fahrique 
de  Troisl'islolex  A-  lielauiier.  Kl.  Judg 
nient  continuing,  7  October,  IS.SCt. 
Monk,  l{anisay,Tessier,  C.'ross,  Hahy,.IJ. 
Baby,  J.,  diss.  14  Kev.  Leg.  ')7"t.  9  J-og. 
News  ."Ud. 

^[andamus  will  not  lie  to  compel  the 
Corporation  of  the  Cure  k  Marguilliers 
to  admit  the  complainant  to  his  place 
in  church.  liobillard  ife  Lc  Cur^  el 
Mariiuillers  de  SI  Clement.  M.  Judg- 
ment continuing,  122  Juno,  KSTCi.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  'I'ossier, 
JJ.  Kamsay,  J.,  diss.  Hep.  H  Kev. 
Leg.  (i<'i. 

PHARMACEUTICAL    SOCIETY.  —  En 

vertu  de  la  section  S  de  I'acte  48  Vict., 
ch.  ;i6,  t|uebec,  I'Appelant  <iui  a,  dans 
les  douze  mois  de  la  passation  de  cett»^ 
loi,  produit  au  registratairo  de  I'Asso- 
ciation  Pharmaceuticiue  de  la  Province 
de  Quebec  (I'lntimeei,  la  preuve  qu'il  a 
pendant  plus  de  vingt-cinq  uns  avant  la 
mise  en  viguour  du  dit  aote  exerce  la 
l)rofession  ile  chimiste,  droguiste  et  apo- 
thicaire  dans  la  I'rovinco  <le  Quebec,  a 
le  droit  ile  se  fairo  inscrire  par  I'lnti 
mee  au  nombre  do  ses  membres  avoc 
le  titre  de  licencie  en  pharniacie  Jiru- 
net  (fc  V Association  Phannaceutique  de 
la  Province  de  Qu4bec.  M.  Judgment 
reversing,  27  January,  hSSG.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Uamsay,  Cross, 
Baby,  JJ.  Rep.  4  Dec.  d'A.  289. 

PLEDGE Is  a  contract  by  which  a 

thing  is  placed  in  the  hands  of  a  credi 
tor  or,  being  already  in  his  possession, 
is  retained   by  him  with  the  owner's 


consent  in  security  for  his  debt. 

C.  C. 


I  ',••■.(•, 


The  thing  may  be  given  either  by  tlu- 
debtor  or  by  a  third  person  in  his  Ik- 
half.  I".)t)7  C.  C. 

.\  ileod  purporting  to  bo  a  deed  ot 
sale  may  really  only  constitute  a  pledgi-, 
(rordon  el  al.  if;  Holle.  M.  .Fudgmoni 
contirniing,  10  September,  I87(J.  Sir  .\. 
A.  Dorion,  (.'.  J.,  Monk,  Ramsay,  Tp> 
sier,  Cross,  .IJ.     Rep.  2  Leg.  News  Ms. 

Where  an  agre(>mentis  in  the  nature 
of  a  pledge,  and  the  property  remains 
in  the  possession  of  the  owner  till  after 
his  insolvency,  the  party  to  whom  ii 
has  been  pledged  hasno//e;t  over  them. 
/'arenl  d'  Falardeau.  t^.  Juilgmentcon 
tinning,  ."»  June,  1880;  Sir  A.  A.  Dorion. 
( '.  J,,  3[onk,  Ramsay,  Tessier,  Cross,  ,1,1. 

A  sale  of  moveables  with  a  conlre- 
letlre  stipulating  this  sale  was  only 
pa.sse<l  to  secure  the  payment  of  money 
due  to  the  apparent  purchaser,  with 
the  condition  that  the  latter  should  re 
trocede  the  moveables  as  .soon  as  tin- 
debt  was  paid,  constituted  a  pledge  and 
not  a  sale.  Car;/  <fr  The  Paper  Compani/ 
of  Canada  et  at.  Q.  Judgment  continn- 
ing,  5  June,  1879.  Sir  A.  A.  Dorion,  ('. 
.r..  Monk,  Kamsay,  Tessier,  Cross,  J.I. 
Kep.  10  Rev.  Leg.  501. 

A  quantity  of  timber  was  pledged 
for  the  payment  of  a  draft,  and  if  the 
draft  was  not  paitl,  the  holder  was  to 
sell  the  wood  and  place  the  proceeds 
to  the  owner's  credit.  The  draft  waj* 
not  paid,  the  owner  of  the  wood  be- 
came insolvent,  and  the  pledgee  sold 
the  wood,  of  which  he  never  hatl  had 
actual  delivery.  Held,  that  the  pledgee 
could  not  place  the  balance  of  the  price 
of  sale,  after  paying  the  draft,  to  the 
credit  of  a  former  indebtene.ss  of  the 
owner  to  himself.  Perkins  (t-  lioss.  (I 
Judgment  reversing,  8  March,  I8S(I. 
Sir  A.  A.  Dorion,  C.  ,1.,  Monk,  Kamsay, 
Tessier,  Cross,  .!.[.  Kep.  G  (J.  L.  K.  i').), 
10  Rev.  Leg.  2G3. 

POSSESSION.— iJ.  Writ  of  Po.- 
— A   married  woman  separated  a; 
property  has  the  legal  possession  of 
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M>|mriito  <>s(iitf,  tltoii;;li  in  licr  litis- 
liiind's  (lomi(-ilc.  The  ('it}/  nf  Montreal 
.f'  (iieene.  M.  .Fii(l;;mL'iit  coiWinning,  I't 
May,  ls7'.». 

ro.isesHioH  iif  min'eable-*  hi/  ii'i/e. — 
Wlu'iv  a  M'il'o  l)y  opposition  claims  lier 
umvcMibles  sci/.oil  in  tho  posspssion  of 
liiM'  hiisliiiinl,  iukI  slit'  t>Htal)lislios  by 
('vi(|t>MC(>  that  all  tlu>  things  I'laiinud 
l>v  lu'i',  o.Ncopt  a  few  ai'ticlt's  oi'  tiifling 
valiH' ai'«  hers,  tilt'  court  is  justitied  in 
ilett'irin;,'  to  her  the  judicial  oath  to 
complete  the  proof.  Mai/ A-  1/ Heureux. 
M.  .Iiidgtneiu  contirming,  -'-  March, 
IHSO.  Jjorion,  C.  .1.  Monk,  Uamsay, 
Tessior,  ( 'ross,  ,IJ.  Uep.  ;J  Leg.  News, 
IK). 

POSSESSORY  ACTION.  -  K.  married 
M.  I),  without  any  contract  of  marriage. 
She  died  leaving  no  issue,  and  l»y  her 
will  she  he(|ueatiied  all  lier  property 
to  her  husband.  Among  her  property 
there  was  a  lot  of  land  a  pinprr  of  the 
wife's  substituted  to  1).  Later  F.  went 
to  cut  wood  on  this  lot  of  land  and  was 
prevented  by  !>.,  and  K.  brought  his 
possessfiry  action  against  D.  F.  had  no 
anmial  possession  upart  from  his  wife. 
Ifetd,  confirming  the  Judgment  of 
the  .Supeiior  Court  tluit  F.  had  no  pos- 
session of  tliis  lot  of  land  wltli  his  wife, 
and  that  he  had  no  (|uality  under  tiio 
will  to  (daim  possession.  FiulA  Duhvc. 
•luilgment  conHrming,  .June,  IS7'.>. 
Monk.  Tasijlieieau,  Ramsay,  Sanborn, 
Si(!otte,  J.I.  'iaschcreau  anil  Mcotto, 
.U.dis. 

A  proc6s-vei0al  made  by  a  land  stu-- 
voyor  on  the  lines  of  old  works,  by 
consent  of  and  at  the  demand  of  the 
Defendant,  is  a  recognition  of  PlaintitTs 
possessory  rights,  and  Defendant  will 
1)0  liable  for  damages  for  cutting  wooil 
on  the  i)roperty  so  in  posBession  of 
Plaintiff.  Lalondc  &  lUlamjer.  M.  .iudg- 
iiient  confirming,  December,  I87.J. 

A  purchased'  l>y  licitation  cannot 
lake  possession  of  the  property  pur- 
<'hased,  but  must  demand  possession 
by  lawful  process.  Hiis  lO  Millette  el 
al.  M.  .ludgment  confirming,  111  Dec, 
1H77.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  JJ.  Hop.  '.•  Rev.  F-eg.  iVil, 
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A<laiii  t{-  de  GanpS.  Note.  There 
were  five  cases  all  mvolving  the  same 
<|uestions,  and  the  whole  lurneil  upon 
matters  of  fact.  The  juilgments  were 
rendered  in  .September  IM74.  Rep.  <> 
Ri'V.  Leg.  411.  Confirmed  in  the  Privy 
(.'ouncil. 

POSSIDENS.— A  sei/ur(«  on  a  curator 
u'lii  possideutf  will  be  set  aside  on 
opposition.  Teinpeat  et  ill.  tf-  iiabijetal. 
^[.•ludgmentconlinning,  20  Sou.,  1.SS2. 
Sir  A.  .V.  Dorion,  C.  .1.,  Monk,  Ramsay, 
Tessier,  J'ross,  .M.  Rep.  '1  Dec.  d'A.  ;{7I. 

POST-OFFICE The   Defendant,  on- 

tlorser  of  a  promissory  note,  pleaded 
that  tho  notice  of  protest  had  been 
mailed  too  late.  Tho  evidence  in  sup- 
port of  the  |)Iea  was  that  of  tho  officers 
of  the  postotlice,  the  letter  showed  by 
the  .stamping  that  it  wa.s  postod  a  day 
too  late.  ( >n  the  other  hand  the  notary 
swore  positively  to  tho  posting  by  his 
own  hand.  Tho  Court  was  of  opinion 
that  tho  positive  testimony  of  the  no- 
tary was  a  stronger  ovidonce  than  that 
of  oHicers  who  sworo  to  a  prat;tice. 
Douire  k  Jm  Jiaiujiie  Jacqiiea-Carlier. 
M.  Judgment  confirming,  2<.(th  Jan., 
IS7.'J.  J)orion,  C.  .L,  Monk,  Ramsay, 
Tessior,  Cross,  .F.L 

POWDER.— //c/(/  :  'I'hat  a  powder 
manufactory  whoro  a  quantity  of  pow- 
der exceeding  2.")  lbs,  is  kept,  is  a  pow- 
der magazino  within  the  meaning  of  41 
Vict.  (Q.)  C.  .i  S.  170. 

(By  tho  majority  of  tho  Court)  : — 
That  tho  Act  above  cited,  which  impo- 
ses a  penalty  for  failing  to  take  out  a 
licence,  is  not  ultra  ohes,  lioing  in  the 
nattu'e  of  a  police  regulation,  and  as 
such  within  the  powers  of  tho  local 
legislature,  even  supposing  the  pi-ovi- 
sion  of  tho  Act  roijuiiing  a  tee  of  $.")0  to 
bo  paiil  for  a  license  were  ultra  vires 
as  a  revenue  tax. 

(By  Ramsay  J.i — That  tho  Act  is 
vali(l,  not  as  a  police  regulation,  but  as 
a  licence  Act,  the  local  legislatures 
liaving  power,  under  the  B.  N.  A.  Act, 
sect.  92,  ss.  \t,  to  pass  an  Act  for  rai- 
sing revenue  by  a  licence  fee.  The 
Hamilton    Powder   Co.   A    Lamb.     M. 
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Judgment  contirming,  23  November, 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Hamsay,  Cross,  JJ.  Hamsay,  J.  dissent- 
ing as  to  reasons.  Kei).  M.  L.  R.  I.  (.}.  B. 
4GU.   14  Kev.  L.  •2:>i. 

POWERS  OF  LOCAL  LEGISLATURE, 
UNDER  BRITISH  NORTH  AMERICA  ACT, 
1867. — V.  Legisi.ativk  Powkus. 

POWER  OF  ATTORNEY.— Where  there 
is  a  written  power,  the  statements  made 
by  the  agent  that  he  had  full  authority  to 
sign  notes  for  his  princiijal,  cannot 
make  evidence  against  the  principal, 
his  power  being  governed  by  the  writ- 
ten power.  S(.  Jean  S  Serve.  M.  Judg- 
ment reversing,    1(5  September,    1870. 


"  may  award  as  hereinbefore  last  mon- 
"  tioned." 

Held:  That  the  Power  of  Attorney, 
mentioned  in  section  78,  of  32  and  33 
Vict.,  ch.  21,  must  be  a  written  Power 
of  Attorne;/,  and  oral  testimony  of  a 
verbal  power  of  Attorney  will  notbrini: 
the  Defendant's  act  within  the  scope 
of  that  statute.  Rei/ina  A  Chorimand. 
Q.  Reserved  case,  conviction  quashed. 
8  September,  1874, 

Where  a  party  gives  a  power  author- 
izing another  to  make  and  endorse  pro- 
misso'-y  notes  for  all  matters  '•  arising 
out  of  transactions  connected  with  the 
business  of  the   constituent  only  '  do 


Monk,   Ramsay,  Sanborn,  Tessier,  Be-    not  cast  on  a   banker,   leceiving   such 


langer,  JJ.  Rep.  21  J.  207, 

XoTK.  —  This  liolding  goes  rather 
beyond  the  report.  The  judgment  does 
not  expressly  say  that  where  there  is  a 
written  power  there  can  be  none  other; 
nor  do  1  think  it  implies  it.  The  con- 
ditions were  these, — therv^  was  a  written 
[(Ower  on  which  the  agent  acted,  he 
gave  verbal  explanations  as  to  the  extent 
of  the  power,  to  which  the  bank  trusted 
and  these  explanations  were  untrue. 
The  bank  chose  to  trust  the  agent,  and 
<litl  so  at  its  own  risk. 

Tlie  power  of  attorney  under  author- 
ity ol'  which  an  agent  acts  must  be 
)iroved  in  i  default  case.  Forneret  <fr 
Lavallte.  M.  Judgment  coutirming, 
15  march,  1876.  Sir  A.  A.  Dorion,  0  J., 
Monk,  Ramsay,  .s.-mborn,  Tessier,  JJ. 
Rep.  7  Rev.  Leg.  (Jll. 

Indictment  under  32  and  33  V^ict., 
oh.  21,  section  78,  which  is  as  follows  : 


"Whatsoever,  beinr/  intrusted  either 
solely  or  jointly  with  any  other  per 
son,  with  any  jmwer  of  attorneij  for 
the  sale  or  transfer  of  any  })ro])erii/, 
frautlulently  soils  or  transfers,  or 
otherwise  converts  the  same  or  any 
Ijart  theroot  to  his  own  use  or  benefit, 
or  to  the  use  or  benefit  of  any  jierson 
other  than  the  person  by  whom  he 
was  so  intrusted,  is  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  any  of 
the  i»unishments  which    the    Court 


notes  in  the  ordinary  course  of  business 
and  in  good  faith,  the  obligation  to 
en(]uiie  and  know  whether  the  agent 
h.ad  mis-used  his  trust  and  given  the 
notes  for  other  consideration.  T/te 
Mnlson^s  Bank  &,  Commerce.  M.  .Judg- 
ment reversing,  21  Dec,  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Routhier, 
JJ. 

POWERS.  —  Special  power  being 
granted  to  a  railway  company  to  per- 
form certain  works  within  the  limits  of 
a  municipal  corporation,  and  in  the 
exercise  of  such  powers,  injury  is  done 
to  a  proprietor  by  interferin,tr  unneces- 
sarily with  the  street  leading  to  hi- 
house,  such  proprietor  will  have  no 
action  against  the  municipal  corpora- 
tion, but  must  seek  his  remedy  against 
the  company.  Corporation  of  Three 
Itivers  k,  Lambert.  Q.  Judgment  con- 
firming, 5  June,  1880.  Dorion,  C.  .f.. 
Monk,  Ramsay,  Tessier,  Cross,  -IJ.  Tes- 
sier, J,  (lis.  Rep.  10  Rev.  Leg.  35'.t. 

PRESCRIPTION  is  ameanofac(iuiring 
or  of  being  discharged  by  lapse  of  time 
and  subject  to  conditions  establisb^d 
by-law.  In  positive  prescription  tiae 
is  presumed  or  conHrmed.  and  owner- 
ship i.-,  transferred  to  a  possessor  by  the 
continuance  of  his  pojsession. 

Extinctive  or  negative  pre-;cription 
is  a  bar  to  and  in  some  cases  preclude-; 
any  action  for  the  fullilment  of  an 
obligation    or    acknowletlgment    of    a 


say, 


545 


PKESCIUPTIONS 


right,  wlien  the  creditor  has  not  v>i'e- 
ferred  his  chiim  within  the  time  fixed 
l.y-law.  2 183  C.  C. 

PRESCRIPTIONS  STYLED  LIMITA 
TIONS. — PrescriiJtion  must  be  pleaded 
in  all  the  cases  mentioneil  in  articles 
l>250,  2260.  22()l  and  2262  C.  C.  The 
right  of  action  in  these  cases  not  being 
•'  denied."  Lamontagnc  &  Dnfresnc  et 
a?.  M.  Judgment  confirming,  Sep.,  liS74. 
Dorion,  C.  J.,  Monk,  Taschereau,  liam- 
say,  Sanborn,  .1.). 

XoTK See   opinion   of  Aylwin   and 

Badglev,  JJ.  in  Wilson  «0  Demers,  2  L. 
(.;.  L.  J.^251. 

The  short  proscriptions  referred  to 
in  articles  22.")0,  22()(l,  226!  and  2262  of 
the  Civil  Code  are  liable  to  l)o  renoun- 
(;ed  and  interrupted,  in  the  manner 
prescribeil  by  art.  2227.  Walker  <[■ 
Hwcct.  M.  Judgment  reversing,  21  Dec, 
1876.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
IJamsay,  Sanborn,  Tessier,  >]■].  Reported 
21  J.  29. 

Where  the  action  is  not  an  action 
tor  damages  resulting  from  an  otlence 
or  quasi-ofi'ence,  but  merely  claims  the 
price  or  value  of  materials  wrongfully 
taken  away,  the  two  years'  prescription 
under  C.  C.  2261  docs  not  apply. 

That  a  corporation  is  not  liable  for 
the  manner  in  which  its  contractor 
executes  his  work.  Robert  <t  The  Citij 
of  Montreal.  M.  Judgment  confirming, 
jO  June,  1881.  Sir  A.  A.  Dorion,  0.  J., 
Monk,  Kamsay,  Cross,  Baby,  JJ.  Eaui- 
say,  Baby,  .IJ.,  dissenting  as  to  second 
motive.  Ixeportod  4  Leg.  News  2'J2,  2 
Doc.  d'A.  68. 

*)nly  five  years  arrears  of  rentes 
constitutes  can  be  recovered.  Tinisignij 
((•  Blais.  Q.  Judgment  reversing,  S 
September,  IS8l).  Sir  A.  A.  Dorion,  C. 
.1.,  Monk,  Ramsay,  Tessier,  Cross,  .]J. 

Da;/ s  of  grace The  jirescription  of 

;i  promissory  note  does  not  commence 
to  run  until  after  the  expiration  of  the 
last  day  of  grace.  Sfe.  Marie  it  Stone. 
M.  Jutlgment  confirming,  27  Sep.,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,   Ramsav, 
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Tessier,  Cross,  .FJ.   Hep.     .'i    Leg.    News 


322,  2  Dec.  d'A.  369. 


A  loan  of  money  by  a  non-trader  to  a 
comuieroial  firm  is  not  a  "  commercial 
matter,"  or  a  ^debt  of  a  "  commercial 
nature,"  and  is  not,  therefore,  pros- 
criptible  by  the  lapse  of  either  six  or 
five  years. 

The  proscription,  under  the  Code,  of 
five  years  against  arreai's  of  interest 
cannot  be  invoked  in  respect  of  a  debt 
due  prior  to  the  coming  into  force  of 
the  Code.  Darling  i(-  Brown  el  al.  M. 
Judirment  confirming,  22  June,  1876. 
]Jep.  21  J.  92. 

Prescription  of  ten  years  does  not 
apply  to  a  demand  to  set  aside  a 
simulated  deed.  Dorion  »t  Dorion.  M. 
Judgment  confirming,  31  October,  1883. 
Sir  A.  A.  Dorion,  C.  .J.,  Monk,  Ramsay, 
Tessier,  Cross,  J.J.  Reported  3  Dec. 
d"A. 376. 

L" Appelant  ayant  etc  contlamne  par 
jugoinent  de  la  Cour  SuiDorieure  a 
payer  a  un  nomme  Francis  McCafi'rey 
le  montant  d'un  billet  fait  a  I'ordre  de 
ITntimo  et  endosso  jjar  ce  dernier  en 
favour  de  I'Appelant : 

Jug6,  par  la  Cour  d'Appel,  inlirmant 
le.jugement  de  la  Cour  Sui^erieure. 

lo.  Que  la  demande  en  justice  et  lo 
jugement  par  McCaftrey  contre  TAp- 
pelant,  ont  interrompu  la  prescription, 
tant  a  I'egard  de  I'lntime  qu'a  rogarcl 
de  I'Apiielant  ; 

2o.  Que  pour  recouvrer  de  I'lntime 
Ics  frais  payes  a  son  procurcur  par 
I'Appelant  dans  Taction  intentee  contro 
lui  par  McCafFrov,  I'Appelant  aurait 
du  appeler  I'lntime  en  garantie.  Hart 
<{•  Bcauchemin.  Q.  Judgment  reversimr, 
3.luno,  18S1.  Sir  A.  A.  Dorion,  C.  .L, 
Monk,  Kamsay,  Cross,  Baby,  JJ.  Rei).  I 
Dec.  d'A.  307. 

AVhere  Land  was  given  to  the  City  of 
Montreal  to  lie  usod  as  a  public  market, 
and  the  City,  long  after,  converted  it 
into  a  pul)lic  thoroughfare,  and  register- 
ed  the  same  in  the  register   of  public 
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streets  ami  .->(iiiai'e.s:  Ileh/,  tliat  the 
donors  were  not  entitled  after  the 
lapse  of  ten  years,  to  claim  the  reseis- 
sion  of  the  donation  on  tlie  ground  of 
such  conversion.  Checiifiii/  de  la  Che- 
vroiiire  d-  The  Ci/i/  of  .yfonlrcni.  M. 
Judgment  confirming,  \\)  Sei)teml)er, 
1883.  Sir  A.  A.  Dorion,  C.  .1.,  Monk, 
Ramsay,  Cross,  Bahy,  .1.1.  Reported  0 
Leg.  News  .'i48. 

Only  live  years  arrears  of  rentes 
constitutes  can  be  recoveretl.  Tonsiynji 
&  Blais.  Q.  -Judgment  reversing,  S 
Sep.,  1880.  Sir  A.  A.  Dorion.  CT  >)., 
Monk,  Ramsay,  Tessler,  Cross,  .r.F. 


Public    road Servitude.  —  A    road 

opened  and  used  b}'  the  public  as  such, 
without  contestation  during  ten  yeurs 
or  upwards,  is  to  be  considered  as  a 
])ublic  road.  Mijrand  tfc  L6ijare.  Q. 
Judgment  confirming,  ?,  Dec.,  ISTU.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsav. 
Tessier,  Cross,  JJ.  Rep.  0  J..  C.  R.,  ifu! 

NoTK The  judgment  of  the  Court 

below  turned  on  the  assumption  that 
the  Defendant's  land  was  encloude.  It 
is  obvious  from  the  remarks  of  liie 
Chief  Justice  that  the  decision  of  the 
Q.  B.  is  based  on  another  princii)le, 
namely  that  the  public  had  obtained 
not  a  servitude,  but  the  road  itself  by 
prescription. 

Art.  2188  C.  C.  forbids  the  court  of  its 
own  motion  to  sui)ply  the  defence  re- 
sulting from  preeeription,  except  where 
the  right  of  action  is  denied.  Art.  22(J7 
C.  C.  Maintained  after  the  delay  for 
prescrii)tion  has  cxpireil  in  the  cases 
mentioned  in  articles  2250,  22t)0,  22<')1 
and  2002  C.  C.  In  the  French  version  of 
art.  2188  the  words  '^  sauf  dans  les  caA 
oil  la  hi  denie  /'action.'''  In  the  French 
version  of  art.  '22i'j7,  ^'  nuUe  action  tie 
pent  PJre  regue."  The  prescription  of 
art.  21. 'K)  is  not  a  denial  of  the  action 
and  the  comt  will  not  supply  the  de- 
fence unless  pleaded.  The  Court  of 
Appeals  modifietl  the  judgment  as  to 
the  value  of  the  land  for  use  and  occu- 
pation, but  did  not  supply  the  defence 
of  prescription.  Carter  &  Hreakey.  Q. 
Judgment  modifying,  7  May,  1884  Sir 
A.  \.  DorifMi,   C.   J.,    Ramsay,   'i'es^ier. 
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Cross,  15aby,  J.I.  Tessier,  Cross,  JJ.  djs. 
in  the  Supreme  Court  this  judgmem 
was  reversed  by  allowing  a  higher  rate 
of  value  for  the  use  antl  occupation  ol 
the  lanil,  but  the  defence  of  |)re.scrip- 
tion  was  not  supplied. 

PRESUMPTIONS.— «.  Hkm. 

I'resumptions  are  either  established 
by  law  or  arise  irom  fat-ts  which  are 
left  to  the  discretion  of  the  court-; 
!2;i8C.  C. 

r.iegal  presumptions  are  those  which 
are  .sjiecially  attacked  by  land  to  cer- 
tain facts.  They  exempt  from  makini; 
otiier  i)roof  those  in  whose  I'avor  they 
exist  ;  certain  of  them  may  be  contra- 
dicted by  other  proof  ;  others  are  pro- 
sumptions  juris  et  de  Jure  and  cannot 
be  contradicted.  1 23',*  C.  C. 

I'resumptions  not  established  by  Ian- 
are  left  to  the  discretion  and  judgment 
of  the  Court.  1242  C.  C. 

The  presumption  is  that  the  endorsers 
of  a  promissory  note  are  liable  accord- 
ing to  the  order  of  endor.-ation,  but  this 
presumption  may  be  repelled  ()y  evi- 
dence that  such  was  not  the  intention 
of  the  endorsers.  LeveilU  &,  Daigle. 
M.  Judgment  confirming,  17  Septem- 
ber, 1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk. 
Ramsav,  Tessier,  Cross.  JJ.  2  Dec.  tl'A. 
12'.t. 

The  possession  of  a  promissory  note 
gives  rise  to  the  presinnption  that  the 
holder  is  owner,  unless  the  possession 
be  otherwise  explained.  Cruice  et  al.  d- 
Darmndij.  M.  Judgment  confirming, 
December,  187.").  JJorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  JJ. 

The  presumption  that  the  subse- 
quent endorser  of  a  promissory  note  is 
protected  by  the  former  endorser  i- 
not  ati'ected  by  the  fact  that  both  en- 
dorsed for  the  accommodation  of  the 
drawer.  Whitfield  tfc  McDonald.  M. 
Judgment  reversing,  2.3  Sep.,  J8S1. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsav. 
Cross,  Baby,  JJ.  Reported  20  J.  69. 

The   pie<iunption    arising    from   tliL- 
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giving  up  a  paper  may  l)o  rolnitted. 
Lane  tot  ib  Poissant.  M.  .Judgment  re- 
forming, U  June,  I87S.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Hainsay,  Cross,  J  J. 

PRIVILEGE. — A  privile.L'e  is  a  right 
which  a  creditor  has  oi'  being  prefer- 
red to  other  creditors  according  to  the 
origin  of  his  claim.  It  result  from  the 
law  ani  is  indivisible  of  its  nature. 
1983  C.  C. 

Among  privileged  cred'  ..■;,  |)refe- 
rence  is  regiilatei'.  by  ti.  3  different 
qualities  of  the  privilege  or  the  origin 
of  the  claims.  1984  C.  0. 

Privileged  claims  of  equal  rank  are 
paid  rateably.  lysa  C.  C. 

Que  les  provisions  de  I'article  1 008  C. 
C.  limitant  I'exercice  du  privilege  du 
vendeur  auxquinze  jours  qui  suiventla 
vente  dans  les  cas  de  faillite,  s'appii- 
quent  non  seulement  au  cas  de  faillite 
sous  I'empire  d'un  acte  de  faillite,  inais 
au  cas  d'insolvabilite  sous  le  droit  com- 
mun,  quand  un  coinmergant  cesse  ses 
paiements.  (Art.  17,  §  23). 

Lorsque  I'acheteur  y  consent,  le  ven- 
deur qui  est  dans  les  conditions  vouhies 
pour  revendiquer,  peut  se  faire  remettre 
a  I'amiable  les  marchandises  vendues 
sans  avoir  besoin  de  les  faire  saisir  par 
voie  de  revendication. 

L'expression  "  les  quinze  jours  qui 
suivent  la  vente  "  dans  le  dit  Art.  1908, 
doit  s'entendre  de  la  vente  parfaite,  et 
partant  si  les  marchandises  sont  ven- 
dues au  poids,  au  compte  ou  a  la  me- 
sure,  et  non  en  bloc  (Art.  1474,  C.  C.) 
le  delai  pour  revendiquer  ne  commen- 
cera  a  couru-  que  du  moment  oii  elles 
auront  ete  pesees,  comptees  ou  mesu- 
rees.  IViibaudeau  tfc  Mills.  M.  Judg- 
ment confirming,  21  March,  1885.  Sir 
A.  A.  Dorion,  0.  J.,  Monk,  Hamsav, 
Cross,  Baby,  JJ.  Rep.  M.  L.  li.  1.  Q.  13. 
32G.  4  Dec.  d'A.  204. 

En  vertu  de  I'art.  2013  C.  C,  le  cons- 
tructeur  qui  a  observe  les  formalites 
requises  par  cet  article  n'a  de  privilege 
que  sur  la  plus-value  donneea  I'heritage 
par  les  constructions  quil  y  a  faites,  et 
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qu'il  n'a  auoun  privilege  ou  hypotheque 
sur  le  fontls  meme  de  I'heritage. 

L'enregistrementdu  proc('s-verl)al  re- 
quis  par  Tart.  2013  C.  C,  pour  la  preser- 
vation du  dit  ])rivilt'>ge  ne  cree  pas  sur 
I'immeuble  une  hypotheque  tacite  en 
faveur  du  constructeur.  La  Corpora- 
tion (lit  S^minaire  de  St.  Hi/acint/ie  d- 
fja  Jianque  de  St.  Ilijacinthe.  M.  Judg- 
ment reversing,  25  September,  1885. 
Sir  A.  .\.  Dorion,  C.  J.,  Ramsay, Tessier, 
Cross,  Baby, ,],].  Tessier,  J.,  dissenting. 
Rep.  M.  L.'R.  1.  Q.  B.  300.  4  Dec.  d'A. 

203. 

I 
I 

i  Statutonj, — Where  a  statutory  privi- 
lege is  accorded  to  construct  a  toll- 
bridge,  and   where   by   the  Statute  ac- 

i  cording  such  power  it  was  enacted 
"  that  after  said  bridge  should  be  open 
for  the  public  no  persons  should  erect 
or  cause  to  l)e  erected  any  bridge  or 
bridges,  or  maintain  or  cause  to  be 
maintaine<l  any  means  of  communica- 
tion for  the  carriixge  of  any  person, 
cattle  or  carriage  whatsoever  for  hire, 
across  the  said  branch  of  the  River 
Yamaska,  at  the  ))lace  above  mention- 

I  ed  anywhere  within  one  mile  above 
and  one  mile  and  a  half  below  the  said 
bridge  under  a  penalty  of  a  fine  of  forty 
shillings  currency  for  each  person, 
animal  or  carriage  conveyed  across  the 
said  river  on  any  bridge   or   means   of 

I  communication  constructed  and   main- 

!  tained  for  hire,  provided  nothing  in 
said  act  should  be  construed  to  deprive 
the  public  of  the  right  of  crossing  the 
said  river  within  the  limits  aforesaid, 
by  fording  or  in  canoes  or  otherwise 
without  payment."  A  large  number  of 
people  built  a  subscription  bridge 
within  the  limits  of  the  said  statutory 
privilege,  avowedly  with  the  object  of 
avoiding  the  use  of  the  toll-bridge  and 
depriving  the  owner  of  the  privilege  of 
his  custom.  Held,  that  this  was  an  in- 
direct mode  of  defeating  the  privilege 
aforesaid,    and    that    the    Defendents 

!  should  be  condemned  to  demolish  the 

I  bridge  by  them  constructed.  Girnr-d  cfr 
Bdanger  et  al.  M.  Judgment  reve.....ig, 
.September,    1874.    Monk,  Taschcreau, 

I  Ramsay,  Sanborn,  Belanger,  JJ. 

i 

Prioilege    and    Maritime    Lien — for 
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supplies  to  steamers  under  art.  2383  §  5 
C.  C.  V.  Maritime  Lien. 

To  secure  tlie  builders  privilege  ac- 
corded by  article  liU13  C.  C,  the  builder 
must  take  the  steps  reqiiired  l)y  law, 
and  it  is  not  sufficient  that  he  should 
do  something  of  a  similar  kintl.  So  an 
expertise  made  subsequent  to  the  work 
is  not  that  comtemplated  by  the  ar- 
ticle of  the  Civil  Code.  And  the  privi- 
vilego  only  tlatos  fiom  the  registration 
of  the  Statement.  Robert  et  al.  cO  Jtien- 
tord.  M.  Judgment  reversing,  1:0  May, 
1883.  Sir  A.  A.  Dorion,  C.  .1.,  Monk, 
Kamsay,  C^oss,  Baby,  -JJ. 

Of  ike  Ci'own The  privilege  of  the 

Crown  for  its  claims  over  those  of  i^i'i- 
vate  competing  creilitors  being  one  of 
the  minor  prerogatives,  is  to  be  govern- 
ed by  the  law  of  J.ower  Canada  derived 
from  France,  and  not  by  the  law  of 
England. 

Under  C.  C.  P.  GI 1,  (1)  in  the  absence 
of  any  special  privilege,  the  Crown  has  a 
oreference  over  chirographic  creditors 
For  deposits  due  to  it  by  a  bank  in  liqui- 
dation. (2)  lier/ina  &  The  ExcliaiKje 
Bank,  M.  Judgment  reversing,  2  April. 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsay,  Baby,  J  J.  Sir  A.  A.  Dorion,  C. 
J.  dis.  Eep.  M.  L.  \\.  I.  Q.  B.  302. 


1!>  June,   1880.    Dorion,  C.  J.,  Monk. 
Kamsay,  Tessier,  Cioss,  JJ.  Monk  and 


Tessier,  JJ.  dis.    Hop. 


Leg. 


News  2;;4. 


Where  a  contract  to  supply  flour  wa.- 
transferrcd  to  another  tiim,  and  they 
agreed  to  carry  on  the  business  on  con- 
dition of  cash  on  delivery  or  security  on 
draft  at  30  days,  no  action  will  lie 
against  the  second  party,  for  insisting  on 
these  conditions,  although  they  were 
not  ."hipped  by  the  party  originally  ap- 
plied to.  Tourigny  d*  Wlieeler  et  al.  (^. 
Judgment,  2  May,  1 884.  Monk,  Kamsay, 
Tessier,  Cross,  Baby,  J.I. 

PRIVY  COUNCIL.—An  appeal  lies  to 
Her  ^Majesty  in  ller  Privy  Council 
from  final  judgments  rendered  in  appeal 
or  error  by  the  Court  of  (Queen's 
Bench  : 

1 .  In  all  cases  where  the  matter  in 
disi)ute  relates  to  any  fee  of  office, 
iluty,  rents,  revenue,  or  any  sum  of 
money  payable  to  Her  Majesty  ; 

2.  In  cases  concerning  titles  to  lands 
or  tenements,  annual  lents  and  other 
matters  by  which  the  rights  in  future 
of  parties  may  be  affected  ; 


3.    in   all   other   cases   wherein   the 
matter  in  ilispute  exceeds   the   sum  or 
value  of  five  hundred  pounds  sterling." 
Privity  of  contract  is  not  a  technica-    C.  ''.  P.  1178. 


lity  of  our  law.  A  creiiitor,  to  save  a 
circuit  of  actions,  may  imder  our  law, 
sue  the  debtor  of  his  clebtor. 


things, 


and  the 


The  sale  of  certain  lh.i.j;^, 
obligation  to  pay  certain  debts,  together 
with  the  good  will  of  the  business  will 
be  enterpreted  as  an  undertaking  to 
pay  a  draft  given  to  a  bank  and  not 
necessarily  mentioned  in  a  schedule  as 
part  of  the  transactions,  or  by  the  De- 
fendant known  to  be  part  of  the  trans- 
actions in  question.  Hood  tO  2'/(c  Bank 
of  Toronto.     M.  Judgment  reversing, 


Leave  to  appeal  to  the  Privy  Council 
is  only  granted  from  final  judgments. 

Leave  to  appeal  to  the  Privy  Council 
from  a  judgment  of  the  Court  of  Queen's 
Bench,  (Quebec,  will  be  granted,  al- 
though the  opposite  party  has  already 
obtained  leave  to  appeal  to  the  Stipreme 
Court  of  Canada.  The  City  of  Montreal 
&  Devlin.  Judgment  22  March,  1S7S. 
Sir  A.  A.  Dorion,  C.  J.,  ^Slonk,  Kamsay, 
Tessier,  Cross,  J  J.,  Kep. 
151. 


1   Leg.   News 


(1)  In  the  absence  of  any  si>CL'ial  ])rivilcge 
the  Crown  has  a  preference  over  chirographic 
«:reditors  for  sums  due  to  it  by  the  defendant. 

(2)  This  judgment  has  since  been  reversed 
in  Frivv  Council.  Ld. 


Lender  the  Insolvent  Act  of  1875,  the 
appeal  to  the  I'rivy  Council  is  not  taken 
away.  See  sections  8  and  128.  Knifjht 
&  La  Banque  Nationale.  Q.  Judgment 
8  March,  187G.  Dorion,  C.  J.,  Monk. 
Kamsay,  .Sanborn,  McCord,  JJ. 


; 
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PRIVY   COUNCIL 


The  (lof'endant  has  a  right  to  appeal 
to  the  Privy  Council  from  a  jiulgtuont 
oil  an  action  to  set  asitle  a  <'rown 
I'atent,  estabUshing  Ilespon<loni,  a  title 
to  lands.  Pacaml  Sc  Itickab;/.  (I.  Judg- 
ment 4  Dec,  1S75.  Dorion,  C.  J.,  Monk, 
Kamsay,  Sanborn,  JJ. 

An  appeal  to  the  Privy  CV,  -cil  can 
be  allowed  only  from  a  final  judgment. 
But  as  a  judgment  dismissing  an  at- 
ta'^hment  before  judgment  cannot  be 
remedied  at  any  other  stage  of  the 
case,  the  Court  holds  that  the  judg- 
ment was  a  final  one,  and  the  motion 
for  leave  to  appeal  to  the  Privy  Council 
must  therefore  be  granted.  Dallimore 
it  Brooke.  M.  Judgment  Sej^.  1.S74. 

Wotherspoon's  C.  C.  P.  note   to  art. 

1178. 

Leave  to  appeal  to  the  Privy  Council 
will  be  granted  from  a  judgment  main- 
taining a  capias.  Goldring  &,  The  Ho- 
chelaga  Bank.  M.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsav,  Cross,  J.F.  Rep.  2 
Leg.  Xews  232. 

Conunissioners  were  appointed  for  the 
expropriation  of  certain  real  estate  in 
Montreal,  under  27  and  28  Vic.  I  c.  60. 
They  made  an  award,  which  the  Cor- 
poration thought  extravagant,  and  be- 
fore the  homologation  of  the  report,  the 
Corporation  moved  the  Superior  Court 
to  have  the  Commissioners  removed 
for  want  of  diligence  and  fidelity  in  the 
discharge  of  their  duties,  (sect.  8.)  This 
motion  was  granted  and  new  Commis- 
sioners were  appointed.  The  Commis- 
sioners appealed  to  this  Court  and  the 
judgment  of  the  Superior  Court  was 
reversed.  Leave  to  appeal  to  the  Privy 
Council  was  resisted  on  the  ground  that 
this  was  an  Interlocutory  Judgment. 
Held,  that  it  was  final  as  regards  the 
Commissioners.  Leave  granted.  Brown 
et  al  <£•  T/ie  Mayor,  &c.,  of  Montreal. 
Judgment,  1874. 


I'RIV'Y   COfNCIL 
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M.  Judgment,  22  March,  1879.  Sir  A. 
A.  DorioM,  C.  J.,  Monk,  Ramsay,  Tes- 
sier.  Cross,  J  J.  2  Leg.  News  104. 

No  appeal  lies  to  the  Privy  Council 
from  a  judgment  upon  demurrer,  foi- 
there  is  nothing  in  the  judgment  which 
cannot  be  remedied  after  final  judg- 
ment ;  the  judgment  is  merely  interlo 
cutory,  and  motion  for  leave  to  appeal 
to  the  Privy  Council  cannot  be  granted. 
Brooke  it  Blomjield.  M.  Judgment,  21 
Sep.,  1874. 


Wotherspoon's 
article  1178. 


C.    P.    C,    note    to 


There  is  an  appeal  to  the  Privy 
Council  from  a  judgment  setting  aside 
an  injunction,  if  the  amount  involved  Cross,  JJ.  Rep 
be  sufficient,  or  if  the  subject  matter  be 
of  a  nature  to  permit  of  an  appeal  in 
an  ordinary  case.  McDonald  A   Johj. 


The  judgment  granting  a  new  trial  is 
Interlocutory,  and  leave  to  appeal  to 
the  Privy  Council,  will  not  therefore  be 
granted.  South  Eastern  Counties  Bail- 
icay  Co.  (t  Lambkin.  M.  .Judgment,  13 
June,  1877. 

NoTK — Application  was  subsequently 
made  to  the  Judicial  Committee  for 
leave  to  appeal,  and  it  was  granted,  and 
the  judgment  granting  a  new  trial  was 
reversed.  It  is  considered  that  this  de- 
cision of  the  judicial  committee  does 
not  reverse  the  rule  that  leave  to  ap- 
peal will  not  be  granted  on  an  interlo. 
cutory  judgment  by  the  Court  of 
Queen's  Bench. 

Leave  to  appeal  to  the  Privy  Council 
will  not  be  granted  from  a  judgment 
refusing  to  discharge  a  party  arrested 
under  the  warrant  of  the  Speaker  of 
the  House  of  Assembly  of  the  Quebec 
Legislature.  It  is  because  the  case 
was  a  criminal  cose  ?  The  judges  were 
divided.  Exp.  Danserean.  M.  Judg- 
ment, 10  Feb.,  1875.  Dorion,  C.  J., 
Monk,  Taschoveau,  Ramsay,  Sanborn, 
JJ. 

Leave  to  appeal  to  the  Privy  Council 
will  not  be  granted  from  a  judgment 
maintaining  a  prohibicion  against  the 
council  of  the  bar.  O^Farrell  A-  Bras- 
sard. Q.  Judgment,  4  ]March,  1878,  Do- 
rion, C.  J.,    Monk,    Ramsay,    Tessier, 


1  Leg.  News  115. 


Leave  to  appeal  to  the  Privy  Council 
will  be  refused  on  the  application  of 
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a  relation  from  tlie  Judgment  of  the 
Court  ol  (^neeir.s  IV  rich,  allowing  u  writ 
of  J'rohihition  to  is.iiie,  restraining  the 
Council  of  a  section  of  the  bar.  ()' Far- 
retl  A  lirosaard.  .ludginent,  4  ^[arcli, 
1S7S,  Dorion,  C.  J.,  Monk,  ]{anisay, 
Tessii'r,  Cross,  .).).  Roii.  I  JiOg.  News 
IIT). 

The  amount  originally  in  issue  must 
govern  tlie  right  of  Appeal  to  the  I'rivy 
Council.  And  even  where  there  is  a 
cross-deinand  for  an  amount  in  itself, 
not  apiioalahle,  it  is  so  connected  with 
the  original  case  as  to  form  part  of  the 
matter  in  dispute  in  the  case,  and  it  is 
tlierefore  appealable.  Jiar/lej/  <C'  Jiart- 
left  <f-  E.  Can  Ira.  'Si.  Judgment,  14  Dec, 
KS77. 

In  calculating  the  amoimt  necessaiy 
to  make  a  case  appealable,  the  interest 
accrued  during  the  suit,  cannot  be  con- 
sidered. Sidii/oii  <f'  2Vie  Home.  Insii- 
ance  Co.  M.  .ludgment,  120  September, 
1879.  Dorion,  C. .).,  ^fonk,  Nainsav, Tes- 
sier.  Cross,  .IJ.  Kep.  1.'  Leg.  News  ;il4,l.'4 
J.MS.O) 

Where  the  action  is  to  recover  back 
a  sum  of  money  exacted  illegally  from 
the  Appellant  under  an  assessment,  the 
validity  of  the  roll  not  being  in  ques- 
tion, leave  to  appeal  to  the  Privy  Coun- 
cil will  not  be  granted.  Future  rights,  at 
least  such  rights  as  are  contemplated 
by  tlie  article,  are  not  affected  b}'  the 
judgment.  If  the  roll  were  in  existence 
for  three  years,  the  total  amount  at 
stake  would  not  give  the  right  of  a))- 
peal.  Vahin  <0  JjCs  Commiiitiaires  d  E- 
cole  d'Hoc/iela(/a,  also  Ltissier  <t'  T/ie 
same.  ?I.  Judgment,  17  Sep.,  IS80.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Hamsav, 
Cross,  JJ.  Rej).  .i  Leg.  News  30<J. 

The  certificate  of  the  Registrar  of  the 
Privy  Council  stated  that  the  case 
"stand-referred"  to  the  Privy  Council, 
and  it  was  moved  that  the  record  should 
be  ortlered  back  to  the  Superior  Court 


(1)  NoTi:. — Two  cases  were  decided  in  the 
same  sense,  one  21  Dec.  1872,  the  otlier  22 
Sep,  1873,  couse(iuentlvbel'ore  the  time  cover- 
ed by  this  index.  Wotherspoon's  C.  C,  P. 
note 'to  art.  11"8. 


because  this  certificate  does  not  show 
that  any  i)roceedings  had  been  taken 
within  six  months.  Motion  refused.  T/ie 
Maijor  kc.  of  Montreal  d-  Jirowti.  ,1m\:x- 
ment,  March,  1 87'».  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ.  (I) 

.\  judge  of  the  Coiu't  of  (Queen's 
Bench  has  power  to  extend  the  delay 
for  giving  the  security  on  an  appeal  to 
the  Privy  Council  beyond  the  delay 
ordered  by  the  (.'ourt,  as  that  within 
which  se(!urity  uiU".t  bo  given,  when 
such  judge  is  seized  of  the  matter  be- 
fore the  expiration  of  the  delay  origin- 
ally granted  :  and  \vhen  security  is 
given  within  such  extended  delay,  the 
l{es])ondent  cannot  execute  the  judg- 
ment appealed  from.  j?V/e  Mayor  &c.  of 
Montreal  <f:  Hubert  et  at.  M.  Judgment, 
121  March,  IS77.  Sir  A.  A.  Dorion,  (\  J., 
Monk,  Ramsav,  Sanborn,  Tessier,  JJ. 
Rep.  lM  J.  S").' 

On  motion,  and  by  consent  of  both 
parties,  an  acte  arr/n^  de  faux  may  ha 
ordered  to  be  sent  to  the  Privy  Council. 
I'anet  d-  JIainel.  Q.  Judgment,  3  .June, 
1S7').  Sir  A.  A.  Dorion,  C.  J.,  Jlonk, 
Ramsay,  Sanborn,  JJ. 

PROBABLE  CAUSE.  -  v.  Damaoks.— 

MaI.ICIDUS  pRitSEt'lTTION.  —  PuOTUOXOT- 
AKV. 

"It  is  sufhcient  to  support  an  action 
for  malicious  prosecution  if  the  prose- 
cutor, (defendant)  while  conjplaining 
that  a  sum  entrusted  to  the  accused 
(l)Iaintitf),  a  commission  merchant,  ha<l 
not  lieen  employed  according  to  in- 
structions, and  that  part  liad  been  mis- 
aj>propriated,  endeavored  to  compound 
what  he  pretended  was  a  felony  by 
warning  the  accused  to  settle  to  save 
further  trouble,  and  held  back  the 
warrant  for  nineteen  months  after  lay- 
ing the  information,  in  order  to  coerce 
liim  to  settle,  though  the  prosecutor 
had  obtained  a  legal  opinion  that  it 
was  a  case  of  felony,  and  acted  thereon. 
31.  Judgment  reversing,  I2l2  June,  1874. 
Dorion,  C.  J.,  Taschereau,  Kamsay,  San- 
born,  Loranger,  JJ.,    Ramsay  &  San- 


'1)  In  the  Privy  Council  the  appeal  was 
dismissed. 


r).")? 


I'KOf'KIU  HE 


l.om.  .M.ilis.  Wop.  •_';]   .).    IS4.  '.»   JJov. 

lA'ji,  ♦).")t'l. 

In  an  aotioii  ol'diuiia^^es  tor  accusing 
finotiior  \vronr;t'iilIy  of  i)crjiii'y,  tlion^ 
must  ho  not  only  nialltic,  but  want  of 
probable  catiso.  licaur.hemin  iD  Tru- 
ilcan.  M.  .Iiul<.'inent  confirming,  Sop- 
t^mbor,  IST').  Sir  A.  A.  Dorion,  C.  .1., 
>ronk,  Jtanisay,  Sanborn,   Tossior,   .1.1. 

Tlio  i'laintift  and  others  pulled  down 
a  small  <'ottago  and  carried  it  away 
iind  used  the  timb(>r  Cor  making  fences. 
The  owner  of  the  house  had  them 
arrested  for  larceny.  Held,  confirming 
tiio  ju'lgment  of  the  Sujierior  Court 
that  there  was  no  probable  cause  for 
the  arrest.  De  Jieaiijcii  it  Adam.  M. 
.1  udgment confirming, September,  I S74. 
])orion  C.  .F.,  Taschereau,  Han  ;;ay,  San- 
born, McKav  .1.1.  Ramsay  k  McKay, 
.1.1.  Dis. 

Lafoiid  (0  I'icdile.  M.  .Judgment  con- 
lirming,  December,  IS74.  Dorion  (J.  .f., 
Monk,  'rascheroau,  JJamsay,   ."^anborn, 

.r.j. 

PREUVE  AVANT  FAIRE  DROIT.-Leave 

to  appeal  will  not  be  granted  from  an 
order  sus[)ending  a  demurrer  in  order 
to  make  proof  before  decithng  the  law 
issue,  unless  it  is  clear  that  the  evidence 
would  l)e  useless.  Jobiii  <{•  liarbean. 
Q.  .[udgment  rejecting  the  motion,  .") 
Septeml)er,  I  ST.').  Doiion,  ( '.  .J.,  Monk, 
Ti'schereau,  Uainsay,  Sanborn,  .J.J. 

PROCEDURE. 


§       I.    ACCOI  NTANT. 

^      2.    A.MKN'D.MICNT  OK  DkcLAKATIOX. 

^    3.  Mattku  ov  Rkcokij. 
§    4.  j>u,atokv  j']xci;i't10n. 

§      5.    J'liKl.l.MINAUV  I'lJOA. 

§    (■).  DKcr.iXATouY  Ex<'i;i'Tio\. 

§      7.    IVKCKI'TIO.V  TO  THK   1m)II.\I. 

§    S.  Skuvick  ok  Summons. 

5      ft     MiSNOMKU. 

§    1(1.    DkMANU  OK  Pt.ICA. 

§    11.    DiSCONTlXL'AXCK. 

§  \'l.  ]<]xunuTs. 

§  13.  Fai'x. 

§  14.  Dkkkxsi;  au  kait. 

§  15.  ixsciui'ticx. 

§  1(3.  Enijukte. 


PUOCEDLUE 


.J58 


5  17.  EviiiKSCi:. 

^  IS.  I'aits  i;r  Aim'ici.ks. 

^   l',l.  1\  KoUM  \  PaI'I'KKIS. 

§  lid.  Intkuv i:\TioN. 

S^  'Jl.    EXKCI  TKIN. 

§  'I'l.  (.iiit  \Vai;i:anto. 

§  'I'.'i.    ."^IK^IIICSTUATOi;. 
§  L'4.   Ciil.t.oCATIoX. 

§  li').   NrM.iTi';  \)v.  ni':('i;i;T. 
I'r.KADiXd. 

SKIiVICK   AT  TIIK    I 'Ki  ITMONOTAItV'S 


§  27. 
<  >kku:k 

§  2S, 
§  2'.) 
§  'Ml 

§;;i, 


Ari'KAI,  TO  I'kivv  (."ouxcii.. 

ASSKSSMKNT. 
(L'l)Mil':   DKKAIT. 
LlTISI'KXllKXCi;. 
COXSOMDATIOX  OK  (JAISKS. 
§  ."i.'J.    PlOKIOMl'TlON. 

§  .'14.  Ri:oi'i:xiX(i  ExiiiKTi:. 
§  .'{;").  Dki.ays. 


§;i 


§    .Jf).    Al'l'KAI,. 

§  1.  .Iccojnt/a^ /.-In  an  action  to  recover 
back  monies  alleged  to  have  been  paid 
to  respondent  as  his  share  of  certain 
supposed  profits  which  appellant  alleges 
afterwards  proved  to  be  losses,  that  the 
court  may  without  the  consent  of  the 
parties  refer  the  matters  in  dispute  to 
an  accountant,  when  the  (Joiu't  is  of 
opinion  that  the  evidence  adduced  is 
contradictory  and  unsatisfactory,  llie 
Canada  Paper  Co.  it  ]>annati/iie.  M. 
.Judgment  reversing,  2'.i  September, 
ISSi.  Sir  A.  A.  Dorion,  (J.  ,J.,  Monk, 
Rfunsav.  Tessier,  JJaby,  .J.I.  Reporteil 
li().J.  lii4. 

§  2.  Amciidi)ieHfofdeclar(i/ii)H.-\Jru\ev 

I  art.  .').')  C.  C.  P.  a  declaration   may   bo 

amended  in   all  cases,  except   when  it 

changes   the  nature   of  the   action,  on 

leave  of  the  Court,  and  at   any  stage  of 

;  the   proceedings,  even  after  argument 

'  on  the  merits,     'f/ie  Merc/iaiit'n   Bank 

'  (D  McGrecvi/.  Q.  -Judgment  reversing, 

4   Dec.,    1SS2.    Su-A.  A.   Dorion,  C.  .J., 

Ivamsiiy,  Tessier,  Cross,  Baby,  ,IJ. 

Where  a  motion  to  amend  the  de- 
;  claration  in  the  case  is  of  such  a  nature 
I  as  materially  to  alter  the  allegations 
and  conclusions,  an  opportunity  to  an- 
swer the  declaration  as  amended  should 
I  be  afforded  to  the  Defendant,  ami 
I  therefore  a  judgment  granting  such 
;  motion  and  pronouncing  finally  on  the 
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iiiorits  of  tlio  oiiHi'  at  tlu'  saino  t'nno  will 
l)t'  riivt'i'si'd.  Mdiitftiil  ,f'  Williariis.  M. 
.Iiidjiini^nt  I'ovcrsinj.',  'I'l  .hiiiP,  1877. 
Doi'ioii,  ('.  .1.,  Monk,  Hiiiiisaj',  Stiiiitom, 
Tossior,  .'•'■  Hoi>.  li-M.  !'.». 

§  3.  ;l/a//^c  of  liv.cnnl—'Yhti  dato  of 
nctiial  rotiiin  oraiui('tlnn,as(>stalilisliO(l 
by  tlic  |)ariii)li  ot'tlio  i'rotlionotary  and 
tho  rof^i.xter  of  tlio  court,  cannot  bo 
contradiotod  by  alHiiavits.  lions  A 
Marceini.  M.  .Iiidgiuent  levoi'siufj;,  1(1 
Sep.,  1S7«>.  He)).  24  b.  C.  .1.  U.J.  2  Leg. 
News,  .'{10.  10  Loj*.  14;;. 

§  4  Exception  dilatoire — A  I'ialntiff 
lias  a  iif;;bt  to  demand  by  exception  di- 
iatoire  lie  bo  given  time  to  call  in  his 
(jaranl.  and  until  tho  (jnrant  is  bound 
to  i>lead  to  tho  action  cu  qarantie.  <J.C'. 
P.  JL'U-4  and  122.  lions  cf-  La  limiqnc 
Nationuh'.  Q.  .Iinlgment  reversing,  7 
May,  1SS4.  Sir  A.  A.  Dorion,  (.'.J., 
MonU,  Hainsav.  Cioss,  Babv,  .IJ.  Monk, 
J.  dis.  "  '  ; 

Where  a  party  has  i'ailod  to  appear, 
and  obtains  leave  to  ai)i)ear  from  the 
Court,  he  may  tileacUlatory  plea  asking 
for  security  for  costs  from  a  stranger. 
/////  ii-  Ware,  .ludgment  confirming, 
.June,   187.5.  Dorion,  C.  J.,  Monk,  Tas-  ■ 

chereau,  I'amsav,  .'^anborn,  .I.J.  \ 

I 

A  dilatory  excei)tion  was  filed,  asking 
for  security  for  costs;  security  was  given 
by  the  Plaintiif,  but  no  Judgment  was 
rendered  on  the  exception.  This  omis- 
sion not  causing  any  injustice  to  tho 
Plaintiff,  who  did  not  complain  in  duo 
time,  was  not  ground  for  an  appeal. 
Boircn  el  at.  k  Gordon  et  al.  M.  Judg- 
ment confirming,  I'.t  .fanuary,  IS82.  Sir 
A.  A.  Dorion,  C.  .1.,  Jiamsay,  Tessier, 
Cross,  Jjaby,  .T.I,  IJop.  ")  beg.  News  300. 

§  .5  I'reJiminari/  plea Deposit An 

opposition  a  Jiir/evient  filed  by  Defen- 
dants, under  Art.  4S4  of  the  Code  of  C. 
P.,  on  the  sole  ground  that  one  of  them 
lias  been  summoned  by  a  wrong  name, 
is  in  the  nature  of  a  preliminary  excep 
tion  to  the  action,  and  must,  conse- 
quently, be  accompanied  by  a  deposit 
required  by  art.  112  of  the  Code  of  C. 
P.,  in  addition  to  that  required  by  art. 
48G  of  tho  same  Code.  Jubinville  et  al. 


d-  The  lianh-of  Ih-itish  North  America. 
M.  .ludgment  conlirniing, 20  .limo,  1^74. 
'raschcroau,    Hainsay,  ."^anborn,   boraii 
ger,  J.I.  h'ep.   IS  .1.  ■2;;7. 

§  0  DccHiuitorij  exception. \  jiolicy  of 
fire  insurance  etloctod  on  a  buiUling  at 
(iuobec,  although  tho  policy  !)«  dated 
at  Montreal,  gives  right  of  action  in  case 
of  firo  at  (Quebec.  The  Scottish  Vommer 
cial  Insurance  Companii  A-  (yMalb/.  (}. 
Judgment  confirming,  7  .Vugust,  'i87'S. 
.Sir  A.  A.  Dorion,  C.  .1.,  Monk,  Hamsay, 
Tessier,  Cross,  .1.1.  Cross,  J.,  dis. 

Wluin  a  subscription  to  tho  capital 
stock  of  a  joint-stock  company,  having 
its  chief  oihce  in  Montreal,  is  made  by 
a  Defondnnt  domiciled  iii  another  dis 
trict,  the  subscription  being  made  in 
such  other  ilistrict  the  Defondant  can 
not  bo  summoned  to  answer  in  the  Di> 
trict  of  Montreal,  in  an  action  for  call> 
on  such  stock.  The  National  Insurance 
Co.  tt  Paiije.  Juilgment  confirming.  4 
Feb.,  187\).  Dorion,  C.  .1.,  Monk,  Ham 
f^av,  Tessier,  Cross,  .1.1.  Hep.  24  J.  1S7. 
2  Log.  News  •»;J. 

An  objection  to  the  local  jurisdiction 
of  tho  Court,  if  not  pleadetl,  will  be 
consideretl  to  bo  waived.  Graij  if- 
Uubuc.  Q.  .ludgment  confirming,  .") 
September.  1870.  Sir  .\.  A.  Dorion,  (. . 
.L,  Monk,  Hanisav,  Sanborn,  Tessier,  .1,1. 
Koi).  2  q.  L.  11.  2;t4. 

Where  a  declinatory  plea  is  fileil 
without  stamps  and  beyond  the  delav 
allowed  by  law  (Art.  107  C.  C.  P.)  it 
will  be  rejected  on  motion  of  Plaintiff. 
Thompson  A-  Cimoi.'.  i^.  .ludgment  con- 
firming, 4  December,  1880,  Sir  A.  A. 
Dorion,  C.  J„  Monk,  Hainsay,  Tessiei. 
Cro.s.s,  .1.1.   1  Dec.  d'A.  8(5. 

§  7.  Exception  to  the  form An  ex- 
ception a  la  forme  which  states  that 
no  proper  service  had  been  made  upon 
tho  delonilant  is  not  libellie  as  requi- 
red by  law,  inasmuch  as  it  does  not 
state  the  particular  <.lefect  in  the  ser- 
vice which  is  complained  of,  and  such 
exception  a  la  forme  should  be  dismis^ 
sell.  Beaufoy  &  Feek.  M.  Judgment 
reversed,  16  Sep.  187.5.    Dorion,  C,  .1., 
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l<'ililii)it  lpo;.'iiii  it  inoscciitioii  aj^iiilHt 
I'luiiititl  lii'tni'i'  till- i'<)li<'(«  inii;;isli'iitc. 
>iy  luuMisiiii:  liim  ol'tlx'ti,  ninl  a  warrant 
was  isHiK'd  aixl  tin-  I'laiiitill  wasarrcstoil 
in  flii'ilish'ii'lnr  llicrvillc,  sfM'vict'on  tlm 
Dol'i-nilanl  in  tin-  tlisirict  of  l!i'<llnril, 
wIhtc  li«'  I'csidcs.  siniiinoniiij;  liini  to 
lUiHwcran  action  ordaina;,'!'^  in  tlm  (lis- 
trii'tof  Montn-al  lor  th«<  al")Vi'  criininai 
Iiro('<«cMlin;.'M,  in  insiiflicicnt.  Ilnhhir  <!'• 
Archamhiuill.  M.  .In(l;.'Mi('nt  rcvrrsinj^, 
1'4  Marcli,  ISs:;.  Sir  A.A.  Dorion.  ( '.  ,|., 
Uanisay,  Ti'ssicr,  Cross,  Hahy,  .I.F.  IJani- 
nay,  .1.  (lisscnfinjr  tlii»ii).'lit  tiiut  tlni  scr- 
vicf  was  sntlicit'nt,  that  tlii'  cansc-  of 
aciion  was  tlic  coniplaint  wiiidi  was 
mad)'  in  Montrful,  ami  that  tln^  other 
I)roc('oilin;j;s  wore  inoroly  arcessory  ami 
incidfintal. 

PourptMinottre  a  mi  Doinandoiird'as- 
sijinor  ic  IV'fcndein'  dans  lui  autre  dis- 
trict (pic  cchii  dc  son  domicile,  on 
vcrtu  (lo  Part.  ,'11  (.M'.C,  \  1 1  sons  lo  ])rc- 
textc  (iiic  raction  est  jjortcc  dans  W 
district  on  jo  (holt  d  aolion  a  i)ris  nais- 
sancG,  il  fant  (pu^  ce  droit  ait  pris  nais- 
sani'o  dans  diil'cronts  districts,  Taction 
dovra  ctro  jiortcc  dovant  lo  trilnnial  dn 
domicilo  <hi  dofondonr,  a  nioins  (|uil 
ne  soit  assigns  pcrsonnolloment  dans 
un  antro  district.  Fauehcv  A-  llnurn, 
M.  .Imlgnicnt  condrming.  l.''J  Novcnihcr, 
ISSI.  Sir  A.  A.  Dorion.  C.  , I..  Wam-ay, 
Tossior,  ( 'ross,  IJabv,  .).).  ifop.  2  iJoo. 
d'A,  IC.S. 

§  ',•  Misnomer.-An  e\cci)t'\o\\  d  la  for- 
me will  not  1)0  sustained  on  the  ground 
that  a  party  is  not  dosignated  hy  his 
proper  name,  if  ho  bo  designated  by 
the  initials  of  his  christian  name  by 
which  ho  signed  part  of  the  proceed- 
ings. Wilson  «[•  h'al'tir.  M.  .IndgnnMit 
contirming,  14. June,  ISTU.  Monk.  Ifam- 
say,  Tessier,  ("ross,  Sicotte,  .FJ.  J{ep  '1. 
Leu.  News  21  I. 


(1)  In  iiiiitti'rsjmrply  personal  otlii'v  than 
lliosc  nicntioni'd  ni  Arts  :<.'),  ;>(),  ;S8,  40  and 
42,  the  Defendant  may  bo  smnnioned  either. 
— 1  Before  the  Court  of  his  domicile.  2.  Be- 
fore the  Court  of  the  place  where  the  demand 
is  served  upon  him  ]>ersonally,  or  .3.  liefore 
the  Court  of  the  place  where  the  right  of 
acition  originateil. 


f;  10.  Ocmnnil  of  fdcd — can  only  bi- 
made  after  the  delay  for  pleading  has  ex 
pired,  and  a  foreclosure  on  a  demand 
mt<ie  b(dore  this  will  besetaside  as  ir 
regnlai'.  The  Corpordllon  of  Inliind  «[• 
Lurocliflli'.  <l.  .Indgment  reversing,  ."» 
I  let.,  issi'.  sii'  A.  A.  Dorion,  C.  .1., 
h'amsay,  Cioss  and  liaby,  .1.1. 

;';  II.  J)incon/iiiiiiincr  on,  no  I  allmriil. 
—  Altera  ciise  has  been  submitted  to 
the  <  'oiu't  on  till'  merits,  the  I'laintitl'  :s 
not  entitled  to  iliscontimie  the  action 
on  payment  of  costs.  W'i/liiiinnon  .I' 
h'/iiml.  M,  .Indgment  conlirming,  2'J 
March,  IS77.  Sir  A.  A.  Dorion,  C.  .1,, 
Monk,    h'amsay,   Sanlioi'ii,  Tessier,    I.I. 

h'ep.  L'J  .1.     It'll!. 

s*  11'.  Exhihih. —  .\  party  must  give 
notice  of  his  iiiir-criiition  atem|Uete  and 
meiits,  to  the  opjiosito  partv  under  art. 
;;i7  C.  ('.  1'. 

According  to  the  .'JO  Uule  of  Practice 
of  the  Superior  Court,  a  party  who  has 
not  prodiiceil  his  exhibits  with  his 
declaration,  cannot  produce  them  with- 
out giving  notice  to  the  Dofemhint. 
and  cannot  bo  foreclosed  from  [ileail- 
ing  bel'on^  the  iiroihiction  of  the  ex- 
hibits, (riiilbaiilt  rl  al  (!'•  I'aileiiais.  M  . 
.Iiidixnumt  reversing,  I'l  l-'obruary,  ISSI. 
IJeportod  I  Dec.  d'A.  "JL'S. 

1  Where  a  marriage  license  was  not 
filed  at  the  projier  time  by  the  clergy- 
man sued  in  damages,  and  was  after- 
wards irregularly  produced  at  enqiiifc. 
the  Court  should  not  have  excluded 
the  exhibit  altogether,  but  should  have 
allowed  the  party  an  opportunitj'  to 
tile  it,  after  due  notice,  on  payment  ol' 

I  costs.  Coiitin-c  (f-  Foster.  iM.  .Indgment 
contirming.   t)    March,    1SS2.    .*<ir  A.  A. 

I  Dorion,  C.  -b,  Monk,  Ramsay,  Tessier, 
Cross,  ,J.I.  licp.  ;')  Leg.  News  o02. 

§  \'.i.  Faux — On  motion  and  by  con- 
sent of  both  parties  acle  arr/n^  de  faux 
ordered  to  be  sent  to  Privy  Council. 
I'auet  d-  llameh  .Indgment,  Vt  .June, 
I  S7.j.  Dorion,  C.  J.,  Monk,  Ramsay,  San- 
born, J  J. 

§  14.   D4fe)isc  en  fait Intervention. 

— Acceptation  oflenacij Lapartie  qui 
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n|ipo.MO  uii<>  d^l'i'iist'  an  loiuls  <'n  I'ait  a 
11)10  (IcmaiKlo  on  ropriso  (rinstitiifo, 
^nnn  sc  plaimlro  (pril  n'v  a  pas  on  <l(( 
jUiU'c  inrnt  siir  unc  ilcmanili'  invcrMU'iitc 
<n  roprisc  tl'iristiiMci'  iioii  coiitt'sti't',  in' 
jioiit  pus  MO  jiroviiloir  do  cottc  invgulu- 
lito  on  Cour  tl'Api  ol  ; 

T-a  partio  qui  nssi^no  dos  ox/'ctitntirs 
tOHtaniontairoH  <'ii  ropriso  (I'instinioo, 
o(  jirodiiit  lo  tostamont  (|iii  los  noniiiio 
ox^i'Utcurs,  n'est  pasoMijioodo  jdouvcr 
<|u'ils  out  accopto  ootto  cliiir^io.  s'ils 
n'ont  ftpp(is('' (I  la  doiiiaiido  i|u"mio  do- 
I'onsc  an  I'onds  en  I'ait.  sans  iiior  sp^- 
oialonieiit  (pi'lls  I'liiont  nocoptoo.  I'rire 
et  al  k  Ifale  el  a'.  (•.  .lud^rinont  con- 
Hrinin;;,  7  Afarcli,  :SSI,  Sir  A.  A.  Do- 
rion,  ('.  .)..  Monk,  Ifaiiisav,  Cross,  Jial)V, 
.1.1.  IJop.  1  Doo.  d'A.  L'.;.;.' 

§  I.').  Inscription.— .\  I'aso  boin;;  iii 
soril)od  for  hoarin^'  on  a  prolimiiiar\ 
ploa,  itail  us  not  licinj;  a  proliminarv , 
and  thorolVirt'  ilisniis^od.  <ioos  not 
autliori/,0  tlio  (Joint  to  disnii  the 
action  witiiont  an  insoription  lor  liour- 
inji  on  tht^  rnorits.  Dunjon  A'  Tlidhenje. 
•  i.  .riidjrniont  rovor:  mg,  7  Ootolxir,  lS'"''i. 
Monii,  Kanisny,  Tessier,  Cross,  Baby,  .1.1 . 

§  l(>.  Enqiific — 'I'lio  ro;.'iilar  nioilo  ol' 
taking  ovidonco,  niiloss  tlion?  lio  u 
consont  iji  writing,  is  in  prosonco  of  a 
jnilge.  And  a  party  can  roi'uso  to  pro- 
oeed  whoro  thorn  is  no  .judgo.  An<l  if 
Defendant  l)o  siiinuionod  to  api)oar 
where  there  is  no  judge,  and  ho  does 
not  apj)oar,  he  will  not  l>o  held  to  bo  in 
contempt,  if  it  bo  established  that  he 
know  there  wasno  judge  in  the  distriot, 
and  therefore  did  not  obey  the  mibpd'na. 
Nor  will  bo  ohartjed  with  the  costs  of 
the  day.  And  leave  to  appeal  will  not 
be  granted  from  a  judgment  so  decid- 
ing. Pacautl  .!'•  Voisson.  t^.  Judgment 
(1  Dec,  1K7.:!.  Duval,  C.  J..  Uadgley, 
Monk,  'i'aschereau,  JJamsuy,  -bl. 

It  is  only  by  consent  that  a  j)arty  in 
a  conte>ted  suit  can  proceed  to  take 
evidence  at  length,  and  either  party 
has  a  right  to  insist  that  the  case  be 
proceeded  with  at  enqiicte  and  merits. 
The  Exchanye  Hank  tt  Vraiy.  M. 
•ludgment  refusing  leave  to  appeal,  27 


I'KiirKIM  lir, 


r>(ii; 


March.  ISs-t.    Sir    A.    A.  D -non,  C.  .1., 
Monk,  .1.,  dis.   |{op.  7  bog.  News  ilUt). 

An  enqurle  will  bo  ordered  in  uppo.d 
to  enable  respondent  to  prove  acrpiios- 
oHiM'c  in  a  judgment.  Jordan  <!•  Jett^, 
>r.  .ludgment  Soptombor,  IM7r».  Dorion, 
C.  .1.,  Monk,  'rasclieroau,  Uamsay,  San- 
iiorn,  .I.F. 

Where  a  petition  lias  boon  filed  pray- 
ing th<*  dismissal  of  an  ajipoal  on  the 
ground  n['  iitujuieacrmcnt,  and  allidavits 
an*  tiled  in  sup))ort  and  against  tho 
application  of  a  contradictory  character, 
leave  will  b((  grained  to  cioss-o.xamine 
the  dt»|ionents.  Ilolle  A'  ('/ittnipui/nr, 
M..Indgment,  I'.t  Nov.  ISSl'.  Sir  A.  A. 
Dorion,  C.  .1.,  Monk,  llamsav,  (-'ross, 
Haby,  .1.1.  Hep.  2.")   .1.   i:l'7,   '2    D.-c.  d'A. 


Wliero  in  an  action  of  dumagos  for 
libel,  the  plea  being  in  mitigation,  is 
vague,  the  Defendant  will  not  b((  given 
l<,ave  to  t  open  his  impii'le  li'eviunine 
witU'  .SOS  not  named,  ami  whose  ovid- 
lu'o  is  described  as  ^^Ivmhtnt  >l  prourvr 
!a  frritt;  (Ic  tons  Ic.s  fitits  all^i/n^.t  dan.'i 
I'article  incrinrini!  en  crlte  nanse  <)  pfii. 
de  c/iose  jtrvs,  etc."'  frrine  if-  Tonsi- 
■/iianf,ll.  .ludgiiHMit  refusing  leave  to 
iipljoal  4  I).' •  .  isso.  Sir  A.  A.  Doiion, 
C.  .J.,  Monk,  Hauisay,  T'  ssier.  Cross, .J.I. 

^  17.  Eridcnce. — When  the  i»rosiding 
jiidgo  rules  out  ovideiico  and  th  •  enquete 
is  declMif(l  I'losed,  and  afterwards,  cor- 
re(!ting  his  own  ruling,  decides  that  the 
evidence  is  admissible  and  that  it 
should  not  have  boon  ruled  out,  tlio 
enquile  should  be  reopened  generally. 
JjUnf/loi.t  k  Vdtin.  (I.  .ludgment  re- 
versing, S  .linie  I  SSI.  Sir  A.  A.  Dorion, 
C.  .J.,  ^[onk,    Ivamsay,   Cms-',  Bal'y   .J.I. 

iJ  IS.  Faits  ct  articles — Whore  a  par- 
ty neglect  to  answer  fails  et  article.^ 
and  makes  application  to  the  Couri  to 
have  his  default  taken  oil"  and  thus  tho 
faits  et  articles  are  t.aken  as  confessed, 
is  reversed  by  tho  Court,  and  judgment 
is  given  entirely  on  the  evidence  so 
obtained,  the  Court  of  Appeal  will  re- 
verse the  judgment  but  will  condemn 
the  party  so  in  default  to  pay  the  costs 
ot   tho  appea'.    McGreeceij   Aj   Gaijn^. 
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Judgment  reversing,  4  June,  1S80.  Do- 
Hon,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Kamsay,  J.  dis.  as  to  the 
costs  in  Appeal,  the  Respondent  being 
wholely  in  the  wrong  on  that  incident. 

incidental  demand — A  set  off  against 
a  demand  is  not  always  necessarily 
pleaded  by  an  incidental  demand.  So 
an  exception  setting  up  that  certain 
work  was  not  performed  according  to 
the  conditions  of  the  contract  was 
maintained.  Mnldoon  &  Lacroix  et  al. 
M.  Judgment  reversing,  Dec.  1875.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Sanborn,  JJ. 

§  19.  In  forma  pauperis If  a  party 

establishes  under  oath  that  he  does  not  I 
possess  sufficient  means  to  make  the 
necessary  disbursements,  the  court  or 
a  judge,  upon  being  satisfied  by  affida- 
vit that  such  party  has  a  good  cause  of 
action  or  a  good  defence,  may  grant 
him  leave  to  plead  in  forma  pauperis, 
and  may  order  all  ofKcers  of  justice  to 
afford  him  their  services  without  any 
remuneration;  brt  such  party,  if  he 
fails  in  the  suit  is  not  exempt  from 
condemnation  to  pav  costs  to  the  other 
party.  31  C.  C.  P. 

Where  a  defendant  petitioned  to  be 
released  from  capias,  and  the  petition 
was  rejected,  held,  that  he  could  not 
appeal  from  such  judgment  in  forma 
pauperis.  Canadian  Bank  of  Commerce 
&  Brown.  M.  Jud-^ment,  12  Dec.  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  J  J.  Rep.  19  J.  110. 

Legatilf.  d-  Legaull  IG  L.  C.  R.  163, 
Q.  B.  188G. 

§  20.  Intervention Contestation  of. 

—  Nonobstant  I'articlo  1 58  du  C.  P.  C'., 
mie  partie  pent  contester  une  inter- 
vention aprcs  leshuit  jours  qui  suivent 
sa  signiticatiou,  s'il  ne  lui  a  pas  ete  fait 
do  demande  de  plaidoyer,  et  si  aucun 
acte  de  forclusion  n'a  ote  accorde  par 
Ic  protonotaire.  Derome  et  Rohitaille 
et  al.  Q.  Judgment  reversing,  3  Dec. 
1881.  Monk,  Ramsaj"^,  Tessier,  Cross, 
Baby,  .TJ.  Rei).  8  Q.  L.  R.  60. 
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seized  with  a  case  when  it  is  en  d6lih4r4. 
Holmes  A  Carter.  M.  Judgment  con 
firming,  21  Sep.  1878.  Sir  A.  A.  Dorion. 
C.  J.,  Monk,  Ramsay,  Tes«ier,  Cross, 
JJ.  Rep,  23  J,  .'.0,  9  Rev.  Leg  620, 


§  21 


An    intervention     cannot 
without  leave  of  the  Court 


Execution,  Saisie  sur  Saisie 

The  provisions  contained  in  art.  642  C.C. 
P.  are  ajiplicable  only  to  cases  wherein 
the  second  or  subsequent  writ  of  execu- 
tion against  the  lands  of  a  debtor  is 
placed  in  the  sheriffs  hands,  while  he 
is  still  in  possession  of  the  wrii  on  which 
the  said  lands  have  been  seized,  and 
while  he  is  still  in  position  to  proceed 
to  the  sale  of  such  lands  on  the  day 
fixed  for  the  sale. 

Accordingly,  where  an  opposition  has 
been  fileil  to  a  seizure  of  lands,  and  the 
seizure  has  been  suspended,  and  the 
sheriffhas  returned  the  writ  and  proc^s- 
verbal  ofseizure  into  the  Prothonotary's 
office,  a  second  seizure  of  the  same 
lands  may  validly  be  made  for  anothei' 

.  debt  ;  and  the  sheriff  is  not  required 
to  note  such  subsequent  writ  of  execu- 
tion as  an  opposition  for  payment  upon 
the  first  writ.     Fuller  et  al.  <!;  Fletcher. 

\  M.  Judgment  reversing,  15   Februarv. 

i  1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk. 
Ramsay,  Cross,  Baby,  JJ.  Reported  2") 
J.  93.  4  Leg.  News  96.  1  Dec.  d'A.  102. 

§22.  Quo  Warranto — Fiat  of  judge 
— Retiirn  day — This  was  a  proceeding 
under  art.  1016  C.  C.  P.  The  following 
art.  (10l7i  provides  that  the  formalities 
set  forth  in  article  998  shall  he  followed. 
That  article  says  that  the  summons 
must  be  preceded  by  the  authorisation 
'  of  the  court  of  judge.  Art.  999,  provides 
that  the  summons  shall  contain  a  com- 
mand to  the  party  complained  of  to  ap- 
pear on  a  day  fxed  by  the  court  or 
judye. 

Held  that  the  failure  by  the  court  or 
judge  to  fix  a  day,  was  not  a  nullity, 
but  that  the  party  who  had  obtained 
the  order  might  fix  any  day  he  liked. 
Rosa  tfc  Fafard.  Q.  Judgment  revers- 
ing, 4  Dec,  1883.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Baby,  JJ. 
Monk,  Ramsay,  JJ.,  dissenting,  thought 


be    filed    that  being  a  prohibition  to  do,  excejit 
Ige    in  a  special  way,    evidently  being  to 
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give  a  protection  against  an  extraordi-  ^ar&ierc/aZ..  M.  Judgment  confirming, 
nary  proceeding,  it  was  a  nullify  d'or-  23  Jan.,  1S84.  Sir  A.  A.  Dorion,  C.  J., 
donnance  and  purpose  peremptory.  Monk,  Ramsay,  Cross,  Baby,  JJ. 


§  23.  Sequestrator.  —  The  Court  of 
Queen's  Bench  sitting  in  aj^peal  has 
jurisdiction  to  grant  leave  to  ai)peal 
from  an  order  of  a  Judge  in  Chambers, 
where  the  Judge  is  given  the  jurisdic- 
tion of  the  court. 


IS 


A  judgment  appointing  a  sequestrator 
•^  a  tinal  judgment,  and  may  be  appeal- 
ed from  de  piano,  McCracken  ic  Loijue. 
M.  Judgment  confirming,  24  Sep.,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  liamsay, 
Tessier,  Baby,  J  J.  The  Chief  -Justice, 
(lis.  Hep.  6  Leg.  News  32G.  3  Dec.  d'A. 
268. 


§  24.  Collocation A  report  or  judg- 
ment of  collocation  and  distribution 
which  has  been  homologated,  without 
contestation,  on  motion  made  on  the 
seventh  day  after  its  deposit  and  post- 
ing, nisi  causa,  five  days  after,  will  be 
set  aside  and  annulled  as  havin/j  been 
irregularly  antl  illegally  homologated. 
Villeneuve  &  Holland.  M.  Juilgment 
reversing,  18  Sop.  1878.  Rep.  23  J.  220. 

§  25.  Nullity  de  d^cret The  nullity 

of  a  sale  in  fraud  of  creditors  may  be 
invoked  antl  pleaded  by  any  creditor 
who  was  not  a  party  to  such  fraudulent 
contract,  in  any  proceeding  in  which 
the  sale  is  set  up  against  him  by  a 
fraudulent  holder  of  the  property  sokl. 


Where  a  deed  under  the  circum- 
stances above  stated  is  attacked  by  a 
creditor  not  a  party  to  the  deed,  ami 
who  does  not  ask  to  be  declared  pro- 
prietor of  the  property  alienated,  it  is 
not  necessary  to  call  into  the  cause  all 
the  parties  to  the  alleged  fraudulent 
deed.  Kane  d:  Rac'ne.  M.  Judgment 
reversing,  3  Feb.,  .  J80.  Dorion,  C.  J., 
Monk,  Ramsay,  Tes  sier,  Cross,  JJ.  Tes- 
sier, J.,  dis.  Rej:.  24  J.  210.  3  Leg. 
News  66. 

It  is  not  to  adjudicate  upon  what  is 
not  demanded  to  accord  to  the  plaintift' 
one  undivided  third  of  a  usufruit  of 
which  by  his  action  he  demanded  the 
whole.  DeBonald  &  Dame  Marie  Louise 


Where  of  the  matters  pleaded  the 
parties  consent  that  one  issue  alono 
should  bo  submitted  to  the  Court  be- 
low, the  Court  of  Appeals  will  only 
adjudicate  on  the  case  subject  to  such 
limitation.  So  where  the  Plaintiff  makes 
answer,  o^  chose  jut/ie  to  all  the  preten- 
tions of  the  Defendant  in  avoidance  of 
the  action,  and  the  parties  enter  into 
the  following  agreement  :  '•  Les  parties 
"  en  cette  cause  se  desistent  de  I'ins- 
"  cription  de  cette  cause  sur  le  role 
"  d'enquete  et  merite,  et  consentent  a 
"  inscrii'e  la  cause  sur  le  role  de  droit, 
'•  pour  audition  en  droit,  sur  la  replique 
I  "  en  droit  (l(  Defendeur,  voulant  et  de- 
"  clarant  les  dites  partie-,  que  juge- 
"  ment  soit  rendu  en  iavour  de  la  de- 
"  manderesse  dans  le  cas  oil  la  dite 
"  reponse  en  droit  serait  renvoyee  sur 
"  le  morite  de  son  plaidoyer  rei  indica- 
"  ^(c,  chose  jugee,  et  qu'il  sei'ait  declare 
"  qu'il  y  a  chose  jugee  entre  les  parties, 
"  sur  les  moyens  de  defense  du  Defen- 
•'  deur,"  the  Court  of  Appeals  wil  not 
look  at  any  other  issue.  Gareau  «k 
Desdve.  M.  Judgment  confirming  3 
Feb.  1880.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

§  26.  Pleading — Where  an  action  is 
brought  for  a  specific  sum  of  money 
being  the  results  of  a  joint  adventure, 
and  there  are  no  conclusions  to  ac- 
count, and  the  Defendant  in  effect 
does  account,  the  Court  will  examine 
the  d6batde  compte  and  give  judgment 
on  the  issue  thus  irregularly  presented. 
Breioster  «fc  Lamb.  ^I.  Judgment  re- 
versing as  to  amount  of  the  condemna- 
tion in  the  .S.  C.  22  Dec,  !87y.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  J,). 

The  non  registration  of  the  appoint- 
ment of  Plaintiff  must  be  specially 
pleaded  where  the  registration  is  alleg- 
ed. Poissant  <t  liarrette.  M.  Judgment 
confirming,  17  Dec,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
3  Leg.  News,  12. 

Where  a  non-suit  was  entered  owing 
to  the  absence  of  the  Plaintitt's  attor- 
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nies  who  owing  to  a  misunderstanding 
were  not  present  when  the  case  was 
called,  the  Court  in  banc  may  relieve 
the  party  from  the  effects  of  the  non- 
suit. Bain  d-  White.  M.  Sir  A.  A.  Dorion, 
(J.  J.,  Ramsay,  Tessier,  Cross,  Baby,  -IJ. 

The  lease  ran  from  1st  May,  1870,  to 
1st  May,  18S0;  /teZd,  an  action  instituted 
]  st  May,  i  880,  was  premature,  tlie  last 
day  of  the  term  belonging  wholly  to  the 
debtor. 

To  the  principal  demand  in  ejectment 
an  incidental  demand  for  damages 
(for  illegally  remaining  in  possession 
after  1st  May)  was  subsequently  added, 
and  the  Defendant  pleadeil  to  the  inci- 
dental demand,  asserting  his  right  to 
remain  in  possession.  Held,  that  al- 
though the  principal  demand  was  pre- 
mature and  inadmissible,  and  the  inci- 
dental demand  contained  no  conclu- 
sion for  ejectment,  yet  the  incidental 
demand  might  under  the  issued  joined, 
be  treated  as  if  it  were  incorporated  in 
the  principal  action  so  as  to  sustain  a 
judgment  of  expulsion.  Donaldson  & 
Charles.  M.  Judgment  confirming,  17 
Nov.,  1880.  Dorion,  C.  J.,  Monk,  Kam 
say,  Cross,  Baby,  J  J.  Kep.  4  Leg.  News 
35.  J   Dec.  d'Ap.  22. 

Whore  in  a  matter  of  pi-ocedure  a 
party  can  still  have  his  remedy  in  the 
Superior  Court,  the  Court  of  appeals 
will  not  grant  leave  to  appeal.  Arlcss 
.f;  Hall.  Q.  Judgment  Sep.,  1878. 

Motion  by  Respondent  to  reject  the 
Appeal,  it  being  an  appeal  from  two 
judgment  in  two  oppositions  in  the 
same  case.  Motion  rejected  as  it  did 
not  ap^  ear  that  the  Respondent  was  in 
any  way  injured  by  there  being  one 
appeal  instead  of  two.  Dionne  &,  Ross. 
Q.  Judgment,  6  Sep.  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  3  Leg.  News  299. 

Note Another    motion     was    also 

made  to  dismiss  appeal  because  no 
reasons  of  Appeal  filed.  Rejected  on 
principle  of  art.  1134  C.  C.  P.  (1) 


Unimportant  irregularities  of  proce- 
dure are  covered  by  acquiescence  of 
the  opposite  party.  Devlin  &  Ross  el  al. 
Judguient  confirming.  8  Sep..  1879. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
I  Cross,  JJ . 

Where  it  appears  in  appeal  that  jus- 
tice cannot  be  done  on  the  record  as  it 
stands  owing  to  some  omission  or  irre- 
gula.  ty  the  case  may  be  sent  back  to 
the  Ov.  "t  below  for  the  proceedings. 
Beatiie  A  Workman,  M.  Judgment  re 
versing,  26  February,  1884.  Monk, 
Ramsay,  Cross,  Baby,  J  J.  Cross,  J.  dis. 

§  27.  Service  al  the  Prothonotary's 
office — Service  on  tlie  Defendant  at 
the  olHce  of  the  Prothonotar}'  is  suffi- 
cient in  matters  of  garnishment,  if  the 
Defendant  has  been  sued  as  an  ab- 
sentee (615  C.  C.  P.) 


Irregularities  of  procedure  are  readi- 
ly covered  by  acquiescence  where  the 
party  complaining  has  suffered  no  real 
injury.  Santoire  et  al.  &  Turcot.  M. 
Judgment  reversing,  16  March,  1877 
Monk,  Ramsay,  Sanborn,  Tessier  JJ. 

Irregularities  of  procedure  not  com- 
plained of  in  Review  will  be  taken  as 
having  been  acquiescetl  in  by  the  Ap- 
pellant. Scroggij  &  Gordon.  M.  .Judg- 
ment confirming,  16  Sep.,  1879.  Dorion. 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
2  Leg.  News  348. 

The  Court  of  Appeals  will  not  disturb 
a  judgment  on  trifling  irregulai-ities  of 
procedure,  where  no  substantial  injus- 
tice has  been  done.  Guy  et  al.  d-  Ger- 
vais  et  al.  M.  Judgment  confirming,  22 
Dec.  1879.  Dorion  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J. 

!  The  death  of  a  Respondent  who  has 
not  appeared  on  the  appeal  does  not 
interrupt  the  proceedings  between  the 
Appellant  and  the  Respondent  who  has 
appeared.  Hits  d-  Millette  tfr  al.  M. 
Judgment,  21  June,  1879.    Dorion,  C. 


(1)  If  however  there  are  liemurreis  to  the  ,  upon  the  demurrers. 


proceeding  to  appeal  or   error  tlie  demand  of 
reasons  eanuot  be  made  before  the  judgment 
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J,,  Monk,  Sicotte,  Hainsay,  Tessier,  JJ. 
Hep.  1'  Leg.  News  2-29. 

§  2S.  Appeal  to  Privi/  Council. — Se- 
curiiy. — Where  aix  application  to  ap- 
peal to  the  Privy  Council  has  been 
made  in  Chambers  tive  ilays  after  the 
judgment,  security  has  been  allowed 
to  be  given  de  bene  esse,  and  the  res- 
pondent moves  in  the  next  term  that 
the  record  should  be  remitted  to  the 
Court  below,  the  motion  will  be  reject- 
ed. Brewsfer  tt  Lamb.  M.  Judgment 
-I'l  March,  18«0.  Dorion,  C.  J.,  Monk, 
Kamsay,  Tessier,  Cross,  J.I.  Kep.  'I't  J.. 
210.  :]'Leg.  News  109.  See  for  order  in 
chambers,  3  Leg.  News  70. 

In  an  action  on  a  promissory  note  for 
value  received  the  defendant  will  not 
be  allowed,  on  motion,  to  delay  to  plead 
imtil  the  holder  has  given  particulars 
of  the  debt  for  which  the  note  was 
given.  Hall  &  'The  Union  Bank  of 
Lower  Canada.  (I.  Judgment  conKrm- 
ing,  0  May,  LSSfi.  Sir  A.  A.  Dorion,  C. 
J.  Kanisav,  Tessier,  Cross,  Babv,  J.I. 
Rep.  '.»  Leg.  News  297. 


Usborn  Sc  Sons  sued  W.  F.  Lewis  ic 
Co.  for  $402.10  for  goods  sold  and  de- 
livered. Defendants  admitted  the  debt 
but  said  it  was  compensated  b)'  a  sure- 
tyship which  Osborn  has  undertaken 
towai-ds  Wilkins  «k  Co.  to  protect  the 
draft  of  one  Kogers,  if  he  did  not  i>ay 
"  on  production  of  his  (Rogers)  i)ro- 
missory  note,  and  the  (lelivery  to  us 
(Osborn  <V;  Sons)  of  his  composition 
notes,  when  received. "  Osborn  k  Sons 
do  not  deny  thoir  guarantee  of  Kogers, 
but  by  special  answer  they  say  if  Lewis 
&,  Co.  or  Wilkins  A;  Co.  we  have  an- 
other set  oft"  against  Wilkins  »fc  Co. 
Held,  that  this  special  answer  does  not 
alter  the  action  of  Osborn  A:  Sons,  it 
only  avoids  the  exception  of  Lewis  it 
Co.  Lewis  et  al  &  Osborn  A  Sons.  M. 
Judgment  confirmed,  30  .lune  iSSti. 
Monk,   liamsay,   Tessier,   Cross,  Baby, 

Defendant  filed  two  preliminary 
pleas.  Plaintitt'  required  his  pleas  to 
the  merits,  these  Defendant  tiled  one 
being  a  demurrer.  Plaintiff  then  in- 
scribed for  hearing  on  the  law  issue. 


Defendant  moved  to  reject  this  inscrip- 
tion. The  motion  was  rejected  and  he 
moved  to  iippeal.  Leave  to  appeal  was 
refused.  Barry  it  IVie  Canadian  Pacific. 
M.  Judgment,  30  June,  1880.  Sir  A.  A. 
Doiion,  C.  .1.,  Uainsay,  Cross,  Baby,  JJ, 
Ramsay,  ^.,  dissenting  thought  the 
law  issue  could  not  be  heard  before 
the  preliminary  pleas.  The  demurrer 
is  not  si)ecially  i)rovided  for  by  articles 
13!  and  132  C.  C.  i'. ;  but  the  intention 
of  the  code  was  to  have  all  the  issues 
heard  together.  And  that  it  was  not 
intended  to  force  the  Defendant  to 
argue  the  law  issue  before  the  preli- 
minary pleas  were  heard. 

'  Plea  goo  1  in  part  cannot  be  all  dis- 
misse  J  on  ilomurrer  to  the  whole. 
Desrosiers  lO  Hit  (chins.  M.  Judgment 
reversing,  21  >ep.,  1878.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Where  the  PlaintifFbysi)ecial  answer 
raises  new  m'itter  tentling  to  alter  the 
cause  of  action,  and  the  Defendant 
joins  issue  without  objection,  the  Court 
will  not  reject  evidence  as  to  the  new 
matter.  Levasseiir  el  al  <fr  Scott.  Q. 
Judgment  confirming,  ')  .lune,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

§  2'J.  Assessment — The  action  was  to 
recover  back  a  spei;ial  assessment  for 
the  widening  of  a  street  in  the  neigh- 
bourhood of  Defendant's  pro^jerty  and 
damages.  The  allegation  was  that  the 
commissioners  liad  no  authority  by 
law  to  make  the  assessment  i-oU  ;  but 
it  was  not  stated  particularly  in  what 
respect  it  was  illegal,  or  in  what  the 
defect  of  the  Commissioner's  authority 
consisted.  The  parties  joined  issue  on 
the  declaration  alleging  that  the 
Plaintiff  had  settled  voluntarily  with 
the  Defendant.  The  Plaintiffs  evidence 
was  the  answers  of  Defendant  on  fails 
et  articles  by  which  it  appeared  that 
the  Commissioners  had  reported  after 
their  authority  was  at  an  end.  In  the 
•Superior  Court  the  action  was  dis- 
missed on  the  ground  that  the  action 
did  not  set  forth  the  illegality  com- 
plained of.  Held,  reversing  the  said 
judgment,  that  the  action  was  not 
sufficiently  explicit,  bi'.t  that  this  should 
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have  been  raised  by  an  exception  d  la 
forme.  M.  Judgment  reversing,  1^2  Sep., 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Tessier,  J., 
(lis. 

Where,  in  a  declaration,  a  right  of 
action  is  set  forth,  although  indistinctly, 
the  action  will  not  be  dismisseil  on 
demurrer.  Whitman  <t  The  Corpora- 
tion of  Stanhridge.  M.  Judgment  re- 
versing, 18  September,  1878.  Sir  A.  A. 
Dorion  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.,  23  J.  17G,  1  Leg.  News  474 
and  507.  'J  Rev.  Leg.  652. 

An  incidental  demand  is  not  neces- 
sary unless  it  raises  new  matter, — so 
where  a  person  in  possession  of  logs 
resists  a  saisie  revendication  on  the 
ground  that  he  has  a  lien  on  the  logs, 
lie  can  set  up  the  matter  by  jjlea. 
Hall  &.  Atkinson,  Q.  Judgment  con- 
firming, 22  Dec.  1877.  Dorion  C.  J., 
Monk,  Ramsay,  Tessier,  Cross  JJ.  Rep. 
1  Leg.  News  51. 

§  30.  Cong^d^faut The  Defendant 

is  not  obliged  to  give  notice  of  motion 
applying  for  cong^-difaut  of  an  action 
not  returned.  Filiatrault  &  Bucet. 
Judgment  confirming,  Dec.  1878,  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

§  31.    Litispendence Taking  out  a 

new  action  after  one  which  has  not 
been  returned,  does  not  give  rise  to  an 
exception  of  litispendence.  Cleveland 
et  al.  (t  Weiqland.  Judgment  confirm- 
ing, M.  22  June  187S.  Dorion  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  .JJ. 

The  exception  of  litispendence  can 
only  be  maintained  when  the  i>arties 
are  the  same,  when  the  matter  is  the 
same,  and  when   the  cause  of  action  is 

identical.  ; 

i 

To  an  action  of  partagc  of  the  pro- 
perty of  the  community  existing  be- 
tween the  Plaintiff  in  said  .action,  and 
his  deceased  wife,  in  which  the  survi- 
vor declares  his  willingness  on  certain 
conditions,  to  deliver  to  the  nns-pro- 
pri^laires,  parties  to  the  action,  certain 
property  which  his  said  wife  had   the 


use  and  enjoyment  of,  does  not  pre- 
vent the  nuspropri^taires  from  insti- 
tuting an  action  demanding  possession 
of  the  property  in  the  hands  of  the  sur- 
viver.  DeBonald  &  Dame  Marie-Louise 
Barbier,  et  al.  M.  Judgment  confirm- 
ing, 23  Jan.,  1884.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

In  an  action  of  damages  for  slander  a 
plea  of  justification,  and  not  in  mitiga- 
tion of  damages,  will  bo  rejected  on 
demurrer.  Moquin  <t  Brossurd.  M. 
Judgment  confirming,  June,  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ. 

A  Plaintiff  having  a  right  to  a  trial  by 
jury,  who  h;is  not  declared  by  his  decla- 
ration that  he  choses  his  case  to  be 
tried  by  a  jury,  may  make  his  option 
after  plea  filed,  and  before  completing 
the  issue,  notwithstanding  the64thrule 
of  Practice.  Mason  &  debhardt.  M. 
Judgment  reversing,  June,  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ. 

A  case  may  be  inscribed  for  enquete 
et  nitrites,  without  the  filing  of  articu- 
lations of  facts  and  answers,  when  the 
delay  for  filing  the  same  had  expireil 
before  the  date  of  the  inscription.  Bel- 
lag  <&  Guag.  Q.  Judgment,  1  Decem- 
ber, 1 874.  I>orion,  C.  -J.,  Monk,  Tasche- 
reau, Ramsay,  Sanborn,  J  J.  4  Q.  L.  R.  yi. 

§  32.  Consolidation  of  causes, — A  suit 
instituted  under  the  Lessors  and  Les- 
see's Act  may  be  united  with  a  cause  pro- 
ceeding between  the  parties  under  the 
ordinary  jurisdiction  of  the  Superior 
Court,  in  which  the  same  question  is 
involvetl.  Chretien  &  CroioUg.  M.  Judg- 
ment confirming,  19  Jan.  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Cross,  Babv. 
J  J.  Rep.  5  I^eg.  News  268.  2  Dec.  u'A. 
385. 

Remitting  cases. — Subsequent  sepa- 
ration— Chretien  &  Croiclei/.  1  Dec. 
d'A.  391. 

Whore  no  delay  is  fixed  by  the  con- 
tract for  the  i)erforinance  of  an  alter- 
native obligation,  the  debtor  can  only 
be  deprived  of  his  option  by  the  expi- 
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ration  of  a  delay  fixed  by  a  judgment 
against  him  ;  and  therefore,  where  tlie 
amount  of  a  municipal  corporation's 
subscription  to  a  railway  company  was 
l)ayablo  either  in  debentures  or  mouey, 
the  corporation  could  not,  by  a  mere 
notarial  protet^t  served  on  it,  fixing  a 
time  for  the  delivery  of  the  debentures, 
be  deprived  of  its  oiition  to  pay  in  de- 
bentures, and  the  action  against  the 
corporation  should  have  given  the 
alternative.  La  Compagnie  du  chemin 
d6  fcr  des  Laurcntides  et  la  Corpora 
Hon  de  la  paroissc  de  ISt.  Lin.  M.  Judg- 
ment confirming,  liU  Dec,  KST'J.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessior,  Cross,  JJ. 
Ramsay,  J.,  dis.  wa-t  of  opinion  tlie  ac- 
tion should  have  been  maintained,  as 
money  is  not  an  nltornative,  but  the 
legal  valuation  of  every  obligation.  Rep. 
24  J.  I'JI,  3  Leg.  Xews  34. 

A  judgment  to  account  within  thirty 
<lays  does  not  become  executory 
de  piano  by  the  lapse  of  the  thirty 
days.  Le  Cur4,  etc.  de  Jhauharnois  & 
Rohillard.  Juilgment  confirming,  21 
June.  1S79.  Dorion,  C.  J.,  Monk,  Ram- 
say, 'i'essier.  Cross,  JJ.  Monk  Ac  Tessier, 
JJ.,  dis.  Rep.  2  Leg.  News  23(3. 

§  33  Peremption Where     the    mo- 

ti(in  to  substitute  an  attorney,  is  filed 
m  the  rrothonotarys  office,  with  the 
consent  of  the  previous  attorney,  and 
nothing  further  is  clone  and  the  time 
for  [)eremption  has  expired,  notice  to 
tlio  attorney  substituted  for  peremp- 
tion of  tlic  instance  is  sufUcient.  Aubr;i 
<k  Prentice.  M.  .Judgment,  2S  Jan., 
1881.  Sir  A.  A.  Dorioti,  C.  J.,  Monk, 
Rauisay,  Cross,  Eaby,  JJ. 

^'  34  Re-opcnimj  ciniuete, — In  appeal 
the  record  will  not  bo  sent  back  to 
allow  Defendant  to  reopen  the  en- 
luete  unless  the  rights  he  sues  to  pio- 
teet  are  actually  in  Jeoi)ardy.  I'arc  A 
lleiieaiilt.  Q.  .rudginont  confu'ming,  8 
lane,  1877.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  J  J. 

The  gardien  who  has  not  signed  the 
proris-cerbal,  or  whose  non-signature  is 
not  recorded  accoriling  to  article  560 
'J.  C.  P.  §  5,  cannot  be  held  liable  par 
corps    for    not    producing    the    goods 

19 


seized.  Jlamel  &  Marchildon.  Judg- 
ment reversing,  8  March,  18S0.  Dorion, 
C.  .L,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  10  Kev.  Leg.  245. 

§  35.  Delays. — Neither  the  day  of  ser 
vice  nor  the  terminal  day  is  counted  in 
the  delays  fixed  for  summoning.  Delays 
continue  to  run  upon  Sundays  ami 
holidays  ;  but  if  a  delay  exi)ires  on  a 
holiday,  it  is  of  right  extended  to  the 
next  following  day.  The  same  rule 
applies  to  all  other  delays  in  procedure. 
Art.  24  C.  C.  P. 

'i'liat  in  computation  of  time  no 
fractions  of  a  d.iy  be  allowed  nor  shall 
any  Sunday  or  binding  holiday  {fete 
d'obli(/afion)  be  reckoned,  unless  other- 
wise piovidcd  for  by  law.  Rules  of 
Practice,  S.  C.  17  Dec.  1850.  Art.  XL 

The  art.  of  C.  C.  P.  and  the  rule  of 
l)ractice  conflict,  and  the  judgment 
being  clearly  wrong,  juJgment  was  sus- 
pended in  order  to  give  respomlent 
time  to  desist.  Paston  tt  Preston.  M. 
14  June,  1877. 

Delay  to  file  reasons  of  appeal  runs 
while  the  case  is  en  d4lib4r£  on  a  mo- 
tion to  quash  the  appeal,  and  a  fore- 
closure, when  the  time  has  occurred, 
will  be  held  as  good.  But  the  respon- 
ilent  was  allowed  to  file  his  reasons  and 
a  factum,  a  day  being  fixed  forbearing. 
Phillips  ScSut/ierlands.  M.  -ludgment, 
10  Feb.,  1875.  Dorion,  C.  J.,  Monk,Tas- 
chereau,  Ramsay,  Sanborn,  .JJ.  Rep.  19 
J.  138. 

j  A  juilge  of  thoCourt  of  Queen's  Bench 
;  has  power  in  Chambers  to  extend  the 
delay  for  giving  security  on  an  appeal 
to  the  I'rivy  Coinicil  beyond  tho  delay 
onlered  by  the  Court,  as  that  within 
which  security  must  be  given,  when- 
ever he  is  seized  of  the  matter  prior  to 
the  expiration  of  such  delay;  ami  on 
security  being  given  witliin  sucli  ex- 
tended delay,  the  Respondents  are 
estopped  from  executing  the  judgment 
uppealetl  from.  T/ie  Mityor  <tc.  oj 
Montreal  ih  Hubert  et  al.  Judgment, 
21  March,  1877.  Dorion,  C.  .1.,  Monk, 
Ramsay,  Sanborn,  Tessier,  t]6.  Rep.  21 
J.  85. 
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An  opposition  to  a  seizure  and  sale 
on  a  venditioni  exponas  will  be  dis- 
missed if  it  be  filed  de  piano  iind  with- 
out a  judge's  order.  Delinelle  <i 
Armstrong  et  al.  M.  Judgment  con- 
firming, 15  May,  1879.  Dorion,  C.  .!., 
Monk,  Rumsay,  Cross,  JJ.  Kep.  2  Leg. 
News  172. 

Lorsque  le  greffier  ou  le  ijrothono- 
taire  re9oit  des  plaidoyers  ou  autres 
documents  sans  que  le  cout  de  leur 
production  soit  paye  en  entier  ou  ne 
le  soit  i^as  du  tout,  il  est  tenu  d'en fane 
de  suite  I'entree  au  plumitif  et  ne  pas 
attendre  qu'ils  soient  entierement 
payes. 

Lorsqu'un  retrait  est  filo  dans  une 
cause,  la  Cour  n'accordera  pas  une  mo- 
tion demandant  a  le  retirer. 

La  Cour,  malgre  une  motion  pour 
retirer  im  retrait  en  donnera  acte,  sur 
motion  a  la  partie  en  faveur  de  laqucUe 
le  dit  retraxit  a  ete  file.  Lesp6rance  et 
al.  vs.  Lesp^ranre.  M.  Judgment  con- 
firming, 7  May,  1885.  Monk,  Kamsay, 
Tessier,  Cross,  Baby,  JJ.  Tessier,  Cross, 
JJ.,  dis.  Hep.  13  Rev.  Leg.  370. 

§  3G.    Appeal The  Court  will  not 

grant  leave  to  appeal  from  an  Interlo- 
cutory order  of  a  judge  in  Chambers 
authorizing  the  opening  of  the  door  of 
an  insolvent.  Whitlock  &  Tyre,  M. 
Judgment.  Sep.  1874.  Dorion,  C.  J., 
Monk,  Tasohereau,  Kamsay,  Sanborn, 
JJ. 


a  judgment  of  jjreMwe  avant  J'aire  droit. 
Jobin  tt  Jiarbeau,  Q.  Judgment  5  Sep., 
187").  Dorion,  C.  J.,  Monk,  Taschereau, 
l{amsay,  Sanborn,  J.J. 


An  appeal  will  not  be  allowed  on  a 
(juestion  of  costs  alone.  Crosbie  d-  Black- 
lock,  M.  .Judgment  confirming  27  Janu- 
ary, 1870.  Dorion,  C.  J.,  Monk,  ]{am- 
say,  Sanborn,  Tessier,  JJ. 

Leave  to  appeal  will  not  generally  be 
granted  on  a  question  purely  of  costs, 
nor  on  mere  matters  of  procedure,  nor 
where  the  party  has  appeared  to  acqui- 
esce by  taking  subsequent  proceedings. 
Hart  d;  The  Northern  Ass.  Co.,  M. 
.Judgment  1874. 

Leave  to  api^eal  will  not  be  granted 
from  a  judgment  on  a  mere  matter  of 
procedure.  Phillips  tt  Choqnctte.  M. 
.Judgment,  March,  1874.  Taschereau, 
Kamsay,  Sanborn,  Loranger,  JJ. 

PROCEDURE.  —  V.  Admissiox,  Judg- 
ment,   JukyTiuaf.,  Lkssor  and  Lesske. 


PROCFS-VERBAL. 

OASES. 


V.     MuXICIPAf. 


PROGRESS  ESTIMATES.  —  v.  Cox- 
tract. 

PROHIBITION— Writs  of  prohibition 
are  addressed  to  Courts  of  inferior  ju- 
risdiction. Thej^  are  api)lied  for,  obtain- 
ed and  executed  in  the  same  maimer  as 
writs  of  mandamus,  and  with  the  same 
formalities.   1031  C.  C.  P. 


\Ul 


Leave  to  appeal  will  be  granted  from 
a  Judgment  dismissing  an  exception  d 
la  forme.  Nadeau  &  Baby  et  al.,  (j. 
Judgment,  f)  Dec,  1874.  Dorion  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
J  J. 

Leave  to  appeal  will  be  refused  from 
judgment  dismissing  a  defense  en  droit. 
J)aiyneanlt  d  FcrrauU,  M.  Judgment 
March,  1874.  Taschereau,  Kamsay,  San 
born,  Loranger,  JJ.  Hall  &  Turcotte, 
Q.  Judgment  I  March,  187').  Dorion, 
C.  J.,  Monk,  Taschereau,  Kamsay,  San- 
born, .M. 

Leave  to  appeal  will  be  refused  from  , 


If  there  bo  no  .justice  of  the  peace 
qualified  to  act,  resident  in  the  munici- 
pality where  the  i)enalty  is  incurred, 
the  proceedings  will  be  stopped  by  pro- 
hibition.  La  Corporation  de  St.  Lazare 

6  Aub^  et  al.  Q.  Judgment  reversing, 

7  Septembei'.  1876.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

Prohibition  will  lie  to  restrain  pro- 
ceedings by  the  council  of  the  bar 
against  one  of  its  members.  O'Farrell 
(t  Brasaard.  Q.  Judgment  reversing,  7 
Dec.  1877.  Dorion,  C.  -L,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Rep.  1  Leg. 
News  31. 
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Prohibition  will  lie  against  the  cor- 
poration of  Montreal  exercising  a  quasi- 
judicial  power  to  collect  cotisations  by 
way  of  distress,  after  the  cotisation  has 
been  declared  to  be  illegal  by  the 
Courts  ;  and  damages  may  be  claimed 
at  the  same  time.  The  court  will  not 
interfere  with  a  judgment  allowing 
trifling  damages,  as  for  instance  $12, 
although  there  be  no  evidence  of  actual 
damage.  The  Citi/  of  Montreal  cfr 
Workman.  M.  Judgment  confirming, 
21  Dec,  1878.  Doiion,  C. 
Ramsay,  Cross,  Routhior,  JJ. 


J.,  Monk, 


A  writ  of  prohibition  will  lie  to  res- 
train a  corporation  from  exercising  a 
quasi-j'udicial  j)Ower.  Morgan  cfc  Cot^. 
M.  .Judgment  reversing,  22  June,  1880. 
Sir  A.  A.  Dorion,  C.  .1.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Dorion,  C.  J.,  Tes- 
sier,  J.  dis.  Rep.  3  Leg.  News  274. 

A  writ  of  prohibition  will  not  lie  to 
restrain  an  inferior  tribunal  unless  it 
appears  clearly  that  such  court  has  no 
jurisdiction  in  the  matter.  Bergevin  & 
Rouleau  et  al..  M.  Judgment  confirm- 
ing, 21  September,  1878.  Sir  A.  A.  Do- 
rion, C.  .!.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  23  J.  17'J. 

Prohibition  will  not  lie  to  correct  a  j 
l)ad  judgment  or  a  simple  excess  of  ju- 
risdiction.   It  is    the  remedy  where  a  i 
court  arrogates  to  itself  jurisdiction  it  ' 
lias  not.  Simard  d  The  Corporation  of 
the  Count;/  of  Montmorencij.  Q.  Judg- 
ment confirming,  7  June,  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ.  ! 
Rep.  8  Leg.  News  54t). 

Writ  of  prohibition  does  not  lie  where 
no  excess  of  jurisdiction  appears  on  the  , 
fiice  of  the  proceedings.  The  Mayor  of 
Sorel  i&  Armstrong.  M.  -Judgment  re- 
versing, 21  December,  187").  i)orion,  C. 
J.,  Monk,  liamsay,  Sanborn,  J.J.  Itam- 
say,  Sanborn,  .JJ.  dissenting  from  the 
judgment,  but  not  from  the  general 
])rinciple  in  the  above  holding.  Ramsay, 
•J.,  said  :  "  I  assent  most  willingly  to 
the  proposition  that  generally  an  erro' 
neous  judgment  does  not  lay  a  court 
open  to  prohibition,  but  it  is  quite 
different  where,  as  in  this  case,  the 
right  and  the  jurisdiction  depend  enti-  [ 


relv  on  the  absence  of  error.''    Rep.  20 
J.  171,2. 

Writ  of  prohibition  refused  because 
the  petition  contained  words  injurious 
to  the  judge  to  whom  it  was  presented. 
On  appeal  the  judgment  was  confirmed 
Champagne  d'  Bilanger  et  al.  Q.  8 
March,  1877.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Rep.  y  Rev.  Leg.  328. 

Note — The  application  for  a  writ  of 
prohibition  was  unfounded  on  the 
merits. 

Prohibition  will  not  be  declared  ab- 
solute where  under  the  licence  act  of 
Quebec    the    prosecution    was    begun 
before  the  .Judge  of  Sessions  by  the 
!  Inspector  of  licenses  in  the  name  of 
,  Her  Majesty,  instead  of  being  in  his 
\  own  name  ;  nor  because  the  complai- 
nant sots  up  several  infractions  of  the 
act,  the  amount  of  penalties,  if  all  were 
demanded  excoeding  $100,  if  the  com- 
plainant has  only  asked  for  a  condem- 
nation for  one  penalty  of  $7.'>.    Cot6  & 
Fortier.    Q.    .Judgment  confirming,   8 
,  Sep.,   188 L     Sir   A.   A.   Dorion,  C.   J., 
Monk,  Ramsaj^,  Cross,  Baby,  .J.J. 

I  Writ  of  prohibition  will  be  refused  if 
the  papers  produced  do  not  show  the 
assumption  of  jurisdiction. 

A  motion  to  produce  the  necessary 
documents  will  not  be  granted.  UHero 
&  Licri  et  al,  Q.  .Judgment  confirming, 
6  Dec.  1 879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  .J.J. 

A  writ  of  Prohibition  may  issue  so 
long  as  there  is  any  proceedings  to  pro- 
hibit. Prohibition  will  lie  if  it  appears 
that  tho  council  of  the  bar  has  suspen- 
ded an  advocate  from  his  functions 
without  cause.  O^Farrell  &  The  Bar 
of  Quebec.  Q.  .Judgment  reversing. 

Where  the  conclusions  are  of  a  writ 
of  injunction,  and  injupotion  is  the 
pro2jer  remedy,  its  being  called  a  writ 
of  Prohibition  is  of  nr>  consequence 
under  our  system.  The  Mayor  of  Iber- 
ville &  Jones  et  al.  M.  Judgment  con- 
firming, 22  June,    1880.  Dorion,   C.  J., 
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Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep.  j  ing,  September,  1870.  Sir  A.  A.  Dorion, 
3  Leg.  News  277.  0.  J.,  Ramsay,  Sanborn,  Tessier,  JJ. 


See  wliat  was  said  in  Morgan  &  Cot4. 
Rep.  3  Leg.  News  274. 

A  magistrate  is  entitled  to  appear  to 
contest  the  issue  of  a  writ  of  Prohibition 
limiting    his    jurisdiction.    Pacaud   & 
HemmiiKj.  Q.  Judgment  confirming,   5  : 
June,  1875.  j 

! 

The  magistrate  whose  jurisdiction  is  ; 
attacked  may  appear  in  proceedings  to  j 
prohibit  him.  O^Fai-rell  &   Doucet.  Q.  | 
3  Sell,,  1878.  Judgment  refusing  leave 
to  appeal  rejected.  4  Q.  L.  R.  2U7.  ■ 

I 

The  prothonotary  may  issue  a  writ  j 
of  prohibition  under  article  405  C.  C.  P.  j 

If  a  district  magistrate  acting  under  i 
34  Vic,  c.  2,  (Q.)  exercises  the  powers  j 
conferred  upon  him  in  an  arbitrary  and 
unjust  manner,  the  Superior  Court  | 
imder  its  revisory  powers  over  other  ! 
Courts  may  restran  him  by  prohibition,  j 
Cot^  &  Leclerc.  Q.  Judgment  confirm- 
ing, 22  June,  1875. 

Where  the  judgment  of  the  Court  of 
Review  confirms  that  of  the  Sujierior  | 
Court  maintaining  a  writ  of  prohibition, 
the  magistrate  defending  his  jurisdic-  I 
tion  has  not  right  of  appeal,  although  j 
he  did  not  in!<cribe  in  Review,  the  j 
inscription  in  Review  being  made  by  i 
another  Defendant.  Do%tcet  &  St.  I 
Ainand.  Q.  Judgment,  7  September,  I 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk,: 
Ramsay,  Tessier,  Cross,  JJ.  ReiDorted  4  | 
Q.  L.  R.  146.  ! 


PROMISSORY  NOTE.— V.  Bills  of  £x- 

OllANGK. 

The  iiromissor  and  enilorser  of  a  note 
may  prove  as  against  the  subsequent 
endorser  that  they  drew  and  endorsed 
for  the  credit  and  benefit  of  the  subse- 
quent endorser.  M.  Judgment  confirm- 
ing, 26  February,  1884.  Monk,  Ramsay, 
Tessier,  Cross,  Baby,  JJ. 

I'rescription  of  a  promissory  note 
only  runs  from  the  expiration  of  the 
days  of  grace.  Laurent  »fc  Mercier,  M. 
Judgment  confiiraing,  26  February 
1884.  Monk,  Ramsay,  Tessier,  Cross, 
Baby,  JJ. 


Motion  for  leave  to  appeal  from  judg- 
ment in  chambers  refusing  writ  of  pro- 
hibition refused. 

PROMISE  OF  SALE.— iJ.  Sam;. 


PROMISE  TO  PAY.  - 

pay     an     account     is 


A 


promise  to 
a  recognition 
of  indebtetlness  and  such  recogni- 
tion will  not  be  tet  aside  because 
Defendant,  when  sued,  says  he  pro- 
mised to  pay  to  avoiil  a  law  suit.  Sprin- 
gle  «fe  Gi)i6reux,  M.  Judgmant  confirm- 


Where  a  promissory  note  is  surren- 
dered to  one  of  the  Defendants,  the 
presumption  is,  that  it  is  paid,  unless 
some  other  reason  be  established  to 
prove  why  it  was  given  to  the  Defend- 
ant. McKenzic  <fc  Frizzdl.  M.  Judg- 
ment confirming,  June,  1874.  Tasche- 
rcau,  Ramsay  Sanborn,  Loranger,  JJ. 

The  retuin  of  a  note  to  the  drawer  is 
only  a  presimiption  of  payment  which 
may  be  destroyed  by  contrary  evidence. 
In  a  commercial  matter  evitlence  may 
be  by  witnesses.  Grenier  tfe  Pothier. 
i}.  Judgment  confirming,  December, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  -JJ.  Ramsay,  J., 
dissident.  On  the  ground  that  Plain- 
tiff had  failed  to  prove  that  the  return 
of  the  note  was  not  a  remission  of  a 
debt.  Rep.  1  Leg.  News  3.'J.  3  Q.  L.  R. 
377. 

PROPERTY.— Description  of  property 
to  give  jurisdiction  over  an  absentee. 

V.    AliSKNTEE. 

PROTHONOTARY.— The  prothonotary 
is  not  liable  in  damages  for  the  illegal 
issue  of  a  writ  of  saisie-arrit  before 
judgment,  unless  it  appears  that  he 
acted  in  ba<l  faith,  or  without  reasonable 
and  probable  cause.  McLennan  et  al.  & 
Hubert  et  al.  M.  Judgment  confirming, 
22  June,  1874.  Taschereau,  Ramsay, 
Sanborn,  Loranger,  JJ.    Rep.  22  J.  294. 
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Record  missing v.  Fletchku&  The 

MuTi  Ah   Fire   Insurance  Cc.     M.   L>2 
Marcli,  1870. 

PUBLIC  HEALTH  is  subject  to  the  le- 
gislative powers  of  the  local  legislatures 
and  the  repeal  of  chapter  38  C.  S.  C. 
was  beyond  the  powers  of  Parliament. 
Rinfret  k  Pope.  Q.  Judgment  con- 
firming. 

Toute  legislation  sur  la  sante  publi- 
que,  dans  chaque  province,  a  I'excep- 
tion  des  etablissements  dea  quarantai- 
nos  et  des  hopitaux  de  marine,  tombe 
dans  les  attributions  legislatives  de 
chaque  province. 

Le  Parlementde  la  Puissance  n'avait 
aucun  jiouvoir  de  rappeller  les  disposi- 
tions du  ch.  ;>8  des  Statuts  R.  B.  C,  et 
ci\io  ces  dispositions  ne  sont  pas  abro- 
^6es  par  le  Statut  du  Canada  do  1868, 
ol  v.,  ch.  03,  s.  1.5,  et  qu'elles  otaient 
encore  en  force  le  4  soptembre  1 885, 
date  de  la  2)roclamation  du  lieutenant- 
gouverneui, 

PUBLIC  OFFICER.— iVb^/ce  of  action 
— Notice  of  action  liefore  suit  against 
a  public  officer,  omitting  to  state  whore 
the  act  complained  of  was  committed, 
or  the  residence  of  the  Plaintiff's  At- 
torneys, is  sufficient.  Grant  &  Beaudry. 
M.  .Judgment  confirming,  18  Nov.  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
<Jross,  Baby,  ,JJ.  Rep.  4  Leg.  News  393. 
li  Dec.  d'A.  197. 


PUBLIC  ROAD.--A   proprietor    who, 
with  the  corporation  ot  a  city,  has  con- 


structed a  drain  under  the  street  to 
connect  his  property  with  the  public 
sewer,  has  the  exclusive  ownership  an«l 
possession  of  such  drain  ;  and  the  right 
of  servitude  thereby  established  in  his 
favour  entitles  him  to  exercice  the 
action  nigatoire  to  prevent  others  from 
using  the  drain.  Toupin  &  The  Ontario 
Rank.  M.  Judgment  reversing,  21  Sep., 
1877.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ.  Rep.  20  J.  5. 

PUBLIC  WORKS.— A  contractor  for 
the  construction  of  public  works  is 
liable  personally  for  want  of  taking 
proper  precautions  to  give  notice  of 
the  perils  created  by  such  works.  So 
where  a  schooner  ran  upon  works  in  pro- 
cess of  construction  in  the  harbour  of 
Quebec  the  contractor  was  held  liable 
because  there  were  no  buoys.  Moore  et 
al.  Sc  Paquet.  Q.  Juilgment  confirm- 
ing. 4  Sep.,  1.S79.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Ramsay,  J., 
dis.  while  agreeing  to  the  general 
principle,  thought  that  the  works  were 
visible,  and  as  fully  indicatetl  as  if  there 
were  buoys,  that  they  were  public 
works,  the  construction  of  which  should 
have  been  known  to  navigators,  and 
that  therefore  the  damages  were  due 
to  the  want  of  skill  and 
the  captain  of  the  schooner 


negligence  of 


PUFFING  AT  AUCTION.— r.  Auction. 

Purchaser  must  except  to  the  quality 
of  articles  delivered  without  delay. 
Ostell  ifr  McLaren  et  al.  M.  Judgment 
confirming,  10  March,  1877.  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 
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QUALIFICATION  OF  MEMBER  OF 
HOUSE  OF  ASSEMBLY.— Dans  les  ac- 
tions penales  instituees  en  confbrmite 
aux  sections  125  et  130  de  I'acte  elec- 
toral tie  Quebec,  on  doit  appliquer  dans 
la  consideration  do  la  preuve  les  regies 
du  strict  droit. 

Et  la  I'raude  ne  so  presume  pas,  mais 
doit  necessairement  etro  prouvee. 
Neault  &  St.  Cyr.  Q.  Judgment  con- 
firming, a  June,  1877.  Sir  A.  A.  Dorion, 
C.  J.,  Monk.  Kamsay,  Sanborn,  Tessior, 
JJ.  Kep.  3  Q.  L.  K.  147. 

QUALIFICATION  OF  MEMBER  OF 
LOCAL  LEGISLATURE.-  FALSE  STATE- 
MENT—u.  Tknalty. 

QUI  TAM.  ACTION.— In  the  affidavit 
required  by  27  and  28  Vic,  Cap.  43,  the 
cause  of  action  must  be  indicated  suffi- 


ciently to  identify  the  action  sworn  to 
with  that  actually  prosecuted  as  speci- 
fied in  the  declaration.  Sipling  &  The 
tSparham  Fireproof  Roofing  Co,  M. 
.Judgment  | confirming,  19  Nov.,  1884. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsnv, 
Tessier,  Cross,  JJ.  Kep.  M.  L.  K.  I.  Q.  B. 
22. — Reed  &  The  Spar  ham  Fireproof 
RoofitKf  Co.  Kep.  M.  L.  H.  I.  Q.  B.  26. 
7  Leg.  News  390. 

QUO  WARRANTO.— f.  Procedure. 

QUO  WARRANTO— An  illegal  election 
of  a  school  commissioner,  where  the 
person  is  elected  and  refuses  to  act,  is 
a  failure  to  elect,  which  gives  the  right 
to  the  Lieutenant-Governor  in  Council, 
to  nominate  to  the  VT.cant  office,  on 
the  recommendation  of  the  Minister 
of  Public  Instruction. 


12. 


■n  to 

peci- 
The 
.  M. 
IS84. 
leav, 

roof 


B. 

ction 
the 
st,  is 
right 
ancil, 
B,  on 
lister 


• 


RADIATION  D'HYPOTHEQUE.-«.  Ki: 

(ilSTUATlON.  , 

Tiio  registration  of  an  hypothec 
cannot  bo  cancolled  on  a  mandamus 
against  the  registrar,  without  making 
the  person  who  maile  the  inscription  a 
pai'ty  to  the  proceeding.  Robert  & 
Jfi/land.  M.  Judgment  confirming, 
March,  ]  877. 

RAILWAY  CASES.— TJio  engagement 
by  a  railway  company  of  a  civil  engi- 
neer, for  carrying  out  the  works  of  a 
railway,  is  a  conamercial  contract  and 
may  be  proved  by  parol.  Letjge  &  The 
Lauren  I  ian  Raihoay  Co.  M.  .Judgment 
reversing,  17  Doc,  1879.  Sir  A.  A.  Do- 
rion,  C.  .1.,  Monk,  Kamsay,  Tessier, 
Cross,  .JJ.  l{ep.  '1\  J.  98, 3  I.eg.  News  2  .. 

Promoter. — Where  a  person  worked 
lor  the  interests  of  a  railway  company 
already  in  existence,  by  canvassing  for 
stock,  and  assisted  in  the  election  of 
city  councillors,  who  favoured  granting 
aid  to  the  company,  without  any  sti- 
pulation that  he  should  be  i)aid  for 
such  services,  he  will  have  an  action 
against  the  company  for  a  quantum 
meruit.  2Vie  Montreal,  Ottawa  <k  West- 
ern Railway  Co.  &  Berry.  M.  Judgment 
reformed  as  to  amount,  othcwise  con- 
firmed, 14  Dec,  1877.  Dorion,  C.  .J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Kamsay,  J.,  dis.  was  of  opinion  that 
such  services  as  the  use  of  infiucncc,  in 
the  absence  of  any  contract  to  pay  ibr 
them,  could  not  be  recovered, — that 
they  were  independant  acts  done  in 
the  party's  own  interest.  Rei).  1  Leg. 
News  28. 

Railway  Companies  subject  to  the 
provisions  of  the  Act  respecting  Rail- 
ways (C.  »S.  C,  cap.  66),  are  bound  to 
carry  all  goods  that  are  offered  at  any 
of  their  stations  to  any  other  station  on 
their  line  of  railway,  unless  some  valid 
reason  be  assigned  for  refusing  to  do 


8o.  The  Canadian  hallway  Act  is  com- 
pulsory and  not  pernussive  only.  Under 
it  Railway  Companit^s  are  made  com- 
mon carriers,  and  it  is  not  in  their 
power  to  limit  their  obligations  by  u 
notice  stating  that  they  have  (teased  to 
carry  any  particular  class  of  goods, 
without  assigning  a  suflicient  reason 
for  such  refusal.  Riit/ierford  «t  The 
Grand  Trunk  Railway  Company.  M. 
Judgment  reversing,  17  March,  187.'). 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram* 
say,  Sanborn,  J  J.  Rep.  120  .].  II. 

A  Railway  Company  is  liable  for  the 
damage  caused  by  its  works  although 
performed  within  the  powers  conferred 
on  it  by  Statute.  Jja  Corporation  de 
Tingwick  <fc  The  Grand  Trunk  Rail- 
way Co.  Q.  March,  1877.  Monk,  Ram- 
say, Sanborn,  Tessier,  .J.J.  Rep.  3  Q.  L. 
J{.  Ill  ;  9  Rev.  Leg  ;U6. 

A  Itailway  Company  having  obtained 
the  right  of  running  trains  on  another 
line  is  liable  for  damages  foi'  cattle 
killed  by  the  negligence  of  tho-e  in 
charge  of  such  train,  although  the 
damage  occurs  on  the  line  not  belong- 
ing to  the  Company  Defendant.  Central 
Vermont  Railroad  Co.  &  Paquette.  M. 
.Judgment  confirming,  Sep.  l22,  J  879. 
Rep.  2  Leg.  News  ;{90. 

Injury   causing    death    by  passing 

train. — Contributory  negligence Jury 

trial. — There  is  no  contributory  negli- 
gence on  the  part  of  a  man  killed  by 
a  passing  train,  of  the  approach  of 
which  he  has  had  no  notice.  And  where 
:  there  are  several  grounds  of  alleged 
negligence,  some  of  which  are  good 
others  not,  and  there  is  evidence  of 
negligence,  the  Court  will  not  grant  a 
new  trial,  where  there  has  been  a 
verdict  for  damages  against  the  Rail- 
way Company,  although  it  be  thought 
that  a  verdict  dismissing  the  action 
would  have  been  sustainable.  The 
Grand  Trunk  Railway  Co.  tfr  Godbout. 
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(i.  .ludgmoiit  cnnlirmin^',  S  Sop.,  IS77. 
Dorion,  <;. .).,  Monk,  lUiiiHiiy,  'IVsHior, 
Cioss,  tl.I. 

Tlic  ohli^'iition  of  ovorv  Ifailwdv 
roinpiiiiy  Ix'iii)?  at  ils  own  costs  iiml 
charges,  to  t'i<'ft  und  ninintiiin  on  raoli 
sulcol'tlio  lino  I'l'iK'os  ol  tlio  lioiu'lit 
antlHtrciiglli  ot'iinonlinaiy  division  and 
t'enco,  Willi  sliding  gatos,  ^Sn\,  with 
jiropcr  fastonings,  and  a  company  not 
liaving  complied  with  the  law  in  this 
respcu't,  such  company  will  he  respon- 
sible lor  the  loss  occasioned  hy  the 
killing  ol'a  horso  on  the  line,  in  tho 
absence  oi' any  sjiecial  eviilence  as  to 
liow  the  horse  got  ou  the  liin>.  77/e 
Norfh  ,S/iove  Jt'ai/ioad  <f-  (.'/iiileaunenj', 
(I.  Judgment  c(»nlinning,  Sth  Kobruaiy, 
J8M4.  Sir  A.  A.  Dorion,  C.  J.,  ^Monk, 
ItamHay,  Tessier,  liaby,  .JJ  . 

Incidciilal  (liiiii<(i/es.  —  The  deed  of 
salo  of  land  for  the  right  of  passage 
does  not  cover  incidental  thunagcs 
arising  from  the  woiks  of-  a  railway, 
unless  "uch  <laniages  are  expressly 
mentioMe(l  m  the  deed.  Tho  limitation 
of  six  months  in  .'J2  Vic,  cap.  .')l,  sect. 
21,  dot-s  not  ap])ly  to  continuous  dam 
ages,  it  is  only  from  the  time  of  tho 
damages  sutl'ered.  Cantin  A-  The  North 
Shore  liUilroiid  Co.  ^l-  .ludgment  con- 
flrniing,  ti  Soi)..  INTT 
Monk,  li'amsay,  Tessier,  .1.1 


)ori()n,   C.   J., 


A  way-bill  by  connnon  carrier  for 
goods  may  be  transferred  by  endorso- 
mont,  like  a  bill  oi' lading. 

Being  ^o  transferred,  and  tho  carrier 
being  notified  of  the  transfer,  tlie 
goods  can  only  be  delivered  to  the 
hohler. 

The  agent  of  a  Railway  (Company  in 
charge  of  one  of  its  stations  will  be 
presumeil  to  be  authorized  to  give  such 
way-bill  styled  "  Shipping  bill  "  in  the 
form  used,  and  tho  company  will  be 
bound  by  his  acts  in  this  respect.  I'he 
Grand  Trunk  liailwai/  Co.  «t  Shaw. 
Ju<lginent  confirming  tliat  oi'  Superior 
Court,  Dec,  ISTo.  Dorion,  C.  .)..  Monk, 
Taschereau,  Ramsay,  Sanborn,  .JJ. 

The  railway  of  an  incorjiorated   com- 


pany nmy  be  ceizod  and  sold,  in  oxpcii- 
tion  of  a  judgnutnt  in  favor  of  a  inert- 
gago  creiiitor.  The  C'lirpuralinn  of  the 
Cnunti/  of  Pntmiiiiiiid  «(•  The.  South 
h'asteru  Rail  waif  ('onijiaiii/.  M.  Judg- 
ment reversing,  JO  I)ec.,  I,s7'.>.  iU'p.  lit 
J.  liTC),  ;'.  l.eg.  .News  1'. 

A  i)ortion  of  a  railway  cannot  bo 
soi/eil  in  execution  of  a  judgment  un- 
less it  bo  fof  a  d^bt  tor  tho  socuiity  of 
which  such  portion  of  the  road  is  spe- 
cially hypothecateil.  Stephen  et  at.  d- 
La  Jlanijue  d  Jlncheloi/a.  M.  Judgment 
reversing,  L'l  St'pteniber,  ISStl.  Sir  A. 
A.  iJorion,  ( '.  .).,  .Moid\,  hamsay,  Ooss, 
!5aby,  .IJ.  r.  4t'.  N'ict.,  c.  24  a.  to 
seiziu'o  and  sale  of  I'ailways. 

Under  tho  (Quebec  IJailway  Act  a 
Justice  of  the  I'eac**  h  is  jurisdiction  to 
entertain  a  complaint  against  a  compa- 
ny for  obstructing  a  highway. 

The  Dominion  Hailway  Act  has  not 
tlio  elh^ct  of  abrogating  the  provisions 
of  tho  (iueb(>c  Railway  Act  with  respect 
to  the  local  railways  to  which  the  Do- 
minion Act  applies.  Corporation  oj' 
St.  Joseph  if  Quebec  Central  Jlailwn;/ 
Co.  (^  Judgment  reversing,  7  February, 
KSSo.  Sir  A.  A.  Dorion,  C.  ,J.,  Hamsay, 
Tessier,  (,'ross,  15aby,  J.I.  Ifep.  11  Q.  L 
R.  r.i.i,  S  Leg.  News  S2.  14  Rev.  Leg.  ")4. 

A  railway  company  is  lial)lo  for  tho 
ilamage  caused  by  its  works,  although 
performed  within  tho  powers  conferred 
on  it  by  statute.  La  Corporation  de 
Tiniiwick  il'  The  Grand  Trunk  liailwai/ 
Co.'(i  S  March,  1S77.  Monk,  Kamsay, 
Sanborn,  Tessier,  JJ.  Kep.  J  C^.  L.  K. 
111,9  Rev.  Leg.  34G. 

A  young  woman  took  a  passenger 
ticket  on  a  railway  fiom  St.  A.  to  St.  J., 
at  the  latter  place  the  ''  conductor" 
failed  to  notify  her  that  the  train  had 
reached  her  stopping  place.  Imme- 
diately after  the  train  started  again,  the 
passenger    observed   she  was    passing 

,  St.  Johns,  and  threw  herself  out  of  the 
carriage  and  was  injured.  Ifer  father 
sued  the  company  in  damages  for  these 

■  injuries.  Held,  reversing  the  judgment 
of  the  Court  below,  that  the  Company 
was  only  liable, for  the  damages  direct- 
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Iv  (iaiHi'll  hy  Mh^  |)iisHt'iinor  l»t.»iii^ 
(•iiriied  lifyond  St.  .F.  lof  wliicli  thoro 
was  no  oviilt'in'oi  Imt  tliiit  tho  roiupaiiy 
was  not  liable  lor  tli«  ilaMia;{i'.s  insult- 
iufi  troin  her juiiipin^'  oil'  a  train  in 
motion.  Tho  fault  was  licr  r)wn.  It 
iiii.L'ht  ha  •  >  lition  otlu'rvvisc'  had  tho 
|i;isst'n;ior  oion  invitocl  to  dcscond  \>y 
an  olH(!ial  ol'  tlu^  conjpanv.  Arts  lO'i.i, 
l():>4,  ll»74,  107.'),  (J.  C.  T/it't'enlnit  \'er- 
mom  llailwiifi  (Jo.  if-  Larcnii.  M.  .Iiidj;- 
inont  ruv(irsinj|r,  L'7  May,  iNSCi.  Sir  A.  A. 
Dorion,  C  J.,  Monk,  IJaniday,  OroHs, 
l{aliy,'l'J-  ••  !'•'«■  Nt'w.s  .'iii.'). 

Jfi'ld,  incidontnily,  that  undor  tho 
law  (>('  tills  I'roviiU'o  a  lather  has  an 
action  of  daiimgos  against  tlin  wrong- 
flocr  for  tho  death  of  his  child,  caused 
liy  the  fault  of  the  i)(!i'endant.  Ami  it 
will  1)0  no  answer  to  such  action  to  say 
that  the  cliild  was  too  young  for  his 
servitH's  to  he  of  any  value,  and  that  he 
was  only  a  source  of  expense  to  the 
parents  at  the  time.  Lo'd  tt  La  Cum- 
jniiinie  ihi  C/iemin  tie  Fer  ihi  Nord  (I. 
.Iiuigiuent  conlirming,  ")  February, 
issii.  sir  A.  A.  Dorion,  ('.  J.,  Uamsiiy, 
I'essier.  Cross,  Jiaby,  .I.J.    Kep,   14  liov. 


A  line  of  railway  running  alongside 
of  a  street,  and  not  (livi<led  by  any 
fi'iKM^  from  the  street,  is  not  a  road  on 
\viiich  loot  passengers  using  it  ure  en- 
titled to  the  same  p-rotoetion  as  if  they 
\vei('  walking  on  un  onlinary  highway. 
And  so  it  was  held  that  a  person  who 
wiis  injured  by  falling  over  some  planks 
lying  on  the  track  had  no  action  against 
tiie  company.  Faucher  <0  The  North 
t'^horc  Railwny  Co.  (J.  .Judgment  con- 
lirming, ")  February,  188t).  ^fonk,  Kam- 
say,  'I'essier,  Cross,  Baby,  .IJ.  Tessior, 
.1.  dis.   Kep.  9  Leg.  Mews  lf>, 

A  railway  company  emi>loyed  a  num- 
ber of  labourers  to  work  at  the  construc- 
tion of  the  lino  of  road,  and  promised 
them  transport  to  the  the  place  whore 
they  were  to  work.  At  a  certain  point 
the  labourers  were  ordered  to  go  on  to 
a  construction  train.  There  were  no 
carriages  for  their  accommodation,  but 
some  trucks  more  or  less  encumbered 
with  material.  The  greater  number  got 
on  to  a  truck  loaded  with  Ivmber,  on 


which  they  were  sidlereil  to  depart. 
Shortley  afterwards  a  prop  int»>iided  to 
ktiep  tho  liimlier  ill  its  place  broke,  and 
many  of  tho  laltourers  wi«ie  precipitat- 
ed to  thct  ground  and  injured.  Held, 
that  the  eompaiiv  was  liable  in  damages. 
The  t'uniidiun  li.  A',  .f-  I'miiieUe.  M. 
.ludgiiieiit  eonjirming,  .{()  .lune,  ISSt't. 
Sir  A.  A.  J)orion,  (!.  .1.,  Monk,  Kamsay, 
Koss,  Haby,  .I.J. 

A  railway  company  was  i)ormittod, 
by  tho  act  incorporating  it,  to  jtass  its 
line  through  certain  streets  of  tho  city 
of  (^uoliec,  with  the  consent  of  the  cor- 
I>oration  of  (iuobec,  so  as  to  guard  tho 
inhabitants  thereof,  and  their  property 
from  injury,  from  tho  location  or  cons- 
truction tlii'ieof.  Hi  Vic,  r.  KM),  sect.  .'J. 
The  municipal  corporation  granted 
leave  to  tho  railway  company  to  pass 
their  lino  in  a  street  where  respondent 
had  projKM'ty,  to  his  great  damiige.  Kes- 
jiondent  sued  the  corporation  for  in- 
demnity. Held,  that  the  corporation 
wu»  not  liable.  Itenatul  »f'  Corporation 
of  /^iiebeL.  (.}.  .Judgment  reversing. 
May,  I8S4. 

'  Where  works  for  the  construction  of 
i  a  railway,  authorized  by  statute,  pass- 
ing in  the  street  of  an  imiorporated 
town,  injure  tho  property  of  an  iiulivi- 
tliiul,  his  action  for  damages  will  lie 
against  the  Municipal  Corporation. 
Lambert  Sc  The  Corporation  of  Three 
Rivers.  (I.  .Judgment  reversing, ')  .Juno, 
1880.  Sir  A.  A.  Dorion,  C.  .J.,  Monk, 
Ivamsay,  Tessier,  Cross,  .I.J.  Tessier,  .J. 
dissenting.  Kep.  10  lie  v.  Lt'g.  3 '/J.  Also 
The  Corporation  of  IViree  Rivers  ct 
Jjessard,  decided  same  day.  Itep.  JO 
liev.  J^eg.  441. 

I      RAPE. — V.  CniMiN'.vr,  Ija.\v — Rkseuvrd 

'  Casks. 

REBELLION  A  JUSTICE.— A  seques 
trator  was  appointed  and  with  a  Vmilitt' 
went  to  take  possession.  I  Jo  was  resisted 
by  Appellants,  and  a  rule  i'or  contrainte 
was  talcen.  The  Jacts  having  been  es- 
tablished, the  ;  ule  was  made  absolute. 
The  Court  of  Appeals  refused  to  inter- 
fere with  a  disciplinary  order  of  this 
kind,  unless  the  whole  proceedings 
were  null.     Doran  and  another  &   The 
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Canada  Gold  Mining  Co.  Q.  Judgment, 
4  May,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby.  JJ.  , 

The  Court  of  Queen's  Bench  has  no 
revisory  power,  except  by  way  of  appeal, 
over  the  proceedings  of  the  Superior 
Court,  and  it  cannot,  on  an  application 
for  habeas  corpus,  examine  into  pro- 
ceedings of  the  Superior  Court  in  order 
to  see  whether  a  warrant  committing  a 
person  to  jail  for  rebellion  d  la  justice 
m  a  civil  suit,  requires  him  to  pay,  in 
order  to  get  his  discharge,  a  sum  greater 
than  he  was  condemned  to  pay  by  a 
judgment  of  the  Superior  Court.  Ex 
parte  Pollock,  Petitioner  tor  Habeas 
Corpus.  M.  Judgment  rejecting  peti- 
tion, 22  November,  1881.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Sir  A.  A.  Dorion,  C.  .J.  dissenting. 
Rep.  5  Leg.  News  293,  2  Dec.  d'A.  00. 

RECEIPT — Subrogation —  Cove —  A 
bank  lent  on  a  cove  receipt  covering  a 
quantity  of  timber.  Respondent  took 
over  the  security  and  paid  off  the  bank, 
agreeing  to  pay  any  balance  that  might 
be  over  in  a  certain  way.  The  owner  of 
the  timber  was  in  difficulties  and  be- 
came insolvent.  The  timber  was  seized 
by  the  Appellant,  the  cove-keepers  in 
whose  cove  the  timber  lay,  under  a 
judgment  obtained  by  them  against  the 
owner  of  the  timber.  Held,  that  the 
Respondent  had  a  right  to  disinterest 
the  bank  and  in  good  faith,  and  not 
knowing  the  insolvency  of  the  owners, 
to  undertake  to  dispose  of  the  balance 
without  fraud.  And  it  did  not  signify 
whether  the  money  by  which  the  bank 
was  disinterested  passed  through  the 
hands  of  the  owners  or  not. 

Semble — Property  belonging  to  a 
Defendant  may  be  seized  in  the  hands 
of  a  third-party,  if  lie  does  not  object  ; 
and  it  may  be  seized  in  the  possession 
of  the  Plaintiff.  Cook  ct  al.  &  Fraser. 
Q.  Judgment  confirming,  7  December, 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  Monk,  Baby, 
JJ.  die. 

May  be  set  aside  for  error.  — 
Price  et  al.  tfe  Mercier.  Q.  Judgment 
confirming,  7  September,  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 


born, JJ.  Ram«ay,  J.  dis.  agreeing  in 
the  general  principle,  thought  the  evi- 
dence in  the  particular  case  insufficient. 

Parol  testimony  will  be  received  to 
prove  error  in  a  receipt.  Ste.  Marie  & 
Ste.  Marie.  M.  Judgment  confirming, 
15  .June,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  J.J. 

Parol  testimony  is  admissible  to  es- 
tablish error  in  a  receipt.  The  ^tna 
Life  Insurance  Co.  <t-  Brodie.  M.  Judg- 
ment reversing,  16  June,  1876.  Dorion, 
C.  .J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
J  J.  Rep.  20  J.  280.  8  Rev.  Leg.  91. 

Where  the  terms  of  a  receipt  are 
clear,  the  party  giving  it  will  not  be 
permitted  to  explain  it  by  parol  testi- 
mony, on  the  ground  that  the  condi- 
tions of  such  a  receipt  appear  to  be  un- 
reasonable.  Giroux  &  Normandin.   M. 


Judgment   confirming,   21    Dec,    1878. 


Dorion,  C.  J.,  Monk.  Ramsay,   Tessier, 
Cross,  JJ.  Monk,  Cross,  JJ.  dis. 

A  general  receipt  for  "  tonte  reclama- 
tion ''  covers  a  note  in  the  hands  of  the 
party  giving  the  receipt,  and  it  is  for 
him  to  show  error  if  it  be  intended  to 
exempt  it.  Hart  &  Boudreault.  Q. 
Judgment  confirming,  4  Sep.,  1879- 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

Un  re^u  pour  balance  du  prix  de 
bois  vendu  constate  un  reglement  final, 
qui  ne  peut  etre  mis  de  cote,  sans  alle- 
guer  I'erreur  ou  d'autres  causes  de  nul- 
litt'.  Johnson  dk  McGreevy.  Judgment 
confirming,  7  March,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  1  Dec.  d'A.  299. 


Evidence  to  explain  receipt — The 
Respondent  sued  the  Appellants  for  an 
alleged  over  paid  amount  of  $l.'i5.38, 
his  pretention  being  that  he  had  paid 
the  Appellants  a  sum  of  $1300.00  in- 
stead of  that  of  $1144.62  which  he 
owed  them.  He  filed  in  Court  several 
receipts  amounting  in  all  to  f  1300. 

Held :  That  the  Appellants  had  suffi- 
ciently established  that  on  the  18th 
June,  1877,  when  they  gave  a  receipt  to 
Respondent  for  $500,  they  only  received 
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a  Bum  of  $300,  and,  that  this  receipt 
included  a  previous  payment  of  $200 
made  by  one  Rutherford  on  Respon- 
dent's account,  consequently  it  was 
Respondent  who  still  owed  a  balance 
to  Appellant.  Keen  et  al.  &  Boon.  M. 
Judgment  reversing,  25  Nov.  1882,  Sir 
A.  A.  Dorion,  C.  J.,  Monk.  Ramsay, 
Tessier,  Cross,  JJ..  Rep.  3  Dec.  d'A.  55. 

The  receipt  of  the  SheriflF  acknowl- 
edging having  received  money  will  not 
be  set  aside  as  given  in  error  without  a 
commencement  de  preuve  par  icrit,  on 
the  sole  evidence  of  the  officer  who 
gave  the  rect  ipt,  where  the  amount 
acknowledged  to  have  been  received 
is  the  amount  which  the  party  paying 
it  owed,  and  ought  to  have  paid.  Nor 
will  this  be  affected  by  the  question 
arising  on  an  inscription  en  faux  by 
the  sheriff  alleging  having  received  the 
amount.  Lariviire  &  The  Corporation 
of  Quebec.  Q.  Judgment  reversing,  8 
Oct.,  1883.  Sir  a.  A.  Dorion,  C.  J.,  Ram- 
say, Tessier,  Cross,  Baby,  JJ .  Tessier,  J., 
dis. 

RECUSATION     OF     ASSIGNEE.- Hn 

assignee  to  an  insolvent  estate  is  not  a 
judge  within  the  meaning  of  article  176 
of  the  Code  of  Civil  Procedure,  and 
therefore  cannot  be  recused  in  the 
mode  prescribed  by  the  Code  for  the 
recusation  of  a  judge. 

Proceedings  to  disqualify  an  assignee 
under  the  Insolvent  Act  of  1869,  must 
be  taken  in  the  mode  prescribed  by 
sect.  137  of  the  Act.  The  Mechanics 
Bank  &  Brown.  M.  .Judgment  confirm- 
ing, 22  Dec,  1874.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ.  Rep. 
]'.» J.  295. 

REDHIBITORY.— u. Vice  RHEDiniTOiuE. 

REGISTRAR.— The  registrar  has  no 
right  to  claim  fees  not  allowed  by  the 
tarif. 

There  is  no  fee  for  the  mention  in  the 
margin  of  every  renewal  of  an  hypo- 
thec, nor  for  any  mention  in  the  mar- 
gin of  any  transfer,  nor  for  any  such 
mention  in  the  registration  of  quittan- 
ces, or  radiation  of  hypothecs,  article 


1 3  of  the  tariflF  not  applying  to  such 
items. 

Nor  has  the  registrar  aright  to  charge 
for  certificates  which  are  not  required 
by  the  party  registering. 

An  action  will  lie  for  the  recovery  of 
such  sums  by  the  party  by  whom  they 
were  paid,  whether  the  party  so  paying, 
intended  to  charge  a  principal  or  not. 
Lachaine  &  Prevost.  M.  Judgment 
confirming,  19  Nov.,  1883.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  3aby,  JJ. 

Liability  of. — The  registrar  of  each 
Registration  Division  is  bound  to  enter 
in  the  certificate  furnished  by  him  to  the 
Sheriff,  under  articles  699  and  700  of  the 
Cjde  of  Civil  Procedure,  all  hypothecs 
registered  against  the  parties  who  have 
been  owners  of  the  property  sold  during 
the  ten  years  preceding  the  sale,  and 
he  cannot  limit  his  certificate  to  the 
entries  of  mortgages  registered  within 
such  ten  years,  and  that  the  registrar 
is  liable  to  pay  the  amount  of  such 
mortgages  as  would  have  been  collo- 
cated on  the  proceeds  of  the  sale  had 
he  made  a  proper  certificate,  and  which 
have  not  been  so  collocated  owing  to 
1  his  not  having  furnished  such  a  certi- 
,  ncate,  as  the  la'iv  called  for.  The  Trust 
and  Loan  Company  &  Dupras.  M. 
!  Judgment  reversing,  17  September^ 
I  1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk. 
Ramsay,  Cross,  JJ.  Rep.  25  J.  239,  3  Leg. 
News  332. 

I      REGISTRATION  OF  TITLE  OF  HEIRS. 

1  —Although  art.  2098  of  the  C.  C.  obliges 
!  the  heirs  to  register  their  title,  the 
!  only  penalty  attached  to  their  failure 
I  to  do  so  is,  that  all  conveyances,  trans- 
I  fers  or  real  rights  granted  by  them  are 

without  effect.    Dallaire  tt  Gravel.  M. 

Judgmentreversi-  ?,  21  December,1878. 

Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
:  Tessier,  Cross,  JJ.  Rep.  22  J.  286.  2  Leg. 
'■  News  15. 

REGISTRATION.— Hodges  sold  land 
to  Defendant  Constant,  30th  May,  1871. 
The  vendor  failed  to  enregister  till  the 
30th  June.  On  the  28th  June,  Constant 
gave  an  hypothec  over  land  to  Pacaud 
who  enregistered  the  same  day.    Pa- 
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cnud  claimed  to  be  entitled  to  rank  on 
the  proceeds  of  the  land  prior  to  the 
representatives  of  llodge?,  but  the 
Court  heltl,  continuing  the  judgment 
of  the  Superior  Court,  that  Constant 
could  not  give  any  hypothec  over  the 
land  till  his  own  title  was  registered 
which  was  not  on  the  2Sth  June  (art. 
12(I'J8  C.  C.)  Facaiid  &  Aiktnan  et  al. 
Judgment  confirming,  4  September, 
KM8.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ. 

Since  the  Civil  Cod'-  came  into  force, 
though  a  i)erson  may  have  acquired  an 
immoveable  in  good  faith,  and  be  in 
open  possession  thereof  as  proprietor,  , 
yet,  if  the  acie  by  which  he  accjuired,  | 
tliough  registere'l  within  thirty  days, 
has  not  been  registered  until  after  the 
registration  of  a  judicial  or  other  /n/po- 
ifiUqve  .against  tiie  vendor,  the  latter 
claim  attaches  and  has  the  preference. 

The  registration  of  a  deeil  of  aliena- 
tion within  thirty  days  from  its  tlate 
protects  only  the  riglits  of  the  vendor 
or  donor,  and  has  no  retroactive  effect 
in  favor  of  the  person  who  acquires  the 
property.  Adam  &  Flanders.  M.  Jutig 
ment  reversing,  22  l)ecember,  1S7'.». 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  JJ.  Monk,  J.  dis.  Kep.  2o  J.  2i). 
;>  Leg.  News  ;j. 

The  failure  to  register  can  only  be 
invoked  by  third  parties  who  have  ac- 
quired real  rights  over  real  estate,  and 
who  have  registoied  tlieir  titles,  ex- 
cept in  cases  of  fraud  under.the  articles 
2U83,  2U'J8,  1'3U  C.  C. 


acquired  real  rights  on  the  property, 
and  who  have  the  titles  establishing 
their  rights  before  the  purchaser  has 
registered  his  title.  Nightingale  &  La 
Soci4t6de  Construction  Jacques  Cartier. 
M.  Judgment  reversing,  27  May,  18tS2. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ. 

An  indication  of  payment,  in  favor 
of  a  creditor  of  a  vendor  of  an  immo- 
veable, in  a  deed  of  sale  duly  register- 
ed, enures  to  the  benefit  of  such 
creditor,  who  thereby  becomes  entitled 
to  be  collocated  for  the  amount  so  in- 
dicated to  l)e  paid,  on  the  proceeds 
arising  from  a, judicial  sale  of  such  im- 
moveable. Lnngpre  &  Valade.  M.  Judg- 
ment confirming.  17  Nov.,  18SU.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Cross,  J.,  dis.,  Rej).  4  Leg. 
News  ;>4,  I  Dec.  d'A.  15. 


OJ'  donation — Champagne  &  Chap- 
del  eine.  M.  Judgment  reversing,  21 
December,  ISSi).  Sir  A.  A.  Dorion, 
C.  .L,    Ramsa,      Tessier,    Cross,    Baby, 

A  deed  of  sale,  revoked  without 
fraud  by  the  parties,  confers  no  right 
on  the  creditor  of  the  purchaser  to 
permit  him  to  seize  the  propertj'. 
Loui/prS  et  al.  Sc  Valade.  M.  Judgment 
confirming,  17  Nov.,  ISSO.  Dorion,  C. 
J.,  .Monk,  Ramsay,  Cross,  Baby.  .1,1. 
Cross,  J.,  dis.  Rep.  4  Lea.  News  34, 
I  Dec.  d'A.  15. 


Article  20(1 1(1)  only  ai)plies  in  case  of 
seizure  followed  by  expropriation. 
Nightingale  et  La  Soci(^t^  de  Construc- 
tion Canadienne.   M.  .lud 


Igmcnt  revers- 


ing, 27  May,  1882.    Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Itamsay,  Cross,  Baby,  J  J. 

The  failure  to  register,  except  in  a 
case  of  fraud,  can  only  be  invoked  bv 
third  parties,   who  had  or  may  have 


(1)  The  same  rule  applies  to  the  registra- 
tion effected  after  tlie  seizure  of  an  immove- 
able when  sucli  seizure  is  followed  by  judicial 
expropriation. 


Ihiilder's  2)yioilege.  —  To  allow  the 
builder  his  jjrivilege  for  the  value 
added  to  the  proper*;y  (the  plus  value) 
there  must  be  a  prods-verbal  of  the 
state  of  the  i)remises  previously  made, 
and  the  i^rivilege  r.ily  dates  from  the 
enregistration  of  the  statement.  Robert 
et  al.  it-  liieutord.  M.  Judgment  revers- 
mg,  2(j  May,  1883.  Sir  \.^A.  Dorion,  C. 
J.,  Monk,  iiamsay,  Cross,  Baby,  J  J. 

Resolution  of  sale  owing  to  failure 

to    pay    price A    vendor   prior     to 

the  coming  into  force  of  the  Civil 
Code  is  not  obliged  to  register  specially 
his  right  to  set  aside  the  deed  for 
failure  to  i^ay  the  price  ;  and  inasmuch 
as  it  is  a  right  of  property  dependent 
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on  the  law  he  is  not  obUgecl  to  renew 
the  registration  of  the  deed  of  sale. 
Hart  A  Abbott.  Q  Judgment  confirm- 
ing, i  .Sep.,  1878.  Sir  A.  A.Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J. 

Under  the  4th  sec.  of  the  Registry 
Ordinance  enacts  that  nothing  herein 
contained  shall  be  construed  to  require 
the  registration  of  the  original  grant, 
letters  patent,  conveyance  or  title  by 
which  lands  have  been  granted  and 
conveyed  and  are  now  held,  en  Jief,  d 
titre  de  cens,  en  franc  aleu  or  in  free 
and  common  soccage  or  of  any  rent, 
sum  of  money,  due,  duty  or  service, 
therein  or  thereby  stijiulated  or  re- 
served by  the  seignior,  originaJ  grantor 
or  lord  of  the  fee. 

The  majority  of  the  Court  is  therefore 
of  opinion  that  original  deeds  of  con- 
cession from  the  seignior  or  lord  of  the 
fee,  constituting  rentes  J'onci^res,  do  not 
require  to  be  registered.  McCord  &  Les 
Reliijieuses  Socurs  de  V Hutel-Dieu  de 
Montreal.  M.  Judgment  reversing,  17 
Dec,  1879.  Monk,  Ramsay,  Tessier, 
Cross,  Routhier,  JJ.  Monk,  Tessier,  JJ., 
dis.  Rep.  2  Leg.  News  417. 

To  effect  a  composition  with  his  cre- 
ditors, James  Baj'l's  gave  his  notes  en- 
dorsed by  3IcKeand,  who  as  security 
took  an  assignment  of  the  estate,  inclu- 
ding a  property  in  the  City  of  Montreal,  i 
McKeanil  leased  this  property  to  the 
Appellants,  James  Baylis  &  Son,  and 
subsequently  veconveyed  the  property 
to  James  Baylis,  with  right  to  recover 
the  rents  accrued  or  to  accrue.  Subse- 
quently the  Respondent  was  appomted 
sequestrator  to  the  property  in  a  hyiio- 
thecar}'  action  by  Crossley  A:  Sons 
against  McKeand,  and  sued  Appellant, 
to  recover  the  I'ent  from  ilate  of  lease 
by  McXeanil  to  the  date  of  his  apjioint- 
ment. 

The  Court  expressing  strong  doubts 
as  to  the  propriety  of  the  ajjpointment 
of  a  sequestrator  in  such  a  case,  and 
reversing  the  judgment  of  tlie  Court 
below. 

The  transfer  of  rent  by  McKeand  to 
Baylis  did  not  require  to  be  registered 
to  enable  Baylis  to  receive  the  rents. 


The  receipts  sous  seing  priv6  gwen 
by  Baylis  to  the  Appellant,  were  prima 
facie  evidence  that  the  rent  had  been 
paid  at  the  date  of  the  receipt  and  that 
j  it  was  for  the  Respondent  to  establish 
the  contrary.  Bai/lis  &  Stanton.  M. 
Judgment  reversing,  24  March,  1882, 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  2  Dec.  d'A.  350. 

Of  substitution The  renewal  of  re- 
gistration of  any  real  right,  required  by 
art.  2 1 72  of  thu  Civil  Code,  has  reference 
only  to  hypothecs  or  charges  on  real 
property  anil  not  to  rights  in  or  to  the 
property  itself.  La  Banque  du  Peuple 

'  it-  Laporte.  M.  Judgment  confirming, 
21  Sep.,  1874.  Monk,  Taschereau,  Ram- 

.  sav,  Sanborn,  J  J.  Monk,  Ramsay,  JJ., 

I  dis.  Rep.  I'J  J.  60. 

] 

Sitb-dicision    of   lot.  —  B3'    the    3S 

Vic  ,  Q.,   c.   15,  sec.   2   it   is  enacted  : 

'•  In  the  case  where  a  property  before 

'•  the  passing  of  this  Act,  has  been  sub- 

"  divided   and  sold    by    lots,   without 

"  there  previously  having  been  a  plan 

"  an<l    book    of    reference     preparetl 

according  to  article  2175  of  the  Civil 

Code,   the   Connnissioner    of   (Jrown 

Lands  may,  on  requisition  addressed 

to  him  by  a  miijority  of  the   persons 

interested,  permit  that  a   plan   and 

book  of  reference  of  the   subdivision 

of  sucli  property  be  made,  provided 

that    the  following  formalities    be 

observed  : 

"  1.  A  i)lan  shall  be  made  bearing 
numbers  as  ordinary  subdivisions  ; 
also  book  of  rt'ference  corresponding 
tiierewitli,  which  shall  be  signed  and 
v'ertitied  as  correct  by  the  parties 
intereste<l,  and  addressed,  with  a 
copy  of  such  })lan  and  book  of  refer- 
ence, to  the  Commissioner  of  Crown 
Lands,  who  shall  keep  the  original, 
and  remit  such  copy  certified  by  him 
to  tiic  registrar  of  the  registration 
division : 


u 


2.  'I'lie  registrar  shall  then  prepare 
"  his  inde.x  to  immoveables,  for  such 
"  l)roperty  thus  cadastred,  in  his  index 
'•  book  for  the  subdivisions  ; 

"  3.  On  certificate  of  registrar  of  tho 
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"  deposit  of  the  plan  and  book  of 
"  reference  of  such  division  thus  made. 
"  the  Lieutenant-Governor  in  Council  ' 
"  shall  issue  a  proclamation  by  which 
"  he  shall  order  that  all  the  hypothecs 
"  particularly  aft'ecting  any  of  the  lots 
"  mentioned  in  the  said  plan  and  book 
*'  of  reference,  and  not  including  the 
"  hypothecs  affecting  the  whole  pro 
"  perty  thus  divided,  be  renewed  with- 
"  in  a  delay  of  six  months,  to  be  com- 
*♦  puted  from  the  day  fixed  in  such 
"  proclamation  and  in  default  of  such 
''  renewal  being  made,  any  person  who 
"  has  not  conformed  to  the  provisions 
"  of  this  section  shall  lose  his  rank  of 
"  priority  of  hypothec."  I 

Held,    that    where   the    substantial  I 
requirements  of  the  Statute  have  not  , 
been  complied  with,  the  proclamation  \ 
of  the  Lieutenant-Governor,  ordering  ' 
the  renewal  of  the  hypothecs  will  not 
have  the  effect  of  compelling  the  hy- 
pothecary creditors  to  renew  their  in- 
scriptions.   The    Montreal   Loan    and 
Mortgage  Co.  &  Boyer.   M.  Judgment ' 
reversing,  26  May,   1883.  Sir  A.  A.  Do-  j 
rion,  C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ. 

V.  Detkxteur  actuel  — DouAiRE  cotr- 
TUMiEu Evidence  (3) Registrar.        | 

Pour  invoquer  la  priorite  ou  le  de-  I 
faut  d'enr«gistrement  des  titres,  sui-  i 
vant  I'article   2098   du  Code  Civil,  il 
faut  que   le  titre   jjrovienne  du   meme 
auteur  ou  du  meme  vendeur  ; 

Dans  I'espece  actuelle,  la  donation 
du  pere  au  fils  a  les  caracteres  d'une 
donation  a  titre  universel  ; 

Le  possesseur  qui  invoqiie  la  pres- 
cription de  dix  ans,  meme  celle  de  trente 
aus,  ne  peat  valablement  acquerir  la 
prescription  contre  son  titre  ou  contre 
celui  de  son  auteur  dont  il  est  le  suc- 
cesseur  a  titre  universel.  Clontier  & 
Jacques.  Q.  Judgment  reversing,  8  Ye- 
bruary,  1 884.  Monk,  Ramsaj',  Tessier, 
Cross,  Baby,  J  J.  Rep.  10  Q.  L.  R.  44. 

The  registration  of  a  deed  of  sale  in 
which  the  immoveable  sold  is  described 
by  its  cadastral  number,  and  in  which 


the  purchaser  undertakes  to  pay  the 
amount  of  a  hypothec  duly  registered 
before  the  proclamation  of  the  Cadas- 
tre, will  not  supply  the  place  of  the 
renewal  of  registration  of  such  hypo- 
thec required  by  C.  C.  2172.  Les  Eccl4- 
siastiqnes  du  S4minaire  de  St.  Sulpice 
de  Montreal  <b  La  Soci6t4  de  Construc- 
tion Canadienne  de  Montreal.  M.  .Judg- 
ment confirming,  27  March,  1884.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  J  J.  Rep.  7  Leg.  News  131. 

By  a  deed  of  sale  of  the  3rd  of  April, 
1843,  which  has  never  been  registered, 
John  McGuire  sold  the  lot  of  land  now 
possessed  oy  the  Appellant,  reserving 
a  right  of  passage  in  common  on  the 
lot  sold  in  favour  of  the  remainder  of 
his  property  now  possessed  l)y  Wiggins. 

Held :  That  the  right  of  way  in  favour 
of  the  Respondent  was  not  extinguished 
by  the  fact  that  the  deed  of  sale  of  the 
3rd  of  April,  1843,  was  not  registered, 
inasmuch  as  the  Appellant  and  his 
auteurs  have  purchased  subject  to  the 
servitude  mentioned  in  the  original 
deed.  Dunn  &  Wiggins.  M.  Judgment 
confirming,  2()  November,  1 884.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  4  Dec.  d'A.  8"}. 

Held:  lo.  (Approving Za  Banque  du 
Feuple  db  Laporte,  19  J.  (56),  that  the 
renewal  of  registration  of  any  real  right, 
required  by  art.  2172  C.  C,  has  no  re- 
ference to  a  right  in  the  property  itself, 
such  as  a  servitude  or  drain  through  a 
jDroperty,  established  by  deed  in  favor 
of  a  neighbouring  property. 

2o.  'I'lie  proprietor  of  the  servient 
land  can  ilo  nothing  which  tends  to 
render  the  exercise  of  the  servitude 
less  convenient  than  it  was  at  the  date 
of  its  creation  ;  and  so,  where  the  owner 
of  the  servient  land  constructed  a  barn 
over  the  drain  running  through  his  land, 
and,  in  the  opinion  of  the  majority  of 
the  Court,  it  was  proved  that  repairs  to 
the  drain  were  necessary,  it  was  held 
that  the  person  to  whom  the  servitude 
was  due  was  entitled  to  ask  that  the 
barn  be  demolishad  to  a  sufficient  ex- 
tent to  permit  repai.is  to  the  drain  to 
be  made  whenever  necessary. 
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oo.  The  action  to  enforce  such  servi- 
tude does  not  lie  against  a  person  who 
has  ceased  to  be  owner  of  the  servient 
land  before  the  action  is  instituted,  but 
he  may  be  comlemned  personally  in 
damages  if  he  participated  in  the  act 
of  obstruction.  Wheeler  et  al.  Sc  Black 
et  al.  M.  .Judgment  confirming,  27 
November,  1885.  Sir  A.  A.  Dorion,  0.  J., 
Monk,  Ramsay,  Cross,  -T.J.  Ramsay,  J., 
dissenting  as  to  its  being  a  trouble  for 
the  proprietor  of  the  heritage  servant  Cross,  JJ 
to  build  over  the  drain.  Rep.  M.  L.  R 
II  Q.  B.  139.  9  Leg.  News  2U2. 


RENT  FOR  USE  AND  OCCUPATION.— 

Imputation  oj'pai/ments T^tu  &  Gar- 

neau    et    al.    (i.  Judgment  reversing, 
Sep.,  1874    Dorion,  C.  J.,   T»Ionk,   Ram- 


say, .Sanborn,  Bosse,  JJ. 

Presumption  oj'pai/ment  of.  —  Jiesi- 
liaiion  of  lease.  —  Fai/ment  of  three 
terms — Shortis  Jb  Martel.  Q.  Judgment 
confirming,  7  June,  1878.  Sir  A.  A.  Do- 
rion,   C.  ,T.,    Monk,  Ramsay,   Tessier, 


RE-INSURANCE.— r.  Insurance.  ' 

RELATIVES. — v.  Arbitration.  | 

RELIOUAT  DEXOMPTE.— V.  Account. 

REMERE An  action   to    get    back 

property  under  a  stipulation  of  rem4r4 
will  not  be  maintained  unless  there  be 
off'res  r^elles.  Walker  <£•  Shej)pard  & 
Labelle  mis  en  cause. 

A  vendor  who  has  reserved  &  faculty 
de  rem^re,  must  strictly  conform  to  the 
conditions  stipulated  for  its  exercise. 

Semble  he  need  not  be  put  en  de- 
meure  to  exercise  it  after  the  delay 
during  which  it  is  permitted  to  be 
exercised  by  the  contract  has  expired. 
Walker  cD  Sheppard  &  Labelle.  Judg- 
ment. 

RENUNCIATION.  —  Of  hjpothecary 
rights — A  married  woman  may  validly 
renounce  her  priority  of  hypothec  in 
favor  of  a  third  person  who  is  lending 
money  to  her  husband  on  the  security 
of  his  real  estate. 

Such  renunciation  in  favour  of  a 
tliird  i)arty  does  not  deprive  the  wife  of 
lior  rights  against  other  mortgage 
creditors  inferior  in  rank  to  herself. 
La  Soci4t4  de  Construction  Montarville 
vs.  Cousineau  et  vir.  M.  Judgment  con- 
firming, 3  Feb.,  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk.  Ramsay,  Tessier,  Cross,  J  J. 
Rep.  3  Leg.'  News  329. 


Privilege  for Deals    manufactured 

from  saw-logs  sent  to  a  mill  to  be  sawn 
are  not  subject  to  the  landlord's  pri- 
vilege for  rent,  but  come  within  the 
exceptions  declared  by  art.  1622  of  the 
Civil  Code.  (1)  Price  et  al.  tO  Hall.  Q. 
Judgment  reversing,  22  March,  1876. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  J  J.  Rep.  2  Q.  L.  R.  88,  10  Rev. 
Leg.  120. 

The  ceA'sioHnoirc  of  an  annual  rente 
foncidre  may  by  an  opposition  d  fin  de 
charge,  in  the  name  of  the  c^dant, 
preserve  his  right  to  the  rent  or  its 
equivalent.  Rodier  &,  Laberge.  M.  Judg- 
ment confirming,  26  Sep.,  1883.  Monk, 
Ramsay,  Tessier,  Cross,  J.!. 


RENUNCIATION 

DOWKU. 


TO     DOWER.  —  V. 


REPORT  OF  DISTRIBUTION.— iVb<ice. 

— V.  Opposant. 

L'Appelant,  opposant  on  premiere 
instance  qui  n'a  pas  ete  coUoque  dans 
le  rapport  de  distribution  prepare  en 
cetto  cause,  demande  la  mise  de  cote 
dujugement  homologuant  ce  rapport 
de  distribution,  parce  qu'il  n'a  pas  ete 
notifia  de  la  production  au  grfefte  du 
(lit  rapport  par  le  jn'otonotaire  de  la 
Cour  Superieure. 
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Registration. 


REGISTRATION.  —  v. 


(1)  It  includes 
longing  to  third  ixirsous  „..>»  „^...^ 
premises  by  tlieir  consent  express  or  implied, 
but  not  if  such  moveable  efiects  be  only 
transiently  or  aocidentally  on  the  premises, 
as  the  baggage  of  a  traveller  in  an  inn,  or  ar- 
ticles sent  to  a  workman  to  be  repaired  or  to 
an  auctioneer  to  be  sold. 
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HEQUKTE   CIVll-E 


Juflf^; — Que  I'Appelant  n'avait  pas 
le  droit  a  un  avis  particulier,  et  que  s'il 
voulait  contester  le  rapport  de  distri- 
bution, il  devait  le  faire  dans  les  delais 
mentionnes  a  rarticle  742  C.  P.  C.  (1) 
Prevost  tfr  Latreille.  M.  Judgment  con- 
firming, 29  March,  18S3.  Sir  A.  A.  Do- 
rion,  <"'  J.,  Kainsay,  Tessier,  Cross, 
Baby,  JJ.  Kep.  ;5  Dec.  d'A.  10(3. 

A  clerical  error  in  the  judgment  of 
<listribution  corrected.  Honle  tt  Shel- 
land  et  al.  Q.  Judgment,  S  !March,  IlSSO. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  JJ. 

REPRISE  D'INSTANCE.— w.  Auviskr. 

The  appointmentof  a  judicial  adviser 
does  not  necessitate  are2)rhe  (Vinstance 
because  it  tloes  not  change  the  status 
of  the  party.  lioUand  <&  Michaitd.  M. 
Judgment  2  March,  ISTO.  Dorion,  C.  J., 
Monk,  Kamsay,  Sanborn,  Tessier,  JJ. 

REQUETE  CIVILE The  enumeration 

in  the  Code  of  Procedure  of  modes  of 
setting  aside  a  judgment  is  not  ex- 
clusive, and  a  direct  action  may  be 
brought  for  the  purpose  where  the 
Plaintifi" alleges  that  the  judgment  was 
fraudulently  obtained,  without  his 
knowledge  and  without  service  on  him 
of  the  writ  of  summons.  Kellond  k 
Reed.  M.  Judgment  reversing,  20  June, 
1874.  Taschcreau,  Ramsay,  Sanborn, 
Loranger,  J  J.  Kep.  18  J.  309. 

A  requete  civile,  which  does  not  on 
its  face  como  within  the  2)rovisions  of 
Act  oO")  of  tlie  Code  of  C.  P.,  may  be 
rejected  on  motion.  Macdoiti/all  et  al. 
it  Tlie  Union  Navigation  Co.  M.  Judg- 
ment confirming,  10  March,  IS77. 
Monk,  Kamsav,  Sanborn,  Tessier,  JJ, 
Kep.  21  J.  Oii." 

Une  requoto  civile  sera  renvoyee,  s'il 
appert  que  les  mantouvros  frauduleuses 
dont  le  rec^uerant  se   plaint  n'auraient 


(2)  The  partii's  iire  idloweil  eight  days  to 
coutest  the  report  of  (Ustributioii  reckouiiig 
from  the  day  on  which  it  was  entered  on  tlie 
posted  list,  if  sueli  a  day  be  a  Monday,  it  not 
tile  delay  is  reckoned  from  the  iloiiday  fol- 
loivinir. 
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pu  exercer,  sur  la  decision  du  litige, 
une  influence  determinante.  (.Art.  50.j, 
C.  r.  C.) 

L'ejtouse  separe  do  biens  et  defen- 
deur  ne  pent  etr-"  tenioin  du  deman- 
deur  sur  la  coiitt.,tation  <rune  opposi- 
tion afin  dedistraire,  faite  par  la  femmo 
du  defendeur.  (Art.  251  C.  P.  C.i 

Lorsqu'une  partie  est  mise  en  cause 
dans  une  requete  civile,  et  (ju'elle  n'a 
aucun  interet  A  contester  cette  requete 
civile  et  qu  elle  n'est  mise  en  cause  que 
parco  qu'elle  etait  partie  ilans  la  cause 
originaire,  et  que,  »!ependant,  elle  con- 
teste  la  requete  civile,  elle  n  obtiendra 
pas  de  depens  sur  sa  contestation,  meme 
si  elle  est  maintenue.  Brunelle  et  al.  ic 
Bergeron  et  al.  (I.  Judgment  confirm- 
ing, 7  February,  I8S").  Sir  A.  A.  Dorion, 
C.  J.,  Kamsay,  Tesjiier,  Cross,  Baby,  J.J. 
Kep.  14  Kev.  Leg.  TjOI. 

RESERVED  CASES.-The  general  ses- 
sions  of  tlie  jx^ace  may  reserve  a  case 
for  the  consideration  of  the  Court  of 
Appeal  and  Error.  The  Queen  v.  Smit/i. 
J'.  Judgment  21  June.  1879.  Sir  A.  A. 
Dorion,  C.  .1.,  Monk,  Ramsay,  Tessier, 
Cross,  J  J.  liep.  2  Leg.  News  223. 

The  Defendant  who  has  not  been 
bailetl  sliould  be  present  at  the  hearing 
and  judgment  of  the  case  reserved. 
The  Queen  &  Veer;/.  M.  Juilgment  on 
reserved  case,  18  Dec,  1874.  Dorion,  C. 
J.,  Monk,  Tascliereau.  Kamsay,  San- 
born, J  J.  Kep.  20  J.  129 

In  a  later  case  it  was  held,  that  on 
the  hearing  of  a  reserved  case  it  is  not 
necessary  that  the  prisoner  should  bo 
present,  an<l  he  may  be  kept  locked 
up  in  gaol  to  prevent  his  being  present 
while  hii  case  is  being  argued.  2Vte 
ilneen  v.  Glas.-i,  The  Queen  v.  Scott.  M. 
Judgment  I 'j  June,  1877.  Dorion,  C.  J., 
^[onk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Monk,  Kamsay,  J.J,  dis.  Kep.  21  J.  245, 
1  Leg.  News  212. 

A  question  raised  by  motion  in  arrest 
of  judgment  is  a  question  arising  on  the 
trial,  and  properly  reserved.  The  Queen 
V.  Beery.  M.  Judgment  on  reserved 
case,  18  Dec,  1874.  Dorion,  C.  J.,  Monk, 
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Ta-chcreau,  Uanisav, Sanborn,  .bl.  b'l'p. 
2ii  .1.  I !'".». 

"  I'riul,"  within  tlie  niwining  ol'C.  S. 
b.  C,  o.  77,  8.  57,  is  not  terminated 
until  sentence  is  rendered,  and  a 
"  question  which  has  arisen  on  the 
trial  ■'  does  not  necessarily  moan  a 
(|uestion  that  was  raised  at  the  trial, 
but  one  that  took  its  rise  at  the  trial ; 
and  thorolbre  u  point  not  mentionecl 
by  the  defence  may  be  reserved  by  the 
Court.  7»V//.  V.  Itain,  !M.  .Judgment,  22 
.hme,  1.S77.  Dorion,  C.  .1.  ]\Ionk,  Uani- 
sav, Sanborn,  Tessier,  .I.T.  \W\\.  2'i  J. 
;527. 

Where  a  ease  reservo<l  mentioned  a 
motion  in  ari'est  of  judgment,  and  sot 
forth  the  text  of  the  reasons  in  support 
tliorcof,  and  reserveil  only  the  reasons, 
file  Court,  on  tlie  appeal  side,  would 
ivjcct  the  motion,  if  it  ought  not  to  bo 
maintained  foi'auy  of  the  loasons  there- 
in contained,  the  jiu'isdiction  of  the 
Coiu't  for  crown  cases  reserved  l)eing 
strictly  limited  to  the  jjoint  resei  ved. 
The  Queen  k.  Deerij.  ^l.  .ludginoiit  on 
reserved  case  IS  Dec,  IS74.  Dorion,  C. 
.1.,  Monk.  Tjischereau,  IJamsav,  San- 
l)orn,  JJ.  b'ei).  2(»  J.  I2U. 

Tlio  nonpioduction  I>y  the  pi'osecu- 
lion,  on  a  trial  for  perjury,  of  the  plea 
which  was  filed  in  the  civil  suit  where- 
in the  Defendant  is  alleged  to  have 
given  false  testimony,  is  not  material 
where  the  assignment  of  i)eijury  has 
no  reference  to  the  pleadings  ;  but  the 
Defendant,  if  ho  wishes,  may  in  case 
the  plea  be  not  produced,  prove  its 
contents  by  secondary  evidence. 

it  is  not  essential  to  prove  that  the 
facts  sworn  to  by  tiie  Defendant,  as 
alleged  in  the  indictment,  were  ma- 
terial to  the  issue  in  the  cause  in  which 
the  Defendant  was  examined. 

A  reserved  case  may  be  amended  at 
the  request  of  the  Defendant,  during 
the  argument  thereon  before  the  full 
(Jourt,  by  adding  the  evidence  taken 
at  the  trial. 

I  Following  Rey.  vs.  Bain.  23  L.  C.  J. 
'.'>'H').  \  new  trial  may  be  ordered  on  a 


rt'scrvcd  case,  in  misdemeanours,  whur<^ 
it  ap|)ears  to  the  Court  on  the  evidence 
that  an  injustice  may  have  been  done 
to  the  Defendant.  The  Qncen  v.i.  John 
Vt'o.f.s.  ^r.  Judgment  reversing,  27  Sep., 
ISS4.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Uanisav,  ('ross,  Babv,  .M.  IJej).  M.  L.  K. 
I.  Q.  B'.  227. 

• 

'rhejji'isonei'was  indicted  for  larceny, 
by  a  bailee,  of  a  sum  of  money.  The 
complainant  produced  u  receipt,  taken 
at  the  time  of  the  deposit  in  the  hands 
of  prisoner,  by  which  it  appears  the  de- 
posit was  made  "  en  attendant  le paie- 
vient  qn^it  ponrrait  f'aire  d'ane  memc 
sommc  d,  li.  A.  Jienoil.^'  Held,  that  this 
receipt  implied  that  i)risoner  was  to 
)iay  a  similar  sum,  and  not  actually  tin 
same  i)rices  of  money,  and  that  there 
was  no  larceny.  Also  that  parol  testi- 
mony could  not  be  aihnitted  tf)  vary 
the  iiatme  of  the  transaction.  The  pri- 
soner was  discharged.  The  Queen  <(.• 
Jlerthiainne.  M.  2.>  Scpteml)er,  ISSG. 
Sir  A.  A.  Dorion,  ('.  J.,  liamsay, Tessier, 
Cross,  I'aby,  J  J.  I5aby,  J.  dis. 

RESILIATION.— Tile  lessor  of  a  ware- 
house cannot  obtain  the  resiliation  of 
the  lease,  becau>e  there  arises  from  the 
storage  of  goods,  the  smell  which  such 
articles  generally  ])roduce.  Joseph  <t- 
Kiiighan.  M.  Juilgment  confirming. 
Dorion,  C.  J.,  Monk,  Taschoreau,  San- 
born, .IJ.  Ramsay,  .1.,  was  absent  at 
rendering  judgment  but  concurred. 

RESILIATION   OF   LEASE.— A  lessee 
who  makes  no  objection   to  the  non- 
fulfilment  ot  a  condition  of  his  lease 
within  a  specified   time,  till  after  the 
undertaking    of   the    landlord   is    ac- 
complished, and  a  term  of  the  rent  is 
due,  cannot  demand  a  resiliation  of  thc! 
lease  owing  to  the  non-fulfilment  of  thc 
I  condition.  Jiallantine  &  Snotcdon.    M. 
;  Judgment  confirming,  June,  1874.  Tas- 
I  chereau,  Kamsay,  Sanborn,  Loranger, 
[  JJ.,  and  V.  Gaui.t  amj  Evans  &,  Evans 
I  &  GAiu/r,  Dec,  1874. 

i  An  action  to  resiliate  a  lease  should 
I  be  brought  before  the  Superior  Court 
j  or  before  the  Circuit  Court  as  the 
I  amount  claimed  by  the  action,  tor  lease 
'  or  for  use  and  occupation  or  for  dama 
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i.'es  is  ot'tho  Jiiiisdiction  ol  tiic  oiiu  or 
other  of  those  C'oiuts,  unii  liot  accord- 
ing to  the  iinnual  rent  or  value  of  the 
IM'emises.  Voisard  &  Saunders.  M. 
.fudginent  reversing,  21  Dec,  1S87.  Do- 
lion,  C.  J.,  Monk,  Kamsuy,  Tessier, 
Cross,  .7,1.  Monk,  Tessiei-,  JJ.  dis.  llep. 
l'2J.  43.  J  Leg.  News  41. 

A  lease  will  be  rescinde<l  if  the  pre- 
Jiiises  are  not  haliitable.  J.eville  iV 
(t'Jirien.  M.  .Iiidgiuont  levcising,  Dec, 
1875.  Dorioii,  (,'.  .1..  Monk. 'rasoliereaii, 
I'amsay,  Sanborn,  J.). 

Motion  to  reject  appeal,  the  annual 
rent  being  Sf)!).  However  there  was  a 
clause  in  tlie  lease  iwhich  was  for  seven 
years)  permiting  Defendant  to  pin-- 
<?hase  the  property  any  time  during  the 
lease  for$lO(»0.  The  judgment  set  aside 
the  lease,  and  thus  determined  Defen- 
dant's right  to  purchase.  The  nwtion 
to  reject  the  Ai)peal  was  rejected,  the 
Court  holding  that  a  title  to  land  was 
in  question.  Cauchon  d-  Andernon.  (}. 
.fudgmeiit,  1  Dec,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Kam^ay,  Sanborn, 
JJ. 

Where  the   fire  only   partially  des- 
troys  the   premises  leased,  the  lessee 
cannot  oblige  the  landlord  to  terminate 
the  lease.  Oeriken  ife  Pinsonneault.  M. 
Judgment  confirming,  June,  187.0.    Do- 
ion,  C.  J.,  Monk,  Taschereau,  Ramsay, 
anborn,  JJ.   Dorion,  C.  .J.,  Sanborn,  .J. 
is.  were   of  opinion   tliat  the   injury 
ondered  the  house  uninhabitable. 

RESILIATION  OF  SIMULATED  DEED,  i 

-A  deeil  made  merely  as  a  cover  for  a 
.'oan  to  the  nominal  vendor,  will  be  le-  ; 
siliatt'd  and  set  aside  as  simulated  at  , 
the  suit  of  a  creditor  whose  rights  are 
injured   by  such   deed.     And  the  fact  ; 
tliat  the  nominal  vendor  has  remained  i 
in  possession   of  the   property  will   be 
evidence  of  the  nature  of  the  transac-  j 
tion.  Thibmideau  &  MaiUcij.   M.  Judg- 
ment reversuig,  2')  January,  I88.'i.     Sir 
A.  A.  Dorion,   (.-.  J.,  IJamssiy,  Tessier, 
Oross,  Baby,  JJ.  'i'essier  and  Baby,  .JJ. 
dis. 

RESILIATION  OF  SALE  FAUTE  DE 
PAIEMENT  DE  PRIX  — »•.  Simmons  & 
Cross,  June,  187r). 


RES  JUDICATA ^'I'he grounds  decid- 
ed in  a  suit,  oaimot  bo  raised  between 
the  same  jiarties  on  opposition  to  the 
execution  of  the  judgment.  Dawson  <t 
McDonald.  Q.  .ludgment  contirming,  6 
March,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

A  Judgment  declaring  a  will  void  as 

a  testament  nalennel  cannot  be  invoked 

as  having  adjudicated  the  question,  not 

\  in  i^suo   in  sueh  suit,  as  to  the  validity 

I  of  the  will  in  the  engjish  form.  Marquii 

.  d-  Murqiiiit.    Q.  Judgment  confirming, 

4   March,   187").     Dorion,  C.  J..  Monk, 

Ramsay,  Sanborn,  I'lamondon,  J,J.  Ron. 

1  Q.  L.  R.  M). 

I      Damages — An    action    of    damages 
.  will  not  lie  against  a   party    to  a   pre- 
vious suit  by  iiisailver.sary,  for  an  alleg- 
ed false  aflidavit  by  which  such  party 
obtained  a  final  judgment  in  his  favor 
in  the  previous  suit.  The  first  judgment 
\  is  res  Judicata.  Jiuisctair  <t-  Lalancette. 
jM.  .ludgment  reversing,  1,')   February, 
;  1881.    Sir  A.  A.  Dorion,  C.  J.,  Monk, 
'  Ramsay,  Cross,  Baby,  J.J.     Rep.  5   Leg. 
1  News  200.  Dec  d'A.  289. 

! 

A  possessor  of  hunl   in  good  faith, 

who  has  a   droit  de  retention   for  im- 

j  provements    cannot     bring    a     direct 

action  after  aljamloning  the   land   on 

■  suit  for  the  value  of  tlie  improvements. 

There   is  chose  jng^e,   i'or  the   (luestion 

:  was    tully    adjudicated    upon    by   the 

:  Court  wliether  Defendant  had  a  right 

I  to  retain  the  land.  Barbin  eial.  &  Lan 

(jlois.    Judgment  confirming,  8  Sep., 

1880.    Dorion,  C.  J.,  Monk,   Ramsay, 

Tessier,  Cross,  JJ.  Tessier,  J.  dis. 

A  judgment  rendered  on  a  confession 
made  under  an  agreement  not  to 
execute  such  judgment,  on  certain 
conditions,  does  not  constitute  such  a 
res  judicata  as  will  prevent  the  Defend 
ant  making  an  opijosition  to  the  ex- 
ecution, and  thrt  ojiposition  may  be 
maintained,  if  the  admis-ions  of  the 
Plaintiff'  and  contesting  party  esta- 
blish the  fact  of  the  agreement.  Q.Judg 
menfc  reversing,  Sep.,  1874.  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, .J.J.  Ramsay,  J.,  dis.  was  of  opinion 
that  the  admission  prior  to  judgment 
could  not  be  enquired  of  by  any  form 
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of  evidence,  that  the  judgment  fur- 
nished a  ^n'c.vo»n/»</o  Juris  et  ile  jure, 
r.  G  Savign,  Droit  Komain,  p.  474,  Tr. 
<le  Guenona. 

A  Defendant,  after  ho  has  contested 
an  account,  and  judgment  has  gone 
against  him,  will  be  permitted,  on  an 
opposition  to  the  seizure  unier  judg- 
ment, to  prove  a  payment  which  he 
had  failed  to  prove  in  the  principal 
suit,  owing  to  his  having  been  in  error 
as  to  the  date  whtMi  he  ma'lo  sudi  pay- 
ment. Cornell  A-  7;/c/*«>"rf.M.  Judgment 
tonlirmiiig,  18  Sep.,  1878.  Dorion,  C. -T., 
^fonk,  Uamsay,  Tessier,  Cross.  .1.1. 
Jiamsay,.!.,  <lis.  Hep.  I  I^eg.  News  471. 

RESOLUTORY  ACTION.  —  A  building 
society  being  in  ditliculties  went  into 
liquidation.  It  was  rp.solved  to  sell  the 
assets  at  a  meeting  of  the  shareholders, 
it  was  determined  by  a  unanimous 
vote,  to  accept  the  otter  of  one  Moisan 
therefor,  namely  88.^  cents  in  the  $, 
Appellant  was  present  at  the  meeting 
but  did  not  vote.  Subsequently  he 
sued  tiie  liquidators  and  Moisan  to  set 
usido  the  sale,  alleging  fraud  and  that 
Moisan  was  only  the  pretenom  of  two 
ot  the  liquidators,  Gauthier  <kBourque, 
with  whom  he  was  acting  in  concert, 
it  appears  Appellant  purchased  from 
one  Limoges,  after  the  society  went 
into  insolvency,  i'our  shares  for  a  very 
small  sum,  and  that  he  gained  largely 
i>y  the  transaction  at  the  price  the 
assets  were  sold,  and  that  the  trans- 
action was  a  very  favorable  one  for  the 
siiareholders.  The  principal  point 
lu'ged  by  Appellant  was  tiiat  the  sale 
to  two  of  the  liquidators  was  a  violation 
of  art.  14S4  C.  C.  ( 1 )  Held,  contirming  the 
judgment  of  the  Superior  Court,  that 
the  right  of  action  of  Apjjellant  was 
not  atl'ected  by  the  fact  of  the  time  or 
lormsof  the   purchase  of  the   shares 


(1)  The  following  persons  cannot  become 
Imyers,  eitlier  by  themselves  or  by  parties  in- 
lerposeil,  that  is  to  say  : — Tutors  or  curators 
vif  the  property  of  those  over  whom  they  are 
ippointed,  except  iu  sales  by  judicial  authori- 
ty. Agents  of  tlie  proi^rty  they  are  charged 
with  tlie  sale  of  administrators  or  trustees  of 
the  property  ni  their  charge  whether  of  pubhc 
Iiodies  or  of  private  {tersons, 


from  Limoges,  that  the  liquidators, 
parties  interested  in  securing  a  good 
price  for  ihe  estate  were  not  precluded 
by  art.  1484,  C.  C.  for  tendering  for  the 
assets  without  f''inid,  and  that  no  fraud 
had  been  pioved.  Semble  that  Belanger 
had  acquiesced  in  the  snle.  Jt6lan(jer 
«fe  Gauthier  et  at.  M.  .ludgment  con- 
firming, 2()  Sej).,  188.-!.  Sir  A.  A.  Dorion, 
C.  J.,  Jlamaay,  Tessier,  Cross,  Baby,  J.L 

RESOLUTORY  CONDITION.— ».  Ciua 

Ti;ii    I'.VUTV, 

RESPONSIBILITY.— Wliere  a  cargo  of 
coals  to  arrive  is  sold,  the  risk  Oi"  their 
non-arrival  in  a  reasonable  time  is  at 
the  charge  of  the  vendor.  Adams  A 
Cratpford,  (^.  .Judgment  confirming,  .'"> 
June",  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Hamsay,  Sanborn,  J,]. 

RETAINER — c.Auvocatic's  Fkks. 

RETENTION — Riuht  of,  for  improve- 
ments— Where   a  party  to  a  petitory 
action   has   not   claimed  for  improve- 
ments, and  judgment  goes  for  the  Plain- 
tiff, the  Defendant  will  not  have  an  in- 
dependent action  to  set  the  judgment 
aside,  or  to  be  allowed  to  retain  the 
;  property  till   the  Plaintift'  in  the  first 
Hction,  has  paiii  the  Plaintiff  the  alleged 
improvements.    Such  an  action  may  bo 
I  dismissed  on  demurrer,  liarbin  <t-  Lan- 
\  glois,  Q.  Judgment  contirming,  8  Sept., 
'  1880.     Sir  A.  A.  Dorion,  C.  J.,  Monk, 
!  Ramsay,  Tessier,  Cross,  JJ. 

Droit  de — 'I'he   right   of   retention, 

1  under  art.  410  C.  C,  (I)  is  not  establish 

ed  in  favour  of  the  particular  legatee 

who  has  made  improvements,  and  who 

is  called  upon  to  return  the  property 

;  he  has  so  received  by  a  creditor  of  the 

I  succession.     His   remedy   is  similar  to 

;  that  accorded  by  art.  2072  C.  C.    Matte 

i  ' 

;  (1)  In  case  the  jiarty  in  possession  is  forced 
to  give  up  the  immoveable  upon  which  he  has 
madeimprovements  for  which  lie  is  entitled 
to  be  reimbursed,  he  has  a  right  to  retain  the 
proiwrty  upon  which  such  reimbursement  is 
made,  without  prejudice  to  his  personal  re- 
coui-se  to  obtain  repayment, savingthe  case  of 
surrender  in  a  hypothecary  action,  which  is 
specially  provided  for  in  the  title  of  Privileges 
and  HyiKjtJiecs. 
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«f;  Larnche.    <i.  .ImljjiiuMit  ii'v«'rsiiiji.  S  ' 
.liino,  isTS.     Doi'ioii  <'..).,  Monk,  limn- 
Miiy,  Ttwsici',  (.'roHs,  ,1.).     \W\}.  \  il.  I.,  U. 
«•..'). 

NoTi;. — Ml',  .ln.sticf  Ti's.sicr  ••iit<'iiMlat 
some  lt'ii;;lli  into  tlu'  (|ii«>sti()n  ^A  sepa- 
ration de  jialriiiioitu;  luit  tlio  (|iiostion 
wns  not  ]>l»'ii(l<'(l  luul  ilifjud^Mnont  ilid 
not  turn  upon  tliis. 

RETROACTIVITY— An  act  ol  tlif  I,.-- 
;;isliiturt'  of  tlm  I'lovini-c^  of  C^uoIkx; 
j)ii!i8e(l  on  "J I  l)<H;(Mnlioi',  I.S72.  iiniitod 
iippcul  in  certain  vases  that  luul  ^oni> 
in  roviow,  althonf^Ii  tli(^  proiieei line's  in 
tho  suit  Imd  lii't'iiconunencod  provions 
to  tliattiatc,  tluMict  npplies  tociiscs  in- 
scrilicd  lor  review  Mil>'>e<|iient  to  the 
enactment.  Sleivavl  <!•  Ainjcrs.  M . 
.hul;^'ment. 

RETROACTIVITY  — r.    Aiiicai —  I.i: 
(.'isi.A'riVK  rii\VKi;>. 

RETRAXIT.— A  pmty  I'iaintitr  inn.v 
!ihan<lon  an  item  ot  iiis  (leiiiiuul  liy  re- 
traxit, hut  not  in  sui^ii  a  niannei-  as  to 
alter  the  issues  uut'avourahly  to  the 
J)eren<laul.  So  wiiere  a.  riaintitt"sue<l 
on  ahalanee  ot'at:eount  lor  money  lent, 
and  lor  a  haltuiee  l')r  jroods  sold  and 
delivered,  au'l  Defenilant  admitted  to 
have  receiv(Ml  the  jjoods  and  <lenied 
having  receiv(>d  a  large  portion  ol'  the 
money  said  to  ho  lent,  and  neitlier 
party  made  any  proof  and  tiie  riaintiti" 
tiled  a  retraxit  lor  the  demand  for 
mono}'  lent,  and  askeil  for  Judgment  on  i 
the  admission  in  the  plea,  tho  action 
will  be  dismisseil.  Lassalle  <f  Hart.  (^ 
.Judgmoutreversing,  t)  Sejitemhor,  IS77. 
J)orion,  ('..I..  Monk,  IJanisay,  Tessier, 
JJ. 

RETRAIT    SUCCESSORAL.-  The    re- 
trait   aiiccetfsoral  in    virtiK-  of  art.  7IU  i 
C.  C.  may  be  exercised  after  family  ar-  ! 
rangement  ;  and  this  although  the  pur-  j 
chaser,  not  being  an  heir,  has  purchas-  \ 
ed  a  determinate  portion  of  certain  im-  ! 
movables.    Durocher  <&    Tiirgeon-    M.  | 
Judgment  confirming,  Sopteniher,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ham- 
hay,  Sanborn,  .1.1.  Kep.  V)  J.  178. 


,\«  I  of  ( 'an.  I")  Nil!.,  cap.  127,  conlinn 
ing  and  ratifying  all  at^ts  and  <loings  of 
tlxt  Hoard  of  'remporalities,  sintM^  the 
passing  of  the  .'JN  Viet.,  cap.  ()4,  was 
Hutlieient  to  sustain  hu  ac^tion  instituted 
by  tlm  Hoard  before  the  jiassing  of  the 
4')  Vict.,  and  the  Dominion  Parliament 
had  authority  to  enact  said  statute, 
although  the  I'rivy  (.'oinu;il  in  Kngland 
had,  by  their  judgment  in  Dobie  an<l 
'reniporaluicM,  «leelared  the  lSoar<lto  be 
illegally  «'onstituted.  The  Minister  ami 
TniHlcv.H  of  St.  Aiiiireir's  ('/iiire/i  and 
IliC  Hoard  of  Tciiiporaliticx  t.'/nirc/i  of 
Scntlaml.  M.  .ludgnicnt  conlirming.  M. 
L'<»  .(iUMiary,  lss;;.  Sir  A.  A.  Dorion,  < '. 
.1.,  h'amsay, 'I'essier,  I'aby,  .1.1.  b'amsay, 
.1.,  dis.    I»<'p.  <i  Leg.  News  27. 

REVENDICATION.-Wh.-re  the  good, 
of  I  he  wile  are  .seized  For  taxes  dui'  by 
the  husl)and,  she  cannot  jiroceed  by 
way  of  siiisie  revendiciitiou  to  attach 
such  goods  in  the  hands  of  the  guardian. 
U'atlttr  »!•  '/'//*;  Mayor  tir..  of  Soral.  M. 
.ludguieut  conliiniing,  Se(«.,  IS7;).  Do- 
rion,  V.  .).,  j\lonk,  Taschereau,  Ifaiusay. 
Sanborn,  .1.1. 

On  a  sale  of  goods,  without  delay  lor 
the  jtayment,  the  vtuidor  may,  within 
eight  clays  f)f  the  delivery,  rcivcndicate 
them,  in  tho  hands  of  tlm  purchaser,  if 
the  price  be  not  paid  JUaydon  &  Lcbel. 
<i>.  .Judgment  contirming.  Sej).,  1<S7N. 
J)orion,('.  .J.,  ^lonk,  Jiamsay,  Tessier. 
(!ioss,  .I.J.  J{ep.  ;")  v^  L.  li.,  87. 

A  lu'oprletor  on  whose  land  logs  have 
been  <Mit  and  carricid  to  a  i)lace  where 
they  can  bo  lloated  has  a  right  to  re- 
v<jndicate  them  on  paying  the  price  of 
tho  making  and  transportation  oi"  the 
logs,  by  which  ho  prolits.  Tourville  et 
at.  &  Allard.  (J.  .ludgmeut  reforming, 
7  Dec,  J 883.  Sir  A.  A.  Dorion,  C.  .)., 
Kamsay,  Tessier,  Cross,  Baby,  .J.I. 
Tessier,  Baby,  JJ.,  dis. 

REVENDICATION  BY  GUARDIAN.—  v. 

Gauuikn. 

REVIEW.— Where  the  judgment  of 
the  Court  of  Keview  confirms  that  of 
the  Superior  Court,  maintaining  a  writ 
of  Prohibition,  tho  magistrate  Defend- 


RETROACTIVE   LEGISLATION.— The    ing  his  jurisdiction   has  not 
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:i[)penl,  iilthoiiKli  \ni  <li(l  not  iiist  ril)«  in  •liid^iiutnt  coiiliriiiiti;;,  'JO  Sup.,  I8HI. 
lii'.viow,  tlin  iiiMcriptioii  ill  l(uvi<nvl)oin){  ,  Monk,  Uiuiihhv,  TcHHior,  (!ro.s.s,  llal)y,JJ. 
iiifido  by  anotlior  borondunt.  Doncet  it 


^V.  Amand.  (l  .Jii(lKin«»t,  7  Soptomhop, 
IS7S.  Sir  A.  A.  J)()ri()n,  ('.  .f.,  Monii, 
Uiimsiiy,  ToHsici',  (Jmss,  .1,1.  Uepnrtud  4 
q.  I..  J{.  140. 

REVOCATION.  A  contiaot  hy  whioii 
a  husband  fcraiinri)r.s  liis  propoity,  tlioii 
iiiidor  s(!izuro  at  tli<t  suit  of  bis  wit'o  in 
an  ai'iion  en  Kiparulion  de  hienn,  to  tlie 
iiands  ot  a  trust(!(>,  in  (toiisiiieratiun  «)r 
main-levi'e  b(>in;^  ;?niiitod  of  sncii 
sci/.uro,  Mucili  pi'opci'ty  to  be  liold  in 
Must  till  tlif)  aotion  in  separation  of 
pitipiM'ty  is  sottlod,  cannot  bo  sdt  aside, 
alter  tlio  tiialii  (evt^e  ol'  tho  soii'.urc,  on 
tilt)  douiand  of  tliu  liusband.  M.  Jud^- 
iu(3nL  rnviM'sing,  27  .Ian.,  i.s7('i.  Dorion, 
(I.  ,].,  Monic,  Uainsay,  Sanborn,  Tiissier, 
.1.1.  Monk,  itanisay,  'M.,  <Us.  bninu;  of 
opinion  tiiat  tbu  husband's  cons(>nt  in 
a  uiattor  of  st'puration  is  null. 

REVOCATORY  ACTION.  —  A  vi  ndor 
of  iinmovt'al)li's,  (before^  th((  passin;;  of 
tilt!  Coile,)  who  has  assiiiuod  poitions 
of  tli<!  piu'cliaso  money,  can,  nevertiie 
less,  bi'in;i  a  resolutory  aotion  by  reason 
of  the  default  of  the  vendee  to  pay  any 
portion  of  the  purchase  money,  and 
that  the  intervention  in  sucli  action  by 
the  as>ii:uees,  containing  a  declaration 
<if  ac(|iiicscenc(!  in  such  action,  jilaces 
I  he  I'laintitf  s  rijjjht  of  action  beyond 
<|uestion.  The  sale  of  (ioviu-nment 
timber  limits  is  a  sale  of  an  immove- 
able. lVj,liioii  tf-  Perkins.  M.  .Judgment 
confirming,  20.1  tUK^  IS74.  Tascluireau, 
Kamsay,  Saidjorn,  Loranger,  .J, I. 

Frandnlent  .sale,  —  A  creditor  who 
cannot  obtain  payment  from  his  debtor, 
may  bring  a  revocatory  action  to  set  . 
aside  the  sale  of  the  real  estate  of  sucii 
debtor.  And  the  tiansaction  will  be 
declared  fraudulent  where  it  appears 
by  tho  evidence,  that  the  price  whs  not 
j)aid  by  th<i  purchaser,  although  a  lull 
receipt  was  given  therefor,  but  that  the 
pretended  purchaser  had  a  counter- 
<laim  against  tlie  vendor,  and  who  hail 
applied  the  balance  of  the  i»rice  in  the 
purchase  of  a  property  in  his  own 
name,  livunean  el  uL   d'    Bertrand.  M. 


Aclion  rt'rocaloirc  for  friiiid, — llni- 
nruii  «1''  liertrnnd.  M.  .Judgment,  20 
Sej»teml)er,  ISSI.  Sir  A.  A.  l)orion,  ('. 
.J.,  .Monk,  Ikainsay,  Cross,  JJaby,  ,J,I. 

\  revocatory  action  will  lie  toro«cind 
a  deed  of  sah^,  passtMl  before  the  Code, 
of  timber  limits  for  nonpaymiait  of  the 
price,  at  the  suit  of  the  assignee  of  tlie 
insolvent  vendor,  although  part  i)f  the 
price  may  have  beenassignetl  to  others, 
and  although  an  hypothec  lias  boon 
oreattid  on  the  property  of  li»r),O0U, 
more  t.ian  four  times  the  amount  of 
purchase  money  remaining  due. 

That  the  sale  f»f  timber  limits,  t.  e. 
the  right  to  cut  timber,  is  the  sale  of 
ail  iinmoveal)le.  Walsmi.  (t.-njaalilS  <!• 
I'e.rkins  el  <il.  .ludirment  conlirming 
that  of  Superior  Court,  .Fune,  1874. 
Tasoherean,  Uanisay,  Sanborn,  Lorau- 
ger,  .(.I.   Hej).  IS  .1.  2C.1. 

Aclion  to  rr.srintl  least-  then-  heinffno 
fn'iricn lliaiidri/  tt  Luffii.ii.  M.  .Judg- 
ment t^onlirming,  2;!  September,  1881. 
Sir  A.  A.  Dorion,  < '.  .1.,  .Slonk,  Ramsay, 
Cross,  IJaby,  .M. 

RIVERS.— The  UJand  2i»  Vic,  ch.  104, 
do(!s  not  confer  the  right  of  a  proprie- 
tor on  one  bank  of  a  river,  to  rest  u 
mill-dam  on  the  opposite  bank,  belong- 
ing to  another.  Jiureau  it  Vachon.  Q. 
I  .Judgment  reversing.  7  December,  188;j. 
Sir  A.  \.  Dorion,  C.  .1.,  Ramsay,  Tessier, 
Cross,  JJaby,  .I.J.  Tessier,  J.  dis. 

Ob.tlrncfiiiii  Uk — Where  the  riparian 
proprietor  of  a  non  narif/able  river 
l)laces  a  dam  there  which  does  not 
render  the  river  less  advantageous  than 
it  was  naturally  for  rnnning  logs,  a 
proprietor  higher  up  the  stream,  or 
any  one  dricin;/  toood  on  sucIj  stream 
cannot  complain.  McBean  &  Carlisle  et 
al.  M.  .Judgment  confirming,  22  .Tune, 
1878.  Dorion,  C.  .!.,  Monlc,  Ramsay, 
Tessier,  Cross,  J,J . 

That  the  public  have  a  right  to  u.se 
all  streams  as  liigliways,  and  a  riparian 
proprietor  cannot  arrest  the  water  from 
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nuch  liver  or  Htrenm  ho  uh  prtwciit  tliiH 
iiBO.  Mcltean  A  Carlisle  et  at.  M.  .Fiidg. 
inent  roverHing,  21  Dpoomher,  l«74. 
Dorion,  ('.  il.,  Monk,  TuHcheroaii,  Uiun- 
Hay,  Hnnborn,  .U.  Hep.  !•.» .).  'IH\. 

The  UHO  which  riparian  ptopriotors 
may  have  of  tho  heuiOi  of  a  navigahio 
river  atljoining  tiicir  landn,  is  not  a  riglit 
of  property  nor  even  a  rijilit  of  Ht-rvi- 
tiulo,  but  a  mere  "droit  de  lol^ninne" 
which  eeascH,  without  riglit  tn  indemn- 
ity, as  soon  HH  tlie  ("rown  concedes  or 
othorwiHO  disposes  of  such  part  oi  tlie 
))ubh(!  domain. 

llonco,  where  tlie  jegiMJaturo  au- 
thorized a  railway  company  to  cons- 
truct its  line  along  the  whore  of  a  river, 
and  the  company,  under  the  authority 
HO  conferred  by  the  ii'gislaturc,  eon 
Btructed  its  line  along  tho  beach  bet- 
ween high  and  low  water,  and  thereby 
deprived  riparian  proprietors  of  access 
to  tho  river,  to  the  great  injury  of  tin* 
business  previously  established  and 
carried  on  by  them,  it  was  hold  that 
an  action  of  damages  i^ould  not  l)e 
maintained  against  the  railway  com- 
pany by  tiio  persons  who  whore  so  t;ut 
oft' from  access  to  the  river,  the  (.-'rown 
having  the  right  to authnrize  such  cons- 
truction, and  no  redress  being  provided 
by  tho  statute.  La  Vie  da  Chfinin  de 
Fer  dn  Nord  <!':  J'ion  ef  al.  M.  .Judg- 
ment reversing,  4  February,  ISSd.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  l^aby,  .11.  Kamsav,  .f.  dis.  litsp.  ',• 
L.  N.  IMS.  14  Rev.  beg.  177.  4  JJec.  d'A. 
:{58.  1:.'Q.  b.  ]{.  20").  ' 

Uno  conipagnie  ile  chemin  <le  for  est 
en  droit,  lorsqu'olle  en  est  autorisee 
par  sa  «;harte,  ile  se  servir,  pour  y  cons- 
truire  son  che.»i:n  de  fer,  <le  la  greve 
comprise  entrt)  lo-,  hautes  et  bassos 
marees. 

Le  fait  dd  <^>i!jtruiro  ainsi  un  tel  che- 
min no  donne  pas  au  proprietairo  voi- 
tiin,  si  la  propriete  de  cehiici  n'a  souf- 
fert  aucun  dommage  materiel,  le  droit 
d'etre  indemnise  do  la  privation  qui  lui 
est  faite  de  pouvoir  desormais  commu- 
niquer  librement  a  la  riviere  et  de  se 
servir  des  eaux  do  la  dite  riviere  pour 
lea  besolns  de  son  Industrie. 


Cette  fiMuilte  d'acccH  a  la  riviere  n'oxt 
pas  un  avantage  exchisif,  main  au  con- 
train*,  cetto  faculti)  pout  etre  exercee 
par  tons  autres  sujets  do  Sa  Majeste,  et 
quo  partout,  olio  no  confere  aux  pro 
jirietaires  riverains  (pie  des  avantHgos 
mdirects,  sans  lour  conferer  un  droit  n 
ime  ind(>mnite,  pour  la  privation  de  tels 
avaiitugot.  Jm  Vie  du  Vlieminde  Ferdit 
Nord.  tV  Vion  et  at.  Q.  .ludgment  re 
versing,  4  February,  IH,S('».  Sir  A.  A. 
Dorion,  C  .1.,  Monk,  Wamsay,  (Jrods. 
Kaby,  .f.l.  KauisHV,  .1.  dis.  Kep.  14  lt(n  . 
beg.  177.  4  Dec.  d'A.  ;;:),s.  '.»    b.  N.  2 IS. 

r<«lui  dont   la  ftroprii-tc-   bonbi   uiic 

eau  coiu'antc*  ne  faisant  pas  partie  du 

<lomaine  pid)lic,  pcMit  utiliser  et  exploi 

ter  «!('tto  eau  »Mi  y   construisant   urn- 

diaussco  d'uno  hauteur  siifHsanto  poui- 

faire  marcher   1(<   mouliii   (|u'il  a  »!on-<- 

i  truit   snr  sa  propriete  ;  que  le  proprif- 

[  taire  (I'un  moulin  superieur  aucpiel  cts 

travaux  nuisent  eny  faisant  retluer  l<s 

,  eaux,  no   pent   (h'mander  qu'ime   iii- 

;  demnite  et  n'a  droit  ti  la  demolition  dc-^ 

'  travaux  i|u'd   defaut  du   ]>aiement  d<' 

rindei'inite.     Ociiiern  A;  Vermain.    <i>. 

.Fudgmeni  conlirming,  <•  May,  ISSC).  Sir 

A.  A.   Dorion,   (J.  ,1.,    Ifamsay,  Tesaier, 

( 'ross.  Baby,  .1,1.   Uep.  14  l{ev.  Leg.  ;J()'.i, 

'.)  beg.  News  .iO."). 

11  n'y  a  pas  lien  A  une  action  en  com- 
plainte  ou  negatoire,  au  chs  do  I'ecou- 
lemont  niiturel  des  eaux,  memos  aug 
mentees  en  voltimo  par  la  cultun-, 
d  un  heritage  suporicMu-  a  un  heritag*- 
interieur. 

Dans  respece  actuelle  il  n'y  a  pas 
lieu  a  recours  en  (Jouunages.  Faucher 
tt"  Jfall.  ii.  .ludgment  confirming,  7 
February,  188').  Sir  A.  A.  Dorion,  C.  .1.. 
Ramsay,  'I'essier,  Cross,  baby,  .1.1.  Baby. 
.1.,  dissenting,  liep.  1 1  (.1.  b.  11.  IT). 

The  riverain  proprietor  may  recover 

damages  against  the  owner  of  a  raft  ior 

mooring  his  raft  opposite  the  property 

I  of  riaintift",  and  close  to  the  shore,  not 

i  being  driven  there  by  stress  «..  weather 

i  or  any  necessity  of   navigation,    and 

leaving  it  there  so  long  as  to  create  a 

nuisHnce.  Jhtnnintj  &  al  &  Girouardd- 

al.  M.  .Judgment  confirming,  1()  March, 

1877.    Dorion,  C.  .1.,   Monk,    Kamsay, 
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Sanborn,  TesNior,  J.F.  Hop.  '.t  Rev.  I^og. 
177.  I 

I 
A  himhorinan  whoso  Iog^  thif't  on  to  '. 
the  land niariverain  proprintor  in  liahlo  i 
for  the  (lainag<'H  oaiiH^d  to  the  land,  it  ! 
ho  dooH  not  UNO  diio  <liligonco  in   pro- 
venting  tlin  logH  hocoming  strandofi  on 
the  land,  or,  il  that  l»o  irnposHihlo,  if  he 
does  not  nso  duo  ililigonco  in  romoving  j 
tlioin.  Monieuii  Si,  Atkinsnu.  <i.   .Mulg-  \ 
iiK'iit  roversiiig,  .')  ,Iuno,  IS77.    Dorion, 
('.  .1.,  Monk,  Kaninav,  Sanhorn,  Tossier, 
■M. 

Damages  iir<'  duo  liy  persons  linn- 
horing  who  inivo  thoir  logs  on  tho  low 
lanils  hy  the  rivorsido  and  so  ca'isH 
injury  to  the  proprietor,  (iniliiin;/  <fr 
MeAliot.  Q.  .Jiidgtnor.t  ooiilirMung,  4 
Deo.,  ISSIt.  Sir  A.  A.  Dorion,  (J.  .1., 
Monk,  llimisay,  Cross, . I. F. 

Whon^  tlio  I('gif.latnro  nuthoiizos 
works  in  a  imhlio  rivor,  and  a  porson 
navigating  suoh  rivor  runs  upon  theso 
works  and  sudors  diimago,  lio  cannot 
<liiim  damages  from  tho  |)orsons  to 
whom  tho  riglit  to  make  smh  works  is 
<on(M!clod. 

Hut  whoro  the  works  to  be  made  are 
to  he  suoh  as  will  not  obstruct  tho  na- 
vigation, anil  in  faot  they  do  obstruoL 
it,  tho  CDHcensinnnaires  will  bo  liable. 

Anil  this  liiil>iiity  will  not  c.pase,  al- 
though l)y  tho  terms  of  tho  act  the 
jilan  to  tho  wo'ks  was  to  bo  siil)mitted 
to  tho  (Governor,  and  was  aitually  so 
submitted  and  sanctioned  l»y  him. 

Tho  loss  of  the  use  of  liis  vessel, 
damaged  by  tho  accident,  ilnring  the 
spi'ing  of  tho  year,  in  tho  absence  of 
any  evidenco  of  want  of  diligence  in 
repairing  it,  is  a  good  measure  of  dam- 
ages. T/ie  I'ievreville  Sfcam  Mill  Co.  A- 
Marlincnii.  M.  .Judgment  confiiniing,  ! 
lil  Dec,  1875.  Monk,  Tascheroaii,  Kam- 
say, Sanborn,  Sicotie,  ,],}.  Sicotte,  ,J. 
(lis.  Hop.  20  .F.  •2-2'k 

ROADS — Plicate  imprnceinents  lu  a 

public  Road Les  Appelants  ayant,  il 

y  a  nombre  d'annees,  construit  a  leurs 
frais  ot   jiour    Talimentation    de    ieur 


moiilin  un  clumiin  ;>oitM  dans  la  pa- 
roisHO  do  Sto.  (lonevii^vo,  renouveleront 
lo  ponlntje  iV  niesure  (|no  la  boMoin  s'oii 
faisait  sontir,  pormettant  an  piiblie  d'y 
|>a»<sor.  Kn  ISSO,  ils  tirent  rac(|uisitioii 
d'lino  lisioro  do  torre  voisino,  ouvriront 
un  ehomiii  priv^  qu'ils  formorent  d'uno 
biirri«''ro  a  chaque  oxtremito,  enleveront 
les  bons  madriors  i|ui  so  trouvaient  sur 
I'ancion  ehomin  pour  les  placor  sin*  ie 
nouvoaii,  tout  on  jotant  do  coto  les 
mauvais.  li'lntimoo  poursuivit  par  une 
action  possossoiro  coucliiant  A  lareiuiso 
des  madriors  on  au  iiaieniont  de  #2")()<'> 
do  donimages  et  a  en  iiu'oilo  fut  main 
temio  dans  la  posscssicm  du  chemin. 
Fiojugemont  do  la  <!oin'  hiferieuro  a 
ai'cepte  les  conclusions  jiossossoiros  dc 
I'actiou,  mais  refuse  les  doimnages. 

./////**  till  iippe,! :  lo,  (Jiio  rFntimcc 
n'ayant  pas  produit  de  (lontro  ap[)el,  la 
('onrd'Appol  no  pout  so  pronoucorquu 
sur  lo  possessoire. 

I'o.  Que  le  fait  do.s  Alipcjimts  d'enlc- 
ver  le/>o;j/««/f',  lo{|uol  no  tonait,  ?»Mt 
fcv  ni  <2  clous,  ot  n'avait  pas  ete  inis  la 
a  jxu'piUiiellr  ilcmrnrr,  n'a  pas  ou  pour 
but  d'oniovor  a  rintimcc  la  jiossossiaii 
civile  du  cheiuiu,  et(|ircii  cr)nse(|Uonci> 
les  conclusions  possossoirosauraiont  du 
etre  rofusoos.  I'rice  &  T/ie  Corporation, 
of' Sle,  (icntiiii'Kc.  Q.  .Judgment  revers- 
ing. 4  Feb.,  ISSI.  Sir  A.  A.  Dorion,  ('. 
,1.,  b'amsay,  Tessior,  (!ross,  i'.aby.  .F.I. 
Wamsay,  .1.,  di-<.   Hep.  S  (l  L.  |{.  (17. 

Thf  I'rovincial  <iovernment,  i)y  an 
order  iu  Council,  transferred  all  the 
rights  it  liad  in  a  road  situated  in  tho 
municipality  of  St.  Valier,  and  over  the 
house  and  ground  where  the  keeper  of  a 
toll-bridge  live<l.  Independently  of  this 
order  in  Coun  il  tho  municipality  could 
have  claimed  this  road  as  a  municipal 
highway.  The  municipality  did  not 
need  to  produce  an  authorisation  of  tho 
municipal  council  to  sue.  The  attornies 
of  tliHi  corporation  are  not  disavowed. 
(I.  .Judgment  confirming,  4  Dec,  F88(). 
Dorion,  C.  .J.,  >fonk,  Kamsay,  Tessier, 
Cross,  .I.F.  ]{ei».  I  Dec.  d'A.  147. 

Miinicipalihi  —  ils  ol)li(jations — Tho 
owner  of  .a  property  through  which  tho 
municipality  opens  a   front  road,  at  his 
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own  cost,  ami  tliiit  llii<  iiilc  aijilios  to 
(•asos  as  well  bolnre  as  since  tlu^  comiiif^ 
into  foire  of  tin;  Municipal  C'odo.  Jr//i7- 
iiian  &  7V/e  (Jorpural ion  of  the  Town- 
ship  of  Slanbn'dijf.  M.  .ludguient  con- 
iirminV',  2U  Nov.,  ISSl.  Sir  A.'  A.  J>onon, 
('.  J.,  itamsav, 'I'ossier,  Cross.  I'.altv.  J.I. 
Ilainsav,  .1.,  <'lis.  JJcp.  L'C.  J.  1 J4.  ILoir.  I 
.\ews4()t;.  2  Dec.  d'A.  11'-'. 

A  raunioi|iulity  is  lialdc  ii)r  (ianiaiies  | 
iiicurretl  by  tlie  liad  stato  oramunicii 
pal  road,  altiioii<;ii  hy  tla'arranirenionts  ; 
hotween  the  jjroprietors  and  llie  muni-  : 
cipality,  the  lornicr  arc  lioiind  to  kcfp 
tiie  road  in  order. 

A   mtn    IiaviML.'   drunk    so   a<   to   bo  ' 
excited  will  not   discliargc:  IIk^  nnmici-  : 
)iality  ol'  its  lialtility  lor  (.laniaiios  arising  ; 
i'roni  the  bad  .state  of  a  niunieipal  road,  : 
unless  it  can  be  sliowii  tiiat  tlie  eondi-  ' 
tionofthe  J'laintitf  was    tlie   cuise   of  | 
the  accident.     Murliii   <!•    T/ic  Coriiora- ' 
Hon   of  titc    Tuiciixliij)   tij    A.sci)/.     M. 
•  ludgaient     revorsinu,    liO  Juiif.     IS7'.'. 
."^ir  A.  A.  Uorion.  ('.  .1.,  ]\lonk.   b'  im-a\, 
'I'.'ssier, .).).  Jtep.  2  Le,-.  New.  l'J7. 

A  conli'actor  having:  to  use  a.  I'Oaii 
within  the  ''  nits  of  tlie  ei)rp(jration  re- 
spondent fou'id  the  roail  out  of  repair. 
Me  notilied  tin-  corporation  to  repair 
whiitli  they  iicL'leeted  to  do.  He  then 
repairiMl  a  luidgi'  whieii  was  in  a  dan- 
L'erous  .state  and  sued  the  corpoiation 
for  the  e.vpenditure-  and  ilaina.L'es  sus- 
tained by  the  bad  repair  of  the  road. 
The  coi'ioration  deuiurre'd.  and  the 
demurrer  was  sueoesfiil  in  so  far  as  re- 
gards the  repair.^  of  tiie  bridiie,  the 
court  notin;x,  that  tiie  law  jzave  a  mode 
of  compelling:  ;;  corpoiation  to  repair 
its  hi:.'liways,  juid  that  a  private  per.son 
hail  no  action  for  repairs.  On  the  issue  as 
to  damajres  for  tlui  liad  state  ol  the 
load  the  jiarties  went  to  trial  and  the 
court  of  lirst  instain'e  award(»d  substan- 
tial dania;.'es.  'flu-  corporation  took  the 
case  to  lie\iew  lonl  the  (Joui-t  ol  Kevievv 
reversed  the  Judi:m(Mit  awju-iling  dani- 
'iges.  Tli-^  c  iiitraetor  then  appealed 
iVom  both  judiiments.  The  one  dismiss- 
ing the  act  ion  for  ic^pairs.  and  the  judg- 
)nent  as  to  the  dam.iges.  'fhe  (.'oiirt  of 
Appeal  niaintaiiicil  tie-  judgment  in 
Review.   /Iraiifiii/)-  \     Till    C'iriiDi alii'ii 


(•J'  l>i'schambaull.  Q.  Judgment  con- 
Hrming,  7  October,  1«SG.  Sir  A.  A.  Do 
rion,  C.  J.,  liamsay,  Tcssier.  Cross, 
I5aby,  JJ.  The  Chief  Justice  «.t  liamsay, 
J.,  dissenting  thought  the  judgment  on 
the  demurrer  sliould  be  rever-sed  ;  that 
in  a  case  of  absolute  necessity,  ai)rivato 
j)erson  was  justitied  in  repairing  a  high- 
road that  was  in  a  dangerous  state,  and 
if  justitied  in  so  doing  ho  might  recover 
the  tost  fio.n  the  municipality.  They 
concairrcLl  with  Jie  majority  of  the 
court  in  thiidcing  the  damages  com- 
plained of  owing  to  the  diiliciilty  ot 
carting  too  remote. 

Where  a  county  coimcil  deidares  a 
local  road  to  be  a  county  road  merely 
lor  the  pm'poso  of  abolishing  it,  thti 
Court  will  interfere  and  overrule  such 
abusive  exercise  of  power.  Corporation 
ihi  Coiiil^ iV Artliubanka  A  I'atoinv.  (I. 
.Judgment  conlirming,  0  Februaiy,  ISSb. 
Sii-  .A.  \.  Dorion,  C.  .!.,  liinnsay,Tessicr, 
Cross.  J^,abv. .).).  .^ir  A.  A.  Diiriou,  C.  J. 
.lissentini.'.'  '  Uep.  12  (^  L.  H.  ")7.  4  Dec. 
d'A   ;;"i-l.' 

A  byroad  homologated  as  a  chrirge 
on  certain  inoprietors,  without  any 
special  mention  of  the  fences,  after- 
ward- adopteil  by  the  municipal  coun- 
cil, and  to  be  maintained  at  their 
charge,  ol)liges  the  corporation  to  main- 
tain the  h.alf  of  the  fences  with  the 
proprietors  through  wliose  land  it 
passes,  if  it  is  in  a  line,  aiul  the  whole 
if  it  cuts  a  hnul.  Arts.  oA')  and  77.")  Af. 
C.  The  Cnrpiiration  of  L'Arenir  tf; 
JJiii/iiiii/.  (i.  Judgment  conhrming,  7 
October,  ISSl.  ^lonk,  Uamsay,  Tessier, 
Cross,  li:d)y,  J.I.  <.'ross,  .1.  dis.  on  a 
matter  of  detail.'.'  Leg.  News  ."14(3.  14 
Kev.  beg.  ")7(,». 

.\n  action  will  lie  against  a  municipal 
corporation  lor  the  l>ad  state  of  a  road 
under  its  control  owing  to  railway 
works  carried  on  under  a  statute,  and 
the  contractor  may  be  called  in  a-s 
l/araiil.  Mcdreecij  A:  The  t'orjiorulion 
of  Three  Iiicers.  C^.  Judgment  conlirui- 
ing,  M  ,'<ei>.  ISSl.  .Sir  A.  A.  Dorion,  C.J., 
Ramsay,  Tessier,  Cross,  Baby,  J.).  Itam- 
say,  .1.  dissenting,  thought  the  corpo- 
ration w<is  not  liable,  as  4VHS  held  in  the 
cases  ot  l.aviliert  A-  The  Coritoralion  of 
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Three    h'iver.s,  iiiul  J.c.sxaid  agaiii.-st  the 
^iiuie   (iorpojTitioii,  and   tliat   tlierol'oi(! 
there  was  nothing  to  i/araii  I ir.  Second- 
ly, that   if  the   contractor   was   acting 
under  the  .statute,  and  within  its  powers, 
the  raihvay   company   and  not  ho   was  '• 
liable,  unless  the  contractor  iiad  agreed  | 
lo  pay  the  damagos  necessarily   arising  j 
I'rom  the   works,  which  did  not  ajipear  | 
to  lie  tlie  ca«c. 

A  street  liailway  t^'onipany  author- ; 
i/(^d  by  st^itute  (*J4  \'ict.,  ch.  S4)  to 
vonstruct  a  track  upon  and  iilong  the 
liighways  in  the  pnrisli  o\  Montreal, 
l<-ading  into  the  streets  ol  the  City 
••  and   to  use  anci  occupy  any  and  such  ' 

•  parts  ot  any  of  the    streets   or   high- 
•  ways   aforesaid  as    may    be    lequin.'d 

■•  for  the  pui'pose  of  their  railway  track  j 

•  .uul  the  laying  of  the  rails  and  the  ' 
■•  running  of  their  cars  and  carriages," 
fxceeils  its  powers  by  laying  th(>  ti'ack 
(111  one  side  ol  a,  higiiway,  witiiin  six 
li'i't  from  the  line  of  the  adjoining  pro 
jicrty,  the  value  of  which  was  thereby 
L'reatly  <liminish(  il.  Where  a  right  of 
passage  is  given  it  should  be  exercised 
(i.i-  lequn  et  lioiio,  in  accordance  witli 
the  use  anci  destination  of  the  highway, 
so  as  to  cause  as  little  itu'onveiiience 
as  possible  (compatible  with  tlu^  exer- 
cise of  the  privilegei  to  the  jiublic,  anil 
the  adjoining  proprietors.  And,  in  the 
pi'esent  case  the  tiack  should  have 
liecii  coiistrucled  on    the    [larL    ol   tlir 


highway  used  by  vt^hicles,  ami  not  on 
one  side  thereof  u.sed  by  persons  on 
foot,  and  where  the  running  of  the 
curs  interfereil  with  access  to  the 
adjoining  property. 

Xeitiier  the  trustees  of  the  Montreal 
'l"urni)ike  roads,  nor  the  municipality 
of  the  jiarish,  had  any  right  toauthorize 
the  laying  of  the  track  of  the  railway 
on  one  side  of  the  highway,  so  as  un- 
n((Cessarily  to  injure  the  adjacent  pro- 
jii'ity.  Jk'oss  »l''  (Jill/  I'us.seiiifcr  liailwaii 
t'o.  .\l.  ,ludi:menL  reversing.  10  Sept., 
bST'.i.  Sir  A.  A.  Dorion,  0."  .1.,  Monk, 
J{ani<av.  Tessier.  doss,  .M.  Hop.  '_'4  .1. 
CO. 

The  Appellants  arc  resiionsible  for 
an  accident  caused  by  the  bad  state  of 
a  temiifnary  road  conslructiHl  by  the 
(Corporation  of  Montreal,  in  connection 
with  the  works  on  the  New  Aqueduct, 
to  serve  in  itlace  <il' the  i)ortion  ot  the 
turnpike  road  ot  which  the  Apinillants 
are  trii.^tees,  necessarily  cut  ofl'  <luring 
tli(r  progr<'ssol's;iid works.  The  Trustees 
of  the  }fi>u treat,  Tiinijiilce  Jioad  & 
iJuonat.  M.  .ludgment  continuing,  lil 
Sep.,  IS7S.  Dorion,  (".  ,)..  Monk,  itaiu- 
sav,  'IV.ssier,  <  '-oss,  ,1,).  Uep.  '!'•'>  .1.  IT"), 
'.I  Rev.  Leg.  ('..')  I.  1   i.eg.  News  .'iCG. 

RULE  OF  PRACTICE.  — 

AMI  I'l; Acrin:. 
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SAISIE-ARRET.  —  Cession     of     Ihe 
rights  of  a  contractor. —  Knowledge  of 

(lib  for Dor  ion  &,   Dufresne  et  a/~  (l. 

Judgment  reversing,  Deo.,  I8S2.  Sir  A. 
A.  Dorion,  C.  J.,  Uainsay,  Tessier,  Cross, 
Baby,  J  J.  Kanisay,  Baby,  JJ.,  dis.  as  to 
extent  to  whicli  judgnioiit  should  be 
reverse<l.     Kep.  5  Leg.  News  4 IS. 

It  is  ground  for  a  sni-iie-arrrl  "  That 
for  more  than  a  year  past,  said  Defen- 
dant has  been  unable  to  meet  his  en- 
gagements, according  to  his  own  a<linis- 
stons  ; — That  he  has  said  to  deponent 
in  writing,  in  answer  to  applications  for 
payment,  that  ho  could  not  hardly  find 
money  for  current  expenses  ;  That  he 
has  sold  and  disposed  of  a  great  portion 
of  his  household  furniture  and  effects 
and  secreting  them  ;  Tiiat  the  siiid  K. 
A.  Prentice  had  a  large  interest  in  cer- 
tain iron  ores  in  I'ictou,  Nova-Scotia, 
which  rights  and  interests  the  said 
Prentice  has  made  away  with,  in  whole 
or  in  part,  to  the  prejudice  of  dt-ponent 
and  other  creditors;  'i'hat  rt^cently 
having  become  itossossod  suddenly  ol  a 
considerable  sum  of  niDuey,  iio  has 
placed  the  sum  of  |40()().00  upon  a 
property  purchased  in  the  name  ot  his 
sister-in-law."  I'renlicc  iC;  Austin.  Jf. 
Judgment  confirming,  lSSoj>.,  ISTS. 

It  is  no  ground  for  the  issue  of  an 
attachment  against  tlH>  property  of 
Defendant,  that  ho  has  ailvertised  his 
furniture  for  sale.  I'rimean  ei  al.  <!'• 
Trttdeau.  il.  Judgment  confirming,  7 
,Inne,  187S.  Dorion,  C.  J.,  Monk,  Ifam- 
say,  Tessier,  Cross,  JJ.  Monk,  Tessier, 
JJ.,  dis.     liep.  8  Log.  News  500. 

Where  by  judgment  on  a  .saisie  arret 
e»  main  tierce,  the  ,svf/.s('  has  been  con- 
demned to  pay  the  amoimt  to  the  cie- 
ditor  of  his  creditor,  the  aaisi  is  not 
liable  to  an  action  by  his  former  credi- 
tor, so  long  as  the  saisir  arrrt  is  bind- 
ing.    'Th4t)erijc   A-    Fonmicr.    <^.  Judg- 


ment confirin'ng,  S  .Imie,  l8Ti'>.     I{t"i>.  S 
Rev.  Leg.  WM). 

The  attachment  in  the  hands  of  a 
garnishee  of  a  debt  afterwards  due  to 
the  Defendant  >)y  the  garnishee,  is 
valid,  if  such  del)t  becomes  duo  before 
the  garnishee  makes  liis  declaration. 
The  Molsov.'i  Ihnilc  <fr  Liona's:  M.  Judg- 
ment reversing,  22  Noveniber,  1881. 
Sir  A.  A.  Dorion,  C.  .1.,  ]{amsay,  'i'essier, 
Cross,  ]?aby,  J.T.  Ifep.  ')  be;:.  News  2.")i'. 
2  Dec.  d'A.  ITt). 

Bank  shanks  cannot  be  seizeil  by 
saifiieorrf't.  Hiidcn  et  al.  d:  Painchaiid 
el  at.  M.  .ludgment  confirming,  June, 
iST').  ^Inuk,  Taschereau,  Kamsay,  San- 
born, Belanger,  J.L 

j  Certain  goods  were  seized  by  saisie- 
■■  arrrt  niviplc.  'I"he  ( »pposants  inter- 
!  vened  as  being  proprietors  of  the  things 
I  seized,  but  instead  of  contesting  tlie 
i  rights  of  the  seizing  creditor,  they  gave 

a  bond  that  the  goods  should  be  f'ortli- 
'  coining  to  answer  the  judgment  of  the 
'  < 'ourt,  and  thus  got  the  things  into 
I  their  jxissession.  The  I'laintifl'succeed- 
i  ed  and  ])roi!eeded  to  execute  the  judg- 
1  ment.     The  sureties  then  opposed  the 

execution  as  being owneisof  the  things. 
.  Held,  reversing  the  judgment  of  the 
;  Superior  Court,  that  they  were  estopped 
I  from  urging  this  title  as  against  the 
I  seizing  creditor  until  they  had  returned 
•  the  things  seized  before  the  Court. 
'  Preros'f  ii:  Rodi/er.s  et  nl.  M.  21  .lune, 
j  bST'.t.  Sir  A.  a'.  Dorion,  <\  .).,  ^lonk, 
I  h'amsav,  Tessier,  Cross,  .1.1.  Monk,  .1., 
'■■.  (lis.  Rep.  24  .1.  IT'J,  2  Leg.  News  2^7. 

SAISIE-ARRET  EN  MAIN  TIERCE.— 

Con  testation  of  Declaration linildimj 

Societi/ La    Soci4t^    rermancnte   de 

Coustrvction  .0  Laeruix  et  at.  M.  'ludg- 
ment r(>versing,  IS  September.  1877. 
Dorion,  C.  J.,  Monk,  Hamsav,  Tessiei , 
.1.1. 
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SAISIE  EXECUTION.— Thfi  Defendant, 
in  making  an  .ahamionnipnt,  reserved  | 
buildings  constructed  by  him  on  the 
property  alter  the  Plaintiff  got  his  mort- 
gage. Held,  that  the  reservation  had 
no  effect,  and  that  the  removal  by  l)e- 
iendant  of  the  buildings  while  the  pro- 
])erty  was  untler  seizure  was  a  deterior- 
ation within  C.  < .'.  P.  «)4t>.  ( 1 )  Gailloux  et 
hI.A  Bureau,  (i.  Judgment  confirming, 
.S  February,  1 8X4.  Monk,  Rmisay,  Tes- 
sier,  (,'ross,  P»aby,  ,TJ.  'IVssier,  Baby,  JJ. 
(lis.  Hep.  7  Leg.  News  '.•0. 

A  soi/ur(!  on  a  curator  non  pos.iidenfe 
will  be  set  aside  on  opposition.  Tempest 
et  al.  k  lial>!f  et  al.  M.  .ludgment  con- 
tirniing,  20  Septemlfor,  I.HS2.  ."^ir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsav,  Tessier, 
Cross,  ,1,1.  liep.  li  Dec.  d'A.  if  I. 

Where  a  land  was  sold  conditionally 
on  tlie  purchaser  paying  the  price,  and 
tiie  pi.iciiaser  <lid  not  pay  and  the  laud 
was  in  tiie  possession  ot  tiie  ven<lor,  it 
cainiot  be  taken  in  execution  by  a  cre- 
el itor  of  the  purch.aser.  Wither  li-  Bills- 
rerf.  ]\[..ludguicnt  reversing,  :i'.)  March, 
ISS;;.  Sii-  A.  A.  Dorion,  *'.  ,f.,  llauisay, 
Tessier,  ,1.  <lis. 

Of  immoccnhle  prnpcytji Oppo.fition 

Id  .sale  iif  jiart Lors<|u«'  j»ar  une  oppo- 
sition atin  de  distraii-c  a  une  saisie 
•  riinuioubles,  lopposant  ne  rcclam«' 
<iu'uiie  partie  indivise  des  iinmeubles 
siiisis,  i(!  (Mvancier  saisissant  ne  peut 
lairo  ordonncM-  la  vente  de  la  p.artie  qui 
ii'est  pas  reclamee  i)ar  I'opposant,  .avaiit 
«iue  la  contestation  sur  I'opposition  ne 
soit  videe,  ou  du  moins  sans  donner 
avis  do  sa  requcte  a  la  partie  saisie. 
Ckinir  et  n'r  •(•  The  IVu.^t  aud  Loan 
to.     M.  .ludgment   reversinir,  •>!    Oct., 

ISS.].    Sir   A.  A.    Dorion,   C.  .].,  Monk.    

Kamsay,  Tessier,  (.'ross.  .1.1.  itep.  .{  Dec.        (i)  \vheii  the  shcrifr  luis  scizoil  an  imino- 
d'A.  2o'.l.  vciiblo  ujKiu  a   DcfciKiaiit  he  («n not  seize  it 

agiiiu  at  the  suit  of  ar.otlier  (Ui'ditor,  or  of  the 

The  provisions   coiitaijie<l   in  art.  t)42    ''■i'"'^  cr.>(litor  lor  anothi>r  <lebt.  as  long  as  thi; 

first  seizure  subsists  ;  but  he  is  bound  to  not(! 

any  subseipient  writ  of  exf  ation  as  an  oppo- 

biliion  for  payment  U|K)n  the  liret  writ,  and  in 
such  (ra.se  the  first  seizure  eainiot  be  abaii- 
(loneil  nor  suspended,  except  in  consequenee 
of  ojijwsitions  applieable  as  well  to  the  seizing 
creilitor  as  to  thosir  whose  writs  of  execution 
have  been  note(t  as  oppositions,  or  with  their 
J  consent,  or  by  order  ot  a  jvitlgf. 


C.  C.  P.  (1)  are  applicable  only  to  cases 
wherein  the  second  or  subsequent  writ 
of  e.\ecution  against  the  land  of  a  debtor 
is  placed  in  tlie  sheriffs  han<ls while  he 
is  still  in  possession  of  the  writ  on 
which  the  said  lands  have  been  seized, 
and  while  ho  is  still  in  a  position  to 
proceed  to  the  sale  of  such  lands  on 
day  fixed  for  the  sale. 

Accordingly,  where  an  opposition  has 
been  Hied  to  a  seizure  of  land  and  the 
seizure  has  been  suspended,  ami  the 
sheriff  Irns  returned  the  writ  and  j>ro- 
ciis  verbal  of  seizure  into  the  prothono- 
tary's  office,  a  second  seizure  of  the 
same  lands  may  validly  bo  made  for 
another  debt,  ami  the  sheriff  is  not  re- 
quired to  note  such  subsequent  writ  ol 
execution  as  an  o[)position  for  payment 
upon  the  lirst  writ.  Fuller  et  al  <fc  Flet- 
rJier.  M.  .Judgment  reversing,  15  Feb., 
ISSI.  Sir  A.  \.  Dorion,  C.  ,1.,  Monk. 
Ranisav,  Cross,  Babv,  ,1,1.  Kep.  2')  ,1.  9.). 
4  Leg.  News  2t),  1  Doc  d'A.  lOli. 

In  certain  cases,  as  when  the  same 
parties  have  another  suit  i)ending, 
which  may  alter  the  balance  of  indebt- 
edness, the  Court  may  suspend  execu- 
tion in  !x  case  decided,  and  the  suspen- 
sion of  the  execution  may  be  extended 
to  the  (iosts  of  the  attornies.  Dorion  A" 
Jfnriou.  M.  -ludgment  confirming,  ol 
octol>or,  ISS;;.  Sir  A.  .V.  Doiion,  C.  •!., 
Monk,    Ifamsay,     Tessier,     Cross,    .LI. 

SAISIE  CONSERVATOIRE.— The    m. 

paid  vendor  of  moveables  has  a  right, 
under  art  IJ4;>  of  the  Civil  (lode,  to 
demand  tlie  resolution  of  the  sale, 
under  the  circumstances  stated  in  that 
article,  even  after  the  expiration  of  the 


(1)  The  judgnM'nt,  debtor  ••niuiot,  nor  ean 
any  other  person,  (UU  timber  <>ii  the  pi-operty 
si'ized  or  in  any  manner  ili-tenorati'  t!i>-  siiint-, 
tin  pain  of  iM'ing  iinprisonid  for  a  term  not 
I  xcecifing  six  months,  under  a  rule  of  Court 
on  the  order  of  a  judge  in  vaealion. 
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<'ight  <lavs   allowed   for   reveiidicatiou 
l>yart.  I'J'J'A 

Jn  ill!  iUition  chuiniiij;  .such  ifsohition 
the  Plaintiff  has  a  right  to  attacji  tlio 
moveables  hy  a  saisie  coimcrcntoire, 
and,  although  his  attachnicnt  may  l)e 
in  the  nature  of  a  uninie  rcreiidicaiioii. 
it  will  nevertheless  avail  to  liini  as  a 
■<aiiiic  conxcrvutoirc.  Jlcnilersaii  «!• 
Trcmbhiji.  M.  Judgment  eonlinning,  ;) 
l-'ebruary,  ISTll.  Dorion,  ( '.  .)..  ^fonk, 
JJanisay,  Sanborn,  'lessiei',  .1.1. 

SAISIE  -  GAGERIE.  —  The  writ  of, 
sliould  contain  a  description  of  the 
property  leaseil,  and  a  geneial  refer- 
ence in  the  writ  to  the  i)roperty  men- 
tioned in  a  deed  ainiexed  is  not  sutli- 
<'ient.  The  executing  otiieer's  duty  is 
to  obey  the  writ  and  not  instructions 
outside  it.  llohilaille  if-  Mallet tc.  (}. 
J"  'gu.oiit  granting  leave  to  sippeal.  4 
>  'p..  187."».  JJorion,  <.'.  .F.,  ]\lonk,  Tas- 
•c)i.  'cnu,  l{anis!iy,  Sanborn,  .J.I. 

The  Insolvent  Act  of  1S7."),  sects.  7S 
luul  ll'."»,  liaving  given  a  summary  re- 
course to  i)rivileged  and  hyi)otliecaiy 
creditors  against  property  in  the  hands 
of  the  assignee,  has  taken  away  the 
right  of  the  lessor  to  proceed  by  .suLsie- 
^HKjcrte  in  the  hands  of  the  assignee 
Jicuii.solcil  <t"  Friijon.  (I.  .Judgment 
reversing,  4  J )ec.,  ISSO.  Sir  A.  A.  Do- 
rion, C.  J.,  ^lonk,  Itamsav,  (.'ross,  Laby, 
.],].  Hep.  1  Dec.  d'A.  7U.  ' 

Clauses  7S  and  12")  Insolvent  Act 
1S7.5,  which  gives  the  lessor  usunnnary 
j  emedy  lor  recovery  of  liis  rent,  ex- 
cludes the  right  of  action  by  saisie- 
ilUijerie.  Jicausoleif  i[.  Friijon.  t^  .Judg- 
ment reversing,  4  December,  ISSO.  Sir 
A.  A.  Doiion,  C.  .1.,  Monk,  Ifamsay, 
<  "ross,  Babv,  .1.1.  Monk,  -J.,  dissenting. 
Ji'eiJorted  J  J)ec.  d'A.  70. 

SAISIE-REVENOICATION  of  corn  in 
the  hands  of  carrier.  Cari'ier  pleaded 
that  the  corn  was  not  the  proi)erty  of 
J'laintitl's,  but  had  been  placed  in  his 
iiatids  b\'  one  Jhicknall  who  was  the 
'iwner.  Appellants  (Plaintiffs  in  the 
<'ourt  below)  borrowed  L'5,(H)(I  bushels 
of  corn  from  Jirown,  McMinn  A:  Co.,  and 
trave  .f  17.">t)U  assecuritv.  Thev  returned  , 


the  corn  but  diil  not  get  back  their 
money,  and  the  corn  was  sold  to  Buck- 
nail  who  paid  for  it.  l[eld,  confirming 
the  judgment  of  the  Superior  Court, 
that  the  A)>[)ellants  had  no  title  to  the 
corn  to  permit  of  their  attaching  it  in 
the  liands  of  an  iimocent  buyer,  and 
that  the  carrier  could  plead  the  defence 
of  the  owner,  liorrowman  el  al.  «^  liass. 
.ludgmcnt,  IS  December,  lS7t').  Monk, 
li'amsay,  Sanborn,  Tessier,  J.J.  The 
Chief  .lustict^  was  jiresent  at  the 
hearing  but  did  not  take  i)art  in  the 
judgment. 

A  <|uaMtity  of  butter  being  seized  bv 
saisie  receiidicalioii.  the  Plaintiff  ob- 
tained possession  ol'  it,  on  giving  secii- 
ritj  (.SOU  C.  C.  P.)  (1)  that  he  would 
return  the  butter  or  the  value  of  it 
according  to  the  jadgu)ent  to  be  ren- 
dered in  the  case.  Plaintilf  abandoned 
the  suit  and  Defendant  sued  the  secu- 
rities for  tlu^  butter  or  its  value.  Held 
that  the  sureties  were  liable.  I'oiilin,  dr 
Hiidon  et  (il.  M.  .ludgment,  1")  Septem- 
ber, 1S74.  J)oriini,  C.  ,J.,  Monk,  Tasche- 
reau,  b'amsay,  Sanborn,  .1.1.  Kep.  b  Leg. 
News  ;J14. 

SALARY.— /'"//'"<■"/   (>.t\  I'll    sliare  of 

pro  tils Appellant  in    Februai'v,  ISti'J, 

agreed  to  serve  liesi)oudents  as  mana- 
ger of  the  bile  and  (iuaraiitee  Depart- 
ments of  the  Kespoiideiil's  business  at 
a  salary  of  $!',(»()(»  and  a  commission  of 
ten  percent,  on  the  net  balance  i;arried 
overun  tlie;jlst  December  of  each  year 
in  th<'  l.ii'e  and  Cuarautee  Insurance 
Dei)artiiH'nt  alter  payment  of  all  losses 
and  i\\pi'nses  therein,  the  ^aid  agree- 
ment to  (late  from  and  after  the  Ih'st 
of^May.  iSil',),  with  a  fiee  dwelling  on 
the  premises  of  the  Respondent.  Ap- 
jiellant  entered  into  tli(^  sei'viee  of 
Jicsixindent  as  manager  under  such 
agreement,   and  eoiitiiuied    to    act    i'or 


(D  Tin;  Dfrciuliint,  iipim  a  diMiiaiul  iu  ic- 
vciidicatioii,  may  iiavc  the  I'llicts  returned 
into  Ids  po.sx'ssion  uiMin  giving  good  and  siif- 
ticicnl  siuvticfs  that  liu  will  luoduce  tliom 
wlicu  riMjuircd,  which  In'  is  in  such  ciisi- 
liouiid  to  do  in  the  same  manner  as  any  judi- 
cial sc(|iu.stnaiir.  Nevertheless  the  Court  or 
judge  may,  according  to  circumstances,  grant 
jiossession  of  the  ellVcis  to  the  I'laintilf,  sub- 
ject to  tlie  same  coiiditiou.i. 
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llieni  from  -May  ISC',)  to  .Nfay  Is7(».  'I'll." 
Appellant  then  contented  that  the  net 
!>danee  in  the  guarantee  department 
which  should  liave  been  carried  ovi^r, 
and  upon  which  he  was  entitled  to  Iiis 
commission  of  ten  per  cent  from  the 
;;lst  December  ISC.',!,  was  *l2,4t)y.(JS, 
.and  in  lieu  the  Respondent  erroneous- 
ly rna<le  the  net  iKilance  ^7,b"»4.4i  hy 
cie(hicting  tiierefiom  certr.in  lo.sses  k.c. 
Jfe/il,  that  he  was  not  <'ntitled  to  his 
IK  J),  c.  on  accounts  unsettleil  on  the 
■  llsf-  Dec,  and  his  claim  must  be  re- 
duced in  proportion.  Rmrlbujs  A  Ci- 
tizens Insurance  and  Inresfnient  Co.  S 
1{.  F>.  .ItlS  (ID.  ISTtl.  iM  .Judgment 
confirming,  '22  .lune,  ISTtl.  Dorion,  C 
,!..  Monk.  K'umsay,  Sanboi-n,  '!'essi<'r,  .J.l. 

SALE. 
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5J  30. 

rossu.s.siox. 

'•  .Sale  is  a  contract  liy  which  one  party 
gives  a  thing  to  the  other  for  a  price  in 
money  which  the  latter  obliges  himself 
to  pay  for  it — It  is    j>erf'ected    hy  the 


consent  alon<'  ot  the  parties,  althougi* 
tht>  thing  sold  be  not  then  delivered  : 
subject  nevertheless  to  the  provisions 
contained  in  article  1027,  and  to  the 
special  rules  concerning  the  transfer 
of  legistereil  vessels."  (3.  C.  1472. 

This  article  establishes  a  rule  ditler- 
ing  from  that  of  the  oUl  law.  Under 
favour  of  the  (wcejition,  the  doctrine  of 
the  Courts  has  limite<l  the  extent  of 
the  change. 

A  sale  may  be  verbal,  as  to  evidence 
of  such  .sale.  McLellan  (f;  McJjeltan.  51. 
•Judgment  reversing,  March,  lS7r).  Do 
I'ion,  C.  J.,  ^fonk,  Tas('liereau,  b'amsay, 
JJelanger,  .1.1.  Taschereaii,  b'aiiisay,  .J.I., 
(lis.  as  to  sufliciency  of  evidence. 

Where  a  sale  is  fraudulent   the    prc- 
sumjition  of  poss(^ssion  may  be  rebutt 
ed.    Kihjonr  (!'•  Loijan.   M.   .Judgment 
conlirming,  .'!  February.  ISSO.  Sir  A.  A. 

I  Jlorion,  < '.  -J.,  Monk,   liamsay,    Tessier. 

j  Cross,  .J.J.  Jvaiusay,  .F.,  dissenting  as   to 
the  siiflici(Micy  of  the  evidence. 

s'  I.  To  wife,  of  necessaries. — .\  wife 
coitntnineen  /(/<'m.v,  wlio  purchases  neces- 
saries tor  tin'  famiiyof  her  husbau<l  and 
,  htM's.-ll,  only  binds  tin-  community  ami 
!  in  no  way  binds  herself  jiersonally,  un- 
less sh(?  afterwards  accepts  the  commu- 
nity, and  then  only  to  the   extent  of 
one  half,  or  (where  there  is  an  invento- 
j  ryi  to  the  extent  she  may  have  profited 
,  by  the  community. 
I 

I       .\  wilt',    scjiardc   <le   hiens,  who    \mv 

chases  necessaries  for  the  family  of  her 

hiisbiind  ami    herself,    but   not    in  hei' 

own    name,   and  wlii(^li    purciiascs  are 

i  charL'ed  l.y  the  scMU'r  to    the    husband, 

i  is  not  liable  to  the  seller  for  the  price 

.  of  such   necessaries,  lludon   et  al.    tl: 

Marcean.  }>l.  Judgment   reversing,    14 

i  Dec,  IS7S.  Dorion,  C.  J.,  Monk,  liam- 

I  say,  'fessier.  Cross,  ,I.J.  Rep.  2.'J  J.  40.   1 

I  Leg.  News  OOo.  4  J{ev.  Leg.  01'.). 

Where  goods  are  .-old  to  the  husband 
anil  credit  is  given  to  him,  his  wife 
separated  as  to  property  will  not  be 
held  liable.  (The  case  of  lludon  et  al. 
dj  Marcean,  referred  to  23  J.  45.V  Pa- 
qnette  k  Gnertin   et   al.  >L  .Judgment 
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■tontiruiiiijj;.  14  June,  IST'.K  Sir  A.  A. 
J'orion,  C.  .1..  Monk,  J^'Huisay,  Tcssier, 
Cross,  .1.1.  lkei>.  '1  Lej;.  News  210. 

A  wile  n^patee  de  biens  is  not  liaMo 
I'oi-  tlic  price  of  necessaries  lurriislied 
to  tlie  liiisbund,  and  on  his  credit. 

Nor  can  she  become  liable  by  endors- 
ing his  i)romissory  note  given  in  pay- 
jnent  of  such  effects.  Bruneau  d: 
lUirnes  el  vir.  M.  .Judgment  reversing, 
•_'2,Jinie.  bSSO.  Sir  A.  A.  Dorion,  C.  .1  .i, 
M(ndc,  Hamsay,  Cross,  J.I.  Monk,  .J.  dis. 
Kep.  3  Leg.  News  ;;ul,  2.")  J.  245. 

Evidence — Where  the  father  and  son 
Jiave  the  same  names,  and  the  venilor 
<ron tends  sale  was  to  the  lather  and  not 
to  the  son,  ami  that  the  entries  in  ven- 
ilorsbookswere  debited  to  the  son,  and 
the  fact  tliat  the  goods  were  delivprecj 
at  the  son's  place  of  business  will,  if 
unexplain(Mf  be  conclusive  evidence 
that  tile  sale  was  to  the  son,  and  the 
father  cannot  be  charged  witli  them 
witliout  proof  in  writing  of  his  under- 
taking to  pay  for  them.  Masson  et  al. 
V  !^oviiniqne  lio.iaire,  pere.  M.  .Tudg- 
jiiont  confirming,  2  Fell..  18SI.  Sir  A.  A. 
.f)(n'iou,  <". 
JJaby,  ,1,1. 


Monk,    h'.'unsay,   ('ross. 


A  memorandum  of  a  sale  made  at 
the  request  of  Defendant,  though  not 
signed  by  liim,  will  be  a  sufficient  com- 
Dicncement  de  2>rettve  to  admit  parol 
•  vidence  on  an  action  to  execute  a 
fleed.  Bernard  A  Bon/in  et  al.  Q.  Judg- 
ment reversing,  7  September,  1874. 
I)oiion,  C.  ,1.,  Monk.  Tascliereau,   Kam- 


-ay.  Sanborn,  ,)J. 


"Wliero  a  party  by  a  letter  refuses  to 
J  oceive  delivery  of  gootls,  giving  as  jire- 
text  the  fidlure  to  conform  to  the  con- 
ditions of  the  contract,  such  letter 
furnishes  a  commencement  de  prenve 
/lar  coil,  and  enables  Plaintiff" to  esta- 
l)lish  his  case  by  parol.  Lamont  & 
Itonaync  et  al.  M.  ,Tudgment  confirm- 
ing f.">  September,  1874.  Dorion,  C.  ,1., 
Monk,  Tascliereau,  Kamsav,  Sanborn, 
,fj. 

Where  it  was  admitted  that  there 
Avas  no  writing  to  establish  the  alleged 


contract,  <|uestions  put  to  the  witness 
tending  to  prove  an  acceptance  of  the 
goods  by  words  were  properly  over- 
luled.  Mtinu  et  al.  *(•  Ber<jer.  M.  Judg- 
ment confirming,  'A\  Oct.,  1883.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Kamsay,  Tessier. 
Cross,  JJ.  Kep.  ('>  Leg.  News  'MVA.  This 
judgment  was  reversed  by  the  Supreme 
Court;  but  the  renson  why,  has  not 
been  revealed,  save  by  the  varying  tale 
of  rumour.  It  is  faid,  that  the  Supreme 
Court  held,  that  no  wiiting  was  neces- 
sary. This  would  be  a  comprehensible 
ground,  for  it  would  only  amount  to  a 
ruling  on  the  interpretation  of  certain 
articles  of  the  (.'ode.  But  another 
ground  has  been  confidently  put  for 
ward  by  jiersons  present  when  the 
judgment  was  delivered.  They  say,  it 
was  maintained  that  the  evidence  was 
stopfied  too  soon,  and  that,  although  a 
writing  was  necessary,  it  did  not  follow 
this  evidence  might  not  be  produced 
later,  ft  is  to  be  hoped  that  this  last 
report  is  correct.  It  is  better  that  the 
judges  of  the  Supreme  Court  sliouKl  be 
ignorant  of  the  onlinary  judicial  rules 
in  matters  of  detail,  than  that  they 
should  disastiouslv  iiii»inter[)ret  the 
Coie. 

§  •'!.   Undiscovered  princijntl Tender 

—  A.,  acting  for  B.,  his  undiscovered 
principal,  sold  to  C.  a  cargo  of  coal  to 
arrive,  (/.  to  have  the  option  of  taking 
the  coal  at  the  weight  given  in  the 
bill  of  lading  or  of  having  it  re-weighed 
at  seller's  expense.  C.  accejrted  the 
coal  without  re-weighing,  but  after- 
wards weighed  it  in  his  own  yard, 
without  notice  to  the  seller,  and  mixed 
it  with  other  coal.  7/e/rf,  (1)  that  ]'>. 
the  undiscovered  principal,  might  sue 
on  the  contract  in  his  own  name.  (2i 
That  C.  by  tendering  in  his  second 
plea  the  price  of  the  coal  admitted  to 
have  been  receiveil,  acknowledged  that 
the  action  hail  l)oen  properly  ()rouglit 
by  B.  (;])  That  C.  by  accepting  the 
coal  without  re-weighing  forfeited  his 
rights  in  respect  to  a  deficiency.  2^he 
Canada  Shipping  Co.  tfc  The  Victor 
Utidon  Cotton  Co.  M.  Judgment  rev- 
ersing, 24  March,  1882.  Sir  A.  A.  Do 
rion,  C.  J.,  ilonk,  Kamsay,  T'essier, 
Baby,  JJ.  The  Chief  Justice  &  l?amsay, 


J. 


dissenting. 


Reported 


Leg. 


News 


ti.; 


SAM-: 


.III'.!.  2  Dfc.  il'A.  ;;."•(;,    This 

w.ia  attiniii'd  in  llio  Suin-eiut'  Court. 


jiKlgiiunit 


A  deed  of  sale  only  tiiinslers  the 
title  of  the  vendor.  So  where  goods  ure 
seized  in  the  possession  of  A,  and  B  jtro- 
teuds  she  has  a  title  to  them  from  C. 
]).  must  show  that  the  pretended  ven- 
<lor  was  owner.  Larue  &,  vir  d:  Molnons 
Hank.  M.  Judgment  contirminjj,  '> 
K.'hruary,  ISSO.  Sii-  A.  A.  Dorion,  C.  .1.. 
Monk.  Kaiusay.  'I'essiei',  <"ross.  .J.J.  Tes- 
-i.>r,  .J.  (lissentiuj;. 

A  diH'd  puriiorting  to  be  a.  »Ioed  of 
-iilii  of  niovtjaljles  may  really  l»e  only  a 
)jlod>.'e,  and  if  the  real  owner  keeps  tiie 
tliinirs  in  liis  possession  thi'v  may  J)o 
seized  hy  another  ereditoi'.  un«l  an  in- 
Kuvention  hy  tlie  party  claiminj:  on 
I  lie  deed  will  In-  dismissed.  Gordun  cl 
■il.d-  JIu/tc.  .M.  .JiidgmtMit  eonKrming. 
hi  Septemljer,  ISTU.  Sir  .\.  A.  Dorion, 
< '.  J.,  -Monk,  liauisay.'ressiei,  Cross,  J,J. 
lleji.  i:  Leg.  News  ;;+N. 

A  sale  of  iiiov(^al)les  with  a  contre- 
'I'lh'c  stipulating  this  sale  was  only 
passed  to  secure  the  payment  of  money 
due  to  the  apitartiut  purchaser,  with 
I  he  condition  that  the  latter  should 
vt'tioeede  the  moveables  as  soon  .is  the 
debt  was  paid  constitutes  a  pledge 
■lud  not  a  sale.  Vary  &  The  Paper  Com- 
fxni)/  of  Canada  tf-  al.  Q.  Judgment 
.'iinfirming,  f)  June,  IST'J.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Hamsav,  Tessier, 
•  Yoss,  JJ.    Keported  10  Itev.  Leg.  501. 

Where  a  deed  purporting  to  be  a 
deed  of  .''ale  oidy  constitutes  a  pledge, 
1  here  must  be  tradition  to  givH  lien. 
I'urenf.  tD  Falardean.  Q.  .Judgment 
<  ontirming,  f)  .June,  ISSO.  Sir  A.  A.  Do- 
lion,  C.  .1.,  Monk,  IJamsay,  Tessier, 
<'ross,  JJ.. 

^^4.  OJ'pled(/e. — A  quantity  of  tim- 
iier  was  ]>ledged  lor  the  payment  of  a 
■iiaft,  anil  if  the  draft  was  not  paid, 
I  he  holder  was  to  sell  the  wood  and 
place  the  proceeds  to  the  owner's  cre- 
dit. The  draft  was  not  paid,  the  owner 
'if  the  wood  became  insolvent,  and  the 
jiledgee  sold  the  wood,  of  which  he 
never  had  actual  delivery.  Ueld,  that 
I  ho  pledgee  could  not  place  the  balance  j 
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of  tlie  price  of  sale,  after  paying  the 
drrtft,  to  the  credit  t)f  a  former  indebt- 
edness of  the  owner.  Perkinn  A-  Rosji 
d-  Smith,  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Hamsav,  Tessier,  Cross,  .1  J.  Q.  S  March, 
KSSO.  ifeporteil  0  il  L.  li.  05. 

Whore  .Appellant  had  pledged  a 
number  of  shares  of  stock  with  a  bank 
for  advances  and  the  latter  .sold  them 
without  authority  of  Appellant  to  do 
so.  Jfeld,  that  the  bank  was  liable  in 
damages.  Gilmun  d:  Campbell..  M. 
Judgment  reversini;,  .SO  December, 
I.S8.V.  Sir  A.  A.  Diirion,  C.  J.,  Monk, 
Itamsay,  Cross,  ,IJ. 

Wlusre  a  sale  of  real  estate  is  ma<le 
by  an  insolvent,  to  a  person  knowing 
his  insolvency,  and  the  apparent  ven- 
dor keeps  jiossession  of  the  lands  sold, 
the  deed  will  be  deemed  to  be  simul- 
ated and  to  have  been  made  to  defraud 
the  creditors  of  the  vendo.'.  Marcoux 
d-  Lernnx.  M.  Judgment  reversing,  2i> 
!  March,  iSS.;.  iSir  A.  A.  Dorion,  C.  J., 
Monk,  h'amsay,  Tessier,  Baby,  JJ. 

AVhme  it  ajipears  by  the  a  Imission 
of  a  paity  that  reaocpiired  a  deed  u» 
real  o-tate  to  secm-e  an  hypothecary 
debt  ami  that  he  had  verbally  agreed 
with  the  owner  to  return  the  lan<l 
when  the  amount  of  debt  and  interest 
was  paid  he  maj'  be  dispossessed  of  the 
property  Ijy  the  creditors  of  the  vendor 
on  their  giving  security  that  the  debt 
and  interest  will  be  paid.  Pacaud  & 
Ilnston.  Q.  Judgment  confirming,  S 
March,  1877.  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Karasay,  J.  dissenting. 
Keported  S  Kev.  Leg.  W.) ; .{  Q.  L.  R.  214. 

Real  estate  estimated  to  be  worth 
about  SI  1200  was  sold  to  a  j)erson  with- 
out moans,  for  a  consideration  stated  in 
the  deed  to  be  $.'i,(j.M),  No  money  wa;i 
paid,  and  the  vendors  remained  in  pos- 
session. The  vendee  executed  a  deed 
of  obligation  and  hy|)otheo  in  favor  of 
the  vendors  for  the  unpaid  instalments. 
Two  of  these  instalments,  amounting  U» 
$2  000,  were  subsequently  transferred 
by  the  vendors  to  W.  in  i>ayinent  of 
gootls. 

Held  : — That  the  sale  of  the  proia'rty 
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and  the  oblif^iitioii  ami  liyiKjllic'  in 
tavor  of  the  vendois  IxMii.t;  siiiiulntcd 
and  fraiidident,  W.,  was  entitled  to 
have  tlie  deod  of  ol)li;;ation  and  Iiypo- 
thee  from  tho  vendo(^  to  thd  vtMidoi-s 
Hetasiilcas  re;:ards  him  ^tho  vondct^ 
heinfj;  a  party  to  xho  suit),  and  to  ask 
that  the  vondors  be  condoinnod  to  pay 
for  the  ;^ooils  as  his  personal  (lol>tors. 
niacfc  et  al.  i(-  Watlcer,  "Si.  .Iudgm<:nt 
confirming,  '.>  Deocmher  iSS4.  Sir  A.  A. 
Dorion,  ('.  .J.,  Monk,  IJanisay,  Ti-s.^iir, 
Cross,  JJ.  ]\[onk, '/"ross,  J.).,  dissenting 
Jlop.  M.  L.  K.  I.  <,>.  15.  214.  s    1,.-   News 

r.7. 

A  sale  of  maehineiy  in  a  mill  attached 
(I  for  el  tl  cUivs,  and  lormiiiga  nect>ssary 
part  of  the  mill,  to  a  piiest,  the  lirother- 
indaw  of  the  vendor,  who  remains  in 
possession  of  tliG  mill  and  maehinery, 
and  who  held  himself  forth  as  ownei' 
thereof  and  acted  as  if  he  were  such 
owner,  will  ho  held  to  he  a  simulated 
sale,  and  not  to  convey  the  i)roperty  of 
the  said  machineiT.  TliiJmuileaii  A' 
Jfailley,  M.  -liidgment  reversing.  2-'i 
Jan.  lA,S3.  Sir  A.  A.  Dorion  C.  .1..  Ifam- 
say,  Tessier,  Cross,  Baby  .1.1. 

A  purchaser  of  niovalihi  ]noperty  on 
certani  con<litions  is  not  obliged  to 
acroept  delivery  of  tlie  articles  sold,  if 
those  conditions  are  not  complied  with. 
Laxugne  &  Villars,  ^f.  .hulgment  con- 
tirming,  14  Decendicr,  1877.  Sir  A.  \. 
J^orion  C.  .1.,  Monk.  Uamsay,  Tessiei  it 
Cross  JJ. 

Special  warranty  as  to  manufacturer 
of  article  sold.  Jiicliardnon  <f-  Lemesu- 
rier.  Q.  Judgment  confirming 7  Decem- 
ber IcSNU.  Sir  A.  A.  Doiion,  C.  .J.,  i\Ionk, 
Ramsay,  Tessier,  Cross  J  J. 

Where  a  stove  was  to  be  made  accord- 
ing to  certain  diiections,  a.nd  these 
were  not  complied  with  ;  but  the  pur- 
chaser accepted  it,  used  it  and  did  not 
tender  it  back,  he  will  bo  compelled  to 
pay  the  price  agreed  upon.  Semhle,  the 
purchaser  might  have  pleaded  less 
value,  which  he  did  not.  JJwane  <f: 
Burns,  M.  Judgment  confirming,  14 
December,  1878.  Sir  A.  A.  Dorion, C.  .T., 
Monk,  Ilamsay,  Tessier,  Cross,  tIJ. 


A  settlement,  of  aecount  including 
the  goods  .sold  is  a  waiver  as  to  any  ob- 
jection to  the  quality.  Diilmime  A- 
Ai/otfe,  Q.  Judgmoni  reversing,  l'.»  June. 
I.S8().  Sir  A.  A.  Dorion,  (J.  .1.,  Moid<. 
Kainsay,  Tessier,  Cross  .],].  h'ejjorted  '■> 
Li'g.  .News  '2'1>. 

Where  a  J)arty  has  ac(!epted  imd  re- 
taine(l  goods  sold  to  him  for  part  of  a 
eontract,  and  afterwards  declines  to 
I'lilfil  his  part  of  the  conditions  of  sale, 
he  cannot  claim  dajnagcs  from  the 
other  paity  on  the  ground  that  the 
goods  accepted  were  of  inferior  ((uality. 
Kennefl;/  A:  Falardeau.  Q.  Judgment 
conlirmmg.  7 -fune,  IS7'.l.  Dorion,  C.J. , 
.Monk,  h'amsay,  Te.«sier,  Cross,  .1.1. 

It  is  no  defence  to  an  acstion  for  the 
balance  remaining  due  on  the  price  of 
an  article  that  has  been  .accepted  and 
retained,  that  it  is  worthless.  Lalonde 
cl  (d.  il'  Aldvic.  M.  Judgment  confirm- 
iug.  12S  .January,  I87S.  Dorion,  (J.  .1., 
Monk,  Ramsay,  Tessier,  Cross,  J.I. 

Where  real  estate  is  sold  des-eribed 
as  being  bounded  on  one  side  by  "  Bel 
mo'it  Avenue,"  there  i>eing  in  fact  no 
avenue  l^ut  Ji  [)rojected  street,  not  be- 
longing to  the  vendor,  it  is  not  a  war- 
i-anty  that  there  will  be  a  street  niadc^ 
there.  Wuad.  <t  Sl-Gerinain  et  al.  ]M. 
'.  .(udgmentconiirming, with.some reserve 
-\  iNovomber,  1882.  Sir  A.  A.  Dorion, 
C.  ,r.,  Monk,  Ramsay,  Tessier,  Cross. 
.1.1.  Tessier,.!.,  dissenting. 

i  5.  .^;rrtr.— Under  a  convenant  to  sell 
and  convey  "  all  the  estate,  right,  title. 

!  interest,  claim  or  demand"  that  the 
vendors  had   in  certain   lots   specified, 

:  an  action  for  damages  camiot  be  main- 

i  tained  against  the  vendoi's  for  failure 
to  deliver  the  whole  of  the  lots  men- 
tiono'J,  where  they  lja<l  included  by 
mistake  a  lot  to  which  they  had  no 
claim.  Fulton  <t  McDonnell  et  al.  JI. 
Judgment   confirming,   lil   September, 

,  187n.  Dorion,  C.  .f.,  Monk,  Ramsay. 
Tessier,  Dunkin,  .1  J.  Rei)oited  1  Leg. 
News  ;i;j  I . 

Error  in  the  minutes  of  seizure  as  to 
the  contents  of  an  immoveable  bearing 
a  cadastral  nuujber  will   not  alone  sup- 
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port  a  demand  by  the  purchaser  to 
lijive  the  sale  amended  on  tho  ground 
of  misdescription,  even  where  a  lot  of 
30  feet  fiont  is  ilescribed  as  having  4") 
feet  front.  But  where  it  is  described 
as  having  a  house  upon  it,  when  in  fact 
the  house  was  partly  on  the  lot  and 
jiiirtly  on  anotiiei',  tho  purchaser  may 
liave  the  sale  set  aside  for  misdescrip- 
tion. La  Vompaifuie  de  Pret  et  CrMit 
Foncier  ct  Baker  et  al.  M.  Judgment 
eonfirming,  Hi  .Sep.,  IIST'.).  Sir  A.  A. 
i>orion,  C.  J.,  Monk,  Kamsay,  Testier, 
Cross,  .1.1.  Kep.  24  .1.  4J. 

The  value  of  a  delioiency  in  (piantity 
of  land  sold  may  be  recovered  by  an 
iu'tion  of  damages,  and  the  diminu- 
tion of  price  allowed  by  art.  1201  C.  C, 
is  only  a  measure  of  damages.  Duutrc 
if'  Jinii/^re  et  al.  .ludgment  reversing, 
2!  Dec,  iS7S.  Dorion,  C.  .).,  Monk, 
K'amsay,  Tessier,  Cross,  .i.l.  Kep.  24  .J. 
17. 

Where  [iroperty  was  soM  without 
meastn-ement  to  persons  who  had  been 
long  in  possession  and  who  knew  per- 
fectly what  they  were  buying  they  will 
not  be  permitted  to  defeat  the  vendor's 
action  by  pleading  the  d^/aut  de  conte- 
nance  according  to  an  official  plan. 
Bruneaii  et  vir.  iD  Benoit.  M.  .Judgment 
(tonfirming,  'J  December,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Baby,  .T.F. 

§  0,  Encumbrance.  —  Notwithstand- 
ing a  clause  in  a  deed  of  sale  of  land, 
iliat  the  purchaser  might  at  any  time 
keep  the  whole  or  any  part  of  the  pur- 
eiiaso  money  in  his  hamls  until  the 
vendor  should  furnish  him  with  a 
i'ogistrar"s  certificate  showing  the  pro- 
perty to  be  free  and  clear  of  all  mort- 
gages and  inciunbrances  whatsoever, 
ilie  purchaser  in  an  action  for  the 
1  eoovery  of  a  portion  of  the  purchase 
;noney,  will  be  condemned  to  pay,  in 
tlie  absence  of  such  a  certificate,  when 
;t  is  shown  that  he  has  in  his  hands  a 
sufficient  balance  of  the  purchase 
money  to  meet  any  possible  disturbance 
or  trouble  in  his  possession  of  the  land 
^old.  McDonnell  <fr  Goundry.  M.  Judg- 
ment confirming,  22  December,  1877. 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessier,  , 
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Cross,  ,1J.    Dorion,   C.  J.,    dissenting 
Keported22J.  221. 

With  stipulation  that  a  portion  of 
the  price  shoidd  remain  in  the  hands 
of  tho  purchaser  till  the  decision  of 
certain  legal  proceedings  relative  to  an 
assessment  l)y  the  corporation  for  a 
public  improvement.  ILdd,  tliat  tho 
suit  had  been  deci<leil,  and  tltat  tho 
purchaser  was  no  longer  exposed  to 
any  danger  from  tho  tioid)le  provideil 
for,  and  therefore  was  obliged  to  pay 
tho  balance.  But  that  as  tlie  corpora- 
tion had  since  obtained  legislative 
power  purporting  to  authorize  a  new 
assessment,  the  purchaser  was  only 
condemned  to  i)ay  portion  of  the 
balance  of  the  price,  to  wit  $")()0  on  re- 
ceiving security  that  he  woidd  not  bo 
trouble  hy  this  new  assessment.  Vhalnt 
<t'  La  Banqne  Jacques  Cariier.  M.  Judg- 
ment reversing,  20  September,  1882. 
Sir  A.  A.  Dorion,  C.  .F  ,  Ramsay,  Tessior, 
Cross,  Bal)y,  .1.1.  Tessier,  .J.,  dissenting 
as  to  eosts.  2  Dec.  d'A.  ;J6'.). 

Condition  that  the  whole  price  should 
become  exigible,  in  case  of  sale  with- 
out the  consent  in  writing  of  tho 
vendor.  Tlie  owner  sold  to  a  building 
society  promising  to  erect  a  building 
and  the  usual  clauses  in  such  contracts 
of  reimbursing  the  building  society. 
The  heirs  of  Logan  claimed  the  whole 
I)rice.  The  building  society  pleaded 
that  they  had  a  right  to  retain  the  pro- 
perty till  they  were  re  imbursed  the 
money  expended  by  the  previous 
holder,  really  by  tho  society.  The 
Coiu-t  held  that  the  work  was  not  done 
by  the  buii<Iing  society  or  with  their 
money,  but  by  the  previous  holder, 
who  was  personally  liable,  and  who 
therefore  hail  no  claim  for  re-imburse- 
ment.  Grant  et  al.  tfc  La  Soci4t4  Per- 
manentc  de  Construction.  M.  .Judgment 
reversing,  2.5  .January,  1883.  Sir  A.  A. 
Dorion.  C.  .J.,  Kamsay,  T'cssier,  Cross, 
Baby,  J.J. 

A  special  condition  of  sale  in  which 
Defendant  has  no  interest.  Real  estate 
of  a  substitution  was  sold,  and  the 
purchase  money  was  allowed  to  remain 
in  the  hands  of  M.,  the  purchaser, 
until    another   investment  should  be 
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found.    Subsequently,  a   mode   of  in- 
vesting the  purchase  money  wus  duly  , 
authorized  by  a  family  council.     Held,  ' 
that  M.  could  not  refuse  to  pay  over  ! 
the  money  on  the  ground  that  the  pro-  ' 
posed   investment  was    not  in    strict 
accordance  with  the  terms  of  the  deed 
creating  the  substitution.  Mullin  et  al. 
&   Michov.  M.  Judgment  conKrming, 
14  December,  IHTh.  I)orion,C.  J..  Monk, 
Ramsay,  Tessiei',  Cross,  J.I.  Reported  I 

Leg.  News  (lO^.  i 

I 

Appellants  sold  a  piece  of  property 
to  Respondent  on  which  there  was  a 
dam.  Respondent,  alleging  that  Ap- 
pellants use  and  liave  possession  ot 
this  dam,  calls  upon  Appellants  to 
destroy  it.  Appellants  admit  that  the 
dam  is  in  their  possession  and  under 
their  control,  and  the  judgment  is  for 
the  Plaintiff  Respondent.  Price  et  al.  k 
Chartre.  Q.  Judgment  confinning,  4 
October,  1884.  Sir  A.  A.  Dorion,  C.  J.,  , 
Ramsay,  Tessier,  Cross,  Baby,  J  J.  | 

§  7.  Promise  of, — Wilbei'  gave  Cro-  • 
teau  a  deed  sous  seiny  2>rire  to  the  fol- 
lowing effect :  j 

"  This  indenture  or  bond wit- 

"  nesseth  that  John   Wilber halh  ' 

•'  this  day  sold,  granted  and  barifoined, 

"  to  the  said  John   Croteau for  the 

"  consideration  or  price   of  one    thou- 
"  sand  dollars  currency,  lot  No, " 

"  When  the  said  -John  Croteau  has 
"  paid  the  suid  stun  of  one  thousand  I 
"  dollars  unci  all  interest  thereon,  the  ! 
"  said  John    Wilber  will  give  the  said  ' 
"  John  Ci'oteau  a  good  and  warranty 
<•  deed." 

Croteau  did  not  pay  the  price  or  any 
part  of  it,  and  before  seizure  he  desisted 
from  the  purchase  and  gave  it  back  to 
the  vendor.  Wilber  &  Boisvert.  M. 
Judgment  reversing,  29  March,  1883.  ' 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tes- 
sier,  Baby,  J  J.  Tessier,  .1.  dis. 

Action  to  oblige  Defendants  to  ex-  \ 
ecute  deed  of   sale.    Question  as   to 
interpretation  of  agreement  to  divide 
liypothec  according  to  a  plan.  Archam- 
bault  d-  Massicotte.  M.  Judgment  con- 


firming, 14  June,  1878.  Sir  A.  A.  Do- 
rion, C.  .1.,  Monk,  Ramsay,  Teasier. 
Cross,  JJ. 

Evidence  as  to  verbal  promise  of 
sale.  Pat/ton  Jo  Grandchamp.  M.  Judg- 
ment reversing,  21  December,  1877. 
•Sir  A.  A.  Dorl  n,  C.  .1.,  Monk,  Ram 
say,  Tessier,  Cross,  ,1,1.  Ramsay,  Tes- 
sier, ,M.  dissenting. 

Action  to  oblige  Defendant  to  exe- 
cute a  deed  of  sale  of  real  estate  or  pay 
damages.  Held,  that  the  following  let- 
ter from  the  promisor  implied  that 
there  were  no  encumljrances  on  the 
property  save  '•  f2,.'i(K)  moitgage  on 
ground  " : 

"  Dear  Sir, 

"  1  can  offer  you  the  house  No  7n 
Fort  St.  at  $4,;i()(y.<)(»,  on  the  followin<r 
terms:  $l,(M)0.00.  cash,  *1,0(K).(K)  iii 
about  two  years,  l)alanco  .1)2,300.(JH 
mortgage  on  ground  can  remain  as  long 
as  buyer  requires,  or  can  be  paid  off"  at 
any  time,  interest  at  7°/o.  The  above  is 
the  lowest  price,  but  the  first  payment 
might  be  reduced  somewhat,  if  it  is  an 
object. 

"  Yours  trulv, 


'•  W.   JOXES. 


Ai.LAX  RiTfiiii;, 
"  2(5  Hospital  St." 


Gaiithier  it-  RUcJiie.  M.  Judgment  con- 
firming, 20  Jan.,  1883,  Sir  A.  A.  Dorion, 
C.  J.,  5ionk,  Ramsay,  Tessier,  Cross.  JJ. 
Ramsay,  Tessier,  JJ.  dis. 

The  Respondent  not  being  put  en 
demvure,  ditl  not  forfeit  his  right  to  ob- 
tain a  deed  of  sale  by  his  failure  to 
make  the  yearly  i)ayments  agreed  upon, 
or  by  his  failure  to  ratify.  Grange  A- 
McLennan.  M.  .ludgment  confirming, 
27  Jan.,  1883.  Sir  A.  A.  Dorion,  V.  J.. 
Ramsay,  Tessier,  Baby,  JJ.  The  Chiel 
Justice,  dis.  Rep.  G  Leg.  News  1 38.  .'I 
Dec.  d'A.  212.  This  judgment  was  re- 
versed in  the  Supreme  Court,  it  being 
there  held  Sir  W.  J.  Ritchie,  C.  j:. 
Strong,  Fournier,  Henry,  Ta-chereau, 
Gwynne,  JJ.  Fournier  &  Taschereau, 
JJ.,  dissenting),  that  the  condition  pre- 
cedent on  which  the  promise  of  sale 
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was  mftdo  not  having  boon  complied 
witli  within  the  time  spocified  in  tho 
contract,  the  contract  and  tho  law 
placed  tho  plaintiil'  en  demenre,  and 
there  was  no  necessity  for  any  demande, 
the  necessity  for  a  demande  being  in- 
consistent with  the  tornas  of  the  con- 
tract, which  immediately  on  tho  failure 
of  the  performance  of  the  condition 
ipso  facto  changed  the  relation  of  the 

{)arties  from    vendor    and   vendee   to 
ossor  and  lessee. 

A  promesse  do  vente  will  bo  set  aside 
if  tho  party  seeking  to  purchase  fails 
to  fulfil  the  conditions  of  the  deed. 
CharleboiH  A  St.  Germain.  M.  .Judg- 
ment confirming,  18  December,  187G. 
Monk,  Ramsay,  iSanborn,  Tessler,  JJ. 
Rep.  8  Rev.  Leg.  ;506. 

§  8.  0/ Stolen  Goods Notwithstand- 
ing anything  contained  in  articles  1488 
and  12288  of  the  Civil  Code  ot  Lower 
Canada,  a  valid  sale  or  pledge  cannot 
be  made  of  stolen  goods,  except  in  the 
cases  mentioned  in  article  1789,  so  as 
to  divest  the  real  owner  of  his  light  to 
reclaim  them  from  the  purchaser,  or 
pledgee,  without  reimbursing  the  price 
paid  for  or  advances  made  on  such 
goods,al though  the  purchaser  or  pledgee 
may  have  bought  or  made  advances  on 
the  stolen  goods  bona  fide  in  the  ordi- 
nary course  of  his  business. 

The  words  "  nor  in  commercial  mat 
ters  generally  ''  in  article  2268  do  not 
protect  a  trader  acquiring  stolen  goods 
in  any  commercial  transaction,  whether 
from  a  trader  dealing  in  similar  articles 
or  not,  but  apply,  apparently,  to  cases 
where  the  possession  of  the  goods  is 
obtained  in  a  commercial  transaction, 
whether  by  sale  or  otherwise,  hut  tmder 
the  same  circumstances  by  tohich  a  sale 
would  he  protected  under  article  1489. 
Cassils  et  al.,  tt  Crawford  et  al.  M. 
Judgment  reversing,  15  March,  1876. 
Reported  21J.  1. 

A  farmer  selling  cordwood  from  his 
land  is  a  trader  dealing  in  similar 
articles  within  the  meaning  of  C.  C. 

1489. 

Wood  cut  and  sold  from  land  held 


under  a  "  location  ticket  "  containing  a 
prohibition  to  cut  wood,  is  not  stolen 
property  within  the  moaning  of  the 
above  article.  The  Canada  Paper  Co. 
&  The  liritish  American  Land  Co.  M. 
Judgment  reversing,  20  September, 
1882.  Monk,  Ramsay,  Tessior,  Cross, 
Baby,  JJ.  Rep.  5  Leg.  News  ;{!(». 

S.  having  cut  timber  without  au- 
thority on  the  timber  limits  of  the 
Respondents,  sold  the  logs,  to  E.  and 
transferred  the  price  to  the  Appellants. 
The  logs  were  sold  for  80  cts  per 
standard,  and  the  standing  timber  froui 
which  they  were  made  was  worth  40 
cts  per  standard.  E.  owed  a  balance  of 
$.'5188.76  on  the  price  of  the  logs  pur- 
chasoil  from  S. 

Respondents,  claiming  that  S.  had 
no  right  to  sell  the  logs  and  that  tho 
transfer  of  the  price  to  Appellants  was 
made  in  fraud  of  S's  creditors,  and  that 
they  were  entitled  to  the  balance  due  by 
E,  sued  tho  three,  asking  that  E.  be 
adjudged  to  pay  them  the  $3 1 88.76  he 
owed. 

Respondents  were  entitled,  at  their 
oj)tion,  to  claim  their  timber  from  E, 
on  re-imbursing  him  what  he  had  paid 
for  it,  or  to  claim  the  balatice  of  the  price 
which  he  owed.  (Arts.  434-440  C.  C.) 

As  to  S,  they  were  entitled  to  claim 
the  timber  on  reimbursing  him  the 
price  of  the  labor  to  convert  it  into 
logs  and  convey  it  to  market.  (Art.  434 
C.  C.) 

S.  could  only  transfer  the  price  of 
labour  to  which  he  was  ontitled,  and 
not  the  value  of  the  timber,  and  that 
Respondents  and  Appellants  were  en- 
titled each  to  one  half  of  the  balance 
due  by  E,  being  in  the  proportion 
which  the  value  of  the  timber  bore  to 
the  price  of  the  labour.  (Arts.  434  and 
44UC.  C.)  Millar  et  al.  A  The  Mer- 
chauc  s  Bank  of  Canada.  M.  Judgment 

!  reversing,  29  March,   1883.  Sir  A.    A. 

I  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  3  Dec.  d,'A.  79. 


§  9.    Of    immoveable    property.    — 
Trouble. —  Unregistered  hypothecs 
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'I'lio  puicliuHor  of  real  estate  wlio  is  not 
I'vioti'tl  nor  disturbed  in  liis  possession, 
lias  no  rigiit  to  obtain  tlio  resiliation  oi' 
tho  salo  by  reason  of  nertiiin  undis- 
charged liyiiotlioes  rogisterofl  ajjamst 
the  jirojjertv  (lar  oxc^eedin^z  in  amount 
tlie  \v]iole  capital  ot  the  purchase)  and 
wliich  were  not  <h'chircil  to  him  in  the 
deed,  unless  tiie  vendor  sold  with  a 
stipulation  of  ftanc  el  qidtte.  The 
Grand  Trvnk  llaihnuj  ('(imjiavi/  of 
Canada  »(•  Jirevslcr.  >I.  .ludyment  re- 
versing', 20  January,  iss;5.  Sir  A.  A.  I)o- 
rion,  C  il.,  ]{anis(iy.  Cross,  itaby,  .)■!. 
Kep.  t>  Leg.  NewH  34. 

riaintitl'sued  for  instalment  of  price 
of  salo.  He  was  met  by  an  answer 
that  part  of  the  lands  belonjicd  to  the 
Crown,  and  Defendant  concluded  lor 
resiliation  of  the  lease.  This  admitted 
that  Plaintiii'gave  Defendant  possession 
of  the  lands  and  that  the  latter  is  still 
in  possession.  The  Superior  Court  by 
its  interlocutory  jud<;ment  ordered  the 
parties  toestablisli  the  line  between  the 
Seigniory  of  Courval  and  the  Townshij) 
of  Wendover.  An  appeal  was  taken 
from  this  jud;inu'nt.  The  Court  set 
aside  the  said  interlocutory  Judj;ment 
and  condennied  the  Defentlant  J{es- 
pondent  to  i>ay  the  amount  of  instal- 
ment tine,  on  the  I'laintill',  Appellant, 
giving  security  that  Kespondeut  would 
not  be  tronhli.  .Judgment,  S  Sep.,  IMSO. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Tessier, 
Cross,  JJ.  liamsay,  J.,  «lis.  on  the  ground 
that  the  conclusions  of  Defendant  were 
to  annul  the  deed,  and  that  there  was 
no  demand  for  security,  nor  any  [)roof 
of  trouble. 

§  10.  En  bloc.  —  By  a  writing  sons 
seing  priv6  L.  purchased  from  D.  2205 
cords  of  wood  "  as  now  corded  at  Port 
Lewis  "  for  the  sum  of  $4r}20,  and  by 
the  same  writing  acknowledged  receijit 
of  the  wood,  declared  liimself  satisHed 
therewith,  and  discharged  the  vendor, 
•'  de  toute  garantie  utt^rieure.^'  The 
purchaser  having  measureil  the  wood, 
found  it  423  cords  short,  and  a  portion 
of  it  rotten.  Suit  for  value  of  wood  not 
delivered  and  of  the  part  that  was 
rotten.  Held,  that  by  the  terms  of  the 
agreement  the  sale  was  en  bloc,  and  not 
by  the  cord,  and  the  purchaser  could  i 
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'  not  recover.  Lalreilte  <f'  Drolet.  M. 
. Judgment  conlirming,  14  December, 
JHT'.i.  Horion,  C.  .1.,  Monk,  Hamsay, 
Tessier,  Cross,  .IJ.  JJeported  i  Leg. 
News  2<.». 

§  II.  itf  book  debts   en  bloc Quoh- 

tion  of  evidence,  Tiirle  tf"  lUitmhart. 
(}.  Judgment  rtnersing,  7  .June,  IS7'.>. 
Sir  A.  A.  Dorion.  C.  .1.,  Monk,  Kamsay, 
Tessier,  Cross,  J, I, 

The  sal'  '  e  <>state  fn  bloc,  that  is 

the  estatf  al)!*'   Jind  immoveable, 

docs  not  prevent  the  SluMifl'  from 
l(!Vyiiig  the  tax  of  one  per  cent,  allowed 
under  setition  140  of  the  Insolvent  Act 
of  187;'),  on  so  much  of  the  amount  ol 
the  sale  as  represents  the  real  i'state. 
Evans  A  C/taiinaii,  .\I.  .ludgment  con 
tirming,  22  November,  l«SI.  Sir  A.  A. 
Dorion,  Kamsny,  Tessier,  Cross,  15abv, 
JJ. 

A  sale  of  7'.)24  shares  of  tlu>  stock  oi' 
u  railway  comjiany  l)y  the  sheriff  will 
not  be  declared  null,  becHUse  they  were 
soM  en  bloc  ;  nor  under  the  article  50.') 
C.  C.  1*.  because  they  realized  a  sum 
much  greater  than  sufHcMiMit  to  pay  the 
debt,  whei  Miere  was  no  IVaud,  and 
the  whol  nsaction  was  i'or  the   ap- 

parent in  if  the  parties  concerned. 

There  benig  nO  opposition  to  the  sale, 
ami  the  sherilf  was  therefore  obliged 
to  sell  according  to  the  seizure,  unless 
required  by  the  defendant  to  alter  the 
order  of  sale  (-^K.")  C.  C.  P.)  (I)  Morris  tt 
T/ic  Passumpsic  iD  Connecticut  ]iivers 
Bail  road  Comjianij,  M.  Judgment  re- 
versing, 2.')  September,  JH7tJ.  .Sir  A.  A. 
Dorion,  C.  .J.,  Kanisay,  Tessier,  Cross, 
JJ. 

§  12.  Of  undetermined  rights — Does 
not  imply  a  warranty  that  they  exist. 
Gareau  (k  JJeseve,  M.  Judgment  con- 
firming, 18  September,  1877.  Dorion, 
C.  J.,  Monk,  Hamsay,  Tessier,  JJ. 

§  ]  3.  Jig  Sample Where  at  an  auc- 


(1)  The  sale  must  not  proceed  beyond  the 
amouut  necessary  to  pay  ttie  debt  in  principal, 
interest  and  coats.  To  this  end  the  judgment 
debtor  as  a  right  to  determine  the  order  in 
which  the  effects  are  to  be  put  up  for  sale. 
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lore  at  an  auc- 


tion .HiiU-  111' ilmiDij^oil  ;rooils,  lor  bmiolit 
oi  whom  it  may  cotuiorn,  witlioiit  war- 
runty,  Hiiiii|il('s  aro  |)i'0(lii(u>(l  at  tlio  ro- 
i|ii(>Ht  ol  a  Ixiyi'i',  ho  liiidin^  it  (lillloiiit 
or  iiu'Diivt'iiit'iit  to  no  down  into  tin* 
hold  ol'tho  slii|)  to  I'xauiinc  tlu^  j^oods 
iwhi'ut  in  l)iilki,  it  will  not  Im  prosiunod 
tliat  tliis  is  a  salo  liy  sampU).  McLiod 
<f'  Mnn/iniii.  (I.  .Iiidgmfnt  oonlirmiiig. 
S  So]).  iS,S(».  Sir  A.  A.  Dorioii,  (;.  J., 
>[oiii<,  l{amsay,  'I'essiei',  Cross,  il.l. 
Monk,  Cross,  J.I.  Dis. 

Whoio  thoro  was  a  sale  ol'  ooal  of  a 
certain  kind,  Iminj:  tlio  cargo  of  a  cer- 
tain ship.  an<l  tho  i-ontract  j,'ivos  no 
special  warruity  as  to  quality,  as  by 
sample,  tlui  sale  will  not  ho  held  to  lie 
hy  sanijile.  T/ic  St  Lawrence  Tow  Ihuit 
Cittiipomi  ((•  Craw/nrd  el  at.  (I.  .hidu- 
nient  eoulinninjz,  ■*  -lime,  IS7*). 

fi'tioils  sold  1)1/  sample Kcidenc.v. — 

Cim/iini/  d-  Coiilii  ft  ill.  M.  .ludiiment 
•JJ.Imie.  IS77.  Sir  A.  A.  Dorion  C.  .1., 
Monk,  Uamsay,  Sanhorn,  Tessier,  .!.[. 
Mi»iik,  Sanhorn,  .M.  diss. 

Of  liDme  without  special  "(irranti/  is 
khIij  mill  if  the  animal  hii<  acnncenled 
rice  redhihitoire.  }i'iiid</ull  is  not  a 
vice  vedhibitoire  in  a  horse. — In  an  ac- 
tion to  annul  tho  sale  of  a  horse  for 
one  vire.  the  Court  is  justitied  in  rotu- 
sini;  to  allow  I'laintitt  to  amend  his  de- 
claration an<l  to  allege  another  rice. 
Plaintiff  should  know  why  ho  seeks  to 
sot  aside  a  sale  at  tho  time  ho  makes 
tlio  demand. 

I'nder  article  l.')3()C.  C.  no  time  is 
lixod  precisely  for  bringing  an  action 
to  annul  for  vicc-redhitiitoire.  it  is  a 
question  of  diligence  left  to  the  discre- 
tion of  tho  Court.  Lanihier  »t  Cham- 
paijue.  M.  .Judgment  confirming,  June 
IS74.  Taschoreau,  llamsay,  Sanborn, 
Lorangor,  J.I.  Taschoreau,  .1.,  dis. 


§  I")  Deplacement The  sale  of  goods 

without  </^/)Zace?«cn^  gives  rise  to  the  Ramsay,  .F.,  dis 
presumption  that  the  sale  was  simu- 
lated. Dupiii/  &  Cushiny.  M.  .Tudg- 
luent  reversing,  22  MarchJ  1878.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Monk,  Ramsay,  JJ.,  dis.  Rei?. 


22  J.  2il|.  Confirmed  \\».  Wwy  Courjcil  \  1 1 
on  th<*  gnuunl  that  their  was  evidence) 
of  simulation,  without  nronouncing  as 
to  whether  there  would  l)o  no  dt'jih^ce- 
nient  i\U}\u\  sinco  the  Code,  would  of 
itself  give  rise  to  the  pruaumption  that 
there  was  simiilutlon. 

Tho  h'eHpondent  sold  mnchiuory  to 
.loseph  Kielfer.  This  machinery  was 
in  the  hamls  of  a  firm  Ht\led  KielVor 
Brothers,  both  of  the  parties  l)oing 
brothers  of  .Joseph  Kiofler.  One  Wliito 
purchased  the  uun^hinery  from  .Josoph 
Kieller,  and  Whitehoa<l  sought  to  r*v 
cover  tho  machinery  alle;,'ing  that  his 
sale  to  Kielltu'  was  a  simulateil  sale. 
While  this  litigation  was  going  on, 
Whitehead  obtained  an  orderof  a  Judge 
giving  hitn  provision  . I  possession  of 
tho  machinery.  i»isregi  (ling  thisorder 
the  Kiefl'orsand  Whito  liad  ilie  property 
tninsfeireil  to  the  possession  of  White, 
Wliitehoad  then  took  a  rule  for  con- 
tempt against  them,  on  which  they 
wore  condemned  to  restore  tho  goods 
in  three  days.  This  order  they  again 
disobeyed.  The  majority  of  tho  Court 
decided  that  White  should  be  lined 
$100  for  his  contempt,  but  that  he 
should  not  be  compollod  to  deliver  up 
the  machinery,  because  in  another 
action,  in  which  judgment  was  rendered 
on  tho  same!  day  as  the  Judgment  on 
the  rule,  the  machinery  was  declared 
to  be  the  property  of  White.  Judgment 
condemning  White  in  a  fine  of  '#200. 
Whitehead  tt  KieJI'er.  Sir  A.  A.  Dorion, 
C.  .J.,  Monk,  Ramsay,  Cross,  Raby,  JJ. 
Ramsay,  .J.,  dissenting  thought  tlie 
judgment  should  be  confirmed.  Tho 
machinery  was  White's  so  far  as  an  ap- 
pealable judgment  could  make  it  so, 
but  he  had  possessed  himself  of  it  ille- 
gally and  he  should  not  be  allowed  to 
profit  by  his  wrongful  act.  It  was  an 
occasion  to  apply  the  rule,  applicable 
in  all  possessoiy  proceedings  :  "  Spo- 
liatxis  ante  omnia  restituendus.^'  ,Judg- 
'  ment  .'^0  Juno,  1S8G.  Sir  A.  A.  Dorion, 
C.  .T.,  Monk,  Ramsay,  Cross,  Baby,  J,J. 


Though    deplacement    is    no    longer 


(1)  .SVf  Ai'i'Kxnix. 
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necessary  to  tlie  validity  of  a  sale,  yet 
where  tliere  is  no  ddplacement  fraiul 
and  simulation  are  easily  presumed ; 
and  where  a  pretended  sale  was  a  mere 
contrivance  intended  to  obtain,  under 
color  of  a  sale,  a  security  upon  the 
effects,  and  thus  avoid  the  delivery  of 
possession  whicjj  is  essential  to  the 
validity  of  a  pledge,  it  was  held  inoper- 
ative. Moffat  <f-  Jhirland.  M.  Judgment 
reversing.  liT  May,  IS84.  Sir  A.  A.  Do- 
rion,  C.  .1.,  Monk,  liHinsay,  Cross,  Baby, 
.1.1.  Keportp.l  4  Dec.  d'A.  ;V,>.  7  Leg. 
News  iSl*.  lieversed  in  Supreme  Court 
1 1  Slip.  Court  Kej).  40. 

A  sale  of  moveables  without  d^place- 
ment  gives  rise  to  a  presumption  of 
simulation  or  fraud.  Davjou  &  Felle- 
tier.  Q.  Judgment  reversing,  0  Sep., 
1880.  Sir  A.  A.  Dorion.  C.  J.,  ]\ronk, 
Kamsay,  Tessier,  Cross,  JJ. 

§   10.    Faculty  lie  Remir^. — Lease. — 

Trouble This  case  is  only  interesting 

as  an  example  of  the  litigation  that  may 
be  got  up  about  triHes.  liapiintd:  Duval. 
Q.  Judgment  confirming,  S  September, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Hamsay,  Testier,  Cross,  JJ.  Ramsay,  J., 
dissenting. 

§  17.  Ell  Justice Where  a  minor  is 

authorized  to  sell  property,  the  sale  is 
not  rendered  null  by  the  insertion  of 
the  stipulation  that  in  case  the  inte- 
rest is  not  paid  the  whole  price  will  be- 
come due,  although  such  stipulation  is 
not  mail*!  a  condition  of  sale  by  the 
order.  Watta  <t  I'aqueite.  M.  Judg- 
ment confirming,  22  June,  1870.  Monk, 
IJamsay,  Sanborn,  Tessier,  Sicotte,  JJ. 
Sicotte,  J,  dis.  Kep. 


y  Uev.  Leg.  252. 


In  the  proceedings  of  a  sale  by  au- 
thority of  Justice,  in  execution  of  a 
judgment,  the  crimes  are  as  nothing 
against  the  possession  of  the  owner. 
Jiaptist  «fe  Duprd  cfr  al.  Q.  Judgment 
confirming,  S  Kebruary,  1884.  Monk, 
J{amsay,  Tessier,  Cross,  Baby,  JJ. 

L'un  des  trois  adjudicataires  con- 
joints, qui  est  un  des  creanciers  collo- 
que,  peut  demander  la  vente  a  la  folic 
enchere  de  I'immeuble  enticr,  sur  le 
defaut  des  deux  autre.s  aiyudicataires 


tie  payer  leur  part  de  prix.  McGreevey 
&  al.  «fc-  Ledtic.  Q.  Judgment  reversing, 
8  May,  1 884.  Monk,  Kamsay,  Tessier, 
Cross,  Baby,  JJ.  Monk,  Ramsav.  JJ. 
dissenting.  Rep.  10  Q.  L.  R.  188.  ' 

An  adjiidicataire  who  has  not  been 
able  to  obtain  a  title  to  the  real  estate 
adjudged  to  him,  owing  to  the  judg- 
ment of  distribution  not  being  rendered 
and  this  not  by  any  laches  on  his  part, 
may,  within  a  year  of  rendering  such 
judgment,  obtain  a  writ  of  possession 
authorizmg  him  to  put  the  adjiidica- 
taire in  possession  ;  and  the  Defendant, 
will  not  be  maintained  in  his  pretention 
that  he  lias  been  in  open  and  peaceble 
and  public  possession  of  the  said  im- 
moveable for  more  than  a  year  and  a 
day,  prior  to  the  demand  of  possession. 
Burke  &  Langlois.  (},.  Judgment  con- 
firming, 5  June,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  5lonk,  Ramsav,  Tej^sier,  Cross,  JJ. 
Rep.  10  Rev.  Leg.  fiilO,  2  Leg.  News  202. 

In  judicial  sales  in  execution  of  a 
judguient,  the  purchaser  has  no  action 
of  f/arantie  against  tiie  creditor  seizing. 
His  recourse  against  him  is  either  that 
provided  by  article  loSO  or  1.j87C.  C. 
liuent  &  llKimpson  el  al.  Q.  Judgment 
confirming,  7  Uctober,   1884.     Sir  A.  A. 


Dorion,   C. 
Baby,  J  J. 


J.,  Monk,   Ramsay,  Cross, 


On  an  inscription  by  an  interested 
croiUtor,  a  Sheriffs  title  may  be  decla- 
red/aHA'.  And  this  although  the  She- 
riff's title  be  registereil,  aiui  that  the 
immoveable  has  passed  into  the  hands 
of  a  third  party  whose  title  also  was 
registered.  Carpenter  it  D^rij.  Q.  Judg- 
ment confirming,  5  March,  1877.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Sanborn,  Tes- 
sier, J.I.  Sanborn,  J.  dis.  Rep.  ')  (J.  L. 
R.  ;ill.  8  Rev.  Leg.  28:1. 

Where  a  creditor  opposes  for  money 
on  the  proceeds  of  a  sale  by  theSheriii', 
and  it  appears  that  the  Sheriff  and  ad- 
jiidicataire have  made  a  transaction  by 
which  instea<l  of  the  actual  payment 
of  the  money  they  have  substituted 
compensation  between  a  debt  due  by 
the  Sheriff  who  is  insolvent,  to  the  ad- 
jiidicataire and  his  family,  the  return 
of  the  Sheriff  will  be  declared /aMa;  and 
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a  I'olle  enchh-e  be  ordered.  La  ^oci4l4 
d'e  Construction  Permanenie  de  Quebec 
d-  Martin.  Q.  Judgment  reversing,  7 
Sept.,  1880.  Sir  A.  A.  Dofion,  C.  J., 
;Monk,  Hamsiiy,  Cross,  McCord,  JJ.  Rep. 
10  Rev.  Leg.  6i0. 

Lorsque  par  nno  opposition  atin  de 
distraire  a  une  suisio  d'immeubles  I'op- 
))0sant  ne  reclame  fiii'uno  partie  indi- 
vise  des  innneubles  saisis,  le  croancier 
siusissant  no  pent  faire  ordonner  la 
vente  de  la  partie  qui  n'est  pas  recla- 
iiiee  par  Tupposant  avant  que  la  con- 
testation sur  I'opposition  ne  soit  vidoe, 
mi  dn  moins  sans  donnor  avis  de  sa 
requete  A  la  partie  saisie.  Chinic  et  vir 
k,  The  Trutit  and  Loan  Co.  ^l.  Judg- 
juent  reversing,  .31  October,  1883.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tcs- 
sier,  Cross,  -TJ.  Rep.  3  Dec.  d'A.  2Vi. 

Immoveables  in  the  possession  of 
third  parties  cannot  be  taken  in  execu- 
tion as  being  in  the  possession  of  the 
curator  of  a  vacant  estate  claiming  title 
to  such  property.  A  judgment  cannot 
lic  executed  against  those  who  were  not 
ilcfendants  until  it  has  been  declared 
(Oininon.  M.  Judgment  contirming,  120 
September,  18S2.  Sir  .'\.  A.  Dorion,  C. 
.!..  .Monk,  Tcssier,  (Jross,  .I.J.  Rep.  '1 
Dec.  d'A.  371. 

Aijainsl  land-i 'I'lie  provisions  con- 
tained in  art.  tJ4l2  C.  C.  P.  ( 1 1  arc  appli- 
cable only  to  cases  wherein  the  second 
or  subsequent  writ  of  execution  against 
the  lands  of  a  debtor  is  placed  in  the 
Shciitrs  hands  while  he  is  still  in  pos- 
session of  the  writ  on  which  the  said 
lands  have  been  seized,  and  while  he 
i-;  still  in  a  ))osition  to  proceed  to  the 
>ale  of  such  lamls  on  the  day  Hxed  for 
the  sale. 

Accordingly,  where  an  opposition 
lias  been  tiled  to  a  seizure  of  land  and 
the  seizure  has  V)een  suspended,  and 
the  Sheriff  has  returned  the  writ  and 
proctsverbal  oi  seizure  into  the  Protho- 
natary's  office,  a  second  seizure  of  the 
same  lands  may  validly  be  maile  for 
another  del)t,  and  the  Sheriff  is  not  re- 
luired  to  note  such  subsequent  writ  of 
execution  as  an  opposition  for  payment 
upon  the  tirst   writ.     Fuller   et  al.    <f- 


Judgment  reversing,  15 


Fletcher,   M 

Feb.,  ISSI.    .Sir  A.    A.   Dorion,  C.  J., 

Monk,  Ramsay,  Cross,  Raby,  JJ.   Rep. 


25  J. 
1U2. 


<c>3.  4  Leg.  News  '.Xi,   I   Dec.  d'A. 


In  certain  cases,  as  when  the  same 
parties  have  another  suit  ]>.  nding, 
which  may  alter  the  balance  of  indebt- 
etlness,  the  Court  may  susi)end  execu- 
tion in  a  case  decided,  and  the  suspen- 
sion of  the  execution  may  be  extended 
to  the  costs  of  the  attoruies.  Dorion  & 
Dorion  },{.  .Judgment  contirming,  31 
October,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tcssier,  (Jross,  JJ. 

Under  the  insolvent  act,  1875  (Sect. 
Il2))  a  proceeding  en  nullity  de  d^cret 
by  assignee  must  l)e  brought  in  the 
insolvent  court  by  summary  petition, 
and  not  l)y  any  suit  or  other  proceed- 
ing whatever. 

See  also  art.  715  C.  C.  P.  Mitcheson 
et  al.  it  The  Montreal  Loan  <{•  Mori- 
(/age  Compani/,  M.  Judgment  confirm- 
ing, L'O  March.  1884.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby  .JJ. 

Where  effects  have  been  sold  by  au- 
thority of  justice,  and  the  piu-chaser,  a 
creditor,  has  left  them  in  the  hands  of 
the  orignal  owner,  promising  to  sell 
them  to  him,provided  the  original  owner 
should  paj'  to  him  what  lie  hail  paid 
for  them,  such  ))romise  will  not  cons- 
titute a  sale  unless  the  said  sum  bo 
paid,  and  the  purchaser  may  revendi- 
cate  such  effects  in  the  hands  of  the 
original  owner.  And  the  court  will  not 
be  warranted  in  giving  the  defendant 
the  option  to  pay  the  price,  unless  it  be 
pleaded  or  be  offered  by  the  Plaintiff. 
Rasconi  <{■  Diifjnai/,  M.  .Judgment  re- 
forming, '26  February,  1884.  Sir  A.  A. 
Dorion,  C.  .1.,  Monk,  ]?amsay,  Tessier, 
Baby  .JJ.  4  Dec.  d'A.  47.  Confirmed  in 
Supreme  Court. 

The  rescission,  on  the  ground  of  fraud, 
of  a  deeil  transferring  real  estate,  will 
not  affect  the  rights  of  a  third  party, 
who  in  good  faitli  has  lent  money  on 
the  property  while  in  the  jiossession  of 
the  purchaser,  where  the  vendor,  l)y 
his  own  actor  fault,  has  to  some  extent 
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inclucfid  the  third  party  to  inako  the 
advance.  So,  wlitM'e  tlie  I'liiintitt'  sold 
certain  real  estate  to  Defendant  (who 
then  ol)tained  an  advance  f'lom  C.  on 
the  socnritv  of  the  property],  and  in 
the  deed  from  Plaintiff  to  DefenJant, 
it  was  declared  that  the  consiileration 
was  cash  paid  by  the  purchaser,  where- 
as in  fact  the  consiileration  was  mining 
stock  which  turned  out  to  he  worth- 
less, it  was  /*e/^/ that  the  I'laintift' was  in 
fault  in  permitting  and  re(|uesting  such 
misstatement  which  might  to  some  ex- 
tent have  induced  C.  to  advance  money 
on  the  j)roi)erty ;  anil  therefore  the 
Plaintiff  was  entitled  to  obtain  the  res- 
cission of  the  deed  for  i'raud,  only  on 
condition,  of  the  reimhursina  to  C.  the 
amount  of  his  advance.  Ligtliall  d 
Craiij.  M.  Judgment  confirming,  '1. 
September,  1SS4.  ^lonk,  Kamsav,  fes- 
sier,  Cross,  Bal)v,. J.I.  l{ep.  M.  L.  M.  1. 
Q.  E.  liT;'). 

§  18.  Super  non  domino Wiiere  an 

adjudicataire  has  neither  paid  the  price 
of  adjudication,  nor  given  security  as 
required  liy  law,  but  has  ol)tained  pos- 
session undei'  a  deed  fiom  the  Sheriff, 
falsely  allegiiiir  that  stMuu'ity  had  been 
given,  the  Plaintiff  cannot  iiavethf  pro- 
perty resolih/  la  I'ollcenchrrc  of  the  (u/- 
judicataire,  and  over  the  head  of  apur- 
cliaser  who  was  actually  in  possession, 
although  the  sai<l  puichaser  was  obliged 
to  give  the  security  required  of  the 
adjudicataire.  Trc.iiibtaji  if-  Hill  et  al. 
Q.  Judgment  reversifig,  .March,  IST"). 
Dorion,  C  .1.,  Monk,  Tascherean,  l?am- 
sav,  Sanborn,  .IJ.  .Monk  and  Kamsav, 
JJ'.,  .lis. 

A  sale  by  the  Sheriff  of  a  i)roperty 
over  the  usufructuary  is  a  sale  .'ivper 
non  domino  and  consequently  null. 
Tessier  <{•  MacNider,  ^I.  .ludgment 
confirming,  June,  1S74.  'faschereau, 
Kamsay,  Sanborn,  Loranger,  .).!.  Tas- 
cherean, J.,  (lis. 

Where  a  lot  of  land  sold  at  Sherifl's 
sale  was  describe<l  in  the  minutes  of 
seizure  and  in  the  advertisements,  as 
having  a  two-story  wooden  house  there- 
on erected,  while  m  fact  the  house  in 
question  was  erected  partly  on  tlie  lot 
sold  and  partly  on  the  adjoining  lot,  it  ! 


was  proved,  moreover,  that  the  pur- 
chaser would  not  have  bought  if  lie  had 
been  aware  of  the  eiror,  the  sale  will 
be  vacated  at  the  suit  of  the  purchaser 
on  the  ground  of  misdescription. 

An  error  in  the  minutes  of  seizure  as 
to  the  contents  of  an  immoveable  bear- 
ing a  cadastral  number  will  not  alon<- 
sui>port  a  demand  by  the  purchaser  to 
have  the  sale  vacated  on  the  grounil 
of  misdescription,  even  where  a  lot 
only  thirty  feet  frontage  was  described 
as  of  forty  five  feet  iiontage.  Jja  Com- 
paffoie  de  Fri-t  et  Credit  Fonder  A; 
lliker  et  al.  M.  .ludgment  confirming, 
It)  Sept.,   1S7',».    Reported  24  Jurist  4'>. 

Where  an  innnoveable  sold  by  the 
?herili  is  described  as  being  bounded 
on  a  projected  street,  which  is  proved 
to  be  the  only  means  of  communication 
from  the  property  to  the  pul)lic  high- 
way, and  s'ich  street  is  found  subse- 
quently to  have  no  legal  existence,  and 
that  it  is  clear  the  adjudicataire  would 
not  have  purchasetl  had  he  known  that 
no  such  street  leally  existed,  the  sale 
will  b(>  set  aside  on  the  petition  to  that 
effect  by  the  adjudicataire. 

'fhe  adjudicataire  has  a  right,  under 
the  (;irci  mstances,  to  recover  irom  the 
])arties  <  ollocated  in  the  judgment  of 
distril)Ution  of  the  proceeds  of  said  sale, 
the  amounts  of  their  respective  colloca- 
tions with  interest.  Moat  et  al.  <{•  Moi- 
san.  M.  Judgment  confirming,  I'J  June. 
I.SSO,  Sir  A.  A.  Dorion,  0.  J.,  Monk. 
Kamsay,  Tessier,  Cioss,  J.F.  Cross,  .J. 
ilissenting.  Keporteil  25  J.  21 S. 

AVIieri-  by  artifices  such  as  the  pass- 
ing of  false  deeds  changing  the  tenant 
et  abouti.s.sans,  a  Sheriffs  sale  has  been 
oarrieiiout  so  as  to  mislead  creditors  am  I 
the  public,  the  sale  will  be  set  aside 
on  petition  of  an  hypothecarv  creditor, 
who  would  otherwise  be  deprived  ol 
his  security  by  such  fraudulent  man 
oeuvres.  M.  Judgment  reversing,  2'' 
September,  !S,S1.  Sir  A.  A  Dorion,  C. 
J.,  Monk,  Kamsay,  Cross,  Baby,  J  J, 


In  IS.'.O,  .1.  M.  Soulard,  anteur  of  tlu 
Appellant,  ]>laintiff  en  ijarantie,  acquir 
ed  an  immoveable   In   exchanire   from 
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Letourneau  the  Defendant  en  garaniie. 
t^ubseqllently,  Soulard  was  troubli  in 
his  enjoyment  by  an  hypothecary  ac- 
tion, and  called  in  Letourneau  as  his 
fjarant.  The  debt  was  not  paid,  and 
the  land  was  sold  jtar  dicret.  Soulard 
became  adjudicataire. 
his  son,  the  present 
trouble  by  an  action 
purged  by  the  dicref 
called  on  Letourneau 
L.  pleaded  that  he  was  no  longer  his 
ijarant  because  he  held  his  title  of  the 
Slierifi"  and  not  of  him. 


Subsequently, 
Appellant,  was 
for   dower  not 

and  he  again 
as   his   f/arant. 


Tlie  majority  of  the  Court  held,  re- 
versing the  judgment  of  the  Court 
Ijelow,  that  the  d^cref,  which  did  not 
junge  the  claim,  did  not  affect  the  right 
ci'.Sonlar<l  representing  his  father  to 
claim  the  protection  of  hi.s  ijarant. 
Soulard  A;  Letourneau.  .hulgment  re- 
versing, 7  Sep.,  1S74.  Dorion,  C.  J., 
Monk,  Taseheieau,  Ramsay,  .Sanborn, 
.1.1.  Dorion,  C.  J.,  .'^anborn.  .1..  dis.  Kep. 
1'.)  J.  40. 

Nullify  de  d^cret '•  .\  sale    by    the 

••  Slierift" of  Montreal,  at  his  <iwn  office, 
'•  of  land  situated  in  the  parish  of  TKn- 
"  fant  -losus,  a  duly  erected  jmrish  for 
•  all  civil  purposes  formed  out  of  the 
"  ]iarisii  of  Montreal,  is  illegal,  null  ami 
••  voi<l,  and  that  such  sale  could  only 
•■  l)e  b'gall}'  eti'ectedat  the  church  door 
••  of  the  parish  of  I'Enfant  Jesus. ' 

'•  Such  nullity  can  be  invoked  by  a 
••  hypotiiecary  creditor  by  petition, 
''  without  a  writ  of  summons,  duly 
'•  stnved  on  all  the  parties  interested. 
••  (Art.  71.")  C.  of  C.  I'.r 

"  Sucii  nullity  may  also  be  invoked 
"  hy  means  of  un  opposition,  tiled  after 
'•  tiie  sale,  and  ^erved  on  all  the  inter- 
••  ested  i)arties,  and  containing  all  the 
"  essential  allegations  of  a  petition  en 
'•  »hIIH6  dc  d6cret.''  Fauteux  et  al.  A- 
The  Montreal  Loan  and  Mortgage  Co. 
M.  Judgment  revei-sing.  21  December, 
IX7S.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Uainsay,  Tessier,  Cross,  JJ.  Hep.  22  J. 
2S2,  2  Leg.  News  1(».  Confirme<l  ;>  Sup. 
<'ourt.  Kep.  411. 

.V  Sheriffs  sale  of  lands  mav  be  set 


aside  where  it  appears  that  the  whole 
transactioti  was  got  up  for  the  purpose 
of  purging  the  land  so  sold  of  the  hypo- 
thec with  which  it  was  charged. 
Jioiirqne  d-  liissonnette.  M.  Judgment 
reversing,  29  September,  1881. 

The  sale  of  real  estate  as  belonging 
to  an  insolvent  and  which  is  the  pro 
peity  of  another,  will  be  set  aside  on 
the  suit  of  the  real  owner,  who  retain- 
ed his  civil  possession  of  the  property, 
althousih  such  owner  has  negleced  to 
correct  the  error  of  the  ca'lastre  which 
set  forth  the  property  belonged  to 
the  ««/eH?' of  the  insolvent.  S/iortis  d: 
SenkerhoJI' el  al.  Q,.  Judgment  revers- 
ing, S  May,  1SS2.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
RiUiisay,  J.,  dissenting  thought  the  in- 
solvent had  the  aj>i>earance  and  was 
reputetl  to  be  in  possession  of  the  pro- 
perty, and  therefore  that  the  seizure 
was  pioperlv  made,  within  the  meanini: 
ofart.  ();J2C.  C.  P.  (I)  The  judgment 
in  the  .Superior  Court  and  in  appeal 
will  be  found  reported,    I  1  R.  Leg.  i'>,i~. 

The  purchaser  who  has  paiil  the 
price,  and  who  is  in  <langer  of  being 
trouble,  cannot  call  upon  the  suing 
creditor  to  reimburse  him.  He  has  no 
recourse  till  be  is  actually  <li-tiirbed  in 
his  possession.  The  Trust  and  Loan 
Co.  of  Canada  &  Quintal.  ^[.  .fu<igment 
reversing,  I'.t  January.  1SS2.  Sir  A.  A. 
Dorion.  < '.  J.,  Ramsiiv,  Tessier,  Cross. 
Bal.y,  .[.F.  Reported  2'^ Dec.  d'A.  I'JO. 

Sale  by  SherifFover  the  head  of  the 
usufructuary  is  a  sale  super  non  domino. 
Lavigne  Sc  McNider.  M.  Judgment  con- 
firming, 2  June,  IS74.  Taschereau, 
Ramsay,  .Sanborn,  Loranger,  JJ.  Tas- 
chereau, J.,  dis. 


(1)  'flic  .sc'i/uic  of  iiiimovPiil)les  can  only 
be  iiiiidt;  against  the  judgment  debtor,  and  he 
must  be  or  be  reinite'd  to  bt;  in  possession  of 
the  same  ('/(///((J  i/())/h')(('.  No  seizure  can  be 
made  of  immoveables  deelared  by  the  donor 
or  testator  tiiereof,  or  by  law,  to  be  exempt 
from  seizure.  Constituted  rents  re[)resentiug 
>eigiiorial  dues  are  seized  and  sold  with  the 
formalities  prescrilied  by  the  act  27-28  Vic, 
caji.  3!'. 
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A  person  cannot  oppose  a  seizure  of 
real  estate,  though  the  opposition  is 
based  on  posse- sion,  when  the  Op- 
posant's  title  appears  to  the  Court  to 
be  manifestly  fraudulent  and  simul- 
ated. McCorkill  <fr  Knight.  M.  Judg 
ment  confirming,  122  December,  1877. 
Dorion,  C.  J.,  Monk,  llamsay,  'I'essier, 
Cross,  JJ.  Reported  1  Leg.  News  42, 
confirmed  in  the  Supreme  Court  .'{  S. 
C.  Hep.  233. 

A  railway  may  be  seized  and  sold  by 
a  holder  of  debentures,  by  which,  in 
terms  of  the  law,  the  road  is  mortgaged 
and  hypothecated  for  security  of  the 
debentures.  The  Corporation  of  the 
County  of  Dninunond  «f-  27(e  South 
Eastern  Railway  Co.  M.  Judgment  re- 
versing, 20  Dec,  1879.  Sir  A.  A.Dorion, 
C.  J.,  Monk,  Ramsay.  'I'essier,  Ci'oss,  J.J. 
'i'essier,  J.,  dis.  Rep.  24  J.  270,  3  Leg. 
News  152. 

§  19.  Payment  of  Price.-  Menace  of 
eviction. — L'acheteur  C|iii,sur  unevente 
par  le  sherif,  a  paye  son  prix  de  vente, 
ne  peut  forcer  le  creancier  poursuivant 
le  decret,  qui  a  re^u  lo  prix  de  vente,  a 
le  rembourser  sous  le  pretexte  qu'il  est 
expose  A  etre  trouble,  et  qu'il  ne  peut 
exercer  do  recours  centre  tel  creancier 
s'il  est  trouble  dans  sa  posses.-ion. 
The  Tru.st  and  Loan  Co.  tV;  Quintal. 
M.  Judgment  reversing.  I'JJan.,  1882. 
Sir  A.  A.  Dorion,  CI.,  Kamsav,  'I'essier, 
Cross,  Baby,  JJ.  Rep.  2  Dec.  'd'A.    190. 

The  following  condition  was  inserted 
in  the  cahier  lie  charyes  of  real  estate 
intended  to  be  sold  by  auction  for  the 
benefit  of  heirs  :  "  The  purchaser  shall 
••  be  obliged  to  pay,  over  and  above  the 
"  price  of  adjiulicHtion,  at  the  time  of 
"  the  execution  of  the  deeds  of  sale,  to 
"  Theodore  Doucet,  notary,  four  per 
••'  centum  upon  the  price  of  adjudication, 
"  wljich  percentage  will  cover  the  no- 
"  tarial  legal  commission,  the  auction- 
'•  eer's  commission,  and  all  necessary 
"  costs  and  expenses  incurred  to  etl'ect 
"  the  sale  of  the  said  lots,  and  will  also 
•'  include  the  costs  of  the  deeds  of  sale 
><  — and  of  one  copy  thereof  for  the  yen- 
"  dors,  and  the  costs  of  registration." 
The  sale  did  not  take  place,  and  the 
property  was  bought  in  for  the  heirs. 


"  a  right  to  make  one  bid  being  re- 
"  served  to  the  vendors  in  tlie  cahier 
"  de.i  charges,  the  Respondent  there- 
"  fore  was  under  no  liability  to  pay  any- 
'•  body  the  amount  of  the  commis- 
'*  sion,  which  was  after  all  part  and 
"  parcel  of  the  price  ;  no  part  of  which 
"  was  piivable  under  the  circumstan- 
"  ces."  Doucet  et  Pin.ion7ieault.  M. 
Judgment  confirming,  19  .Tune,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross.  J  J.  Rep.  23  J.  I()3. 

§  20.  Judicial  of  Moveables.— Diplace- 

ment Where   moveables    have   been 

sold  at  judicial  sale,  and  the  purchaser 
in  good  faith  has  allowed  the  effects  to 
remain  in  the  Defendant  s  possession, 
he,  or  his  representatives,  may  oppose 
the  seizure  and  sale  of  such  effects  at 
tlie  suit  of  another  creditor. 


Tlie  verbal  testimony  of  the  pin-chaser 
is  admissible,  as  against  such  other 
seizing  creditor,  to  prove  the  transfer 
of  the  effects  from  the  first  purch.aser 
to  the  transferee  opposant.  Senical  & 
Crawford.  M.  Judgment  reversing,  22 
November,  ISSl.  Sir  A.  A.  Dorion,  C.  J., 
Hamsav,  Tessier,  Cross,  Baby,  JJ.  Rep. 
5  Leg.  News  2.")0.  2  Dec.  d'A.  121. 

§  21.  /)'//  assignee Liability  of  as- 
signee.— A.'signee,  umler  Insolvent  Act 
of  IS().'),  may  be  sued  as  such  in  an  or- 
dinary action  of  damages  where  he  has 
sold  as  bidonging  to  the  insolvent,  pro- 
perty not  belonging  to  the  insolvent. 
Stewart  Partner.  ]M.  .Judgment  con- 
firming, 17  December,  1><79.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  ,\,J.  Rep.  3  Leg.  News  33. 

The  dvfaut  de  contenance  in  real  es- 
tate sold  by  assignee,  gives  to  the  ad- 
judicataire  the  right  to  demand  the  lU- 
minution  of  jirice  in  the  proportion  of 
the  quantity  missing  ;  and  he  can  re- 
cover back  the  money  after  it  is  paid, 
if  he  has  paid  in  error.  Thomas  tD  Mur- 
phy. Q.  Judgment  confirming,  ()  March 
1877.  Monk,  Hamsav,  Sanborn,  Tessier, 
JJ.  l{cp.  8  Rev.  Leg.  231. 

The  assignee  of  an  insolvent  estate 
sold  the  assets  en  bloc  for  the  sum  of 
f34,0<J0.00.     The  purchasers   paid   the 
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whole  amount  before  it  was  due,  on  an  ' 
express  agreement  in  writing  by  tlie 
assignee  tliat  he  would  pay  them  for  ' 
any  deficiency  that  might  be  found  to 
exist  in  the  assets  sold,  in  the  propor- 
tion of  an  estimate  made  in  pencil 
upon  the  inventary  annexed  to  the 
ileed  of  sale.  It  appeared  that  one  asset 
consisted  of  l;")U  shares  of  Railway  and 
Newspaper  Advertising  Co.  stock,  of 
tho  par  value  of  $15,000.00  on  which 
$',V''^7.24  were  still  unpaid,  and  a  trans- 
fer of  this  stock  could  be  made  to  the 
purchasers  only  subject  to  the  liability 
of  paying  such  calls  as  might  be  made, 
which  liability  was  unknown  to  the 
purchasers  when  they  purchased  the 
estate,  and  they  declined  to  assume  the 
vesponsability. 

Although  there  was  no  warranty  sti- 
pulated at  the  time  of  the  sale,  the  as- 
signee being  unable  to  deliver  the  stock 
~oi(I,  was  bound  to  refund  a  pnrt  of  the 
jirice  in  the  proportion  that  the  value 
of  tlie  stock  bore  to  the  value  of  the 
wiiole  assets  ; — and,  in  the  absence  of 
I'vidence  to  the  contrary,  the  separate 
valuationof  the  stock  marked  upon  the 
inventory  (which  valuation  had  been 
concurred  in  by  both  parties)  might  be 
taken  to  be  the  true  value  of  the  asset 
not  delivered.  Dixon  et  al.  <t  Perkins. 
M.  Juilgment  reversing,  S  November, 
ISSO.  .Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ranisav,  Cross,  Babv,  JJ.  Cross,  J.  ills, 
h'ep.  2.')  .1.  117.  I  Dec.  d'A.  1.  ;{  Leg. 
News  304. 

A  municipality  which  seizes  anil  sells 
;i  land  not  within  its  juri-diction,  or  for 
taxes  not  due,  is  liable  to  the  adjinlica- 
taire  as  f/urant ;  and  the  municipal 
council  may  validly  traimifjer  with  the 
adjiiilicatairfi.  Bachand  tO  The  Corpora- 
Hun  of'  Sf.  Theodore  d  Upton,  'M.  .ludg- 
inent  reversing,  Sep.,'  1S74.  Monk,  Tas- 
chereau.  IJamsay,  Loratiger,  Beaudry, 
•M.  ^lonk,  Beaudry  JJ.  dis. 

i/Intimee,  appelee  a  la  substitution 
<nv  par  le  testament  de  son  })ere, 
icclame  par  action  petitoire,  de  I'Ap- 
pelant  im  immeuble  faisant  partie 
des  biens  de  la  dite  substitution. 
[/Appelant,  <lans  sa  defense,  allegue 
'lu'ii  a  acquis    cet    immeuble   a    une 


vente  judiciaire,  a  la  poursuite  d'un 
creancier,  preferable  a  la  substitu- 
tion, la(|uelle  se  trouve  en  conse- 
quence purgee  par  le  decret.  Re- 
ponse  de  I'intimee  que  cette  creance 
n'etait  preferable  a  la  substitution  que 
par  I'enregistrement  tardif  du  testa- 
ment creant  la  dite  substitution,  et  que 
r.^ppelant  ayant  ete  son  tuteur  ne 
l^ouvait  se  prevaloir  de  ce  defaut.  Au- 
cune  allegation  de  la  connaissance  du 
testament  par  TAppelant  n'est  faite 
dans  la  dite  reponse. 

Jn(/e  : — Que  I'.Appelant  ayant  invo- 
que,  a  IVncontro  de  Taction  petitoire, 
un  titre  bon  et  valable  a  sa  face.  I'inti- 
mee etait  tenue  d'en  demontrer  la  nul- 
lite  et,  qu"en  I'absence  d'allegations  et 
de  preuve  que  I'appelant,  tuteur  de 
I'intimee,  connaissait  I'existence  de  ce 
testament,  il  est  bien  fonde  A  en  invo- 
quer  TenregistremHut  tardif.  Moise 
Tcnien  if-  Labont^.  M.  Juilgment  re- 
versing, 10  Dec.  18SI.  Monk,  Ramsay, 
Tessier,  Cross,  Babv  -M.  Tessier  J, 
Rep.  -1  Dec.  dA   HO'. 


dis. 


The  conditions  of  a  sale  set  forth  in 
tlie  ca/iier  de  chanjca  cannot  be  altered 
to  the  prejudice  of  the  adjndicataire 
So  where  the  adjndicataire  was  to 
retain  one-sixth  of  the  price  until  the 
opening  of  a  substitution,  he  cannot  be 
compelled  to  pay  the  sixth  before  the 
event,  or  until  it  becomes  impossible. 
Comte  it-  Archambault  ct  vir.  Judg- 
ment reversing,  10  June,  1S70.  Dorion, 
C.  J.,  Jlonk,  Ramsav,  Sanborn,  Tessier, 
J.I.  Rep.  8  Kev.  Leg.  lOL'. 

§  22.  Jh/ auction A  property  oft'ered 

for  sale  at  an  upset  price,  may  be  with- 
drawn if  an  amount  eijual  to  the  up-set 
price  is  not  offered  within  a  reasonable 
delay,  and  before  the  property  is  with- 
<lrawn.  Mallctfe  «{.-  Lenoir  esqn.  Judg- 
ment conlirming  that  of  Sup.  Court, 
I S  Dec.  1 S70.  Monk,  Ramsay,  Sanborn, 
Tessier,  .1  J.  Chief  .lustico  Dorion,  who 
sat  at  the  hearing  took  no  part  in  the 
jiKlgment,  as  he  hail  been  sworn  admi- 
nistrator of  the  (lovermnent  of  the 
Province  of  Quebec  in  the  interval. 

The  sale  of  land  in  lots  at  the  public 
auc;tion  is  goveined  by  the  French  law. 
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Each  adjudication  of  a  lot  is  a  sepa- 
rate contract. 

By  the  mnjorit)'  of  the  Court  (Monk, 
Eamsay  &  Tessier,  J.J .)  A  single  false 
bid  on  any  lot  sold  destroys  the  con- 
sent of  the  purchaser  of  such  lot,  and 
renders  the  sale  null  and  void,  even 
without  proof  of  fraud  and  damage. 

The  presence  of  false  bidders  who 
bid  on  some  of  the  lots  offered  does  not 
annul  the  sale  of  a  lot  on  which  there 
was  no  false  or  by-bidding,  unless  the 
jjurchaser  of  such  lot  alleges  and  proves 
fraud  on  the  part  of  the  vendor,  anil 
damage  to  himself  Ijy  the  enhance- 
ment of  the  price  above  the  ciu-rent 
value. 


Such  by-bidding  is  u  cau-e  of  ludlity 
only  wliere  the  purcliaser  shows  thnt 
he  has  suffered  damage  therefrom. 
That  in  tins  case  if  there  was  by-bid- 
ding on  any  of  the  lots  sold  to  the  De- 
fendant, it  caused  him  no  damage,  and 
therefore  the  sale  should  be   enforced. 

By    IJamsay,  J l>y-bi(lding    whore 

extensively  practised  at  an  auction  sale 
is  a  fraudulent  breach  of  tlie  contract 
implied  in  a  sale  by  auction,  and  there- 
fore annuls  the  adjudications,  even  of 
lots  on  which  there  was  no  by-bidding, 
unless  the  vendor  clearly  establishes 
that  the  purchaser  was  in  no  respect 
injured  by  the  by  bidding  at  the  sale 
generally.  Jetieetal.  A  McNain/hion. 
M.  Judgment  reformed,  L'l*  September, 
J  876.  Reported  20.1.  2r)o. 

The  Appellant  agreed  with  Respond- 
ent that  he  should  not  bid  at  the  sale 
of  certain  property  on  which  she  had' 
a  claim,  and  that  he  would  pay  Res- 
pondent the  amount.  Held,  confirming  : 
the  judgment  of  the  Court  below  that 
this  was  a  vnlid  contract,  lieavdetie  tfc 
Mahoiiei/.  Q  Judgment  confirming,  (» 
March,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross.  JJ.  Rep. 
5.  Q.  L.  R.  1(15. 

It  is  not  unlawful  for  a  party  to  agree 
not  to  bid  at  the  sale  of  his  debtor's 
property,  on  condition  that  another 
creditor  will  pay  liim  his  debt.  Beau- 


dette  and  MaJione;/.  Q.  Judgment  con- 
firming, fl  March,"  1879.  I{eported  5  Q. 
b.  R.  I«i5. 

Identity  of  articles  sold,  linrland  & 
Roberts.  M.  Judgment  confirming,  22 
jMarch,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  .T-f. 

§  2;i  lfe(/is(rafion —  Knowledge  by 
subsequent  purchaser  that  property 
has  been,  already  sokl  to  another,  whose 
deed  of  sale  is  not  registered,  does  not 
invalidate  the  second  sale.  Farmer  J- 
JJevlin  et  al.  M.  Judgment  confirming, 
14  December,  1877.  Dorion,  C  J.,  Monk, 
Ramsay,  Tessier,  Cross,  .IJ. 

A  vendor  of  real  estate  before  the 
Code,  may  have  the  sale  set  aside 
as  against  the  hypothecary  creditor  of 
the  purchaser,  although  the  deed  of 
sale  be  not  enregistered.  Ilarl  A- 
Abbott.  Judgment  confirming  that  ol' 
Supei'ior  Court,  4  Sep.  1878.  Dorion. 
<J.  J.,  ^[onk,  Ramsav,  Tessier, 


.,  Cross,  ,rj. 


§  24  Of  goodwill The  sale  of  the 

good-will  of  a  pawn-broker's  business, 
with  an  undertaking  by  the  vendor  not 
to  act  as  a  Pawnbroker  in  a  certain 
place,  gives  right  to  an  action  of 
damages  for  violation  of  the  stipula- 
tion bj'  the  vendor.  Mons  «£•  Silverman. 
Judgment  confirming  that  in  Review, 
Sep.,  1874.  Dorion,  C.  J..  Monk,  Tasche- 
reau,  K'amsay,  .Sanborn,  .M. 

A  sale  by  Appellant,  a  biscuit 
manufacturer,  of  his  stock  -  in  -  trade, 
with  the  good-will  and  all  advant- 
ages i»ertaining  to  the  name  and  busi- 
ness of  the  vemlor,  conveyed  the  ex- 
clusive right  to  use  the  name  "  Mac- 
kinnon's,  as  well  as  the  device  of  a 
boar's  bend  grasping  in  its  paws  a  bone 
(which  had  been  in  use  by  Appellant 
prior  to  and  at  the  time  of  the  sale|. 
on  labels  used  and  generally  in  all 
matters  connected  with  said  business, 
and,  consequently,  that  Appellant  had 
no  right  after  sucli  sale  to  use  said  name 
and  device  in  the  manufacture  and  sale 
of  biscuits.  Mackinnon  A  Thompson. 
M.  Judgment  confirming,  20  Nov.  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
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Tessier,  Cross,  JJ.    Rep.   2C>  J.  ;;2I.  j 
I.eg.  News  .i'Jt).  ;i  Dec.  d'A.  \'2. 

A  sivle  by  a  retiring  partner  to  his 
eopiirtner  of  the  "  good  will"  of  the 
busiuf'ss,  imjihes  an  obligation  on  the 
])art  of  the  retiring  partner  to  abstain 
IVom  uiKhie  competition  witli  the  pur- 
chaser of  the  good  will;  ami  wliero  the 
retiring  partner  opened  a  similar  shop 
in  the  innnediate  vicinity,  and  sent 
circulars  to  tlie  customers  of  the  late 
firm,  and  thereby  sought  to  create  the 
impression  that  he  had  succeeded  to  the 
tiim's  business,  it  was  held  that  he  had 
violated  the  obligations  imposed  by  the 
contract  of  sale  of  good-will.  Findlay  & 
McWilliam.  .Judgment  reversing,  17 
.June,  187 .J.  Dorion,  C. -J.,  Monk,  Tas 
chereau,  Kamsav,  Sanborn,  .JJ.  Kep.  23 
J.  14S.   9  Kev.  Leg.  C4l'. 

Where  two  persons,  sued  jointly  on  a 
writing,  plead  together  to  the  merits, 
they  cannot  afterwards  urge  that  the 
signature  to  the  writing  is  not  the 
signature  of  both  or  of  either  of  them, 
more  especially  in  the   absence  of  an 


atlidavit  denying  the  signature  at   re- 


iiuiri 


d  bv  art.  145  C.  C.  1'. 


Tlie  sale  of  the  right  to  use  an  inven- 
tion contains  a  warranty  that  the  in- 
vention is  new  and  useful. 

The  purchaser  of  such  right  is  not 
rc(iuired  to  have  the  patent  set  aside 
before  he  can  recover  the  price  i)aid  by 

iiim. 

The  use  of  a  patent  for  manufactur- 
ing purposes  is  a  commercial  matter. 
D^rii  et  al.  tt  Hamel.  (l-  Judgment 
coniirming,  0  December,  1884.  .sir  A. 
A.  Dorion,  C.  J.,  Kamsay,  Tessier,  Cross, 
Baby,  JJ.  Kep.  7  Leg.  News  4U5.  i  1  Q. 
L.  li.  24. 
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k  cause  d'informalites  ou  erreurs.   Art. 
2258  C.  C. 

A  raison  de  cette  vente  equipollent  a 
compte  et  dechargo  piecede  de  I'inven- 
taire  a  son  pere  et  es-tuteur  par  la 
iemme  mineuro  emancipee  et  son  mari 
counnuns  on  biens.  Taction  est  pres- 
criptible  jtar  dix  ans,  art.  225t)  C.  C. 
(iriijoire  it  Gr^joire.  M.  Judgment 
reversing,  25  January,  1885,  Monk, 
Hamsay,  Tessier,  Cross,  Babj',  J.J. 
Monk,  J.  dissenting.  Kep.  12  <l.  L.  R. 
I.  (I  B.  225. 


Dans  rinterprfetation  des  articles 
2243  et  2258  C.  C,  c'est  I'articlo  2258 
<)ui  s'applique  a  I'espece  actuelle. 


32  ;  M.  L.  K. 


Where  wine  was  sold  by  sample  and 
accepted  by  the  buyer  without  compa- 
rison, pstid  for  or  sold  again  by  him,  he 
cannot  tender  it  liack  to  the  seller  after 
a  year  and  compel  him  to  return  the 
money,  owing  to  its  being  of  inferior 
quality.  There  was  no  error  in  the  con- 
tract, anil  the  only  ground  on  which 
the  contract  could  be  set  aside  was 
that  the  wine  had  a  vice  redhibitoire. 
In  such  case  the  action  complained  of 
must  have  been  brought  with  "  rea-ona- 
ble  diligenec,  accoriUngto  the  nature  of 
the  defect,  and  the  usage  of  the  place 
where  the  sale  is  made.'"  1530  C.  C. 
Guest  (f;  Domjlas.  Judgment  confirm- 
ing. 27  miiy,  1886.  .Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Hanis-ay,  Cross,  Baby,  JJ. 

A  sale  by  authority  of  j'ustice  may 
be  set  asitle  for  frauil  and  collusion, 
even  where  the  proceedings  are  in 
appearance  regular.  (589  C.  C.  P.)  But 
where  the  essentials  of  an  auction  sale 
are  wanting  the  sale  may  be  declared 
null.  So  where  there  is  only  one  biil- 
der  at  an  auction  .sale,  brought  there 
by  the  bailiff,  and  to  whom  all  the  arti- 
cles were  sold  d  oil  prix,  the  principal 
article  a  piano  being  the  property  of 
the  defendant,  the  sale  of  such  article 
will  be  set  aside,  independently  of  any 
proof  of  fraud  or  collusion  (589  C.  C.  P.) 
Nordheimer  et  al.  <fr  Leclaire.  M.  Judg- 
ment reversing,  21  September,  1880. 
Monk,  Hamsay,  T'essier,  Cross,  JJ. 


L" action  en  annulation  du  contrat  de 
vente   par  la    tillc   a   son   pere   et  es- 


The  bailifl' must  sell  property  seized 

^^     accortling  to  the  advertisement,   unless 

tuteur.  sans  reddition  de  compte,  est    he  be  required  by  the  plaintif  to  change 


') 


sujette  a  la  prescription   ile   16  ans  ile  j  the  order  of  sale, 
uuune  que  I'annulation  de  I'inventaire  |  Chauvean.     M. 


Cheney  tt 
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27  March,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Kamsay,  Cross,  Baby,  JJ.  Baby, 
J.  diss. 


La  question  de  savoir  si  racheteur  a 
juste  sujet  de  craindre  d'etre  trouble  et 
peut  demander  caution  en  vertu  de 
I'art.  1535  C.  C,  est  une  matiere  dis- 
crgtionnaire,  dans  laquelle  cette  Cour 
sera  peu  disposee  d  deranger  lejuge- 
ment  de  la  Cour  de  premiere  instance. 

Ijorsque  la  Cour  de  premiere  instance 
a  condamnfe  le  vendeur  k  donner  cau- 
tion, sans  limiter  la  duree  de  tel  cau- 
tionnement,  la  Cour  d'Appelreformera 
le  jugement  a  cet  eft'et.  Biron  d-  Tra- 
han.  M.  Judgment  confirming,  27  Jan., 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  J  J.  Ramsay,  J. 
dissenting.     Hep.  M.  L.  R.  I.  Q.  B.'247. 

§  25.  Of  property  of  minor A  sale  by 

a  minor,  emanciimted  by  marriage,  to 
her  father  and  ex-tutor  (without  anj' 
account  being  rendered,  but  after  the 
making  of  an  inventory  oi'  the  commu- 
nity existing  between  her  father  and 
mother)  of  her  share  in  the  mother's 
succession,  said  sale  containing  a  valua- 
tion of  what  was  coniing  to  her  from 
her  tutor — should  be  considered  as 
equivalent  to  an  account  accepted  and 
discharge  granted,  and  therefore,  under 
C.  C.  2258,  which  is  applicable  to  such 
cases,  the  action  of  the  pupil  to  annul 
the  sale  is  prescribed  by  ten  years  from 
majority.  Grigoire  <t  Grignire.  M. 
Judgment  reversing,  25  January,  1880. 
Monk,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Monk,  J.,  dis.  Rep.  M.  L.  R.  2  Q.  B. 
228.  y  Leg.  News  365. 

La  vente  de  meubles,  faite  [)ar  un 
commer^ant,  est,  d'apres  I'art.  2260 
paragraphe  5,  C.  C,  une  vente  commer- 
ciale  qui  peut  etre  prouvee  par  tomoins. 

L'achat  de  meubles  d'uu  vendeur 
solvable  et  la  donation  d'iceux  jiar 
Tacheteur  a  sa  fiUe,  lepouse  separee de 
biens  du  vendeur,  en  execution  de 
Tobligation  prise  au  contrat  de  mariage 
de  celleci,  sont  un  achat  et  une  dona- 
tion valables. 


Une  opposition  afin  de  distraire  a 
une  saisie,  chez  le  defendeur,  des  meu- 
bles que  son  epouse  a  ainsi  acquis,  doit 
etre  tenue  avec  depens.  Gagnon  rf- 
Carle.  Q.  Judgment  confirming,  7 
December,  1885.  !Sir  A.  A  Dorion,  C. 
J.,.  Monk,  Rflmsay,  Cross,  Babv,  JJ. 
Rep.  14  Rev. 


Leg.  164. 


§  26.  Delivery — Ap^jellant  sold  to 
respondents  a  quantity  of  tea  to  arrive. 
The  tea  arrived  promptly  and  was 
placed  in  a  warehouse  to  the  order  of 
respondents.  It  seems  the  tea  was  all 
in  the  warehouse  on  the  14th  October. 
On  the  afternoon  of  the  15th,  by  a  let- 
ter dated  tlie  14th,  respondents  notified 
the  Api)ellant  that  the  tea  had  arrived 
too  late,  and  that  respondents  would  not 
take  the  tea,  unless  Appellant  was 
preijared  to  alter  the  terms  of  i^ayment. 
This  Appellant  immediately  refused  to 
do,  and  directed  the  warehouseman 
not  to  deliver  without  being  paid  in 
cash.  Respondent  without  withdraw- 
ing their  refusal  to  take  the  tea,  in 
Appellant's  absence  demanded  a  sam- 
ple, which  was  refused.  Respondents 
then  wrote  to  Appellant  to  say  that  the 
transaction  was  at  an  end,  Appellant 
having  failed  to  carry  out  his  part  of 
the  bargain.  Appellant  then  sold  the 
tea,  after  notifying  Respondents,  and 
sued  for  the  loss  by  the  second  sale. 
Held,  reversing  the  judgment  of  the 
Court  below,  that  it  was  Respondents 
who  failed  to  carry  out  the  bargain, 
that  they  never  having  withihawn  their 
letter  of  the  15th,  Appellant  was  justi- 
fied in  directing  the  warehouseman 
not  to  deliver  without  payment  in  cash, 
and  that  Appellant  had  a  right  to  sell 
the  tea  after  notifying  Respondents,  on 
the  best  terms  he  coukl  get.  Cox  & 
l\irner  et  al.  M.  Judgment  reversing, 
25  iSeptember,  1885.  .Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  'I'essier,  Cross,  J  J. 

§  27.  Warranty. — The  vendor  of  a 
house  is  obliged  to  warrant  the  pur- 
chaser from  loss  owing  to  the  drains 
being  in  a  bad  state,  and  not  in  accor- 
dance with  the  municipal  by-laws,  pro- 
vided such  purchaser  was  not  aware  of 
the  defect  at  the  time  of  sale.  Ibbotson 
it  Otiimet.  M.  Judgment  reversing,  21 
Dec,    1876.    Sir  A.   A.  Dorion,  C.  J., 
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Monk,   Kanisay,  Sanborn,  Tossier.  JJ. 
Rep.  21  J.  53.  i 

A  vendor  who  sells  a  property  during 
the  proceedings  of  expropriation  for  a 
public  improvement  is  not  garant  of 
the  purchaser  for  the  share  of  the  cost 
of  the  improvement  with  which  the 
property  is  charged,  by  an  assessment 
roll  subsequent  to  the  dnte  of  the  sale. 
And  this  holds  good  even  where  the 
assessment  roil  referred  to  was  pre- 
pared under  the  authority  of  an  Act  of 
the  Legislature,  to  take  the  place  of  the 
original  assessment  roll  for  the  same 
improvement,  made  previous  to  the 
sale,  l)ut  which  has  been  declared  null 
by  the  Courts,— there  being  nothing  in 
the  Act  to  give  a  retroactive  effect  to 
the  new  assessment  roll,  or  to  reserve 
to  the  actual  owner  of  a  property  any 
recourse  against  those  from  whom  he 
had  derived  his  title  after  the  improve- 
ment liail  been  made. 

The  vendors,  by  a  clause  of  the  deed 
of  sale,  lelinquisiied  and  waived  any 
right  to  exact  interest  on  the  unpaid 
balance  until  the  net  revenues  of  the 
company,purchaser,should  be  sufficient 
to  pay  the  annual  liabilities  of  the  com- 
pany for  interest,  insurance,  etc.,  in 
connection  with  a  certain  loan,  after 
which  they  would  be  entitled  to  receive 
interest  to  the  extent  of  seven  percent, 
out  of  the  surplus  of  revenue,  according 
to  its  sufficiency  ; — Held,  that  the  true 
meaning  of  this  stipulation  was  that 
the  purchaser  should  pay  no  interest 
on  the  balance  due,  during  the  exten- 
sion ot  time  granted  for  tlie  payment 
of  the  balance,  unless  the  not  revenue 
of  the  property  should  be  sufficient  to 
l)ay  the  charges  for  interest,  insurance, 
etc.,  not  meiely  that  the  claim  for  in- 
terest should  be  postponed.  Cross  cfc 
Tfie  Windsor  CV).,M.  .Fudgment  revers- 
ing, :2")  September,  188.').  Sir  A.  A.  Do- 
rion, (-'.  J.,  Monk,  Ramsay,  Tessier, 
Babv,  ,hJ.  Rep.  M.  L.  R.  11.  Q.  B.  8.  4 
Dec.  d'A.  12S0. 

§  L'y.  Simulated It  is   not    fraud 

for  a  father  to  purchase  the  furniture 
belonging  to  the  husband  of  his 
daughter  for  her  protection,  and  to 
leave  her  in  possession  of  it  in  the 


common  habitation  of  the  family,  and 
a  i^urchuse  of  this  sort  gives  rise  to  no 
presumption  of  simulation.  Johnston 
it  Scott.  M.  Judgment  confirming,  20 
September,  IS82.  Monk,  Ramsay,  Tes- 
sier, Cross,  Baby,  JJ. 

L'Intime  qui  a  achete  une  terre  de 
son  beau-frere  Scott,  a  la  charge  de 
payer  les  dettes  de  celui-ci,  I'a  fait  dans 
le  but  de  venir  en  aide  a  Scott,  et  que 
cette  transaction  n'est  nullement  enta- 
chee  de  dol.  Blouin  Jk  Jirunelle.  M. 
Judgment  confirming,  20  Nov.,  1882. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Rep.  r>  Dec.  d'A.  "jS. 

Nallitij  of  deed Hijpothec.  —  L'an- 

nulation  d'une  vente  ou  donation  d'un 
immeuble,  pour  cause  do  fraude,  n'at- 
teint  pas  I'hypotheque  consentie  a  un 
tiers  de  bonne  foi,  lorsque  I'emprunteiu" 
possede  le  dit  immeuble  en  vertu  de 
titres  parl'aits  a  lem-  face  etn'indiquant 
aucun  signe  apparent  de  nullite.  Nor- 
viandin  et  les  lieligieuses  Carmelites 
d'' Uochelaga.  M.  Judgment  confirming 
21  Dec,  188;].  Sir  A.  A.  Dorion.  C.  J., 
Ramsay.  Tessier,  Cross,  Babv,  JJ.  Rep. 
;;  Dec.  d'A.  329. 


29.  Bij  Agent One  Kenry  Aylmer, 

,  having  been  authorized  by  jiovver 


junr 

of  attorney  to  sell  a  mill  and  several 
lots  of  land  belonging  to  the  Respond- 
ent, sold  the  whole  to  Appellant  in 
payment  of  his  own  debts.  'Jhe  present 
action  was  instituted  by  Respondent 
to  have  that  sale  set  aside. 

Held: — That  although  Henry  Ayl- 
mer, junr.,  was  authorized  to  sell  Res- 
pondent's property,  he  could  not  do  so 
to  pay  his  own  debts,  and  that  the  sale 
to  the  Appellant  was  properly  set  aside. 
Mailer  &  Aijlmer.  M.  Judgment  con- 
firming, 21  Dec,  1S8U.  Mr  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsav,  Cross,  Baby,  JJ. 
Rep.  I  Dec  d'A.  106. 


A  party  employed  as  agent  to  sell 
property  cannot  accept  in  payment  his 
own  indebtedness,  and  a  sale  for  the 
consideration  of  the  release  of  his  own 
liability  will  be  set  aside  as  fraudulent. 
Maker  A  Aylmer.  M.  Judgment,  21 
December,  1880.  Sir  A.  A.  Dorion,  C.  J., 
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Monk,  ]>anisav,  Cross,  Baby,  .JJ. 
1  Dec.  <rA.  lot). 


Kep. 


A  principal  wlio  agrees  to  pay  a  com- 
mission to  an  agent  tor  the  sale  of  liis 
manuracturoii  goods,  stipulating  at  the 
same  time  that  the  agent  shall  cease  to 
manufacture  the  same  article  as  he  had 
previously  done,  and  who  secretly  un- 
dersells liis  agents,  cannot  complain 
that  the  agent  has  not  used  due  dili- 
gence, and  therel'ore  that  ho  can  refuse 
to  pay  him  his  (lommissinn  on  the 
goods  the  agent  did  sell.  The  Joseph 
Hall  Maimfachiriini  Co.  <t-  McDou(jalL 
M.  Judgment  contirming,  .lune,  1874. 
Taschereau,  Ifamsay,  f^anborn,  J.oran 
ger,  J.I. 

A  general  agent  authorized  to  pur- 
chase goods  for  his  i)rincipal  binds  his 
princii)al  for  the  i)rice,  although  the 
agent  may  have  been  in  funds  to  pay 
for  these.  Poiilin  (0  Williumn.  ludg- 
ment  contirming  tliat  of  Sup.  Ct.,  !."» 
June,  1 877.  Dorion  C.  J.,  Monk,  Hauisay, 
.Sanborn,  Tessier,  JJ. 

The  principal  wiio  prolits  by  a  pur- 
chase made  for  his  account  by  his  agent, 
or  clerk,  is  liable  to  the  vendor,  sd though 
at  the  time  of  the  sale  the  vendor  was 
ignorant  of  the  fact  that  the  agent  was 
not  the  i)rincipal.  Cute  &  Puquei.  Q. 
Judgment  confirming,  7  September, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
liamsay,  ."^anborn,  JJ.  Peadd-  Jiirks,  2 
L.  C.  J.  U')l.  JJncasse  ifc  Jieav</il,  i.)  L. 
C.  K.  Id. 

.\n  agent  purchased  cattle  as  for 
himself,  the  owner  not  knowing  he  was 
transacting  with  an  agent.  The  osten- 
sible purcliaser  could  not  pay,  and  the 
vendor  learned  he  was  the  buyer  for 
Appellant,  that  he  had  no  business  of 
his  own  except  that  of  a  buyer  for  Ap- 
pellant, and  that  Appellant  got  the 
cattle  and  only  settled  with  the  ostensi- 
ble purchaser  by  an  account,  which 
appeared  to  be  that  which  might  pass 
between  a  principle  and  agent,  and 
which  Appellant  did  not  produce.  Held, 
that  the  seller  of  the  cattle  had  no  ; 
recource  against  the  Appellant.  Q. 
Judgment  reversing,  6  Dec,  1884.  Sir 
A.  A.  Dorion,  C.  J.,   liamsay,  Tessier,  , 


'  Cross,  Baby,  JJ.  liamsay,  Haby,  ,I,J., 
dissenting  thought  the  course  of  busi- 
ness, between  the  ostensible  jiun^haser 
and  Ajjpellant  to  which  this  transac- 
tion was  not  an  exception,  was  that 
between  a  i)rincipal  and  agent,  that 
McShane  got  the  cattle  directly  and 
had  not  proved  he  paid  for  thfiii. 

The  i)ower  ol'  an  agent  to  sell  on 
commission  may  be  revoked  at  anj' 
time,  subject  to  the  rights  of  the  agent. 
Dillon  et  al.  S:.  llorthwiclc.  . Judgment 
confirming  that  of  Suj)erior  Court,  !'» 
June,  I8S(».  Dorion,  C.  J.,  Monk,  liam 
say,  Tessier,  Cross,  J  J. 

Where  the  power  of  an  agent  is  re- 
voked befor^!  delivery,  a  sale  begun 
cannot  be  completed  by  the  agent,  un- 
less there  has  been  an  ncccptance  by 
the  purchaser  which  binds  him.  Ltjnn 
tt  Nicen.  ]\r.  Judgment  reversing, .June, 
1874.  Taschereau,  Hainsay,  Sanborn, 
Loranger,  .1.1. 

The  jjower  of  the  agent  may  bo  re- 
vokeil  at  any  time  by  the  ^jrincipal. 

The  agent  who  alleges  a  sale  cannot 
prove  it  without  a  memorandum  in 
writing.  Lynn  &  Cochrane  el  al.  Judg- 
ment reversing,  those  of  the  Superior 
Court  and  Court  of  lieview,  June,  1874. 
Taschereau,  Kamsay,  Sanborn,  Loran- 
ger, JJ. 

§  30.  I'o.s.iessioii, —  A  purchaser  by 
licitation  cannot  take  possession  of  the 
l)roi)erty  purchased,  but  must  ilemanil 
j)Ossession  by  lawful  process.  Hus  t(" 
Milleite  el  al.  M.  .Judgment  confirming, 
121  December,  1877.  Dorion,C.  J.,  Monk, 
Kamsay,  Tessier,  Cross,  J.I.  Kep.  *.t  Kev. 
Leg.  50. 

SALVAGE.  -  A  steamship  carrying 
passengers  and  a  vahuible  cargo,  from 
Liverpool  to  Montreal,  having  lost  her 
screw,  and  having  been  six  ilays  imder 
sail,was  in  the  Gulf  of  St  Lawrence  near  a 
dangerous  coast,  and  exposed  to  peril. 

An  agreement  made  by  the  captain 
to  pay  £800  sterling  for  towage  into 
Gaspe  Harbor  (a  distance  of  about  5(1 
miles)  should  be  enforced,  seeing  that 
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the  soi'vico  rai^ht  i)i'opcrly  1)0  treatiMl 
'IS  salvage,  ami  an  such  was  wortli  at 
least  the  sum  Hxod  by  tlio  ajirooiuont. 
Stewart  it*  Jfreiris  M.  Jiulgmcnt  con- 
tinning,  L'O  Juno,  1884.  Sir  A.  A.  Po- 
lion,  ('.  J.,  Monk,  Uamsay,  Tossior, 
ikl)y,  .I.r.   Hep.  2t)  .1.  14.  4    Log.  News 

iM,;.'  1  Doc.  (rA.;{i'j. 

SCHOOL  COMMISSIONERS.  —  lUci/al 

ihction A  school   coinniissioncM-   illo- 

^';illy  olcetcd  may  abandon  tho  ofHco, 
ind'ho  is  not  obliged  to  wait  till  ho  is 
sued.  Such  resignation  for  an  illegal 
election  renders  tho  oHioo  vacant  and 
the  Lieutenant  Governor  can  appoint. 
Laliherte  A  Reed.  (J.  Judgment  ren- 
dered at  ^[ontrcal,  20  .lune,  ISTO,  re- 
versing. Dorion,  C  J.,  Monk,  Kanisay, 
Sanborn,  Tessier,  Sicotte,  JJ. 

A  school  couunissioncr  is  not  a  mu- 
nicipal otlicer  within  tho  meaning  of 
Art.  10.];!  C.  <.'.  r.  Sanvd  <f-  Jioilcaii. 
M.  Judgment.  24  January,  18S2.  Sir  A. 
A.  Dorion,  C.  J.,  Kamsay,  Tossior, Cross, 
llaby,  .J J.   Uey).  5  Leg.  S'ews  134. 

FAection. — It  is  necesbsary  that  five 
'lectors  should  demand  a  poll,  in  tho 
case  ot  tho  election  of  a  school  commis- 
sioner. 

Where  an  election  of  school  conunis- 
^ioner  has  been  held  under  circum- 
stances which  are  unusual  and  which 
lead  the  Court  to  believe  that  there  , 
lias  been  a  surprise  of  the  electors,  and 
tliat  they  have  been  debarred  from 
exercising  their  right  to  vote,  the  elec- 
tion will  bo  annulled.  Saiic4  &,  Jioileau. 
M.  Judgment  reversing,  120  September, 
1SS2.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
K'ainsay,  Cross,  Baby,  JJ.     Kep.  0  Leg. 


Fabrique  School Quo  Warratito 

A  building  eroctetl  by  the  voluntary 
>ubscription  of  inhabitants  of  the  parish 
DfBeauport,  but  on  the  ground  and 
with  the  permission  of  the  Fabrique, 
;ind  used  as  the  scliool  house  of  the 
parish,  ami  since  1847  in  possession  of 
the  school-commissioners  as  school- 
house  of  the  first  arrondissemen  t,  still 
remains  the  property  of  the  Fabrique. 
0'2 


An  agreement  made  botwtjon  the 
school  commissioners  and  rwr^,  acting 
in  tho  name,  but  without  th«  expre»s 
authorization  of  the  Fabrique,  who 
nevertheless  ncrjuiesce  therein,  stipul- 
ating that  tho  sehoolhouso  in  (|uestion 
belongs  to  the  Fabrique,  that  its  occu- 
pation by  the  eonnnissioners  is  worth 
jtlO,  per  annum,  and  that  tlu'  com- 
missioners will  only  have  the  right  to 
engage  one  teacher  chosen  l»y  the  cur^, 
is  valid  in  so  far  as  to  entitle  the  ciir^ 
ami  marijuiUier  en  chanje  to  be  school- 
commissioners,  and  that  the  last  clause, 
although  invalid  as  contrary  to  public 
order,  does  not  aniiid  tho  entire  con- 
tract, but  must  be  treated  as  unwritten. 


In  parishes  where  tlioro  aro  no 
schools  belongin;:  to  the  Fabrique.  it  is 
l)ermissible  fi>r  tiie  Fabrique,  with  the 
consent  of  the  school-commissioners,  to 
(iontributo  StiO  to  the  funds  of  tho 
latter,  and  that  by  so  doing  the  c\ir4 
and  church  warden  in  office  liecomo 
ipsofaolo  school-commissioners.  Ville- 
neuve  ifc  Churesl.  (i.  Judgment  con- 
firming, ;j  Maich,  ISSj.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  llamsay,  Cio?s,  Baby, 
JJ.  b'ep.  S  {.l  L.  W.  '1\'M,  1  Dec.  dA.  I'-'iJ. 

En  1S72  et  1873,  les  Commissaires 
d'Eoolos  do  la  paroisse  do  Laprairie  ont 
i'ait  const  mire  une  maison  <i'ecole  su- 
perieuro  et  preleve  sur  les  contri- 
buables  une  somme  do  $3,000.  Cotte 
somme  n'ayant  pas  sufH  pom-  defrayer 
Ic  cout  <lo  la  batisse,  les  Ajipolants, 
avec  I'autorisation  du  Surintondant  <le 
TEducation,  ont  impose  une  taxe  addi- 
tionnello  de  30  cents  par  SI 00,  se  mon- 
tant  en  tout  a  uno  autre  tomme  ile 
$3,000. 

Juijd : — Que  les  Commissaires  n'ayant 
le  droit  de  prelever  qu'uno  somme  do 
$3,000  pour  la  construction  <rune  ecole 
niodele,  cette  seconilc  taxe  de  $3,000 
otait  illegale  ot  ultrd,  vires  Les  Com- 
missaires (VEcoles  du  village  de  La- 
'  prairie  &  Brosseau  el  al.  M.  Judgment 
confirming,  24  September,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Kamsay,  Tessier,  Cross, 
Baby,  J.I.  Kep.  4  Dec.  d'A.  42. 

i      An  action  by  the  Superintendant  of 
I  Education  does  not  lie  under  s.  22  of 
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40  Vict.,  c.  lili  ((^.1  a>tiiin«t  theMonotitry- 
treftsuriM' <»r  II  hcIiooI  inuniri|iiility  iil'tfi' 
ho  hiiH  rciKli'i'od  hit  iiccount  iiii<l  llic 
aorouiit  lins  liocii  approval  at  a  n^jiiilar 
inoetiiiji  of  tin'  into  payors  an  i  also  hy 
tlio  truHtoos. 

Even  .siipposinj:  tliut  tin-  action  liy  tlio 
SiipiMintendaut  in  tliis  ca.so  could  ho 
i'e>!ar<k>d  as  an  action  inslitiittMl  undoi- 
Hoct.  .'Ill  of  tlio  aliovt^nontionod  act  and 
sect.  I'.t  ot  H  Vict.,  c.  (■),  tlio  action 
would  not  lie  until  alter  tlio  trustotfs 
had  been  juit  in  <lci'ault  to  brin;;  such 
action,  and  had  lol'usod  or  no;il(!ctoil  to 
do  so.  Oiiiiiiet  X  Xorviaiuliii.  yi,  .liidjj:- 
niont  conliiniinj.',  I'.t  Xovoml»or,  lss4. 
Sir  A.  A.  Uorion,  C  .J.,  Monk,  Hainsav, 
Cross,  Hal<v,  .1.1.  Uop.  M.  L.  H.  I.  (I  J5. 
107  f  s  L(.g.  News  II. 

A  statut"'  (41  Vic.,  c.  (>  C^. i  snhjoctin;; 
the  diHi(!ulties  hotwcon  .School  (loin- 
missionors  and  tlu'ir  SocrotaryTroa- 
suror  to  an  arljitrary  adjiistnient  by 
the  Sui>oriut<>ndiint,  is  ictroacUivo  aii<l 
will  biml  a  Secretary •'rroasuror  whose 
functions  hiivi-  coasetl  beforo  the  i)ass- 
ing  of  the  statute  in  question.  Tiio 
presence  of  the  < 'oininissioneis  is  not 
necessary  at  the  oxainiiiation  of  the 
accounts.  J'hiemi  Sc  Ji'iiiioiiski.  ^i.  .Iiid;i- 
nient  contiriniiig,  7  May,  Ins4.  Moidi, 
]{anisay.  Cross,  J3aby,  J  J.  Wainsay,  .1. 
dissent inu!,  thinks  an  act  ot  the  sort  is 
not  an  act  of  proceihire,  ami  tluMoloro 
is  not  pn-siiinod  to  have  a  nUroactivo 
eft'oct  :  and  that  tlie  coiniiiissioneis 
must  1)0  present  oi  regularly  sum- 
moned. 

The  examination  of  the  accounts  of 
a  .Secretary  'rreasurer.   in   case  of  dilli 
culties  between  Iiiiii   iuid   the<!ommis- 
sioners,  at   a   meeting  iri'ogularly  con- 
voked, and  where  only  two  of  the  Com- 
missioners lire  present,  is  equivalent  to 
an   exaiiiination   "  in   i)resenco  of  the 
commissioners   in   regular  meeting  as- 
sembled an<l  .>t  tln^  secretary  treasui- 
duly  suinmnnoil  to  a]>pear  at  the  sai 
examination  ■■  etc.,  41   \'ic.,  c.  0,  sec 
10.     I't:s  C'o/;u«t.s'»'«/re.s'  d'  F.eolcs  de  lit 
moushi  ({•   (Irondin.   (I.  .Tuilgment  rev- 
ersing, 7  May,    1SS4.     Monk,   Hamsay, 
Cross,  Baby,  ,IJ,  Kamsay,  .J.  dissenting. 


Par  111  loi  de  rinstruction  piibli(|Uo 
lie  rotto  province,  les  recours  des  com- 
missaires  d"oi'olo  contro  iin  .Socrotaiie- 
Trosorior  on  clmrgo,  oii  sorti  do  charge, 
Bont  delinis  ot  liinitcs  aux  ciis  provus 
jiar  la  section  .'!ti  du  statut  ilo  Quebec, 
40  Vict ,  oh.  'I'l  ot  par  les  sections  Ml  et 
l'.»  du  statut  do  liueliec,  41  Vict.,  ch.  »'», 
quo  la  dito  section  Id  ^U'  I'acto  on  der- 
nier liiMi  montionno  permet  le  recours 
par  voio  d'arbitrago  (h-vaiit  le  Surin- 
tondant,  aU(iuol  toute  j'uridiction  est 
doiiiioc  en  la  matiero,  et  que  les  autros 
dispositions  iradmettoiit  Faction  (iivil 
dovaiit  les  tribuiiaiix  (|Uo  sur  I'initia- 
{\\•^^  du  surintendant  (|ui  pent  la  porter 
lui-mome,  apros  avoir  mis  les  commis- 
sairos  d'ecolo  en  demeuro  d'exercer  ce 
recours  eux-iiu'iiios,  et,  a  lour  dofaut 
<lo  le  fairo,  .ipivs  telle  iniso  en  domoii- 
re  ;  ot  (|Uo  les  commissaires  d'ecolo  qui 
n'ont  i)as  etc  mis  op  demeure  par  le 
surintemlaiit,  d(!  porter  une  action 
contr(>  nil  socivtaire-tresorior  .sortant 
dt*  charge  sont  iiicoiiiiietonts  pour  so 
porter  demandours  dans  une  telle  ins- 
tance. (Jo)iimissai)'<H  1 1' Kc  file  de  Ka- 
inouruska  tV  JAtii(flol,t,  (^.  .liidgment 
conlirming,  7  December,  ISS'),  .Sir  A. 
A.  Dorion,  C.  .).,  Monk,  IJamsay,  Cross, 
Jiabv,  .1.1.  Hep.  II  (l  h.  If.  ;;7'.l,  14  l{ev. 
Leg-  14.'). 

The  secretary  treasurer  of  school 
commissioners  being  unable  to  cash  a 
a  governmont's  cheque  given  to  liim 
for  school  jiurposes,  handetl  it  to  the 
chainiian  of  the  connnissioners  to  bo 
caslied.  The  money  was  lost  by  the 
chairman  or  stolen  from  him.  Jfeld, 
that  the  secretary  ticasurer  was  not 
lialile  for  the  amount,  as  he  had  taken 
reasonat)le  care  of  the  cheque  and  was 
in  no  way  in  fault.  Oiiiinct  it'.-  Vervilh. 
(^  .ludgmont  conlirming,  4  Dec,  KSXO. 
Sii'  A.  A.  J)oiion,  C.  ,1.,  Monk,  l{iimsav, 
Cross  liabv,  hop.  7  (I  L.  M.  .'U,  I  Dec. 
d'A.  tie. 

SCM.JOL  TAXES— -I.)  a  suit  between 

,(V  ers  and  xhool  Commissioners. 

lact  that   th'      ate   payers  are  dis- 

•utients  and  tii      irganization  of  a  cor- 

' nation    if  dissentient  school   trustees 

iii..\    '      I'roved   by   verbal  testimony. 

where  ,i     is    evident    by  receipts    for 

school  taxes  granted   iiv  such    dissen- 
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tiont  corporation  in  favor  ol'  such  rate 
puyerH,  during  a  series  of  years,  and  hy 
(itiior  circuiuHtancos,  that  such  a  cor 
|ii)iation  lias  do  facto  oxistod,  and 
ilainiod  payment  of  school  taxes  in 
that  capa<'ity  during?  many  years.  The 
Sriiiinl  ('(H)imissi(iiieni  of  J'oxlon  <D 
lliistim  el  III.  M.  .ludjiment  conlirmin;:, 
IT  Docomher,  1M7".'.  Koported  1'4  .lurisl 
I'J-J.  ;J   Lejr.  .News  :;(».  ^ 

SCIRE  FACIAS.  —  It  is  only  under 
iUid  hy  virtue  of  a  writ  of  neive  faeias, 
thiit  letters  patent  hy  tho  Crown 
iiialiing  a  concession  of  lands  can  lie 
set  aside.  I'tieauil <{■  liickahji.  (I.  .\\u\g- 
iiiont  contirmin^',  7  Sep.,  1S7">.  !{ep.  I 
(,>.  L.  K.  lih'.. 

SEA. — Where  tiie  master  of  a  shiii  con- 
tends tliat  tho  destruction  of  car^'o  was  1 
due  to  the  perils  of  tho  sea  ho  must 
prove  it,  or  ho  will  ho  held  liahlo  in  dam- 
,'il:cs  for  tho  loss.  Jlearle  tt  James  el  al.  M. 
•ludgmont  reversing,  Decemhor,  1874. 
l>orion,  C.  .1.,  Monk,  Taschoroau,  Kara- 
siiy,  Sanhorn,  .1.1.  , 

SEAMEN'S  ACT,    1873   (CANADA).- 

1/0  Jugo  dos  Sessions  do  la  I'ai.x  a  ,ju- 
ridiction  sommairo  contro  ceiix  qui 
commettent  rolFenso  do  monter,  ^lunl 
ann^s,  sans  permission  et  illpgalement, 
siir  un  naviro  dans  lo  port  do  (iuohoc, 
cu  vortu  do  I'acte  de   187o,  M  Vict., 


cliiip.  I2',>,  sect.  86. 

Dans  i'ospece  actuelle,  lo  href  de 
luoiiihition  ayant  oto  refuse  par  un 
iiige  de  la  Cour  Superienre,  il  n'y  a  pas 
lieu,  par  un  appel  a  cettojCour,  de  re. 
viser  cot  ordre. 

he  requerant  n'a  pas  montro,  par  des 
ailidavits  sutlisants,  les  circonstances 
qui  lui  donnent  lieu  de  so  i)laindro  de 
la  sentence  et  d'aucune  detention  en 
vcitu  do  cetto|sontence,  et  que  I'affida- 
vit  en  tonnes  generaux  du  procureur 
ad  lilciii  du  rocpierant  no  sutlit  pas. 
Clarke  if-  Clunivcau  et  al.  Q.  Judgment 
eontirming,  S  l-'obruary,  ISS2.  Sir  A.  A. 
Dorion,  C  .1.,  Ramsay,  Tessier,  Cross, 
Bahy.  .kf.  The  Chief  Justice  and  Ham- 
say,',!,  dis.  S  t^.  L.  H.  f)S,  This  report 
gives  no  fair  idea  of  the  issues  involved 
in  this  appeal.  The  case  is  fully  report- 


ed, 1'  Dee.  d'A.  I22f),  and  tho  npinioiw 
in  di'sont  are  to  he  found  .')  Log.  News 
74,  s.-).  1 1  1{.  hog.  li'js. 

SECONDES  NOCES— Hndor  Art.  27'.» 
C.  de  I'aris,  tlie  share  of  the  wifo  in  tho 
couiiiicis  of  tho  community,  existing 
under  a  former  marriage,  if  there  lio 
issue  of  sucii  marriage  surviving,  do  not 
fall  into  tho  eonununity  under  a  second 
marriage,  iind  conso(|Uontly  the  testa- 
mentary hfciuo,-!  to  tho  second  or  later 
hushiind  of  III!  the  wife's  share  of  the 
second  community  docjs  not  convoy  to 
tho  siiid  husl)an<l  any  share  of  such 
I'liutjuch.  I'iliin  (!•  liniuet  el  al.  ^[. 
Judgment  eontirming,  '1~  May,  ISS2. 
Sir  A.  .\.  Dorion,  C.  J.,  Monk,  Ramsay, 
(hoss,  Hal)y,  J  J. 

A  tripartite  community  of  property 
is  dissolved  hy  tho  death  of  tiio  second 
wifo,  if  she  dies  without  loiiving  any  mi- 
nor ehililren,  and  tho  third  share,  oi' 
the  second  wifo  in  an  immoveable,  pur- 
chasod  during  tho  oxistoneo  of  sucii 
I  tripartite  eonununity,  is  a  prnpre  of  tho 
'  issue  of  such  second  marriage. 

That  the  surviving  hus)>and  has  no 
right  to  alienate  the  third  siiareofsuch 
immoveahlo  after  the  <loatli  of  tho  se- 
cond wife,  anil  tho  purchaser  of  tho 
rigiits  of  tho  issue  of  tho  marriage,  of 
age  at  tho  time  of  her  mother's  death, 
has  a  riglit  to  bring  his  action  of  ;>«/•- 
laije  of  said  iminoveal)lo.  Francanir  <{• 
Malhieu.  !M.  .hidgmont  reversing,  '2'2 
December,  I.S76.  Dorion,  C.  .1.,  Monk, 
Ramsay,  .'^anborn,  Tessier,  .IJ.  Rep.  21 
J.  28S,  S  l{ev.  Leg,  tWi'j. 

SECRETARY  TREASURER.— Hie  Se- 
cretary Treasurer  of  a  Ituilding  Society 
who  has  loft  the  service  of  tho  Society 
and  handed  over  all  his  books  and  vou- 
chors to  the  Society  is  entitled  to  a 
judgment  discharging  his  security,  and 
to  radiate  the  hypothor  on  his  property 
given  as  security  for  his  faithful  admi- 
nistration, witiiin  a  delay  tixod  by  the 
Court,  and  in  dol'aiilt  of  giving  such 
deed  the  judgment  to  stand  tiiorefore. 
La  Sdci^l^  Permanente  de  Vonalruclion 
<f-  Jjoiii/lin.  .Judgment  confirming,  21 
June,  iSTS.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Uam«ay,  Tessier,  Cross,  .IJ. 
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SECRETION— Secreting  the  books  of 
an  estate  will  not  warrant  an  attach- 
ment. Dallemore  &  Brooke.  M.  Judg- 
ment confirming,  15  September,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  .IJ.  Rep.  6  ]{ev.  Leg.  657. 

The  Appellant  gave  the  Bank  corn 
for  atlvances,  by  tran^iferring  the  ]5ill 
of  Lading  under  a  special  receipt  by 
which  the  Bank  was  to  be  paid  out  of 
the  proceeds.  The  Appellant's  firm  sold 
the  corn  and  appropriated  the  money 
to  pay  another  creditor. 

The  petitioner  contended  that  the 
corn  was  not  that  of  himself  or  of  his 
firm — that  if  it  was  they  had  tlealt  with 
it  as  the  Bank  directed,  and  that  he 
had  personally  no  part  in  the  fraud,  if 
any,  and  that  at  most  the  payment  was 
merely  a  preference  not  secreting. 

The  capias  was  maintained.  The  corn 
was  sold  as  tlie  property  of  Petitioner's 
firm,  and  the  proceeds  were  funds  in 
their  hands  destined  to  the  payment  of 
the  Bank.  The  payment  to  another  was 
a  fraudulent  secreting  of  this  money, 
and  they  are  liable  for  it  as  for  any 
other  funds  in  their  hands.  Their  excuse 
is  virtually,  this  is  not  secreting,  it  is 
an  offense  under  the  larceny  act.  It  is 
therefore  more  than  a  mere  preference. 
lirown  it  The  Canadian  Bank  of  Com 
nierce.  M.  Judgment  confirming,  27 
January.  1870.  Dorion,  C.  J.,  Ramsay, 
Sanborn,  Tessier,  JJ. 

A  payment  made  in  the  ordinary 
course  of  business,  although  it  may  be 
in  some  sense  a  preferential  payment, 
iloesnot  justify  a  ca^x'as,  but  a  prefer- 
ential payment  may  be  of  such  a  char- 
acter as  to  amount  to  a  secreting,  and 
to  justify  a  capias.  Fcrlimd  &  Nield, 
Q.  judgment  confirming,  3  September, 
1877.  Dorion,  C.  J.,  Monk,  Ramsay, 
McCord,  J  J. 

A  fraudulent  preference,  by  which 
assets  which  should  be  available  to  the 
creditors  generally,  are  given  to  one  or 
more  is  equivalent  to  secreting.  Gait 
et  al.  <fc  Dussatilt.  M.  Judgment  revers- 
ing, 1  Oct.,  1881.  Sir  A.  A.  Dorion,  C.J.,  ,       Variation  from  terms  of  letter   of 


Monk,  Ramsay,  Cross,  Baby,  J  J.  Monk, 
Cross,  JJ.,  dis.  Rep.  4  Leg.  News  321. 

An  insolvent  debtor,  who  without 
fraud,  sells  his  property  to  a  minor  with 
long  credit,  without  consulting  his  cre- 
ditors is  not  liable  to  be  arrested  on 
capias.  Beandctte  Si  Audette.  Q.  Judg- 
ment (  iimrming,  7  June,  1878,  Dorion, 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Monk, .).,  dis.  Rei).  8  Rev.  Leg.  581. 

A  ''apias  against  an  insolvent  may  be 
maintained  for  secreting  his  property, 
and  this  charge  will  be  sustained  by 
evidence  to  show  that  large  sums,  suffi- 
cic^it  to  account  for  the  insolvency, 
have  been  made  with  and  not  account- 
ed for.  Downei/  &  Winning,  et  al.  JI. 
Judgment  confirming,  March,  1875, 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sant  Jii:,  JJ. 

SECURITY  BOND.— Where  a  party 
became  surety  for  an  agent  engaged 
under  certain  conditions,  and  the  agent 
got  behind  in  his  accounts,  and  the  em- 
ployer (an  insurance  company)  made 
a  new  arrangement  with  him,  part  of 
which  was  to  cancel  the  amount  against 
him,  and  to  engage  him  on  conditions 
different  from  those  of  the  former 
agreement,  the  suiety  is  discharged  of 
his  liability.  The  jEtna  Life  Insurance 
Co.  &,  Rooklidge,  M.  Judgment  con- 
firming, 14  December,  1877.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  J  J. 
Reported  1  Leg.  News  2'.). 

SECURITY — Chose  jug6e Le  juge- 

ment  rendu  sans  fraude  centre  le  tlebi- 
teiir  principal,  est  chose  jugee  contre 
la  caution. 

I^a  caution  a  qui  les  poursuites  contre 
le  debiteur  principal  n'ont  })as  etc  de- 
noncees,  n'est,  commo  le  garant,  res- 
ponsable  que  ties  frais  de  I'exploit  ori- 
ginaire  jusqu'au  rapport  de  Taction  in- 
clusivement,  et  non  des  frais  subse- 
quents.  Lam;/  &,  Drapean,  Q.  .fudgnient 
reversing,  7  March,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Jfamsay,  Cros?, 
Baby,  JJ.  J  {op.  7  Q.  L.  R.  383.  1  Dec. 
d'A.  237. 
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L^e._Le  juge- 
1  contra  le  debi- 
jugee  contre 

lursuites  contre 
jnt  )>as   etc  de- 
le garant,  res- 
|e  I'exploit  ori- 
de  Taction  in- 
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\i,  Q.  .1  udgment 
^81.    Sir   A.  A. 
Hamsay,  Cross, 
lU.  383.  1  I>ec. 

is  of  letter    of 


(jiiarantee A  letter  of  guarantee  by 

an  agent  of  a  tanner,  to  the  effect  that, 
in  consideration  of  the  party  to  whom 
the  letter  is  addressed  endorsing  a 
note  for  $2,000.00  in  favor  of  the  tanner 
lio  will  retain  in  his  hands  the  surplus 
funds,  to  the  extent  of  $2,(XX).00  arising 
irom  the  sales  of  sole  leather,  then 
coming  in  for  sale  and  in  process  of 
manufacture,  is  binding  on  such  agent 
jjersonally,  without  special  acceptance, 
and  is  also  so  binding  notwithstanding 
that  the  note  so  endorsed  should  be 
tor  $22,000.00  instead  of  $2,000.00. 
Beattie  Workman,  M.  .Judgment  con- 
linning. '.4.Tune,  KSTU.  Sir  A.  A. Dorion. 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
.IJ.  Keportetl  14. Jurist  15.  2  Leg.  News 


SECURITY  FOR  APPEAL.  —  Le  cau- 
tionnement  fourni  pour  appeler  d'un 
jugement  de  la  Cour  Superieure  est  ir- 
regulier,  s'il  n'a  etc  precede  d'un  avis 
a  la  |/artie,  et  quo,  dans  ce  cas  I'appel 
doit  otre  renvoye.  JJorion  d-  Dor  ion. 
y{.  .fudgment  27  Sep.,  ISS3.  Sir  A.  A. 
|)oiion,  C.  .J.,  Monk,  Hamsav,  Cross, 
r.;.l)y,  .r.L  Rep.  3  Dec.  d'A.  3St. 

Security  in  appeal  from  a  judgment 
in  tiie  Insolvent  Court  nuist  be  put  in 
witliin  eight  days,  and  where  the  writ 
li;is  issued  without  the  security  being 
so  jiiit  in,  the  appeal  will  l)e  dismissed 
on  motion.  Gibson  &  " 
I'll  .lime  1877. 


McArthur,  M. 


Wlicre  there  is  a  motion  to  <lismiss 
aiipeai,  on  one  of  the  sureties  having 
iifcome  insolvent,  ilelay  will  be  granted 
Appellant  to  put  in  another  surety. 
Kane  k  McLean.  Q.  .Judgment  4  De- 
iiinber,  ISSO.  Sir  A.  A.  Dorion,  C.  .L, 
Monk,  Ramsay,  Cross,  Baby,  .1.1. 

Tin'  Appellant  deposited  bonds  of 
the  City  of  Montreal  as  security  for  an 
ajipeal  by  the  Corporation  of  that  City 
t<i  the  I'rivy  Coir.cil.  These  bonds  were 
hold  to  be  an  insufficient  security  for 
the  Corporation,  and  the  delay  was  pro- 
longed to  put  in  security  till  the  4th. 
In  Chambers,  Monk,  .1.  2  Nov.,  I87t). 
•  >ii  the  4th  the  Corporation  depositeil 
i?l')U()  as  security,  but  it  appearing  that 
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this  sum  was  insufficient,  they  subse- 
quently deposited  $800  additional. 

Respondent  then  moved  to  be  allow- 
ed to  execute  his  judgment,  on  the 
ground  that  the  failure  of  appellant  to 
put  in  security  within  the  delay  of  six 
weeks  first  allowed,  the  respondent  had 
acquired  an  absolute  right  to  execute 
his  judgment.  The  Mayor  Ac.  of  Mont- 
real Si,  Hubert.  M.  Judgment,  6  March, 
1877. 

A  security  bond  in  appeal  from  the 
Circuit  Court  may  be  amended  by  sup- 
plying the  description  of  the  real  estate 
on  which  the  security  justify,  and 
which  had  be  n  omitted  in  the  bond; 
The  Montreal  Cotton  Co.  «&  the  Corpor- 
ation of  the  Town  Salaberry  of  Valley- 
field.  M.  .Judgment,  Appellant  allowed 
to  amend  bond.  It)  September,  1879. 
Sir  A.  \.  Dorion,  C.  J.,  Monk,  Ramsay, 
T'essier,  ,J,J.  Rep.  24  J.  159, 2  Leg.  News 
238,  9  R.  Leg.  551. 

.V  party  obtaining  leave  to  appeal 
from  an  interlocutory  judgment,  forfeits 
such  right  if  the  security  by  law  re- 
quired be  not  given  within  the  delay 
fixed  by  the  Court.  Jinnean  &  McCaf- 
frey, (I.  -Judgment  reversing,  8  June, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  .J.J.  Rep.  7  Q.  L. 
R.  3<i4.  1  Dec.  d'A.  313,  H  It.  Leg.  253. 

SECURITY  FOR  COSTS.  —  When  se 
curity  for  costs  is  given  by  one  person 
the  tiescription  of  the  real  estate  of  the 
surety  should  be  given.  Dawson  A- 
Des fosses.  Q.  .Judgment  in  favour  the 
party  moving,  the  appellant,  2  Sept. 
1875.  Dorion,  C. . I.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  J»J.  liep.  1 .  Q.  \u  R. 
121. 

Under  sect.  42  Ins.  Act  18(V.t,  security 
for  costs  is  not  due  because  of  the  in- 
solvency of  the  husband  of  Plaintiff,  he 
being  only  a  party  to  the  action  to 
authorize  his  wife.  Hart  he  &  Moreau 
k  vir.  Q.  .Judgment  confirming,  5  .June, 
1875.  Dorion,  C.J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  .).J. 

SECURITY  FOR  INJUNCTION.— Where 

the  terms  of  the  Statute  have  not  been 
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substantially  followed  in  putting  in 
security,  the  injunction  will  be  quashed 
on  exception  d  la  forme.  Dohie  &  Gor- 
don et  al.  M.  Judgment  contirming, 
14  December,  1878.  Dorion,  C.  J., 
Monk,  Kamsay,  Tessier,  Cross,  JJ. 

SEDUCTION.— Tlie  mother  of  an  illegi- 
timate child  may  sue  for  the  expenses 
of  seduction  for  aliments  for  the  child, 
and  en  lUclaraiionde paternite.  Kings- 
horough  tO  round.  Q.  Judgment  con- 
firming, ;")  March,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  JJ.  Kep.  4  il  L.  R.  11,  1  Leg. 
News  115. 

SEIGNIORIAL  CADASTRE.— The  laws 
abolishing  the  seigniorial  tenure  did 
not  requiie  the  seignior  to  have  in 
scribed  in  the  cadastre  all  rents  due  to 
him  on  lanils,  but  only  those  of  a 
seigniorial  character.  Hart  et  al.  & 
Trudcl.  (I.  Jiwlgmcnt  reversing,  .")  Dec, 
1874.  Monk,  Tasciiereau,  Kamsay,  San- 
born, Bosse,  JJ. 

SEIGNIORIAL  DUES— An  immoveable 
acquired  by  the  Ciown  for  a  public  use 
becomes  re  united  to  the  Crown  domain, 
and  its  exchange  by  government  \'ov 
another  property  <lid  not  revive  the 
seigniorial  lights  over  it,  nor  gives  rise 
to  indemnity  for  commutation  under 
the  act  arranging  for  the  commutation 
dues  in  the  fiel'St.  Augustin.  Chap.  41 
C  S.  L.  C.  Middlewisx  el  leu  Heligieitsen 
de  St.  Josep/i.  }>l.  .ludguient  reversing, 
'22  December,  1877.  Dorion,  C..).,  Monk, 
Ramsay,  Tessier,  Cross,  .1.1.  Heportetl  1 
Leg.  News  ")  I . 

The  advantages  accruing  by  the 
commutation  of  the  seigniorial  tenure 
are  ac(|uirod  by  the  actual  owners  of 
the  propeity,  and  cannot  be  claimed 
by  their  })i'edec('Ssors.  Mongcnais  <(• 
Rochon.  M.  .Judgment  reversing,  18 
December,  I87tt.  Monk,  Ramsay,  San- 
born, Tessier,  J.I.  Reported  7  Rev.  Leg. 
674. 

SEIGNIORIAL  INDEMNITY.— The  de 

lay  prescribed  by  chai).  40  C.  S.  L.  C, 
sect.  41,  for  the  jiroduction  of  hypothec- 
ary oppositions,  where  the  money  is 
still  in  the  hands  of  government,  is  no 
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answer  in  the  mouth  of  the  represent- 
ative of  the  personal  debtor  to  a  claim 
on  the  fund.  Hart  et  al.  <fr  David  et  al. 
Q.  Judgment  confiiming,  7  June,  1878. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Reported  4  Q.  L.  R.  88. 

The  failure  to  produce  within  the  six 
months  of  closing  the  cadastre  of  a 
seigniory  the  opposition  required  by 
sections  40  and  41  of  tlie  .Seigniorial 
Act,  is  fa>al,anil  third  parties  may  take 
advantage  of  it.  Panel  <t  Jioisseau  et 
al.  Q.Ju'igment reversing,  8.S('piember, 
187y.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Routhier,  JJ.  Rep.  5 
(2.L,    •     - 


R.377,  10  Rev.  Leg.  1G,3. 


SEIZURE The   seizing   bailiff  in    a 

first  seizure  has  a  right  to  intervene  in 
a  subsequent  seizure  to  protect  the 
rights  of  the  first  seizure.  Graham  <0 
Lepaillenr.   yi.  .ludgment   confirming, 


14    Dcceml)or,    I87«.     Dorion,    C. 
!Monk,  Ramsay,  Tessier,  Cross,  .J.J. 


J. 


Sei/.uie,  under  a  writof  revendicatiou 
ordering  the  attachment  of  timber  m 
District  of  Arthabaska,  by  which  logs 
in  the  District  of  .St.  Francis  were 
attaolied,  will  be  set  aside  so  far  as 
regards  the  logs  so  seized  in  the  Dis- 
trict of  St.  Francis.  Jiaby  A  Nadeau.  (^ 
8  Marcli,  i87.'>.  Dorion,  C.  J.,  Monk, 
Tasciiereau,  Ramsay,  Sanborn,  JJ.  San- 
born, J.  (lis. 

SEPARATION  DE  CORPS— 6'e»T/ces.- 
lih^aiiine  it  Massie.  yi.  .Judgment  con- 
firming. L'7  May,  18SL'.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Babj',  .JJ. 
Hamsav,  J.,  dissenting.  Hep.  .'>  Lej:. 
News  •iv)8. 

SEPARATION  DE  CORPS  ET  DE 
BIENS. — Where  a  motion  to  amend  tlie 
declaration  in  the  case  is  of  such  a 
nature  as  materially  to  alter  the  alle>.'- 
ations  andconcUisions,  an  opportunity 
to  answer  the  dedar.ition  cas  amended 
sliould  l)e  atlbrded  to  the  Defendant, 
and  therefore  a  judgment  granting  siu:ii 
motion  and  pronoimcing  iinally  on  tiie 
merits  of  the  case  at  the  same  time 
will  be  reveised.  Mont  rait  .(•  IVilliaws. 
M.  Judgment  reversing,  22  June,  1877. 
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Dorion,  C.  J.,  Monk,  Kaiusay,  Sanlioru, 
I'essier,  JJ.  Reported  22  J.  I'.t. 

SEPARATE  ESTATE.  —  A  juaiiio.l 
woman  sopai'atcd  as  to  property  lias 
the  legal  possession  of  her  separate 
estate,  thou<^h  in  her  hiisbaml's  do- 
inicile.  The  Citij  of  Montreal  <{•  Greene. 
M.  .Judgment  confirming,  !.'>  May,  is79. 

SEQUESTRATOR.  —  En  vertii  des 
iirtlclos  fl45  ot  STC)  (hi  <'ode  de  Proee- 
(hire,  un  jiige  en  chambie  a  le  i»oiivoir 
(Ic  noininer  un  sprniestrc  a  une  saisie 
(rimmeuhles,  lorscjue  eette  saisie  est 
retardeo  ])arr)ueIqn'opposition.  Morriaii 
cf-  Lord  el  at.  M.  .ludgment  eoiifirming, 
2S  Nov.,  I8S2.  J{ep.  3  Dec.  d'A.  1 19. 

A  judge  of  the  Superior  T'ourt  has 
l)Owor  to  appoint  a  se«|uest rater,  pen- 
ilen/e  lite,  in  an  action  to  remove 
fxci'utors  under  a  will  from  otJice  for 
mill-administration.  Brooke  el  al.  «{• 
llloow  field  et  al.  M.  .Judgment.  22  Do*-., 
1^7').  Dorion,  (.'.  .1.,  Monk,  Ramsay, 
Sanltorn,  Tessier,  .IJ.  I{ep.  2;»  .J.  140. 

SEQUESTRE A   judge  in  chamhers 

lias  power  to  nominate  a  .ie<jue.i/re. 
Morijan  .f-  J  "nl  el  al.  M.  .Fudgm<'nt 
(ontirming,  2S  November,  ISS2.  Sir  A. 
A.  Dorion,  C. .!.,  Ramsav,  Cross,  liabv. 
I.I.  Rep.  3  Dec.  d'A.  11 '.t. 

To  effect  a  composition  with  his  cre- 
ilitors,  Ja  lies  Tiaylis  gave  his  notes  en- 
ildised  by  ^McKeand,  wlio,  as  security. 
took  an  assignment  of  the  estate,  in- 
>lu<ling  a  property  in  the  City  of  Mont- 
real. Mi-Keaml  leased  this  property 
u->  the  Appellants  .lames  B.aylis  ,fc  Soii. 
aixl  subsequently  reconveyed  the  i)ro 
l"rty  to  .lames  Baylis  with  the  right  to 
II cover  tiie  rents  accrued  or  to  accrue. 
Later  tl>"  Kespondent  was  apjtointed 
«i'c|Ursti  M'  to  the  property  in  a  hypo 
tiitcary  action  by  Crossley  \-  Sons 
i;;aiiist  McKeand,  and  he  sueil  Appel- 
lant, to  recover  the  rent  from  date  of 
lease  l)y  McK.  to  the  <late  of  his  ap- 
l"iintment. 

The  Court  expressing  strong  doulits 
I-  to  the  proi)riety  of  the  ajipointment 
"1  a  se<|uestrator  in  sui-h  i.  case,  and 
i''v«Msing  the  .hulgment  of  the  Court 

1 10  low. 


Held,  !o.  That  the  transfer  of  rent 
by  McKeand  to  Baylis  did  not  require 
to  be  registered  to  enable  Baylis  to  re- 
ceive tlie  rents. 

2o.  That  tiie  receipts  .ions  seiiif/  prio4 
given  by  Baylis  to  the  Appellant,  were 
prima  facie  evidence  that  the  rent  had 
been  paid  at  the  date  of  the  receipt, 
and  that  it  was  lor  tlio  Respondent  to 
establish  the  contrary,  liai/lis  et  al, 
<(•  Stanton.  M.  .ludgment  reversing,  24 
March,  I8S2.  Sir  A.  A.  Dorion,  C.  J., 
Ramsav,  Tessier,  Cros'',  Babv,  .I.f.  Rep. 
2  Dec."d'A.  350. 

SERVANT,  Dismisnal  of. — Le  proprie- 
taire  il'usines  idans  1  espcco  des  iorges) 
pent  ronvoyer  tie  son  service  avant  I'e.x- 
j)iration  de  sun  terme  d'engagemont  le 
gcrant  de  ces  usines  (jui  s'est  engage 
sans  le  consentement  du  proi)rii'taire, 
dans  une  industrie  rivalo  de  la  si-nne, 
de  nature  a  nuire  au  commerce  do  ce 
•  lernier. 

II  n'est  jjas  necessaire,  dans  ce  cas, 
de  faiie  ivsilier  rengajreincnt  dugerant 
par  les  triliunaux  avant  do  le  conge- 
dier.  MacdoiKjall  A'  Macdoiii/ult.  Q. 
.Judgment  coiilirining.  ',',  Dot;.,  iSSj. 
Sir  A.  A.  Dorion,  C.  .J..  IJaMisay,  Tessier, 
Cross,  Baby,  .1.1.     !{op.  11.  K.'beg.  203. 

An  employee  or  servant,  <lisuiissed 
without  cause,  may  sue  for  the  instal- 
ments of  his  wages  hs  they  come  duo 
under  the  terms  of  his  engagt'nient  ; 
his  wages  being  the  measure  of  dama- 
ges, unless  the  master  shows  that  the 
employee  lias,  or  might  iiave  earned 
something  with  should  l)e  deducted 
from  his  claim.  Mnntrndl  Cotton  Co. 
it  I'ur/idm.  .\r.  .ludgment  confirming, 
13  March,  IS7S.  Dorion.  C.  .!.,  Monk, 
Ramsav,  Tessit^r,  Tascliercau,  .1.1.  Hep. 
23.1.   \Vk 

A  servant,  who  is  discliarged,witliout 
>uHieient  cause,  before  the  expiration 
of  the  term  for  which  he  was  engaged, 
if  he  sues  for  wages,  can  only  claim  the 
wages  which  are  due  at  the  date  of  the 
institution  of  the  action,  his  recourse 
for  the  unexpireil  perio(l  being  reserv- 
ed. But,  if  he  chooses  to  sue  for  da- 
mages for  breach  of  contract,  the  length 
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of  the  unexpired  torui  of  his  ongage- 
ment  may  be  taken  into  consideration 
in  estimating  the  damages.     Jieauche- 


ment  ooniicming,  14  June,  1878.  Dorion, 
C.  J.,  Monk,  liamsay,  Tessier,  Cross,  JJ. 


milt  et  al.  &  Simon,  ^l.   Judgment,  21        SERVICE  QF  ACTION w.  Prockdurk. 


Decemlter,  1877.  Dorion.  C.  J.,  Monk, 
Kamsay,  Tessier,  Cross,  JJ.  Ramsay,  J., 
dissenting.  Reported  li.'i.  J.  14.5.  I  Leg. 
News  40.  ',>  Rev.  Leg.  (i40. 

Of  Corporation. — Dism  issal Extra 

work When  a  medical  man  has  been 

employed  by  the  City  as  a  Health  Offi- 
cer, at  a  fi.\ed  annual  salary,  andatten- 
<lance  at  the  Civil  Smallpox  Hospital 
has  been  added  to  his  ordinary  tluties, 
without  stipulation  by  lum  for  addi- 
tional salary,  he  cannot  legally  recover 
from  the  City  any  amount  which  the 
Council  may  have  voted  by  way  of 
remuneration  lor  sncli  extra  servit'es. 

The  City  could  not  dismiss  a  salaried 
employee,  whose  term  of  office  had 
been  renewed  for  another  year  by  tacit 
reconduction,  without  paying  him  iiis 
salary  to  the  end  of  the  current  term 
so  renewed  And  tiiat  in  the  present 
instance  tiie  term  of  office  of  I)r.  l)ug<l- 
dale  had  Iteen  renewed  by  tacit  recon- 
duction for  another  year,  wiien  the  City 
disp(Mis<'(l  witii  Ills  fiu'tiu'i'  services. 
The  Cilij  of  Moulrcal  A:  DtKjdalv  k 
Duiidule  k'The  Cilji  of  Montreal.  M. 
.huigmcnt  reversing,  I "»  .Jime,  ISSO. 
Sir  A.  A.  Dorion.  C. .(.,  Monk,  Ramsay, 
Tessir-r.  (Jro>s.  J.I.  Monk,  Tessier,  JJ., 
dissenting.     Reported  li').  ,F.  14','. 

Tlio  engagement  of  a  clerk  on  a  sala- 
ry as  travelling  agtMit,  to  be  engaged 
l)articu]arly  in  purchasing  in  the  Euro- 
pean markets,  hild,  not  to  jirevent  his 
employers  from  using  hi>  time  other 
wise,  so  long  as  the  occupation  is  not 
derogatory  to  his  position  in  society. 
J'roru.st  (>t  at.  .f-  Gaitfhicr.  M.  Judg- 
ment reversing,  I4.1une,  IS7S.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.     Reported  I.  Leg.'  News  L'8'.t. 

To  justify  the  siunmary  ilismissal  of 
a  servant  or  clerk  for  disobedience  it  is 
necessary  to  establisli  the  actofdisobe- 
ilience  and  to  show  tiiat  it  was  disobe- 
<lience  to  one,  the  clerk  or  servant  had 
notice  was  in  a  position  of  aiUhoritv. 
McArt/nir  e(  at.  tV  ItidiMI.     ^\.    Judg- 


SERVITUDE.—"  A  real  servitude  is  a 
charge  imposed  on  one  real  estate  for 
th«!  benelit  of  another  belonging  to  a 
different  proprietor."    499  C.  C. 

"  It  arises  either  from  the  natural 
position  of  the  i)roperty,  or  from  the 
law,  or  it  is  established  l)y  the  act  of 
man."     oOO  ('.  C. 

"  Lands  on  a  lower  level  are  subject 
towards  those  on  a  higher  level  to  re 
ceive  such  waters  as  flow  from  the  lat- 
ter naturally  anil  without  the  agency 
of  man. — The  proprietor  of  the  lower 
land  cannot  raise  any  ilam  to  prevent 
this  How.  The  proi)rietor  of  the  higher 
land  can  do  nothing  to  aggravate  the 
servitude  of  tlie  lower  land.''    ")0l  C.  C. 

Water 'i'he  action  en  demolition  de 

novret  (rtivrc  lies  against  the  owner  of 
land  on  a  low(M' level  of  a  stream,  who 
has  built  a  dam  so  as  to  obstruct  tin- 
flow  from  a  higher  level,  and  thus 
weaken  the  power  which  has  been  pre- 
viously used  by  the  owner  of  the  ui)pei 
level  to  propel  his  machinery. 

The  fact  that  the  work  complained 
of  has  been  completed  does  not  allect 
the  right  of  action  for  its  demolition. 

The  Consolidated  Statute  L.  C.  Cap. 
51,  which  i)rovides  that  proprietors  ol 
lands  may  impi-ove  water  courses  ad 
joir)ing  them,  and  may  erect  dam,  etc., 
l)ut  shall  i)ay  damages,  to  be  ascertain 
ed  by  experts,  which  result  from  such 
works  to  others,  does  not  apply  to  the 
case  when'  the  owner  of  the  upper  le 
vel  already  has  works  in  operation,  and 
does  not  deprive  him  of  the  action  eii 
demolition.  Friclietic  it  La  C'ic.  Manu 
facturi^re  de  StUijacinthe.  M.  Judg 
ment  confirming,  215  September,  1881, 
.Sir  A.  A.  Dorion,  C.  ,L,  .Nfonk,  Ramsay. 
'I'essier,  Cross,  .Lf.  Reported  ").  Leg. 
News  187.  I  Dec.  d'A.  ;J78. 

'f  his  decision  was  reversed  in  the  Privy 
Coimcil  in  so  for  as  regards  proof  of  the 
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I'iict  tliat  tlie  appellant  had  obstructed 
the  flow  of  water.  (I  |. 

The  i)roprietors  of  inferior  lands  on 
;i  stream  have  an  action  of  damages 
against  the  proprietor  of  the  superior 
lands  for  any  interference  with  the 
Mow  of  water  which  aggravates  the  ser- 
vitude to  which  the  inferior  lands  are 
,-.iil)ject.  Cournojier,  I'oiilet  et  al.,  vs. 
Ouevremont.  M.  .luilment  confirming 
'24  September,  ISfS4.  Sir  A.  A.  Dorion, 
C  Jm  Hamsay,  Tessicr,  Cross,  Baby,  JJ. 
I'essier  J.  dissenting.  Keported  7  Leg. 
News  3US. 

A  projirietor  who,  with  the  per- 
mission of  the  Corporation  of  a  city, 
has  constructed  a  drain  under  the 
-tieet  to  connect  his  propeity  with  the 
liublic  sewer,  has  the  exclusive  owner- 
ship and  i)Ossession  of  such  drain  ;  and 
the  right,  although  not  a  servitude 
thorol>y  ostablihed  in  his  favour,  enti- 
tles him  to  exercise  the  action  n^<ja- 
toire  to  prevent  others  from  using  the 
drain,  unless  they  contribute  to  the 
costs.  Tuupin  tf-  The  Ontaiio  Bank. 
M.  .ludgment  reversing,  lil  Sup.  1X74. 
l>orioii.  (,!.  .J.,  Monk,  Taschereau,  Ham- 
-av.  Sanborn  .1.1.  Monk,  Sanborn  JJ., 
.Ii'>.     K'cp.  I'K.I.  .">. 

J!i<flif  oj'  irai/ Ac f ion  en  complain 

If — Defendant  pleads  that  he  has  a 
light  of  way  ity  a  deed  in  the  following 
t'Tms  :  ••  IJe  iaisser  i)asser  et  repas-i3r 

•  los  dits  vendeurs siir  le  lopin  de 

•  terrc  iiremiereinent   tlesigne,  taut  a 

•  pied   (pi'en   voiture   jiour   communi- 

•  qiier  au  terrain  restant   aux  dits  ven-  , 

•  (leiirs  du  cote  nord  de  la  riviere,  tm 

•  ehemin  libre  aussi  sur  le  terrain  du 

•  cute  nord  de  la  dite  riviere  pour  la 
■  I'dHuniHlite  des  dits    vejidours   pour 

••  aller  de  leur  terrain  a  la  dite  riviere 

•  al)reuver  en   tout    temps   lours  ani- 

•  inaux.  ■■  Held  i)y  the  Superior  Court : 

•  fliat  the  Defendant  and  his  predeces 
-ors  have  been  in  the  enjoyment  of  a 
1  igiit  of  passage  over  the  land  of  the 
lilaintiff  described  in  the  declaration  hi 
this  cause  for  a  period  of  about  forty 
years,  that  at  the  time  mentioned  in 
tlio  declaration  in  this  cause,  the  Plain- 
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tiflf  had  undertaken  to  make  u  fence  by 
which  the  defendant  was  excluded 
from  tiic  :oad  he  had  ho  enjoyed,  and 
that  the  Defendant,  in  what,  he  did, 
merely  claimed  his  right  of  passage, 
and  by  no  means  called  in  question  the 
PlaintifTs  title  or  possession  to  any  part 
of  the  land  described  in  the  said  tlecla- 
ration,  and  that  the  Plaintiff  was  in  no 
way  disturbed  by  the  Defendant  in  the 
possession  or  property  of  the  said  land." 
Hard;/  »t-  liotf.  Q.  Jutlgment  confir- 
ming, ;j  March,  1881.  Sir  A.  A.  Do- 
rion, C.  J.,  ^fonk,  Hamsay,  Cross,  Baby, 

A  road  opened  and  frequented  by 
the  public  as  such  without  obstruction, 
during  ten  years  becomes  a  public 
roail.  Mijrand  &  Jjeijar^.  (J.  Judgment 
confirming  3  December,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  iFonk,  Ramsay,  Tes- 
sier.  Cross,  JJ.  Reported.  6  Q.  L.  K. 
IL'O. 

The  following  clause  is  sufficiently 
precise  to  form  a  title  to  a  servitude: 
*'  L»i  droit  de  passer  et  repasser  tant  a 
pied  qu'en  voiture,  en  toutes  saisons, 
par  le  ehemin  actuol  du  vendeur  tant 
sur  le  front  <|Ue  sur  la  jjrofondeur  de 
la  terre  du  dit  vendeur  dont  I'arpent 
ci-dessiis  vcudu  fait  partie."  Bernier  & 
GuHviond.  (I.  Judgment  confirming, 
Dec.  IS74.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Ramsay,  Sanborn,  J  J.  Tasche- 
reau, Ramsay,  J.I.,  dis.  thought  the 
title  should  have  described  fully  the 
property  over  which  this  servitude  was 
to  bo  exercised. 


The  following  stipulation  is  sufficient- 
ly explicit  and  precise  to  establish  a 
right  of  passage :  '•  Que  les  dits  Jacques 
'•  i'oulin,  i>ere  et  fils,  et  lours  succes- 
"  sours  a  perpetuite,  auraient  le  droit 
"  tie  passer  et  repasser  sur  la  terre  du 
"  dit  Jean-Baptisto  Turcotte,  situee  en 
"  la  <lite  paroisse  Sto.  Famille  de  I'Jle 
"  d'Urleans,  con  tenant  trois  arpents  de 
"  front,  bornee  au  nord  au  fleuve  St- 
"  liHurent,  au  sud  au  traitquarre,  au 
"  nordest  et  au  sudouest  par  les  dits 
"  Jacques  Poulin,  pere  et  fils,  par  un 
"  ehemin  de  charrette,  depuis  le  ehemin 
"  du  roi  a  aller  a  la  greve, /jar  le  ehemin 
"  ordinaire,  et  a  pied  sur  la  terre  qui 
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"  fricherait  en  auciin  endroit  que  ce 
"  fut — et  droit  <lo  passer  par  le  travers 
''  de  la  diie  terre  pour  communiquer  a 
"  leiir  tjrre  dii  sudouest,  ainsi  qu'a 
"  celle  .lu  iiordest  j)ar  le  chemin  ordi- 
"  nain,  et  qu'au  nortl  du  dit  chemin  du 
•*  rci,  les  dits  .Jacques  Poulin,  pero  et  tils, 
"  leurs  hoirs  et  ayans  cause,  auraient  le 
"  droit,  a  perpotuite,  de  passer  et  re 
'•  passer  sur  et  traverser  la  terio  du  dit  | 
"  Jean-Bai>tiste  Turcotto  dans  I'endroit 
''  appele  (iomuiuncniont  le  lUxert,  au 
"  sud  du  premier  hois,  i)ar  nn  chemin 
"  de  charrette  usite  et  dont  ils  avaient 
"  coutume  de  se  servir,  et  que  daiH  le 
"  cas  oii  le  dit  desert  serait  cnseinence, 
"  les  dits  Jacques  I'oulin,  pore  et  His, 
"  et  leurs  snccesseurs  a  perpetuite,  au- 
"  raiont  le  droit  de  passer  au  nord  du 
"  dit  desert,  au  Lord  du  premier  bois, 
"  par  un  sentii'r  de  pie<l  pour  y  con- 
"  duire  et  f'airo  passer  Umus  animaux." 
Ponlin  A  Turcot te.  C^.  .Judgment  con 
firming,  .">  .June,  187;'),  Dorion,  C.  J., 
^lonk,  Taschereau,  Hamsay,  Sanborn, 
.J.J.  Taschereau,  .J.,  dis. 

Title  to  servitude This  case    turns 

on  the  terms  of  a  deed  and  its  inter- 
pretation under  the  (widence  ot  use. 
T^tu  ii,  Gibb  el  al.  (^  -Judgment  re- 
versing, 7  March,  187',t.  Dorion,  ('.  .J., 
Monk,  liumsay,  'IVssier,  Cross,  .J.J. 
Cross,  J.,  dissenting.  Reported  .">  (}.  L 
R.  172,  JURev,  Leg.  48.1. 

Xon  (vdificandi.  —  The  following 
clause  in  a  deed  of  sale  of  real  property  , 
creates  a  sei'vitutle  non  adijicandi,  in 
favor  of  the  vendor's  neighbouring  pro- 
perty:—  "  II  est  encore  entendu  que 
toute  batisse  qu'erigera  ledit  acquerenr 
sur  le  dit  terrain,  sera  en  ligne  avec 
celle  du  dit  vendeur."  And,  that  a 
subse(|uent  purchaser  of  the  property 
is  thereby  prevented  from  l)uilding 
beyond  the  said  line.  And,  should  he 
so  build,  the  Court  will  order  the  demo- 
lition of  tliat  part  of  the  btiilding  pro- 
jecting beyond  said  line.  Hamilton  A 
Wall.  ^[.  .luilgment  reversing,  14  June, 
1879,  Sir  A,  A.  Dorion,  C,  J.,  Monk, 
Ramsav,  Tessier,  Crcs«,  .TJ,  Rei)orted 
24  J.  4'y. 

.Servituilo  claimed  on  alleged   error 
in  title.  Fuller  ic  Anderson   et  at.  M, 


Judgment  confirming,  .June,  1870.  Sir 
A.  A,  Dorion,  C.  J,,  Monk,  Ilamsay, 
Tessier,  Belanger,  .J.I,  Uamsay,  J.,   dis. 

All  servitudes  ot  a  seigniorial  char- 
acter were  abolished  by  the  Seigniorial 
Act  of  1854,  whether  they  be  principal 
rights  or  only  accessory  to  the  right  oi' 
banality. 

If  the  servitude  was  not  seigniorial, 
it  was,  at  any  rate,  created  in  favour  of 
a  seignior}',  and,  that  realty  disappeai  ■ 
ing,  tlie  servitude  ceased  tc  exist.  Moi- 
delct  et  al.  <fr  Roy.  M.  .Jmigment  con- 
firming, 20  Nov.,  ISS2.  Monk,  Ramsay, 
Tessier,  Cross,  Baby,  .J.J,  Rep.  M.  I^.  R.. 
I  il  B.  ',»,  7  Leg.  News  ;j">2. 

For  the  purpose  of  extending  the 
water-works  the  corporation  of  the  City 
of  Montreal  requirecl  two  i)ieces  of  land 
adjoining  the  house  of  the  late  Mr. 
Mofiiitt  and  on  his  property.  In  making 
the  said  works  the  corporation  made  a 
deep  cutting  so  as  to  endanger  the 
rest  of  Mr.  Mottat  s  property.  In  order 
to  prevent  this  damage  the  corporation 
agreed  to  build  a  wall,  whii-h  being  in 
need  of  repair  the  representative  of  Mr. 
Mortatt  called  on  the  coiporation  to 
repair.  This  the  corporation  neglected 
todo,  although  put  en  deiiieureso  to  do, 
and  the  Respon<lent  had  the  work 
done,  and  now  seeks  to  be  paid  the 
amount  expended  in  reparing  the  wall. 
Jfeld,  Resi)ondent's  claim  was  not 
based  on  a  servitude,  and  that  the 
building  of  the  wall  implied  the  obli- 
gation to  rejjair.  The  Cilif  of  Montreal 
A:  Mo  flat.  M.  .Judgment  confirming,  '-1 
March,  ISStl,  Sir  A.  A.  Dorion,  C.  .1., 
Monk,  Ilamsay,  Cross,  Bal)y,  .IJ. 

As  regards  servitudes,  the  destination 
made  by  the  proprietor  is  equivalent 
to  a  title,  only  wlien  it  is  in  writiuL', 
and  the  nature,  the  extent  and  the 
situation  of  the  servitude  specified.  C. 
C.  :yo\. 

The  use  antl  extent  of  a  servitude 
are  determined  according  to  the  title 
which  constitutes  it ;  so,  where  E. 
acquired  four  houses  "  with  the  ser- 
"  vitudes  of  hidden  drains  underneath 
"  the  yards,"  and  it  appeared   that  ii 
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ilrain  had  been  constructed  to  conduct ' 
tlie    sewage    of   the    four    houses    in  ' 
(juestion  as  well  as  of  the  adjoining 
corner  house,  to  the  street  dmin,  it  I 
ivas  held  that  the  deed  did   not  give 
any  right  of  servitude  in  the  portion  of  i 
the    tlrain    under    the    yard    of    the 
adjoining  corner  house,  this  not  being 
mentioned  in  the  deed,  and  not  being 
included  in  the  description  given  there- 
in. Fisher  &  Evans.  M.  Judgment  re-  ' 
versing,  25  September,   18So.   Sir  A.  A. 
Dorion,  C.  J.,   Monk,   Kanisav,  Cross,  | 
i]al)y,  JJ.    Hep.  M.  L.  K.  1.  Q."  B.  415, 
i  Dec.  d'A.  "JlU.  I 

Le  propriotairo  d'un  ibnds  en  culture 
en  vendant  deux  lots  detaches  de  ce  \ 
tonds  avait  etabli  une  servitude  de 
jiassage  a  pied  et  en  voiture  en  faveur 
lie  CCS  lots  sur  une  autre  partie  du  dit 
t'onils,  avec  stipulation  portant  que  les 
harricres  I'ussent  tenues  ferniees.  Sur 
liin  (les  lots  ainsi  cedes  imo  raffinerio 
dhuilc  do  charbon,  et  sur  I'autre  un 
abattoir,  furent  subse«iueinuieiit  eriges, 
i>t  pour  Sexploitation  de  ces  deux  in- 
dustries les  proprietaires  iles  fonds  do- 
minants firent  passer  journellement  un 
L'laiKl  nombro  de  bestiaux  et  voitures 
piir  lo  dit  passage,  de  telle  sorte  que  les 
l^arrieres  ctaient  toujours  ouvertes. 

Jug6: — tjue  dans  les  circonstances  il 
y  avait  aggravation  de  la  servitude  aux 
termes  de  I'art.  558  C.  C,  et  que  le 
l»ropi'ictairc  du  fonds  servant  etait  bien 
Ibnde  a  demander  des  dommages  pour  | 
Tabus  du  droit  de  passage,  et  une  de- 
fense pour  I'avenir  de  s'en  servir  pour 
I'cxploitation  des  dites  industries.  Mc 
yiillan  «(•  Hedge.  M.  Judgment  confir- 
minj:,  20  May,  'iS85.  Sir  A.  A.  Dorion, 
'.'.  .1.,  Ramsay,  Cross,  JJ.,  dissenting. 
Kep.  M.  L.  K.  I.  Q.  B.,  376,  4  Dee.  d'A. 

Where  the  Plaintitt's  wall  is  not 
plumb,  but  leans  over  his  neighbour's 
land  and  the  neighbour  also  builds  a 
wall  which  following  the  inclination  of 
I'iaintitt's  wall,  is  raised  above  it,  and  is 
terminated  so  as  to  make  it  appear 
plumb,  an  action  will  be  dismissed 
which  claims  in<lemnity  from  the  bull 
<ler  of  the  second  wall.  Qninn  &  Leduc. 
M.  Judgment  revei-sing,  27  May,  1882.  ; 


Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tea- 
sier,  Cross,  Baby,  JJ.  Rep.  6  Leg.  News 

287. 

SET   OFF. — V.  COMPKXSATION. 

SHARES A  mandamus  will  not  lie 

to  compel  a  company  to  transfer  shares 
of  its  stock  to  a  subscriber  who  has  not 
signed  an  acceptance  of  such  shares. 
Ilart  &  The  Montreal  Manufacturing 
CV>.  Judgment  confirming,  14  Dec,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J. 

The  production  of  a  certificate  of  the 
Secretary  of  a  joint  stock  company  that 
the  Defendant  had  subscribeil  five 
shares  of  the  company  is  prima  facie 
evidence  of  the  fact,  under  the  terms  of 
the  statute  37  Vic.  c.  94  Sec.  5.  The 
Stadacona  Fire  Insurance  Co  tfr  Caba- 
na. M.  Judgment  reversing,  (i  March, 
1 882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J.  Monk,  Tes- 
sier, J.I.,  dissenting.  lle[)orted  2  Dec. 
d'A.  380. 


A  purchaser,  subsequently  to  incorpo- 
ration, of  shares  subscribed  prior  to  in- 
corporation, and  who  has  paid  a  call 
after  his  purchase,  is  estopped  from 
contesting  the  validite  of  the  original 
subscription.  Macdongall  et  al  &  I'he 
Union  Navigation  Co.  M.  Judgment 
confirming,  Hi  March,  1877.  Monk,  San- 
born, Tessier,  J  J.  Rep.  21  J.  03. 

SHAREHOLDER.— Where  a  person  has 

subcribed  for  shares  in  the  capital 
stock  of  a  company  which  is  being  or- 
ganized, and  has  assumed  the  position 
of  a  shareholder,  and  has  paid  a  portion 
of  the  calls  made  from  time  to  time  on 
stock,  he  cannot  set  up  alleged  irregu- 
larities in  the  original  organization  of 
the  company  as  a  valid  reason  for 
avoiding  payment  of  the  remainder  of 
the  calls.  The  Windsor  Hotel  Co.  <t* 
Lewis  et  al.  M.  .Judgment  reversing, 
2'J  Sep.,  1881.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  Baby  J  J. 
Rep.  26  J.  29,  4  Leg.  News  331 

Those  persons  only  who  are  mention- 
ed in  the  letters  patent  incorporatmg 
the  company  as  shareholders  and  pro- 
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motors  prior  to  that  time,  if  not  men- 
tioned therein,  are  not  liable  as  contri- 
butories.  Rascony  &  La  Compagnie 
de  Navigation  Union,  M.  Judgment  re- 
versing, 18  Sep.,  1878.  Sir  A.  A.  Do- 
rion  C.  J.,  Monk,  liamsay,  Tessier, 
Cross,  J  J.  Kep.  24  J.  133.  1  Leg.  News 
494. 

An  agreement  between  a  promoter 
of  a  company  and  a  subscriber  for 
shares,  that  the  latter  shall  pay  for  his 
stock  in  services,  will  not  binil  the  com- 
pany. 

Even  if  tlie  shares  of  those  who  sub- 
scribed before  the  respondent  were  re- 
duced, without  his  knowledge,  after  ho 
subscribed,  yet  if  he,  after  ol^taining 
knowledge  of  that  fact,  did  not  imme- 
diately re[)ndiate  his  stock,  but,  on  the 
contrary,  paid  a  first  instalment  there- 
on, an<l  took  an  active  part,  both  as  so- 
licitor and  shareholder,  in  promoting 
the  affairs  of  the  company,  he  will  be 
liable  to  jiay  the  calls  on  the  stock 
held  by  him  as  tiiey  are  made  by  the 
Directors.  T/ie  National  Insurance  & 
Hation.  M.  .Fndgment  reversing,  21 
•June,  IST'.i.  Dorion,  C.  .1.,  Monk,  Uam- 
sav,  Tessier,  Cross  .IJ.  Itep.  24  .1.  2<>,  2 
Leg.  News  238. 

It  is  no  answer  to  an  action  for  calls, 
on  subscribed  stock  of  a  joint-stock 
company  to  say  that  the  Defendant 
was  given  to  tmderstanil  by  tho-e  who 
solicited  him  to  become  a  shnreholder 
that  he  would  pay  for  his  stock  in  sup- 
plies to  the  company.  Christ  in  <(•  T/ie 
Union  Naviijation  Co.  M.  Judgment 
confirming,  20  November,  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Itamsay,  Tes- 
sier, Cross,  J.T. 

A  bank  took  150  shares  of  stock  of 
the  nominal  value  of  $100  per  share,  on 
which  45  per  cent,  was  paid  up,  as  col- 
lateral security  for  advances.  Held, 
the  Bank  was  not  resjionsible  for  calls 
on  shares  so  held.  The  Jiailwatf  it 
Newspaper  Advertising  Co.  <£•  The  Mol- 
soHS  Bank.  M.  Judgment  confirming, 
14  June,  1870.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Sicotte,  Kamsay,  Tessier,  J  J.  Hep. 
2  Leg.  News  207. 
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;      Where  a  shareholder  has  transferred 

stock  not  fully  paid  to  a  solvent  party. 

all  the  calls  then  due  being  paid,  and 

:  the  transfer  has  been  acquiesced  in  by 

;  the  company,  the  original  stock  holder 

cannot  afterwards   be  called  upon  to 

make  good  the  remaining  calls.     lioss 

et  al  it'  Baribault.  Q.  Ju'lgment  con- 

I  firming,  7  May,  1888.  Sir  A.  A.  Dorion, 

I  C.  J.,  Monk,  Kamsay,  Tessier,  Baby,  J.T. 

Ilespondant  was  sued  for  the  amount 
of  his  subscription  to  the  stock  of  a 
company  to  be  formed.  The  imdertak- 
ing  was  in  this  form : 

'*  The  undersigned  hereby  respect- 
"  ively  agree  to  take  the  number  of 
"  shares  of  one  hundred  dollars  each  in 
"  the  capital  stock  of  a  company  to  be 
"  formeil.  under  the  name  of  the  Ma- 
"  gog  Textile  tfc  Print  Company,  herein 
"  below  set  after  our  names  respective- 
"  ly,  and  to  pay  the  amount  of  all  calls 
"  thereon,  at  the  office  of  the  company 
"  in  Montreal,  at  such  times  as  the 
"  Provisional  Director  or  the  Directors 
"  of  the  company  when  incorporated 
"  may  direct." 

In  the  subsequent  proceedings,  the 
promoters  of  this  company,  excluded 
Respondent,  were  themselves  consti- 
tuted the  company  "  with  all  others 
who  may  become  siihareholders  '"  ;  and 
they  made  different  arrangements  of 
an  important  kind  alFocting  the  capital 
of  the  company  without  the  privity  or 
consent  of  Kespondent.  Held,  that  the 
Respondent  was  not  obliged  to  take 
the  stock  at  the  suit  of  the  company, 
subsequently  formed,  under  the  above 
luidertaking.  The  Magog  Textile  and 
Print  Companij  tt  Dobell.  Q.  Judgment 
confirming,  7  October,  18S6.  Sir  A.  A. 
Dorion,  ( !. .!.,  Monk,  liamsav,  Tessier. 
Baby,  .1.1.   Kep. '.»  Leg.  News  348. 

Tlie  Appellant  signed  an  imdertak- 
ing  to  take  stock  in  a  company  to  be 
incorporated  by  Letters  Patent  undei 
Q.  31  Vict.,  c.  25,  but  was  not  a  peti 
tioner  for  the  Letters  Patent,  nor  was  his 
name  included  in  the  list  of  intending 
shareholders  in  the  schedule  sent  to 
the  Provincial  Secretary  with  the  peti- 
tion.   The  Appelanfs  name  was  not 
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mentioned  in  the  Letters  Patent  incor- 1 
jiorating  the  company,  nor  tUd  he  be- 
come a  shareholder  at  any  time  after  | 
its  incorporation.  ' 

Held.  Ist.  That  the  Appellant  never 
became  a  shareholder  of  the  company, 
and  could  not  be  held  for  calls  on  stock. 

2n(l.  The  Union  Navigation  Co.  & 
Coiiillard  (7  11.  L.  215  4^*21  J.  71)  and 
Rasconij  «fe  the  same  Co.  ( 1  Leg.  News, 
4'.t4  it  24  J.  133)  followed  and  approved. 
MclJougall  et  at.  <k  the  same  Co.  (21  J. 
03)  <listinguished. 

3rd.  (Per  Tessier,  J.)— That  a  sub- 
scription to  stock  in  a  company  to  be 
incorporated  is  a  mere  proposition  and 
not  a  binding  promise  to  take  and  pay. 

4th.  (Per  Rtvmsay,  J.) — That  under 
the  terms  of  the  .Statute  31,  Vict,  Q. 
0.  25,  the  only  persons  who  are  share- 
liolders  in  a  company  incorporated 
tiierounder  are  those  named  in  the 
I.t'ttors-Patent  lis  such,  and  those  who 
iK^come  members  after  incorporation. 
Arlfim  it  Belmont  Mantifac luring  Co. 
-M.  . I udgment  reversing,  21  May,  1885. 
]^Ionk,  Kamsay,  Te-sier,  Cross,  Baby. 
JJ.  Cross,  J.,  dissenting.  Kep.  M.  L. 
R.  I  Q.  B.  340.  4  Dec,  d\\.  233. 

SHERIFF. —  Security  bond  by — Le 
cautionnement  fourni  par  un  shcrif  en 
vertu  des  dispositions  du  chai>itre  U2 
des  Status  llel'ondus  du  Bas  Canada, 
n'est  pas  nul,  parce  qu'il  n'aurait  pas 
oto  fait  en  double,  qu'il  aurait  ete  re9U 
par  le  protonotaire,  en  I'absence  tlu 
Jugo,  qu'aucun  avis  en  aurait  ete  donne, 
avant  de  le  donner,  au  ProcureurGe- 
neral,  et  que  les  cautions  n'auraient  pas 
justitio  sous  serment  de  leur  solvabilite. 
.S7.  Jjunrent  et  ux  it  Jilais  et  al.  Q. 
■I udgment  reversing,  3  June,  1881.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  J  J.  Monk,  J.  dis.  Rep.  1 1 
Leg.  News  272. 

Ha  bond  be  given  ]>ersonally  to  the 
sheriif,  it  is  for  the  \<  imissor  to  show 
tliat  it  was  an  official  iiond  and  that  it 
should  not  pass  into  the  estate  of  the 
Sheriff  deceased.  Dawson  it  Ogden.  Q. 
.1  udgment  contirming,  4  March,  1875. 


Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  J J. 

An  obligation  taken  by  a  Sheriff  from 
an  adjudicataire  by  which  the  latter 
promised  to  pay  the  Sheriff  the  amount 
of  the  purchase  money  with  interest,  is 
ngainst  public  order,  and  the  laws  re- 
gulating the  ofHce  of  Sheriff,  and  is  null. 
Ji4rard  it  Mathieu.  Judgment  revers- 
ing, 22  September,  1870.  Dorion,  C.  J., 
Monk,  liHinsay,  Sanborn,  Tessier,  JJ. 
Rep.  21  J.  234. 

The  Sheriff  is  not  liable  in  damages 
to  one  indicted  as  a  felon,  for  the  e.xtra 
expense  caused  to  the  latter  in  his  de- 
fence, by  a  defect  in  the  sunnnoning  of 
the  Jury,  the  array  having  been  success- 
fully challenged  by  the  accused.  Da- 
nois  &  Boss4.  l^.  Judgment  confirming, 
8  March,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, liamsay,  .Sanborn,  JJ. 

SHERIFF'S  SALE.— Appellants  pur- 
chased at  Sheriff's  sale  a  piece  of  land 
thus  describe'.!  :  "  Touto  cotte  etendue 
de  tcrre  situee  a  Temlroit  appele  Ija 
Canardiere,  dans  la  seigneur  ieile  Notre- 
Dame  des  Neiges,  ilans  la  paroisse  de 
St.  Itoch  Nord  do  (Quebec,  conlenant 
nne  siiperjicie  d'enviiou  cinquante  ar- 
penis  plus  OH  moms,  etant  divisee  en 
deux  lots  par  le  chemin  de  la  reine  qui 
conduit  a  Beauport,  et  bornee  en  front 
au  suil  par  la  riviere  St.  Laurent,  en 
arriere  au  nortl  par  la  propriete  de 
I'Asile  des  Alienos  de  Quebec,  si  I'est 
par  I'autre  propriete  du  dit  James  Dou- 
glas vendue  a  la  Compagnie  de  pret  et 
de  depot  du  Canada  et  Michel  Guillau- 
laume  Baby  conjointement,  et  a  I'ouest 
par  la  propriete  du  Seminaire  de  Que- 
bec, avec  les  batisses  sus  erigoes,  cir- 
constances  et  dependences,  ce  lotetant 
la  partieOuest  de  chacun  des  numeros 
588,  589  donnes  sur  le  plan  de  la  pa- 
roisse de  St.  Itoch  du  Nord  de  Quebec 
et  le  livre  de  renvoi  d'icelui  fait  par  le 
comraissairo  des  terres  de  la  Cou- 
ronne." 

To  this  petition,  liespondent  tlemur- 
red  and  the  demuri*er  was  maintained 
on  the  following  grounds  : 

"  Considering  that  under  Art.  708  of 
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the  Code  of  I*ioce<lure,  the  afyiulication 
to  the  petitioners  in  this  cause  wiis 
made  without  warranty  as  to  the  con- 
tents ol'  tlie  immoveable  sold  ; 

Considering  that  the  contents  of  the 
said  immoveable  is  to  be  measured  by 
French  and  not  by  English  measure,and 
that  the  sale  thereof  was  of  a  certain 
determinate  thing  within  certain  limits 
find  bounds."  The  Seminar;/  of  Quebec 
d-  Dont/las.  Q.  Judgment  confirming, 
H  March,  IS7S.  Dorion,  C.  .!.,  Monk, 
Kamsay,  Tessier,  Cross,  .1.1.  Ramsay  and 
Tessier,  .1.1.  dis. 

A  sale  purporting  to  be  by  the  Sherifl", 
but  really  being  proceedings  in  a  Dis- 
trict where  the  SherilFhad  no  authority, 
is  bad.  Perkins  it  lii/e.  M.  .Judgment 
reversing, 'J2  .Tune  ISTf).  Monk,  Kam- 
say,  Tessier,  Sicotte,  Helanger,  .1.1. 

A  SheriflTs  sale  of  lands  may  be  set 
aside  where  it  appears  that  the  whole 
transaction  was  got  up  for  the  purpose 
of  purging  the  land  so  sold  of  the  hypo- 
thec with  which  it  was  charged.  Jiour- 
que  &  BisHoimette.  M.  .hulgment  re- 
versing, 20  Sep.,  IHSI. 

A  sale  by  the  Sheriff  of  Montreal,  at 
his  own  office,  of  land  situate  in  the 
Parish  of  I'Enfant  .Tosus,  a  duly  erected 
Parish  for  all  civil  purposes  formed  out 
of  the  Parish  of  Montreal,  is  illegal,  null 
and  void,  and  that  such  sale  oould  only 
l)e  legally  effected  at  the  church  door 
of  the  Parish  of  I'Enfant  Jesus. 


"  Whore  a  lot  of  land  sold  at  8heritl"s 
"  sale  was  described  in  the  minutes  ot 
"  seizure  and  in  the  advertisements  as 
"  having  a  two  story  wooden  house 
"  thereon  (>rected,  while  in  fact  tho 
"  house  in  question  was  erected  partly 
"  on  the  lot  sold  and  partly  on  the  ad- 
"joining  lot,  and  it  was  proved,  more- 
"  over,  that  the  purchaser  would  not 
'*  have  bought  if  he  had  been  aware  ot 
•*  the  error,  the  sale  will  be  vacated  at 
"  the  suit  of  the  purchasor  on  the 
"  ground  of  misdescription.'' 

*•  An  error  in  the  minutes  of  seizure 
"  as  to  the  contcints  of  an  iuunoveable 
"  bearing  a  cadastral  number  will  not 
"  alone  support  a  demand  by  the  pur- 
"  chaser  to  have  the  sale  vacated  on 
"  the  ground  of  misdescription,  even 
"  where  a  lot  only  30  feet  frontage  was 
"  described  as  of  45  feet  frontage. '  La 
Compatjnie  de  Prit  et  Credit  Fonder  Sc 
liaker  et  al.  M.  Judgment  confirming. 
16  Septembre,  1879.  Sir  A.  t\,  Dorion, 
C.  .1.,  Monk,  liamsay,  Tessier,  Cross, 
.r.l.     Rep.  24  .1.  45,  2  U»g.  News  349. 

SHERIFF'S  TITLE.— The  title  given 
by  a  Sherift  may  be  declaretl  faux.  Xnd 
although  it  may  have  been  registered 
and  the  title  have  passed  to  an  inno- 
cent holder,  the  faux  may  be  declared 
on  the  deman(i  of  an  hypothecary  credi- 
tor, whose  hypothec  was  omitted  in  the 
Sheriff's  title.  Carpenter  k  Deri/.  Q. 
.Judgment,  2  March,  1877.  Monk,  Ram- 
say, Sanborn,  Tessier,  .JJ.  Rep.  5  Q.  b. 
R.  311.8  Rev.  Leg.  283. 


Such  nullity  can  be  invoked  by  a  hy- 
pothecary creditor  by  petition,  without 
a  writ  of  summons,  duly  served  on  all 
the  parties  interested.  (Art.  715  C.  of 
C.  P.I 

Such  nullity  may  also  be  invoked  by 
menns  of  an  opposition  filed  after  the 
sale  and  served  on  all  the  interested 
parties,  and  containing  all  the  essential 
allegation  of  a  petition  en  nnllitS  de 
dt^cret.  Fanienx  &  The  Montreal  Loan 
d-  Mortgage  Compani/.  M.  Judgment 
reversing,  21  December,  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Reported  22  J.  282.  2  Leg.  News  15. 


Sherilf's  return  subject  to  inscription 
en  faux. — An  opposing  creditor  may 
inscribe  en  faux  against  the  return  of 
the  Slipritf  which  avers  that  he  receiv- 
ed the  price  of  adjudication,  while 
in  fact  the  a'ljudicataire  and  the 
sheriff  had  agreed  to  substitute  for  the 
real  payment  of  tlie  price  a  private 
claim,  in  which  the  adjudicatalre  an' I 
his  family  were  interested,  against  the 
sheriff  who  was  insolvent.  La  Soci4li 
de  Construction  Permanente  Sc  Martin. 
Q.  .Judgment  reversing,  7  September, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Harasay,  Cross,  McCord,  JJ.  Reporteil 
10  Rev.  Leg.  r)I9. 
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SHERIFF'S    FEES    FOR    KEEP    OF 

PRISONERS.- L'nclor  tho  au  Vic  ,  c.  II, 
the  rthorirt"  can  only  recover  fronj  the 
corporation  of  tiuohec,  tho  keep  of 
prisoners  convicted  undor  the  vagrant 
;vct,  and  in  any  case  of  impri-'onniont 
lor  contravention  of  a  by-luw.  Atlei/n  &, 
The  Corporation  of  Quebec,  (i.  Judg- 
ment conlirniing,  7  Dec,  IHSl.  Sir  A. 
A.  Dorion,  C.  J.,  l{iinisav,'re!Hsior, Cross, 
15iil)y,  .1.1. 

SHIPPING.  —  A  vessel  churjjod  for 
nioorinj!  at  a  wimrf  is  not  liable  for 
wliarfajre  of  cui'^io,  and  th(M'e  is  no 
wliurfage  due  for  j.'Oods  not  landed  on 
till'  wharf.  There  is  no  special  custom 
of  tlie  port  of  (Quebec  proved.  Forrest 
k  Herensfcii.  Q.  .Judgment  contirming, 
I  l»oc..  i.ssj.  Sir  A.  A.  Dorion.  (J.  .J.. 
lJ;un>ay,  'lessicr,  Cross,  liaby,  .J.T. 

It  is  for  the  Master  at  his  diligence 
to  establish  the  contribution  for  a  go- 
noral  averaixe  ;  anil  where  he  has  not 
iloiio  so.  he  cannot  ileuiand  the  tlepoait 
ot  a  sum  of  money  arbitrarily  fixed  by 
him  as  the  probalile  amount  of  tho  con- 
tril)Ution  before  tlelivering  the  goods, 
liMt  must  be  satisfied  with  a  sufficient 
xecurity  bond.  Pearson  it  Wnrtele. 
•ludjiment  confirming  that  of  .Superior 
Court,  .')  .Fune,  1S70.  Dorion,  C.  J., 
Monk,   Ifamsay,  Sanborn,  McCord,  J.I. 

General The  consignee  has  a  right 

to  denuuid  delivery  ot  his  goods  on 
furnishing  a  sufficient  bond  to  cover  his 
contribution  to  a  general  average  unad- 
justed notwithstanding  Art.  2.")06.  C.  C, 
and  the  master  cannot  insist  on  the  de- 
posit of  ii  specific  sum  of  money  before 
delivery.  Pearson  t(-  Wui'tele  et  al. 
-ludgment  confirming,  ■)  Jimo  1876.  Sir 
A.  A.  J)orion,  C.  .1.,  Monk,  liamsay,  San- 
born, McCord  J.I. 

Charter  parti/ A  charter-party  of  a 

vessel  at  sea  was  to  be  cancelled  if  the 
vessel  was  not  ready  to  receive  cargo  on 
the  loth  August.  She  only  came  to  lier 
berth  a  little  before  six  in  the  evening 


c\'  the  10th,  and  was  not  ready  to  re- 
ceive cargo,  and  did  not  in  eflect  receive 
any.  Held,  that  tho  lessee  was  justi- 
tied  in  not  carrying  out  the  charter-par- 
ty. I'aterson  &  Kniijht.  Judgment  con- 


tirming,  0  .Soptoml>er,  1m7S.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Itamsay,  Tcsaier, 
Cross,  J.I. 

By  Art.  240M  C,  C,  tlio  sublessor  of  a 
ship  is  liable  as  it  he  were  owner.  Hod- 
dart  et  al.  &  O'osset.  .ludgment  confir- 
ming, 10  March,  1877.  Sir  A.  A.  Do- 
rion,  C.  .1.,  Monk,  Kamsay,  Sanborn, 
Tessier,  J.I.  .Sanborn,  J.  ilis. 

Damaffes  for  delay   (o  furnish   car- 

ijo — Demurraije A  charter-party  was 

onterefl  into,  by  which  a  steamer  was  to 
take  on  board  a  cargo  of  coal,  at  the 
port  of  Sydney,  Cape  Breton.  In  the 
charter  party  was  this  stipulation  : 
"  Taking  her  turn  with  other  steamers, 
and  taking  precedence  ofsaiUng  ves- 
sels, and  receive  i)rompt  despatch  hi 
loading  and  unloading.  "  Sydney  is  a 
coaling  port,  ami  the  coal  is  brought 
straight  froui  the  pit  to  the  vessels  loa- 
ding. There  were  a  number  of  vessels 
waiting  to  load,  and  the  steamer  did 
not  get  her  cargo  until  seventeen  days 
after  tho  captain  protested  tho  freigh- 
ters. Held,  that  it  was  tor  the  shipovvnei' 
to  establish  want  of  diligence,  and  that 
there  being  no  <lelay  attributable  to 
the  master  or  crew,  or  except  what 
was  occasioned  by  the  custom  of  the 
port,  the  shipowner  was  not  ontitleil  to 
damages  by  way  of  demurrage.  Lord  A- 
Elliot  el  al.  M.  .Judgment  reversing, 
21  March,  1882.  Monk,  Kamsay,  Cross, 
Babv,  JJ.  Cross,  .1,,  tlis.senting.  Rep. 
h  Leg.  News  124.  2  Dec.  tl'A.  ;i;!7. 

Note This  judgment  was  reverseil 

in  the  I'rivy  Council.  ( 1 ) 

The  Appellant,  in  J.-muary,  187'J, 
agreed  to  charter  a  steamship  for  the 
carriage  of  live  cattle  to  England,  and 
the  conditions  of  the  charter-party  were 
that  tho  steamship  should  proceetl  to 
Montreal  with  all  convenient  speed  to 
arrive  there  "  between  "  the  opening  of 
navigation  in  1879,  and  thereafter  to 
rim  regidarly  between  Montreal  antl 
London,  and  to  be  dispatched  from 
Montreal  in  regular  lotation  with  other 
steamers  to  be  chartered  up  to  1st  Oct- 
ober, 1870.  Navigation  opened  at  Mont- 


(D  See  Appeiulix. 
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real  about  iHt  May,  but  tlin  stoaiUHliip 
«li(l  lint  arrivo  them  until  ■'>tli  .litne, 
wluMi  tho  Ajiprllant  rol'ustvl  to  loiul. 

'I'liPi'i*  WHS  not  11  sulistantiiil  <'oiii- 
))lianctt  witli  tbo  contract  on  tlit>  pait 
of  tliH  ship,  ami  tliattiiu  Appellant  wuh 
ontitloil  to  throw  up  the  cliartfr-party. 
McSfnine  «0  IleiuUrHon  et  al.  M.  .Iu<lj;- 
niont  rcvt'Tsliid;,  '27  May,  \ss-\.  Sir  A.  A. 
Porioii,  (-'.  J.,  KainsHV,  'I'l'ssior,  ('ross, 
liaby,  .1.1.  Kcp.  AI.  L.  K.  I  Q.  M.  2M. 

NoTA similar  jinlirintMits  wi-ro  rcn- 

(lort'(l  in  Mc.Slinne  d-  Milhurn  and  Me- 
thane A'  Hull  ct  al.f  in  whioli  oases  tlm 
ships  Hrrivoil  rosjjcctivolv.  May  17  and 
.Miiy  IS.  IJc'p.  M.  L.  ]{.  Il'g.  15.41'. 

Tho  Kti|)ulation  in  a  fhartcrparty, 
that  till'  vessel  shall  bn  loiidcd  with  all 
despiiteh.  is  to  be  interpreted  as  niuan- 
iiig  aceonling  t<i  the  custoiuol'tho  i)ort, 
whieli  in  this  case  was  that  the  vessels 
should  b(t  loaded  in  their  tlu(»  turn,  as 
reported. 

There  was  evidence  that  by  tho  cus- 
tom of  the  port  extra  larj^e  vessels  were 
loaded  by  tender  ;  fiehl,  that  the  lijiht- 
ers  of  such  vess(>ls  were  entitled  *o  \h' 
loaded  whenever  they  came  into  port 
as  thouj:h  the  vessel  herself  were  there; 
more  specially  as  the  lighters  were  only 
taking  "bunker"  coal  for  the  vessel 
there  were  attending,  /.  c,  coal  for  con- 
sumi)tion,  whicii  by  tho  regulations  of 
the  jiort  had  (ireie<lence  over  coal  for 
cargo.  Jjord  et  al.  d-  JtuiiLerli/.  M. 
.luilgment  reversing,  lit)  February,  1SS4. 
Sir  A.  A.  Dorion,  C.  .1.,  Monk,  Kanisay, 
'i'essier.  Baby,  .1.1.  Tessier,  .1.  dis.  Hep. 
7  Leg.  News  lOli. 

Where  tho  charter  party  stipulates 
that  a  vessel  sliall  load  in  turn  subject 
to  the  "  regulations  of  the  international 
coal  and  railway  company  "  and  it  ap- 
pears that  it  is  due  of  their  regulations 
that  steamers  shall  have  precedence  to 
take  *'  bunker  "  coal,  that  is  coal  for 
their  own  use  lii  navigating,  any  loss  of 
time  in  giving  such  precedence,  will 
not  give  rise  to  <lemurrage.  Allan  A 
Carbrayet  al.  Judgment  confirming,  1-4 
.lune,  1879.  .Sir  .\.  A.  Dorion,  C.  J., 
Monk,  Kamsay,  Tessier,  Cross,  J.J. 


Ihe  |MirchaMor  of  n  cargo  of  conl  i> 
liable  in  damages  for  the  demurrage 
incurred  by  tho  ship,  owing  to  the  pui 
chafers  not  being  ready  to  receive  thf 
coal  according  to  the  rate  at  whi«'h  it 
should  bo  <lelivered.  lirow  «f'  Hart  rl 
al.  M.  Judgment  conlirming,  14  .lune. 
IS7'.l  Sir  A.  A.  Dorion.  V.  J.,  Monk. 
J{amsay,  'i'essier,  Cross,  .IJ. 

Whoi  ••  a  loss  takes  place  by  collision 
for  whiili  I)efenilants  are  respoiisiblf, 
it  is  no  answei  to  tho  suit  by  tin- 
shipper  that  bo  has  been  i>anl  by  the 
Insurance  ComiMiny. 

A  man  in  charge  of  a  barge  navi- 
gating the  waters  of  the  St.  J^awrenci'. 
as  cajitain,  is  not  presumed  to  have  the 
highest  amount  of  nautical  skill. 

If  notice  was  required  under  thf 
circumstances,  notice  to  tho  company 
whose  steamer  did  the  (himago  on  tin- 
day  after  the  accident  is  siilKiuent.  The 
duty  of  the  captain  of  the  bargt^  was  to 
use  all  case!  in  preserving  the  cargo. 
The  llickelien  iV;  Ontario  Naviyation 
(Jiimpanji  «{•  Lafieni^re  et  al.  Jiulg- 
luent  contirming,  14  .lune,  I87'>.  Do- 
rion, <'.  .1.,  >[onk,  Sicotto,  Kainsay, 
Tessier,  .b).  l{ep.  1.'  beg,  .News  2U4. 

be  capitaine  d'un  n^ivire  a  droit  d'ac- 
tion  jiour  recouvrer  le  fret  do  la  cargai- 
son  delivreo  au  port  tie  destination, 
quoiijue  la  marchandise  ait  etc  partiel- 
lement  endommagee  en  la  debarquant. 

J,e  recouis  dii  consignataire  pent 
e tre  en  dommages,  soit  par  exception, 
soit  par  demande  incidente,  ])Our  re- 
cor.vrer  le  <lommiige  souflert.  Halcrow 
«f-  Lemesurier.  Q.  .ludgment  reforming, 
7  t)ctober,  IH84.  Monk,  Hamsay,  Tes- 
sier, Cross,  Babv,  .1.1.    llep.  10  Q.  L.  U. 

I'o'.t. 

Damaijes  to  shipping.  —  Stress    of 

weather Moor  in//. —  Allen  et  al.   A; 

The  Quebec  Warehouse  Company  el  e 
contra.  Q.  Judgment  confirming,  ^ 
(.)ctober,  18S4.  Sir  A.  A.  Dorion,  C.  J.. 
Hamsay,  Cross,  Baby,  J.J. 

The  captain  of  a  barge  navigating  in- 
1  land  waters  will  not  bo  held  liable  for 
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lint  having  tho  highotit  nautinal  Hkill. 
The  Richelieu  ami  Ontario  Naviijalion 
Co.  tC'  L{{freHiire  el  al.  M.  Judgment 
confirming,  14  June,  1879.  Sir  A.  A.  Do- 
lion,  C.  •!.)  Monk,  Sicotte,  Uarnaay,  Tea- 
«iei',  JJ.  Hop.  2  Log.  News  204. 

STORAGE The  maHtor  nf  a  uhip  in 

lijil)lo  to  tliu  shippur  tor  bad  tutorage  by 
wliii'h  goods  are  danuigud.  M.  Judg- 
mont,  Dofoinbor,  IH74.  Dorion,  0.  J., 
Monk,  Tiwchereau,  l^amsay,  Sanborn, 
.IJ. 

SIGNATURE.— c.  Kkci.;ii't._T1io  sign- 
iitiiro  to  u  writing,  wliicli  is  denied,  can- 
not bo  proved  solely  by  coniparison  of 
tliG  disputed  signature  with  other  si- 
^.'naturcs  which  are  admitted  or  proved 
to  be  genuine. 

Quivre,  as  to  tho  oH'oct  of  illegal 
tnidenco  taken  without  objection. 
I'aiije  tO  I'onl'iH,  M.  Judgiuent  con- 
firming, !'.(  March,  1S77.  Monk,  Kain- 
say,  Saubor:i,  Tossior,  J  J.  Hop.  26  J,  15.'). 

liOi'squo  la  signaturo  portoo  nu  has 
'I'un  billot  n'ost  passultisammontprou- 
voe  otro  collo  du  i)r6tondii  signatairo, 
ajjivs  negation  sous  serment  <lo  la  part 
lie  ccluici,  Taction  en  reclamation  du 
piiioment  du  (lit  billot  sera  renvoyoe. 
lioitUmger  ib  Walters.  Q.  Judgment 
reversing,  ft  May,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  l{amsay,'rossier,  Cross,  Baby, 
IJ.  Kamsay,  Cross,  JJ.  dis.  licp.  14  Kev. 
Leg.  350. 

SIGNIFICATION    OF     TRANSFER.-; 

Non-signification  of  transfer  of  the  claim  i 
-iieil  on  nuist  bo  pleaded  ;  and  there-  i 
lore  where  tho  Defendant  allowod  judg-  j 
inout  to  be  obtained  ex  parte,  it  was  j 
lu'id  that  he  could  not  raise  the  ques- 
tion  of    non-signitication    in    appeal. 
Stanleif  &  Ilonlon.    M.  Judgment  con- 
;irming,  22  December,  1870.    Sir  A.  A. 
Oorion,  C.  J..  Monk,  Ramsay,  .Sanborn, 
Tessier,  JJ.  Kop.  21  J.  75. 
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buildings  existing  on  thepi-oporty  mort- 
gaged, that  the  failure  by  tno  assigneo 
to  iiecure  such  transfer,  and  the  come- 
^uent  reception  by  tho  assignor  of  tho 
insurance  money  under  the  policy, 
would  not  entitle  the  mortgagor  to 
claim  from  the  assignco  the  dischargo 
of  the  mortgage.  Robert  (t*  Mactlonatd. 
M.  Judgment  confirming,  22  December, 
1874.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ilamsay,  Sanborn,  JiT.  Hop.  I'J  ,f.  *.)0. 

SIMULATED  DUO.— Prescription  of 

\  ten  ifearn Ia  prescription  do  dix  ans 

no  s'applique  pas  a  uno  demando  on 
rosiliation  ou  resolution  d'i:n  acto  ai- 
mulo. 

Celui  (pii  a  6t6  partie  iV  un  acte  si- 
mule  pout  en  domander  la  r^siliation, 
lors  mi-mo  qu'il  I'uurait  consenti  avec 
Pintention  do  iVauder  ses  croanciers,  si 
cotte  fraudo  n'est  pas  en  tout  ou  on 
])artie  la  cause  ou  consideration  de  la 
convention  ontre  los  parties.  Dorion  A 
J)orion  A  e  contra.  M.  iludgment  con- 
firming, lil  October,  188.'}.  Sir  A.  A.  Do- 
rion, C.  .1.,  Monk,  Hamsay,  'ressier. 
Cross,  J.J.  liep.  '.i  Doc.  d'A.  dli). 

SLANDER.— Although  the  presump- 
tion of  reoonciliation  in  a  case  of  slan- 
ilor  is,  as  a  general  rule,  favorably  re- 
ceived, it  is  not  so  whore  the  slanders 
complained  of  are  atrocious,  and  dictat- 
ed ai)parently  by  persistent  malice,  and 
in  such  case  tho  evidence  must  be  clear 
lo  establish  the  presumption  of  con- 
donation. In  this  case,  the  evidence  ap- 
pours  to  the  mHJority  of  the  Court  to  bo 
wholly  insufficient.  Veillenx  «D  La- 
noiictte.  (i  Judgment  reversing,  7  Dec, 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Uamsay, 
Tessiei,  Cross,  Baby, ,],].  The  Chief  Just- 
ice, dis.  Rep.  5  Leg.  News  419. 

In  an  action  of  damages  for  slander,  „ 
a  plea  of  Justification,  and  not   in  miti- 
gation of  tlamages,  will  be  rejected  on 
demurrer.     Moquin    it   lirossard.    M. 


Judgment  confirming,  June,  1875.    Do- 
Accepianc-  of. — In  the  case  of  an  as-  j  rion,  C.  J.,  Monk,  Taschereau,  Ramsay, 


Mgnment  -.vith  the  consent  of  tho  mort- 
iragor,  containing  a  covenant  by  the  as-  i 
signor  to  transfer  to    tho  assignee  as  ; 
I'ollateral  security  a  policy  of  insurance 
tiien  held   by    the   assignor   on    the  i 

23 


Sanborn,  J  J. 

riaintifi'  appealed  thinking  damages 
insufficient.  Appeal  dismissed.  Muck  <fc 
Welsh.    M.  .Judgment  confirming,  23 
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November,  1H81.  Sir  A.  A.  Dorion,  C 
J.,  Kamsay;  Tesaier,  Cross,  Baby,  JJ. 

Action  of  damages  for  slandering  the 
professional  reimtation  of  a  medical 
practitioner.  The  Court  thought  the  dam 
ages  excessive  and  reduced  the  amount. 
Heed  d-  Levi.  (i.  Judgment,  r>  June, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsay,  Tessier,  Cross,  JJ.  Kamsay,  J., 
dissenting  as  to  reduction. 

Note The  Supreme  Court  reversed 

this  judgment  and  held:  "  In  an  action 
of  damages,  if  tl..e  amount  awariled  in 
the  Court  of  first  instance  is  not  sucli 
as  to  shock  the  sense  of  Justice  and  to 
make  it  apparent  that  there  was  error 
or  partiality  on  the  part  of  the  judge 
(the  exercice  of  a  discretion  on  his  part 
bemg  in  the  nature  of  the  case  reciuii-- 
ed),  an  appellate  court  will  not  inter- 
fere with  the  discretion  such  judge  lias 
exercised  in  determining  the  amount  of 
damages."  (5  Sup.  Ct.  Hop.  4S2.  In  spite 
of  the  elaboration  of  this  holding,  this 
case  lays  down  no  new  principle.  Courts 
of  Appeal  are  not  presumed  to  reverse 
judgments,  except  when  there  is  error, 
and  actions  of  damages  stand  precisely 
on  the  same  footing  in  this  respect  as 
other  cases 

Where  injurious  words  are  used  in 
anger  on  a  sudden  heat,  small  amends 
will  suffice  if  promptly  ten<lered.  Macl^ 
<fc  Welch.  M.  Judgment  confirming,  29 
November,  I.S81.  Sir  A.  A.  Dorion,  C.  J., 
Kamsay,  Tessier,  Cross,  Baby,  JJ.  i 


'  his  duties  as  such  trustee  but  he  is  not 
,  permitted  to  qualify  such  irregularities 
as  l)eing  dishonest.  Powell  ib  Waters. 
Q.  Judgment  reversing,  7  June,  \87>. 
Sir  A.  A.  Dorion.  C.  .F.,  Monk,  Kamsay. 
Tessier,  Cross,  .1.1.  Monk,  Cross,  J.J.,  dis- 
senting.    Kejiorted  8  Kev.  Leg.  O.OO. 

Jii/  words  spoken    in  the  pulpit 

While  ministers  of  religion  are  amena- 
l>le  to  the  civil  tribunals  for  slanderous 
expressions  uttered  by  them  from  the 
pulpit  or  elsewhere,  an  action  of  dama- 
ges for  lander  will  not  bo  sustained 
against  a  jjriest  for  admonishing  his 
congregation,  on  pain  of  being  deprived 
of  the  sacraments,  not  to  go  near  tin." 
shop  of  (iertain  people  in  the  pa- 
rish who  were  in  the  habit  of  scotHuL' 
at  religion — where  no  injury  was  proved, 
and  it  did  not  appear  that  the  words 
were  spoken  maliciously  or  with  inten- 
tion to  injure  any  j)arti(;ular  individual, 
though  they  were  generally  undeistooil 
by  the  congregation  to  apply  to  tho 
plaintiff.  Jilanchard&  Richer.  M.  Judg- 
ment confirming,  22  March,  187(i.  Do- 
rion, C.  J.,  Monk,  liamsay,  Sanborn, 
Tessier,  JJ.  Sanborn,  J.,  dis.  Kep.  20  .1. 
146. 


Priv  ileged    commun  ication — No  lice. 

Where  a  municipal  councillor  uses 

words  injurious  to  the  character  of  the    ()  Kev.  beg.  2t'>'.>. 
Secretary-Treasurer  of  the  municipality 
in   the   discharge  of  his  duty,  without 
malice,  the  communication  is  privile-;cd. 
Cloulier    A-    lilackhean.  (J.  Judgment 


Slander  bij  a  priest. — lirossoit  A  Tiir- 
cotte.   M.  .Judgment  amending,  June 

1875. 

Where  the  conduct  of  the  riaintitfiii 
of  a  very  jirovocatory  chai-acter  and 
no  real  damages  are  suffered  by  Plaintitt' 
tho  Court  may  dismiss  l'laintiti''s  action. 
Leclerc  &  liizier.  Q.  Judgment  confir- 
ming, .5  Dec.  1874.  Dorion,  C.  J.,  Monk. 
Taschereau,  Kamsaj',  Sanborn  iIJ.  Kep. 


reversmg,  Y  Dec,  1882.  Sir  A.  A.  Do- 
rion, C.  J.,  Kamsay,  Tessier,  Cross,  Ba- 
by, JJ.  Rep.  ')  Leg.  News  420. 

A  person  qualified  to  vote  at  the 
election  of  a  school  trustee  may  at  the 
time  of  the  election  fairly  discuss  the 
conduct  of  a  trustee  seeking  re-elec- 
tion, and  may  indicate  irregularities 
committed  by  him  in  the  discharge  of  \ 


SMOKE.-— While  the  local  legislatures 
have  no  jurisdiction  to  deal  with  an  in- 
dictable misdemeanour,  that  being  a 
matter  of  cruninal  law  assigned  exclu- 
sively to  the  Parliament  of  Canada, 
they  have  authority  to  legislate  for  the 
proliibition  of  things  hurtful  to  public 
health,  not  matter  for  indictment  at 
common  law,  such  as  factory  chimneys 
"  sending  forth  smoke  in  such  quantity 
as  to  be  a  imisance.  "  The  local  legis 
latures  possesses  tliis  power  as  coming 
under  "  nuuiicipal  institutions, "  under 
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B.  N.  A.  Act,  S.  92,  No.  8  ;  and  the 
fact  that  a  term  of  the  criminal  laws 
("  nuisance  ")  is  used  in  a  local  act  to 
characterize  an  offense  within  the  ju- 
risdiction of  the  local  legislature  does 
not  make  the  enactment  ultra  vires 
wlien  the  offense  is  not  per  se  an  indict- 
able offense  under  the  criminal  law. 
I'tlow  et  al.  «fr  MouHsean,  Att.  Gen.  M. 
Judgmentconfirming,  27  January,  188.5. 
Sir  A.  A.  Dorion,  C.  .J.,  llamsay.  Cross, 
I',aby,  .J.T.  Kep.  M.  L.  U.  1.  Q.  B.  401.  14 
Kev.  Leg.  252. 

SNOW. — A  proprietor  is  liable  in  da- 
mages I'or  snow  falling  from  the  roof  of  i 
his  house,  where  it  had  been  negligent- 
ly left  to  accumulate,  and  by  which  a 
liorso  was  frightened  and  ran  on,  over- 
turning defendant's  c  iriage  and  in- 
juring him  personally.  Dawson  et  al. 
\{-  Trestler.  M.  Judgment  confirming, 
ii.tii  Dec,  IS8I.  Monk,  Ramsay, 'IVs- 
siei',  Ci'oss,  Baby,  .JJ.  Monk,  liamsay, 
,JJ.,  dis.  Hep.  5  Log.  News  1 14.  2  Dec. 
d'A.  115. 

SOCIETY. — 0.  Coiu'OKATio.v,  Building 

SOCIKTY,  &C. 

SOLATIUM Damages  may  be  re-  ' 

covered  lor  physical  and  mental  suffer- 
ing caused  by  a  wound  inflicted  by 
Defonilant,  wiiere  there  was  only  ne- 
liligonce.  Pelletier  db  Bernier.  Q.  Judg- 
ment confirming,  0  March,  1877.  Monk, 
Jiumsay,  Sanborn,  Tessier,  J.J.  Monk, 
.1.,  dis.  Itep.  ;j  Q.  L.  K.  94,  and  U  Kev. 
Log.  ;i38. 

I'oliowing  Jiavart/  and  G.  T.  Ji.,  6  .J., 
4'i.  A  direction  to  the  jury  that  anguish 
ol'  mind  suffered  for  the  loss  of  a  hus- 
band may  properly  be  taken  into  con- 
sideration by  them  in  estimating  the 
ilumagos  which  should  be  allowed  to 
tile  widow,  is  not  erroneous.  (1)  Robin- 
.son  ct-  The  Canadian  Pacific  Railway 
Co.  M.  .Judgment  reversing,  H)  Jan., 
ISSO.  Sir  A.  A.  Dorion,  C.  .J.,  liamsay, 
Cross,  Baby,  J.L  Rep.  M.  L.  R.  II.  Q.  B. 
25,  'J  Leg.  News  85,  4  Dec.  d'A.  297. 


tutions,"  mu 


lei- 


(1)  This  judgment  has   been  since   over 
ruled  by  the  Supreme  Court,    v.  Ai'PEKuix. 


Under  the  law  of  this  Province  a 
father  has  an  action  of  damages  against 
the  wrongdoer  for  the  death  of  his 
child,  caused  by  the  fault  of  the  De- 
fendant. And  it  will  be  no  answer  to 
such  action  to  say  that  the  child  was 
too  young  for  his  services  to  be  of  any 
value,  and  that  he  was  only  a  source  of 
expense  to  the  parents  at  the  time. 
Lord  lb  La  Compagnie  dn  Chemin  de 
Fer  du  Nord.  (i.  Judgmf^nt  confirming, 
5  February,  I8S().  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Rep.  14  Rev.  Log.  297. 

SPECIAL  POWER  UNDER   STATUTE. 

— A  Railway  Company  being  embar- 
rassed obtained  an  act  of  Parliament, 
authorizing  an  arrangement  with  cre- 
ditors for  debts  duo  up  to  a  certr.'n 
date.  This  was  on  the  proviso  that  the 
company  should,  within  throe  months 
obtain  the  consent  of  three-fourths  of 
the  English  and  three-fourths  of  their 
American  creditors  to  this  arrange- 
ment. It  was  admitted  that  the  re- 
quisite consent  of  the  English  creditors 
had  lieen  obtaineil.  There  was  no  ad- 
mission or  evidence  that  any  such  con- 
sent within  throe  months  had  been 
obtained,  but  it  appears  that  from  time 
to  time  almost  the  whole  of  the  cre- 
ditors had  individually  accepted  the 
terms.  This  was  deemed  a  sufficient 
compliance  with  the  terms  of  the 
St»^lte.  McDonald  A  The  Grand 
Trunk  Railway  Co.  M.  Judgment  con- 
firming, i;J  March,  1781.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Taschoreau,  J.J. 
Ramsay,  .J.,  dissenting. 

SPECIFIC    PERFORMANCE.— 06%a- 

tion   to   take   Deed Where  a  vendor 

seeks  to  enforce  the  sale  of  a  lot  of 
land,  and  tenders  a  dood  to  the  pur- 
chaser differing  in  several  unimportant 
particulars  from  the  acknowledged 
conditions  of  sale,  the  Court  may  vary 
and  reduce  the  conditions  sought  to  be 
imi)Osed,  and  may  order  a  deoil  to  bo 
executed,  pursuant  to  tho  precise  con- 
ditions of  sale. 

An  adjudication  at  auction  on  condi- 
tions signed  by  tho  purchaser  comple- 
tes  tho  sale  as  between  the  parties  ; 
,  and  where  there  is  a  stipulation  that  u 
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deed  shall  be  executed  within  ten  days 
after  a  sale  by  auction,  the  I'ailure  of 
the  vendor  to  tender  a  deed  before  the 
expiration  of  the  delay  does  not  ipso 
facto  resolve  the  sale. 

A  stipulation  in  the  conditions  of 
sale  by  auction  that  the  vendor  shall 
be  entitled  to  i)roceed  to  folic  ench^re 
if  the  purchaser  makes  tlefault  does 
not  restrict  the  vendor's  recourst-^  to 
that  remedy  or  exclude  other  actions. 
Ligget  et  al.  <fc  Trace;/.  M.  Judgment 
31  Dec,  1875.  Dorioii,  C.  .).,  Monk, 
Kamsay,  Sanborn,  JJ.  Kep.  20,1.313. 

STAMPS. — Action  on  nnote  on  which 
the  8tau.p  was  insufficient  in  amount, 
and  the  stamp  was  incon-ectly  cancel- 
led. The  defect  was  only  noticed  in 
apiieal.  t)n  motion  of  the  respondent 
in  appeal  he  was  pei-mitted  to  correct 
the  irregularity.  Cimon  it  Tliompson. 
Q.  Judgment,  3  June,  I8«0.  Sir  A.  A. 
Dorion,  C.  .).,  Kamsjiv.  Tessier,  Cross, 
JJ.  Rep.  3  Ixig.  News  'l94. 

Where  inadvertently  a  party  failed 
to  affix  a  stamp  to  a  legal  document, 
on  an  affidavit  of  liis  good  faith,  lie  will 
be  permitted  to  affix  the  required 
stamps,  on  paying  a  penalty,  which  the 
Court  fixecl  at  ten  cents.  Leduc  &,  JUc- 
Carihey.  <2.  Judgment,  IJadgley,  Monk, 
Taschereau,  Kamsay,  JJ. 

V.  Fl'Rniss  Si  Soi'KU.  Sep.,  1875. — An 
action  on  an  unstamped  bun  will  be  flis- 
missetl,  with  costs,  even  wliere  the  De 
fendant  has  not  pleaded  the  fact.  Hu- 
lion  d'  Giroiiard.  M.  .ludgment,  1(5  Sep. 
1875.  Dorion,  C.  J.,  Monk,  Trschereau, 
Ramsay,  Sanborn,  JJ.  Kep.  21  J.  15. 

STATUTE  OF  FRAUDE.— Art.  1235 
C.  C Interrogatories Interrogato- 
ries sur  faiis  el  articles  may  be  taken 
pro  confessis,  without  any  motion  to 
that  eft'ect. 

Interrogatories  so  taken  pro  confes- 
sis,  when  they  I'urnish  sufficient  com- 
mencement lie  preure  par  ^crifuwy  sup- 
ply the  want  of  the  memorandum  in 
writing  required  bj  art.  1235  of  our 
Civil  Code.  , 


Is  the  sale  of  a  horse  to  a  private 
person,  not  a  dealer  in  horses,  a  com- 
mercial contract?  Cox  &  Patton.  M. 
Judgment,  2()  June,  1874.  Taschereau, 
Kamsay,  Sanborn,  Loranger,  JJ.  I^- 
ranger,  J.,  dis.  Rep.  18  J.  316. 

V.  Nicholls  d'  Haas.  M.  Judgment 
confirming,  Sep.,  I^74.  Dorion,  C.  J., 
Monk,  Tascliereau,  Ramsay,  Sanborn, 
J  J . 

STATUTORY  PRIVILEGE  TO  BUILD  A 

TOLL  BRIDGE A  number  of  persons 

living  in  the  neighbourhood  of  this  toll- 
bridge  agreed  to  build  a  bridge  in 
common  in  onler  to  avoid  paying  toll. 
Held,  that  this  was  a  violation  of  tlic 
statutory  privilege.  Girard  «k  Bilauger 
et  al.  Sr.  Judgment  reversing,  Sep., 
1874.  !Monk,  Taschereau,  Ramsay,  San- 
born, Ixjranger,  JJ. 


%1LMAI.^.— Supplies 
CHANT  SiiiiTiN'j  Act. 


to V.  Mkk- 


STOCK-HOLDER.— r.  Corporations- 
Joint  Stock  Co.mi'aniks,  Ac. 

STORAGE — V.  SiiiPiMNci  Casks. 

STREET  RAIL\^  iVS  A  street  Rail 
way  Company  amnoi  ,ced  by  statute 
(24  Vict.,  c.  84)  to  construct  a  track 
upon  and  along  the  liighways  in  tlie 
parish  of  Montreal,  leading  into  the 
streets  of  the  City  "  and  to  use  ami 
"  occupy  any  and  such  parts  of  any  of 
"  the  streets  or  highways  aforesaid  as 
«'  may  be  reiiuired  for  the  purpose  ot 
"  their  railway  track,  and  the  laying  of 
"  the  rails  and  the  running  of  their  cars 
"  and  carriages,'"  exceeds  its  [)Owers  liy 
laying  the  track  on  one  side  of  a  hi^'li- 
way,  within  six  feet  from  tlie  line  of  the 
a<\joining  property,  the  value  of  which 
was  thereby  greatly  diminished.  Where 
a  right  of  passage  is  given  it  sliould  !"■ 
exercised  ex  wquo  et  bono,  in  accordaiire 
with  the  use  and  destination  of  the 
highway,  so  as  to  cause  as  little  incon- 
venience as  possible  (compatible  witli 
the  exei else  of  the  privilege)  to  the 
l»ub]ic,  aiul  the  adjoining  proprietors. 
And,  in  the  present  case  the  track 
should  have  been  constructed  on  the 
part  of  the  liighway  used  by  vehicles. 
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and  not  on  one  side  thereof  used  by 
)..Tsons  on  foot,  and  where  the  rtinnmg 
of  the  cars  interfered  with  access  to 
tho  adjoining  proi>erty. 

Neither  tlie  trustees  of  the  Montreal 
Tunipike  roads,  nor  tho  municipaUty 
ot  the  parisli,  ha«l  any  right  to  autho 
ii/.e  the  laying  of  the  track  of  the  rail- 
way on  one  side  of  the  highway,  so  as 
unnecessarily  to  injure  the  adjacent 
property.  Jiosn  &  Cihf  Passemjer  Rail- 
wai)  Co.  >r.  Judgment  reversing,  IG 
S«i)t..  1ST'.«.  Sir  A.  A.  Dorion,  C.  J., 
},{onk.  Kamaay.  Tessier,  Cross,  JJ,  Kep. 
1'4  .!.•»'». 

STREETS.  —  A  corporation  having 
power  from  th»'  legislature  to  alter  the 
] lavements  from  woo<l  t.»  stone,  is  not 
olilijrcd  to  enter  on  this  alteration   si 

niiiltanciHisly. 

Tlie  hy-law  was  -uflioiently  [irecise 
iiltlioii;rli  it  did  not  state  tho  width  of 
lilt'  tliitstone  work  in  each  street,  linin 
A  The  Cilij  of  Montreal.  M.  Judgment 
contir'ning,  I'.t  January,  1SS2.  Sir  \.  A, 
Dorion,  C.  J.,  It&m-'ay,  Tessier,  ('roa^. 
JJaliv.  <hh  Ucp.  .")  Leg.  News  71,  2  Dee. 
dA.221. 

Tho  corporation  of  Quebec  having 
opened  a  liole  in  tlie  street  for  certain 
repairs,  or  allowed  it  to  bo  opened,  is 
not  responsible  in  damages  to  a  person 
driving  into  the  hole,  which  was  not 
protecte<l  and  no  light  kept  burning  at  | 
niirlit,  if  the  party  was  driving  at  the 
rate  of  eight  njiles  an  liour.  Graij  A 
M'ti/nr  ,(-c.  of  Quebec.  Judgment  con- 
tinning  .")  .lune,  IM7I.  Dorion,  C.  J., 
Jloiik,  b'amsay,  Sanborn,  Tessier,  JJ. 
Ifaiiistiy.  .).,  (lis.,  sai<l  that  to  make  cun- 
tril)iitoiy  negligence  two  things  were 
necessary.  1st  there  must  be  negligence. 
:.'n<l  the  negligence,  must  contribute  to 
tlie  accident.  He  did  not  think  that 
driving  at  eight  miles  an  hour  Wiis  no- 
i.'Ugence,  and  it  wiis  not  pifjved  nor 
rendered  probal)le  that  Appellant's  car- 
nage falling  into  a  hole  made  in  the 
middle  of  the  road,  would  have  been 
less,  had  it  been  going  at  the  rate  of 
six  miles  an  hour. 


railway  company  to  perform  certain 
works  within  the  limits  of  a  municipal 
corporation,  and  in  the  exercise  of  such 

Cowers,  injury  is  done  to  a  proprietor 
y  interfering  unnecessarily  with  the 
street  leading  to  his  house,  such  pro- 
prietor will  have  no  action  against  the 
municipal  corporation,  but  must  seek 
his  remedy  against  the  company.  Cor- 
poration of  Three  Rivers  a:  Lambert. 
Q.  JiKlginent  confirming,  T)  Juno,  1880. 
Dorion,  C.  .1.,  >[onk.  Hamsay,  Tessier, 
Cro-s.  .FJ.  I'ossior,  J.  dis.  Rep.  10  Kev. 
Ix?g.  ;J.J9. 

SUBROGATION.  —An  hypothecary  cre- 
ditor may  pay  off  the  claim  of  a  prior 
hypothecary  creditor  even  after  the 
sale  of  tho  property  hypothecated  to 
tho  party  having  the  later  claim,  lirun- 
net  (lit  Letang.  M.  Judgment  confir- 
ming. 24  March,  18S2,  ^[onk,  Hamsay, 
Cross,  Baby,  iJ. 

X  caution  who  pays  the  debt  which 
lie  had  guaranteed  is  subrogated  de 
plein  droit  in  the  rights  of  tho  credi- 
tor. 

.\  deb-tor  who  pays  his  own  debt  with 
borrowetl  money    may     subsecpiently 

i  make  a  valid  transfer  of  the  ilebt,  with- 
out fraud,  and  ho  is  not  prevented  from 
so  doing  by  article  1155  C.  C.  Remit/  et 
al.  (t-  Moat.  Judgment  confirming,  22 
Marc!»,  ISTU.  Dorion,  C.  J.,  Monk,  Uam 
say,  Tfcssior,  (Jross,  JJ.  Cross,  .1.  tlis. 
Kep.  2  Leg.  News    'J7.    Confirmed  in 

I  Privy  Coinicil.  ( 1 ) 

A  special  mortgagee,  third  in  rank, 
obtaining  legal  subrogation  in  tho 
rights  of  a  general  mortgagee,  first  in 
.ank,  covering  tho  same  and  other  pro- 
|)erty,  would  not  bo  allowed  to  uso  his 
recourse  so  as  to  <lefeat  tho  etiuities  of 
a  second  mortgagee  if  tho  mortgagee 
first  in  rank  was  amply  secunnl  on  tho 
other  property  affected  by  ii  ;  but  in 
the  present  case,  tho  Respondents, 
having  bought  from  the  firm  of  .Stern- 
berg it  Co.,  a  certain  property  hyf)0- 
thecated  to  the  Itoyal  Institution  for 
tho  Advancement  of  Learning,  for  acer- 
,  tain  sum  of  money,  an«l  having  olitainod 


II 
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by  paying  this  sum  to  the  Koyal  Insti- 
tution a  legal  8ul  (rogation  against  Ap- 
pellant, vendor  to  Sternberg  &  Co.,  who 
had  undertaken  in  his  <leed  of  sale  of 
the  said  property  to  Sternberg  \,  Co., 
to  discharge  it  from  said  hypothec,  was 
entitled  to  recover  this  umoimt  from 
the  Appellant,  although  he  had  failed 
to  claim  jmyinciit  of  his  lirst  mort- 
gage on  the  jiroperty  ailected  by  the 
three  mortgages.  Saundem  it  The  Com- 
mercial Mutual  Ihiildiiiij  Co,  M.  .iiidg- 
ment confirming, *J4  March,  ISS.'i.  Monk, 
Hanisay,  Tessier,  t'ros.s,  J!al)y,  .1.1.  Hep. 
;jD(!C.  d'.\.  141. 

By  two  <leeds  of  obligation  the  owner 
of  certain  real  estate  was  charged  in 
favour  of  Brunet  with  the  ])aymcnt  of 
two  sums  amounting  to  §('),7;i7  for  which 
the  real  estate  in  <|Uestion  was  hypo- 
thecated. The  proprietor  sold  a  portion 
of  this  real  estote  to  Bt'iianl.  'i'he 
Society  respondent  was  tli(>  creditor 
of  Benanl  lor  $l.',4i7.<)t"(,  for  which  sum 
l(e8]iondent  obtained  Judgment,  and 
enregistcred  this  judgment  against  tJK* 
real  estate  in  <|uestion.  l{esj)on<lent 
then  tendered  to  AppelliMit  the  full 
amount  of  his  claim,  and  <lemanded  to 
be  subrogated  in  his  rights.  Tlu'  Ues- 
pondcnt  refusetl  to  accept  this  otler  or 
to  give  the  subrogation  re(|uired 
because  Benard  was  insolvent  Iteforo 
the  tender  and  demand  ot  subrogation, 
and  that  the  only  portion  of  land  in 
which  the  Hespondent  had  an  hypothec, 
had  passe<l  into  the  hands  of  an 
assignee  and  been  sold,  and  that  Aj)- 
jieilant  had  been  collocatcii  ibr  a  jior- 
tion  ft  his  debt,  and  that  th<>  hypothec 
of  so  mui'h  of  tlie  land  had  ceased  to 
exist.  VKlahij  ,f-  Tin  Sori^te  de 
Constrnclion. 

NoTi: The  CHsi- of  7>' /!,'/«»(/   if-    The 

Socials  de  Cnnntruction  <loes  not  turn 
on  1 1 ')()  C.  C.  but  on  general  principle, 
r.  Ixti:ki:st. 

The  Respondent  jiaid  to  the  .Ap 
]iellant  a  debt  due  by  y{.  el  a!.,  and 
took  a  subrogation  of  the  claim.  He 
sued  M.,  antl  the  Api)ellant  had  know- 
ledge of  the  action  and  furnished  the 
names  of  witnes.ses  to  jjrove  the  debt  j 
but  the  JJe.'tpondent  obtained  judgment 


SUimOG/TION  DE  DROIT      tlC 

for  part  only.  Held,  that  Kespondent 
was  entitled  to  recover  the  balance 
from  Ajipellnnt,  but  as  he  liad  not 
called  Appellant  in  as  garant,  Kes- 
pon<lent  was  not  entitled  to  recover  the 
costs  incurred  in  the  suit  against  M. 
Carremi  He  McGinn  is,  M.  .Judgment 
reversing,  M  November,  IHHO.  Sir  A.  A. 
Dorion.  C.  .1.,  Monk,  Hamsay,  Crc^s. 
Baby,  .J.I.  Wamsay,  Baby,  ,J.T.,  dissent- 
ing. l{(*ported  S  i^eg.  News  'A6'2,  )  Dec 
d  A.  12. 

SUBROGATION  DE  DROIT.  —  An    in 

surance  company  which  has  jiaid  the 
amount  of  a  policy,  by  renson  of  a  tire 
(■aused  by  the  fault  of  a  thir<l  party,  is 
not  .•iuhro<i4e  de  droit  in  the  rights  of 
the  insured.  The  lirilish  America  In- 
.wrancc  Co,  tV:  The  Quebec  (ins  Co.  (I, 
.fudgment  conlirming,  7  Dec,  I87;i, 
Sir  A.  A.  Dorion,  C.  .1.,  h'amsay,  Tessier. 
Cross,  liaby,  J,J. 

The  transfer  to  anotlier  of  a  certain 
sum  of  money  to  be  ]iaid  out  of  a  delit 
due  to  the  transferor  without  ijaranlic. 
and  without  the  transferee  having  pr.i<l 
any  portion  of  the  debt  duo  to  the 
transferror,  is  not  a  sul)rogation,  but  n 
simi>le  transfer  witliout  warranty  ;  and, 
in  case  of  execution  and  sale  of  tiio 
])ropcrty  hypothecated  for  the  security 
of  the  original  debt,  tiie  transferor  and 
transi'eree  will  rank  together  tm  marc 
la  lirre  on  the  jjroceeds  of  the  sale,  iu 
the  divi.'^ion  of  money  proceeds  of  sucli 
a  .sale  tiie  transteree  of  interest  has  no 
right  to  rank  before  the  transferor, 
artiflo  I  I'l'.i  ('.('.applying only  toiniim- 
tation  of  ]>nym<'nts  between  the  debtor 
an<l  creditor.  Villeneuve  A'  Graham.  M. 
.ludgment  leversing,  24  Novembci-. 
isso.  Sir  A.  A.  Dorion,  C.  .J.,  Monk, 
Kamsav,  Ci'oss,  Baby,  .bf.  IJoportetl  1 
Dec.  d'A.  {'A. 

Where  the  catitions  solidaires  \>a\ 
the  debt  they  are  .subrogated  in  tlie 
rights  ot  the  creditor  (/r;)/c)H  </roi7, ami 
they  may  without  fraud  cede  then- 
rights  to  anotlier.  liennii  el  nl.  k,  Moi.', 
M.  .ludgment  confirmmg.  22  Marcii. 
lS7*.t.  Sir  A.  A.  Dorion,  C.  ,J.,  Monk, 
Hamsay,  Tessier,  Cross,  T.I.  Cross,  .1., 
<lissenting.  Jteported  1  Leg.  News  97. 
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Iicdpath  sold  laiul  to  Appellants  for 
.'f23,S.'J<>,  of  which  ♦.■i,S.j»)  was  paid  at 
.•xecution  of  deed,  antl  $1*(>,(H)()  was  to 
lie  paid  in  ten  years.  Ifedpath  fiavo 
tiio  balance  to  the  Hoyal  Institution. 
The  Koyal  Institution  transferred  to 
(  iinninfiliani.  despondent  exchanged 
tJie  land  sold  by  Hedpathwith  Burlund 
lor  another  property.  Ihuland  was  to 
p.ay  the  Hod|>ath  <lebt  and  hypotJiec- 
,it<'<l  the  lanl  aciiuiied  by  him  for  its 
liavnieut.  Ihuland  then  sold  to  lioss 
and  others,  who  also  mulertook  to  pay 
llie  IJetipath  dol)t.  The  Respondent, 
intervene,  accei)led  tho  new  pur- 
<iia.-crs  and  discliarge<l  Ihn-land  jter- 
tonally,  but  without  discharging  any 
iiyi>othc(s  they  might  have.  Cunning- 
liiuii  then  cued  the  !{cspondonts  hy- 
jiotliecarily  for  jnirt  of  tho  money  .and 
interest.  Tho  Kespondents  paid  and 
~U('d    Jutland.     Held,    conlirming   the 

■  IfcisioM  of  the  Superitn-  Court  that 
Apiicllants  were  still  the  ;/,ir(tn/s  of 
i;osi>()udciits,  although  they  liad  given 
a  iKisoual  disiharge  tolJurland.  livford 
'  I  III.  Si  The  Scmiinirii  of  St.  Snlju'ce. 
M.  .luilginent  conlirming,  -4  Deceinber, 
h'^J.  Monk,  Kamsay,  Tessicr,  Cross, 
r.aliy,  .1.1.  h'amsay,  .1.,  dissented  on  the 
[iiinciple  that  the  suit  .-igaiiist  Ai)pel- 
lants  created  a  «'ircuit  of  action.-,  which 
would  ultimately  bring  Ihniand  face  to 
!:iie  with   the   riaintills.    licji.  .j   J)ec. 

•  lA.  1,  f)  Leg.  News  127. 

SUBSTITUTION— .\  testamentary  be 

■  |Uest  by  which  a  testatrix  willed,  that 
iior  i)ropcrfy  should  be  cipiidly  divided, 
among  her  children,  save  one  of  tiitMii, 
who  was  excluded,  giving  them  iisu/niit 
>  I  Jdiiissaiire  during  their  lifetime  and 
lii(|ucathiiig  the  jiroperty  of  the  same 
Ipiopcrty  to  their  heirs  as  her  heirs 
dionld  enjoy  and  have  them  i)y  law, 
mil  giving  moreover  to  her  chiltlren 
who  -ijiould  take  the  bequest  and  who 
i'al  children  to  dispose  in  favourofone 
or  of  several  of  their  said  children,  the 
jiioperty  of  the  share  of  which  the  iisii 
Jritil  beipieathed  respectively  to  each, 
is  a  substitution. 

Such  substitution  must  be  registered 
to  jiresorve  the  rights  of  the  appcU.i, 
and   the    wife   of   one    of  tho    (frcres, 

•  ixilitor    of   his    succession     for    the 
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amoimt  of  her  <lower,  m.ay  invoke  such 
faihn*!'  to  register.  }foraiise  &.  liabij  el 
III.  (-i.  .Judgment  reversing, 7  Sep.,  bS74. 
])orion,  C.  .F.,  Monk,  Tascliereau.  !{am- 
say,  Sanborn,  -M.     l{ep.  7  il  L.  U.    162. 

Registration ^Fme  babonte  by  pe- 
titory action  seeks  to  recover  lands  form- 
ing part  of  tho  substituted  property. 
A|)pellant  pleads  that  ho  Itought  at 
Sheriirs  sale  under  a  judgment  by  an 
hypothecary  creditor  piior  to  the  re- 
gistration of  the  substitution.  Tho 
riaintitV  Kespondent  answers  that  tho 
Appellant  was  tutor,  that  he  delayetl 
to  register  an<l  therefore  he  cannot 
profit  by  Iiis  nt-gligeuoe.  There  was  no 
.allegation  cv  proof  that  Appellant  knew 
of  the  will  or  the  sul)stitution,  and  in. 
absence  of  such  allegation  and  proof 
his  title  was  <leclared  to  be  good. 
Terrieii  Sc  Jjibnntt' it  iix.  M.  .Indgment 
rever-ing,  hi  hiMcmber,  InsI.  Monk, 
ii'amsay,  Tessier,  Cross,  IJaby,  ,1.1.  Tos- 
sier,  .1.,  dissentin;:.  Ifeported  '2  Dec. 
d'.\.  [){)'. 

h'adiatioii  iVhiipothhiiin.  —  Suiistitu- 
tion  created  by  contract  o.  .natriage  not 
registi'red  :  sale  of  real  estate  by  the 
iircr6.     Subsei|uently.  tlie  cc.ssionnaircn 

of  the   apjh'l^s   registcri'd llclil   that 

the  representatives  of  tln^  purchasers 
from  the  </»•(•(•<?  were  "'nlitled  to  havo 
the  registration  cancelled.  Labtille  et 
(•I.  if-  h'iillej/  ft  a!.  M.  .ludgmcnt  <on- 
firming,  lio.Fan..  ISSJ.  Sir  A.  A.  Uorion, 
C.  .1.,  Kamsay,  Tessier,  i  'ross,  liaby,  J  J. 

llenciral  ' f  Urtfi.itiiitioii  of. — T'lio 
renewal  of  registration  of  any  real  right 
re(|uired  by  art.  '2\~'2  of  the  ( 'ivil  Codo 
has  n  I'erence  only  to  the  hy|)otliecs  or 
charges  on  rtMil  property,  and  not  to 
rights  in  or  to  the  property  itself.  La 
lianqiie  da  Pciipfe  il'  iMporte.  M 
.ludgment  confirming.  '2\  Sept.,  1S74* 
Monk,  Taschereau,  IJamsay,  Sanborn* 
.'^icotte,  .F.J.    Monk,  Kamsay,  .1.1. ,  dis. 

The  holder  of  property  iiy  paiticular 
title,  wiiether  gratuitous  or  onerous,  in 
good  faith,  may  invoke  the  non  regis- 
tration of  tln^  substituti(Mi  aUt'ciing  the 
property.  Arts.  '.•:;".»  an<l  '„M(M'.  C.  Ter- 
ricn  ({•  Ijattont^,  M.  .ludgment  revers- 
ing, lt)Deceml)er,  ISSi.  Monk,  Kamsay, 
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Tessier,  Cross,   Baby,  JJ.    Heporteii  2 
Dec.  d'A.  94. 

The  failure  to  insinuate  a  deed  creat- 
ing a  sulwtitution  does  not  preclude 
the  appel4  from  claiming  the  pro[)orty 
fi-om  an  adjtidicataire  at  Sheriirs  sale, 
the  property  having  been  sold  over  the 
hea<l  of  the  usufructuary.  Laviijne  A 
McNider.  M.  /udgniont  confirming,  2 
Juno,  I.S74.  Taschereau,  IJarasay,  San- 
born, liOranger,  .M.  Taschereau,  J.,  dis. 

The  sale  of  land  by  this  ijr^v^  of  the 
soil  of  the  substituted  jjroperty  is  illegal, 
and  the  Marty  purchasing  the  land  may 
be  call.'d  on  to  pay  for  it  by  the  appeU 
after  th(^  opening  of  the  substitution. 
liuhver  et  al.  A  JJiiJ'renne  et  al.  Judg- 
ment contirming,  22  June,  I87S.  Dorion, 
C.  J.,  Monk,  Kanisay,  Tessior,  Cross, 
JJ.  Kainsay,  <  ^ross,  .IJ.,  dis.  Hep.  I 
Leg.  News  ;{(»2.  Conlinned  in  the  Su- 
preme (Jourt. 

i 

Sale  of  proper  III  sub.tfifitfeil. — Tjind 
purchased  liy  t\io.  i/rere  ile  .siih.i/ifufiou 
with  n;nuies  arising  out  of  the  redemjt- 
tion of  11  constituted  rent  uhieh  i)elongs 
to  the  sui)stitutio!i,  takes  the  place  in 
all  respects  of  the  c^onstituteil  rent,  so 
mucii  so,  that  the  appeli'a  to  tlir  sul)- 
stitution  iiave  a  right  to  the  land  or  its 
value,  an<l  not  merely  to  the  value  of 
the  constituded  rent,  (luii  il  al.  »V 
(rvi/  il  al.  M.  Judgment  retoiniing.  22 
iteceniiier,  ISTT.  Ueportetj  •22  J.  2l.'i. 
1  Leg.  News  'il^. 

J}^/'ense    d'ali^inr La    piohibition 

d'alienei  iniitenue  dans  uue  donation 
d"un  inmieiiii'e  fait  par  le  pen-  a  son 
fils  dans  le  contrat  de  mariage  de  ce 
dernit-r.ti  la  cliar<jr  de  ne  poiiroir  twudre, 
ctider,  t'chamjer,  ui  aiilremeiil  aligner  le 
dit  iiniiieiihlc  .laii.i  c.v/)ri's  conseiitement 
et  par  6:ril  du  danaleur,  comprend  en 
termes  oxpres,  toute  alienation  par 
vente,  ccfssion,  echaiige  ou  aiitremont, 
et  qu'en  vertu  des  articles  'J72  et  UT.") 
du  <  'ode  ( "ivil  ime  telhi  i»ro]iibitiou  faito 
.sans  restriction  est  censee  s'etenilre  a 
toutes  alienations,soit  par  acte  entrevifs 
ou  a  cause  de  mort,  et  iloit  ">tre  inter-  i 
pretee  counne  constituant  un  droit  de 
retour  en  faveiu"  du  donateur.  i 
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Le  defant  d'enregistrement  d'uno 
donation  comportant  ))rohibition  d'alie- 
ner  ne  pent  priver  le  donateur  du  droit 
de  retour  en  sa  faveur,  ivaultant  de 
I'article  d'M)  du  Code  Civil,  le  donataire 
ne  pent  conf«''rer  aucun  droit  sur  la 
propriete  au  prejudice  du  donateur, 
sans  avoir  lui-meiue  fait  enregistrer  son 
titre  d'acquisition.  Pepin  A  ConrchSne. 
i»r.  Judgment  confirming,  22  Sept., 
1871.'.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Itamsny,  Tessier,  tJross,  J,!.  Ueported 
H)  Rev.  Leg.  "7.  2  Leg.  News  397. 

Where  by  will  a  substitution  i> 
created  and  the  testamentary  executor 
is  charged  to  placje  the  capital  in  orn- 
or  other  investment  speciKod,  and  he 
fails  to  do  so,  but  places  the  money  in 
a  bank  at  interest,  he  will  be  condemn- 
ed to  place  the  money  as  required  in 
tlui  nam<*  of  the  substitution,  and  to 
pay  the  interest  to  the  (/rev^;  but  tin- 
j/rev^  has  no  right  to  demand  that  tin- 
capital  shall  be  paid  to  her  owing  in 
the  failure  of  the  testamentary  ex 
ecutor  to  comply  with  the  obligation-^ 
of  the  will.  Jtourrel  et  al.  A  Hnrtubim 
el  vir.  M.  .ludgment  reversing,  22  De 
eember,  IH7*i.  Dorion,  V.  .J.,  Monk 
Uamsay,  Sanborn,  Tessier,  .JJ.  Monk,  J, 
dissenting. 

Where  a  legacy  is  (fualitieil  as  a  vsii- 
J'ntil,  but  is  accompanied  by  a  legacy 
ot  the  property  to  tiio  same  legatee 
in  favoui-  of  other  ciiildren  to  be  born 
to  take  place  alter  the  ileath  of  the 
chililren  of  the  testator,  it  is  a  sul/ 
stitution. 

Siicii  a  bequest  to  the  three  children 
of  the  testator  by  one  clause  is  ne 
vertlieless  divisible  among  the  children, 
in  such  manner  tliat  at  the  tleath  el 
one  of  them  his  own  children  will  taki^ 
his  share.  Deseve  A  JJeseve.  M.  Judi' 
ment  reversing, . I  une  1S75.  Dorion,  *'. 
J.,  ^[onk,  Taschereau,  Hamsay,  San 
born,  .IJ.  Monk,  Taschereau,  JJ.  dis. 

Folle  Knchh'e K.xecution  and  sale 

of  inunoveable  property, — adjudication 
to  Jean  alias  .Fosue  ( 'orriveau,  who  did 
not  pay  the  price  of  adjudication. 
Petition  for  .sale  at  the  folle  enckhe  ot 
adjitdicataire.     Petition   en   nulliti  de 
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d^crH  by  adjudicataire,  on  the  ground 
that  there  was  a  substitution  on  the 
property  an<i  that  he  was  the  greoi. 
It  also  appears  that  the  {irtviXmA  sold 
the  property  to  Plaintiff  and  was  her 
(jar ant.  In  the  meantime  the  lands  were 
rosoltl.  Held,  in  the  Superior  Court  that 
notwithstandin;!  the  fact  that  the 
adjiidicataire  was  the  yarant  of  the 
seizing  creditor,  he  had  bought  without 
reserve,  and  that  he  had  a  right  to 
nave  the  dicr^t  declared  null ;  and  that 
tiie  petition  for  sale  at  Misfotle  enchire 
should  have  been  dismit^soiJ,  and  that 
<  'orriveau  was  not  obliged  to  pay  the 
(lirtorence  between  the  price  of  the 
first  and  of  the  ^oconll  adjudications. 
These  judgments  were  reversetl  in  Ap- 
peal, the  judgment  reversing  ordered 
to  be  signified  to  Corriveau,  and  record  i 
roturned  to  the  Superior  Court,  in 
order  to  compel  Corriveau  to  rapporter 
tlie  ditforence.  Pouliot  et  ux.  A  Cnrri- 
feau.  (I.  .ludgment  reversing,  7  Dec, 
I  SSI.  Monk,  Kamsay,  Tessier,  Cross, 
llaby,  JJ.  ! 

Tlio  apj>cl^s  to  a  sul)stitution  have 
an  interest  to  intervene  and  may  in- 
ti'ivene  in  a  suit  by  the  //ret*^ against  a 
trustee  of  the  sub:<titution,  appointed 
l)y  the  will  creating  the  substitution, 
li'  wa.sto  and  maladministrution. 

Having  an  interest  to  intervene  the  \ 
party  may  urge  any  grounds  to  maintain 
ills  riglits,  whether    the    //rci'rf   urges  i 
tliom  or  not.  Art.  I'A  C.  C.  P. 

The  appcl^.i  being  minors  their  in- 
toiTontion  cannot  be  rtjected  bncanse 
tlii'v  aril  rcpresontoil  by  a  tutor  ad  hoc, 
tliey  having  no  other  tutor.  There  is 
nothing  to  limit  the  office  of  tutor  ad 
hoc  to  tiie  cnse  of  article  I'tiy  C.  < '. 
Article  Jt')4  C.  C  indicates  that  there 
are  otlier  cases  where  a  tuter  to  a  part 
of  tliL  property  of  the  minor  can  be 
named,  or  to  his  person  only.  These 
then  are  al;  special  tutors  or  tutors  ad 
hoc.  Larue  iis-qualiti  <{•  liattray.  (J. 
.ludgment  reversing,  7  October,  18S6. 
Monk,  Hamsay,  I'essier,  Cross,  Baby, 
.11.  Tessier,  Cross,  JJ.  tlis.,  'J  Leg.  News 

I'u  greve  de  substitution  postsede  a 


titre  de  proprietatre  et  pent  oomme  tel 
faire  assurer  la  propriete  qu'il  possede, 
et  que  la  decluration  qu'il  aurait  pu 
faire  a  la  compagnie  d'assurance  avant 
d'eifectuer  son  contrat,  qu'il  ctait  pro- 
pri^taire,  n'est  pas  imo  fausse  declara- 
tion. 

Lorsquo  une  oompagnlo  d'assurance 
assure  into  maison,  une  cuisine  d'ete 
et  un  hangar  avec  tout  le  menage, 
''  contenu  dans  la  dile  ma^  on,"  et  lot-a- 
qu'il  y  a  desmeubles  qui  (leleur  nature 
tloivent  se  trouver  dans  le  hangar  v.  g. 
lo  charbon,  I'assuranco  couvre  •  tous 
les  meubles  de  I'assure,  menie  ceuxqui 
etaient  dans  la  maison  et  <iui  auraient 
et6  transporte  dans  la  cuisine  d'ete  ou 
le  hangar. 

liOrsqu'uno  compagnie  d'assurance 
consent  a  un  arl)itrage  pour  faire  deter 
miner  le  montant  <les  dontmages  souf- 
fert  par  I'assure,  ello  renonco  par  la 
ineme  a  son  droit  <l'invoquer  toute 
cause  de  decheance  connue  par  elle 
avant  la  nomination  des  arbitres.  Lit 
Compacpiie  d' Ansurance  Mutuelle  con- 
ire  le  feu  dela  Cil4de  Montreal  it  Ville- 
neiive.  M.  Judgment  contirming,  22 
March,  ISSti.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Uamsav,  Cross,  Baby,  J  J.  Kop. 
M.  L.  U.  II,  q.  B.  8y,  4  Dec.  d'A.  376. 
'.» Leg.  News  14G. 

Le  curateur  a  une  substitution  n'a 
aucun  tlroit  de  recevoir  les  capitaux 
appartenant  a  cette  substitution,  et 
dont  il  doitetre  fait  emploi  conforme- 
ment  a  I'article  O.'Jl  du  Code  Civil. 

Un  tel  eiu'ateiu'  n'a  pas  non  plus  le 
droit  tie  reclamer  les  interets  tie  ces 
sommes  capittiles,  oes  interets  etant 
dfis  aux  greves  de  substitution. 

L'Appt'lant  n'ayant  vequ  les  deniers 
appartenant  a  la  dite  substitution  que 
I'omme  procureur  des  greves,  et  simple 
negoliornm  ge^lor  il  n'etait  pas  tenu 
de  i)ayer  les  interets  des  interets  des 
sommes  par  lui  reQues,  si  ce  n'est  de- 
puis  la  demande  (jui  en  a  ete  faite  par 
lintervention  produite  par  I'lntime; 
I'obligation  de  payer  les  interets  des 
interets  n'incorabant  qu'a  ceux  qui  re- 
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ijoivent  <lc.s  denicrs  i>our  «les  iiieapa- 

blCH. 

En  veitu  dos  nrticles  2250 et  2270 dti 
('.  C,  los  intcn'tH  rcliiis  nviint  le  ler 
tioiit,  ISCiCi,  (Into  (le  la  miso  en  force  dii 
Code,  ne  so  proscrivent  t|Uo  par  tronto 
ans,  ct  ((lie  coux  Melius  depula  cette 
date,  et  dont  In  prescription  n'li  com- 
luenco  II  courir  <|ue  dei)ui8  la  niise  on 
force  dij  Code,  ho  prescrivont  par  cin(| 
ans.  Dor  ion  A-  Jforion.  M.  .Judgment 
revertfiny,  2»')  May,  ISS").  Sir  A.  A. 
Doriun,  C  .1.,  Kamsuy,  Tessier,  Cross, 
Baby,  .1,1.  J{anjsay,  .1.  dissenting.  Uej). 
M.  ]..  J{.  1  (i.  13.  4S;i.  4  Doe.  d'A.  21.;. 

SUCCESSION. — Accephince  in  bar  of 

(lower. —  Error  of  Inw lleirsjoinod  in 

adeodofsule  of  an  ininioveable  per- 
taining to  the  succession  of  tin'ir  father, 
during  his  lifetime,  without  the  wile 
having  renounced  lier  dower  thereon. 
Held,  that  this  iinnioveahle  would  have 
been  subject  to  <lower  if  the  heirs  had 
renounced  the  succession,  but  the  fact 
that  the  heirs  Joined  in  the?  ileed  of 
sale  first  mentioned  was  e(]uivalent  to 
a  declaration  of  their  accoi)tance  of  the 
succession  and  excluded  their  rights  to 
customary  dower.  Jicfournai/  «0  Mtiqiiiii 
ef  al.  M.  .ludgment  reversing,  l",i  .Ian., 
1SS2.  Sir  .\.'A.  l)orion,  C.  .1.  .^ronk, 
Hanisay,  Cross,  J5aby,  .1.1.  Jieported  <> 
Leg.  >Jews  ;J27.  2  J)ec.  <l'A.  1S7. 

Accepfancf, — Fraud. — The  acccjitan- 
ce  of  a  succession  by  ajierson  whi>  is  of 
ago  is  not  binding  when  such  accept- 
ance was  the  result  of  fraud. 

In  tlie  circumstances  of  this  case 
there  was  fraud.  Ai/olle  <(•  lonelier  ef 
III.  Q.  .ludgment  confirming,  ;')  Oct., 
1S82.  Sir  A.  A.  J)orion,  C.  .1.,  Monk, 
Jvamsay,  Tes.sier,  Baby,  ,I,J.  'J'ho  Chief 
.lusticeand  Bamsay,  .J  <lis.  liep.  ."»  Leg. 
News  20.  S  q.  L.\i.  o27.  .i  Dec.  d'A. 

12;{. 

SUPERINTENDENT  OF  EDUCATIDN.- 

The  superintendant  of  education  has  a 
right  to  decide  under  certain  circum- 
stancjvs  wheie  a  sdiool  house  is  to  bo 
built ;  and  it  is  not  a  valid  reason  for  re- 
fusing to  obey  his  order  that  the  land 
then  in  their  possession  and  on  which 
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they  wero  ordered  to  build  it  belonged 
to  the  church.  Delisle  &  The  School 
Commia-noners  of  St.  Jean.  t^.  .Judg- 
ment reversing,  7  December,  ISSO.  Sir 
A.  .\.  Dorion,  C.  .1.,  Monk,  Bamsav, 
Cross.  .J.J.    Itop.  1    (l  L.  It.  ;i22.    1  Dec. 

•I'A,  \y.\. 

SUPPLEMENTARY  OATH.— The  Court 
may  defer  the  supplementary  oath  to 
either  of  the  jtartios.  in  order  to  com- 
l)lete  the  proof  necessary  for  the  «le(i- 
sion  of  the  cause,  when  some  proof  ha* 
been  made  of  the  demand  or  excei>- 
tion.  (1214  C.  C.) 

And  where  it  is  proved  that  riaintilf 
was  to  build  a  barn  for  Pefendaut,  and 
to  charge  him  for  work  and  material 
I'urnished,  and  also  that  the  work  was 
tlone,there  is.vowfcproof  of  the  denumd, 
and  tlK'rofore  the  judge,  in  his  delara- 
tion,  may  defer  the  oath  to  the  I'liiii- 
till"  to  comi>lete  the  proof  of  sjiecial 
charges.  Hoijle  A'  JjUinhk'n.  >[.  .Judg- 
ment conlirming,  December,  ls74.  Do 
I'ion,  C.  .1.,  .Monk,  Taschereau,  Bamsay, 
Sanl)orn,  .J.f. 

On  a  contestation  as  to  indebtedness 
of  Defendant  on  an  account  «'ompost'<l 
of  many  items,  niostly  of  triHiuL' 
amounts.  Judgment  was  rendered  for 
the  amount  admitted  l)y  Defendants 
l)Iea  ($22')!,  the  evidence  only  esta- 
blishing $224.1;),  iuid  costs  of  contesta 
tion  against  riaintiif.  In  Beview  the 
Coiu't  was  of  oi)inion  that  the  Defen- 
<lant  was  in  bail  faith  and  deferied  the 
supplemcMitary  oath  to  the  I'laintifl, 
who  cstablishe*!  thereby  an  indebted- 
ness of  #22S.9S,  for  which  the  Court  of 
Heview  gave  juiJguient  ami  all  costs. 
The  Court  of  tiueen's  Bench  held  that 
there  was  no  leason  disclosed  to  impute 
bad  faith  to  Defemlant,  who  had  ad- 
mitted her  indebtedness  to  within  a 
trifling  sum  of  all  that  plaintiff  claimed 
or  could  establish,  with  the  advantage 
of  his  own  oath,  and  that  under  the  cir- 
cumstances the  supplementary  oath 
was  improperly  defeired  to  plaintiff. 
Daly  (t  Crcvier.  M.  .Judgment  revers- 
ing, 1.')  February,  I  SSI.  Sir  A.  A.  Do- 
rion, C.  .T.,  Monk,  Banjsay,  <.'ro««<,  Babv. 
.J.J.  Kep.  4  Leg.  News  82. 
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SUPPLIES  TO  STEAMBOAT  FOR  IN- 
LAND NAVIGATION— There  is  no  pri- 
vilege in  favour  of  the  i)arty  I'urnishing 
supplies  to  n  stoiunboat  <hu-ing  the 
spftson  of  navigation  of  the  year,  and 
not  for  the  last  voyage.  Owens  et  al  <f" 
The  Union  Hank  oj" Lower  Canada.  M. 
Judgment  confirming,  ;J  February,  18S0. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Uamsay, 
'i'ossier,  Cross,  J.I. 

SUPREME  COURT.— Subject  to  the 
limitations  and  provisions  hereinafter 
iiukIc,  an  appeal  shall  lie  to  the  Su- 
im'ino  Coin-t  from  all  final  judgments 
nt  the  highest  Court  of  final  resort, 
whether  such  <-oin't  be  a  (-ourt  of  Ap- 
])eal  oi-  of  original  jurisdiction,  now  or 
heroal'ter  established  in  any  J'rovince 
of  Canada,  in  cases  in  which  the  Court 
of  original  jurisdiction  is  a  Superior 
<'ourt;  I'rovided  that  no  appeal  shall 
lie  allowed  from  any  judgment  ren- 
dered in  the  Province  of  (riuebec  in 
.my  case  wherein  the  sum  or  value  of 
tlic  matter  in  dispute  does  not  amount 
til  two  thousanil  <lollars  ;  and  the  right 
to  appeal  in  eivil  cases  given  by  this 
Act,  shall  be  understood  to  be  given  in 
>ii(li  eases  only  as  are  mentioned  in 
tills  section,  except  Exchequer  cases, 
aii<l  oases  oi  mandamus,  habeas  corpus, 
'iY  inimieipal  by-laws,  as  hereinafter 
provided.  Supremo  Court  Act,  C.  3S 
\'ic.  cap.  1 1. 

It  is  the  amount  demanded  and  not 
the  ninount  awarded  which  regulates 
the  right  of  appeal  to  the  Supreme 
Court,  although  section  17  of  the  Sii- 
piotne  Court  Act  is  in  these  words  : 
"  No  apjieal  shall  be  all.iwed  in  the 
I'lovinoe  of  Ciuebec,  in  any  case  where- 
in tiie  sum  or  value  of  the  matter  in 
disinite  does  not  amount  to  $li,(MM).  The 
Grand  Trunk  Railway  Co.  &  Godhout. 
<J.  s  September,  1X77.  Dorion,  C.  .1., 
-Monk,  Kamsay,  Tessier,  Cross,  .1.1., 
Monk  and  Tessier,  J.I.  dis.  l{ep.  3  (I.  L. 
!;.  .MC). 

Per  curiam Lcp   requerants   Mills 

''  (tl.  demandent  la  permission  il'ap- 
pelcr  a  la  Cour  Supreme.  Us  fontvaloir 
')U'iI  sagit  d'une  rente  fonciere  et  an- 
nuelle  (le  $3(i,  et  qu'iV  raison  de  la  na- 
ture de  leur  cr^ance  et  de  leurs  droits 


futurs  I'appel  devrait  etre  alloue.  L'au- 
tre  partie  a  replique  que  la  vraie  ques- 
tion n'etait  pas  sur  rcxistenco  de  la 
rente.  La  question  d^cid^e  par  la  Cour 
du  fianc  de  la  Heine  n'etait  pas  I'exis- 
tence  absolue  <le  cette  rente  tonci6re, 
mais  la  priority  de  la  cr6ance  liypo- 
th^caire  de  Mills  et  al.  qui  lour  etait  ro- 
fuseo  par  le  jugetnent,  A  cause  d'une 
irregularite  fatale  dans  I'inscription  hy- 
potiiecairo.  Cette  ereance  hypothecaire 
do  Mills  et  al.  n'est  que  d'environ  $500 
bien  au  dessous  du  montant  <le  $2,CK)0 
requis  en  ce  cas  pour  domier  le  droit 
d'api>el.  D'aeeonlavee  le  precedent  <lo 
Jiour</ft  it  Jilane/nird  ra|)port«>  au  vol. 
9  p.  26l2  des  rapports  jiidiciairea  de 
Quebec  et  par  analogic  de  prmcipes, 
appel  iV  la  Cour  Supreme  est  refusee 
dans  la  presente  instance.  In  chambers. 
Tessier,  .1.  .lanuary,  ISStl. 

SVHEJMS.— Their  liabilihj.—Iirunet 
if"  Les  Si/ndics  de  la  Puroisse  de  la 
Pointe-Claire.  M..)udgiuent confirming, 
September,  1875. 

Where  sureties  jiay  the  debt  of  the 
jiarty  for  which  they  have  become 
security,  they  are  subrogated  in  the 
ereditors  rights. 

An<l  where,  by  a  deed  made  subse- 
quently tothe  imymenis,  the  securities 
admit  having  received  the  money  to 
make  such  payment,  and  subrogate  the 
lender  in  their  rights,  the  subrogation 
will  be  valitl,  unless  there  be  fraud. 
liennt/  et  al.  &  Moat.  Judgment  con- 
firming,'Jli  March,  1870.  Dorion,  C.  J., 
^lonk,  Jiainsay,  Tessier,  Cross,  J.I. 
(.'ross,  .1.,  dis.  ijep.  2  Leg.  News  97. 

An  action  against  a  surety  need  not 
necessarily  be  preceded  by  an  action 
to  account  against  the  principal.  If  the 
amount  due  by  the  principal  be  in 
question  he  may  be  called  in  as  he  was 
in  this  ease.  Jja  Compagnie  d! Assu- 
rance des  Cultivatcurs,  d-c.  d-  liarthe  I 
al.  M.  .ludgment  reversing,  I»>  Dec, 
I  SSI.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  .IJ.  The  Chief 
Justice  and  Tessier  .1.,  dis. 

The  surety -bond  given  imder  cap.  92, 
iC.  S.  L.  C.)  may  validly  bind  the  bonds- 
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man,  although  it  bo  not  mado  in  (hipli- 
cate,  and  ho  not  recorded  by  the  Pro- 
thonotary,  nnd  tliat  no  copy  remained 
in  the  I'rothonotary's  otiioe  and  none 
was  depOHittul  in  tlio  oflico  of  the  Min- 
ister of  Kiniincc,  nnd  tliat  no  notice  was 
given  to  the  Attorney  or  •Solicitor- 
General  that  the  bond  was  to  be  given. 
Blaia  il  Gleaaon,  Q.  Judgment  coniirm- 
ing,  fi  Hoptoujbor,  IH8().  Dorion,  C.  J., 
Monk,  KaniHuy,  Tobsicr,  Cross,  JtF.  Monk, 
J.  dissontmg.    Ueported  ti  (j.  L.  H.  2<)2. 

Appellant  wrote  to  Hespondents  the 
following  letter : 

Montreal,  April  1 5th,  1S70. 

•'  MkHSKH  L.  RKUNIEIt  Sc  Co., 

City. 
Dbau  Sirs, 

"  At  the  rc(|UC8t  of  Mr.  Hilhuan,  I, 
"  herewith  agree  to  giiurantcu  tho  pay- 
"  iiient  of  H  note  signed  by  him,  and 
"  discounted  by  you,  to  tho  amount  of 
"  one  hundred  and  seventy-five  dollars, 
"  which  1  promise  to  pay  should  Mr. 
"  lliilnuui  fail  to  do  so,  you  to  place 
"  the  note  in  my  hands. 

i  am,  Dears  Sirs, 

Yours  tridy, 

(Signed  I,        M.  Lksskk." 

The  date  of  this  letter  was  partly 
left  in  blank.  Hespondents  filled  it 
in  so  OS  to  make  it  correspomi  with  a 
promissory  note  which  they  obtained 
from  llillman.  The  note  was  dishon- 
oured, and  Hespondents  sued  Nillman 
and  tho  Appellant.  No  service  seems 
to  have  been  ett'ected  against  Hillman 
who  was  out  of  tho  country.  Appellant 
filed  a  number  of  e.\ceptions  which 
were  not  proved,  and  specially  that  the 
note  did  not  correspond  with  the  letter 
of  guarantee.  Tho  court  wa<t  of  o[)inion 
that  tlie  presumption  arising  from  the 
fact  of  leaving  part  of  the  date  of  tho 
letter  in  blank  was  to  leave  it  to  tho 
parlies  to  fill  in  a  date  to  correspomi 
with  the  note  when  made.  Lesser  <t 
Bernier  et  al.  M.  Judgment  confirming, 
10  Dec,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Kamsay,  Tessier,  Cross,  Baby,  JJ. 

A  surety  given  by  an  agent  for  the 


collection  of  money  cannot  be  sued 
until  the  principal  has  been  called  to 
account.  La  Compaynie  iVAasuranee 
ilea  Ciitlicateiira,  ttc.  it-  Jiarthe  et  al. 
M.  Judgment  confirming.  llV  December, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Hamsny, 
Testier,  Cross,  Baby,  JJ. 

A  surety  who  signs  a  letter  of  war- 
ranty promissing  to  pay  a  certain  pro- 
missory note  to  bo  signed  by  another 
cannot  complain  that  he  is  sued  on  tho 
note  and  letter  of  warranty  before  tho 
promiser  is  sued.  The  (lelay  of  the 
creditor  to  sue  for  more  than  h  year 
alter  the  note  fell  due  is  not  negligence 
on  the  part  of  tho  creditor,  and  tho 
surety  is  not  relieved  thereby.  Leaser 
(0  Bernier.  >[.  Judgment  confinning, 
l»j  December,  1881.  Sir  A.  A.  Dorion, 
'  C.  .J.,  Hamsay,  Tessier,  Cross,  Baby,  J.I. 

SURETY  OF  OFFICIAL  ASSIGNEE— 

Where  an  ofiicial  assignee  has  taken 
:  possession  of  an  insolvent    estate  in 
;  that    capacity,  and  subsequently   the 
I  creditors  have  appointed  him  assignee 
to    tho    estate,    and  while  acting    ns 
assignee  of  the  creditors    ho    makes 
,  default  to  account  for  moneys  of  thi! 
:  estate,    tho   cro<litors    have    recourse 
against  the  surety  who  guaranteed  the 
'  due  pertormance  of  his  duties  as  ofiiciul 
1  assignee.  The  Canada  Guarantee  Com- 
>  pany  A  McNicholls.  M.  tJudgment  con- 
firming, 24  Sep.,  1883.  Sir  A.  A.  Dorion, 
C.  .1.,  Hamsay,  Tessior,  (!ross.  Baby,  .M. 
The  Chief  Justice  and  Himisay,  J.  dis. 
Hep.  ♦)  Leg.  News  .'{23. 

SURETYSHIP The  contract  of  sure- 
tyship is  interpreted  strictly,  and  tlu* 
consent  of  a  party.  A,  that  tho  debt  nl 
another,  B,  shall  take  precedence  of  his 
is  not  nn  undertaking  by  A  to  see  that 
B  shall  bo  paid.  If  B  does  not  claim 
the  privilege  accorded  to  him,  he  can- 
not recover  back  from  him.  A,  who  has 
been  paid.  Carignan  et  al.  A  Gagnon 
et  al.  Q.  Judgment  confirming,  4 
September,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Hamsay,  Tessier,  Cross,  M. 

Discussion A  party  who  becomes 

security  for  another,  under  the  condi- 
tion that  he  will  not  bo  responsilile 
either  for  capital  or  interest,  or  for  any 
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costs  whatever  till  after  the  disoussion 
of  certain  advantages,  cannot  bo  called 
nn  to  furnish  the  coHts  of  Huch  discus- 
."ion  beforehand.  Jtichard  <t'  Martel.  Q. 
.ludgment  reversing,  S  March,  1875. 
Dorion,  (.'.  J.,  Monk,  Toschereau,  liam- 
say,  Sonltorn,  .T.J. 

A  note  payable  on  demand,  given  to 
a  bank  to  socure  an  overdrawn  account 
of  the  maker,  as  well  as  to  secure  the 
ibrbearance  of  the  bank  for  other  ad- 
vdnces,  must  bo  considered  in  the  light 
of  a  continuing  guarantee,  and  that  the 
endorsers  of  such  a  note  are  not  relieved 
from  their  liability  by  the  fact  that  the 
bunk  di<l  not  make  a  demand  of  pay- 
ment till  after  the  insolvency  of  the 
maker,  about  twenty-seven  months 
iiftur  the  date  of  the  note.  The  Mer- 
rhauta'  Bank  dr  Whitfield.  M.  Judg- 
ment reversing,  2.'J  Sep.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Hamsay,  Cross, 
Jiiiby,  JJ.  Rep.  2  Dec.  d'A.  157. 

A  guarantee  given  to  n  Itank,  which 
altcnviirds  was  amalganiuted  with  an- 
otiicr  Hank,  di<l  not  bind  the  guarantors 
towards  the  consolidated  Bank.  The 
Consolidated  Hank  A  The  Merchants^ 
Hank.  M.  Judgment  contirming,  27 
May,   1.S82.    Sir  A.  A.  Dorion,  C.  J., 


^[onk,  liumsay,  Cross,  Baby,  JJ.  Monk, 
J.  dissenting.  Hep.  0  I^g.  News  2H4. 

An  undertaking  to  give  a  party  an 
intnxluction  to  a  firm  of  responsibility 
an<l  standing  is  to  be  unHorstood  a  tirm 
having  tliHt  standing  at  the  time  of  the 
intrmluetion,  and  it  is  not  a  guarantee 
of  continue<l  solvency,  liowen  St  Gor- 
don et  al.  M.  Judgment  confirming,  19 
Jan.,  I8S2.  Sir  A.  A.  Dorion,  C.  J., 
Ilamsay,  Tessier,  Cross,  Baby,  JJ.  ]{ep. 
5  Ijeg.  News  MH). 

Continuing,  v.  McGreevyJk  Mayrand. 
Judgment  confirming,  7  iTune,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Hamsay, 
Tessier,  Cross,  J  J. 

V.  Foley  et  al.  <t  Cross  et  al.  M. 
Judgment,  22  March,  1 870.  Dorion,  C. 
J.,  >Ionk,  Hamsay,  Sanborn,  Tessier,  JJ. 

SURVEY — A  survey  of  crown  timber 
limits  made  without  the  presence  of  or 
notification  to,  one  ot  the  parties,  has 
no  authority  to  destroy  the  government 
survey  tluly  filed  in  the  Crown  T^nds 
Department  and  not  in  any  way  called 
in  <|Ucstion.  Atkinson  <&  Jiaptist  et  al. 
(j.  Judgment  confirming,  8  February, 
I8S4.  Alonk,  Hamsay,  Tessier,  Cross, 
Baby,  JJ. 
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TACITE  RECONDUCTION— (Overru- 
ling Laflamme  vs.  Fennell,  11  L.  C.  Jur., 
J).  288,)  where  a  lease  has  been  conti- 
nued by  tacit  reconduction,  a  notice  of 
three  months  is  necessary  to  terminate 
such  lease.  Webster  &  Lamontagne. 
M.  Judgment  reversing,  21  September, 
1874.  Dorion,  C.  J.,  Monk,  Taschereau, 
Bamsay,  Sanborn,  J  J.    Rep.  19  J.  lOG. 

TAXATION.— ^r/icZe   712  Municipal 

Code Exemption   from    Taxation, — 

Religious  and  Educational  Institutions. 
— Property  not  possessed  solely  to  de- 
rive a  revenue  therefrom. 

Les  Dames  Intimees,  corporation  re- 
ligieuse,  dont  le  but  est  surtout  I'ins- 
truction  des  jeunes  filles,  ayant  ete 
taxees  pour  une  propriete  leur  apparte- 
nant,  situee  dans  les  limites  de  la  mu- 
nicipalite  Appelante,  ont  refuse  de  se 
rendre  a  cette  demande  et  ont  ete 
poursuivies  par  I'Api^elante  pour  le 
recouvrement  de  taxes  municipales  et 
scolaires. 

Jugi: — Qu'en  vertu  de  I'article  712 
du  Code  Municipal  et  de  la  section  13 
de  I'Acte  d'Education  de  1869,  les  cor- 
porations pour  les  fins  de  I'education 
sont  exemptes  de  toutes  taxes  munici- 
pales ou  scolaires,  pour  les  proprietes 
par  elles  occupees  pour  les  fins  pour 
lesquelles  elles  ont  ete  etablies  et 
qu' elles  ne  possedent  pas  uniquement 
pour  en  tirer  un  revenu. 

2o.  Que  I'immeuble  dont  il  s'agit  en 
cette  cause  est  occupe  paries  Intimees, 
pour  les  fins  pour  lesquelles  leur  corpo- 
ration a  ete  etablie,  et  non  pas  pour  en 
tirer  un  revenu. 

Par  Dorion,  Jugeen  Chef,  et  Cross,  J. 
Jugi:  Que  les  Intimees,  qui  n'ont  au- 
cune  ecole  ou  maison  d'education  dans 
les  limites  de  la  municipalite  Appe- 
lante, et  qui  cultivent  par  elles-memes 
.I'immeuble  dont  il  est  question,  etdont 


les  pi'oduits  servent  au  soutient  de 
leurs  etablissements  en  dehors  de  la 
municipalite,  possedent  cet  immeuble 
uniquement  pour  en  retirer  un  revenu, 
et  non  pour  les  fins  de  I'education,  et 
qu'elles  en  doivent  les  taxes  munici- 
ales  et  scolaires.  The  corporation  of 
the  village  of  Verdun  &  Les  Sceurs  de 
la  Corporation  de  Notre-Dame  de  Mont- 
real. M.  Judgment  confirming,  Jan.  27, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Sir  A.  A.  Do- 
rion, C.  J.,  and  Cross,  J.  dis.  Rep.  4 
Leg.  News  115.  I  Dec.  d'A.  163. 

Property  held  by  an  educational 
establishment  for  the  purposes  of  the 
institution  and  not  directly  for  the  pur- 
poses of  revenue  is  not  liable  to  taxa- 
tion either  under  the  M.  C.  art.  712  or 
under  section  13  of  the  education  act 
of  1869.  Corporation  of  the  village 
of  Verdun  &  The  Sisters  of  the 
Congregation  of  Notre-Dame.  M.  Judg- 
ment confirming,  25  January,  1881.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Bamsay, 
Cross,  Baby,  JJ.  The  Chief  Justice  and 
Cross,  J.  dissenting.  Rep.  4  Leg.  News 
115.  1  Dec.  d'A.  163. 

By  the  act  45  Vict.  (Q.)  ch.  22,  "  to 
!  provide  for  the  exigencies  of  the  "  pu- 
blic service  "  of  the  Province  of  Quebec, 
a  tax  was  imposed  on  every  bank,  in- 
surance company,  and  other  commer- 
cial corporation  doing  business  in  the 
Province.  The  tax  was  imposed  in  pro- 
portion to  the  paid  up  capital  of  the 
banks,  together  with  a  tax  on  each 
office,  etc.  Some  of  the  corporations  in- 
terested in  the  cases  here  determined 
have  their  principal  offices  out  of  the 
Province,  and  some  were  incorporated 
in  England  or  in  the  United  States.  In 
some  cases,  the  stock  is  held  chiefly  by 
persons  not  resident  in  the  Province  of 
Quebec. 

The  taxes  imposed  on  corporations  by 
the  act  in  question  are  personal  and 
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direct  taxes  within  the  Province,  and 
such  as  are  authorized  by  sect.  92,  suh- 
sect.  2  of  the  B.  N.  A.  Act,  18G7.  A  cor- 
poration doing  business  in  the  Pro- 
vince is  subject  to  taxation  under  sect. 
92,  sub-sect.  2,  though  all  the  share- 
holders are  domiciled  out  of  the  Pro- 
vince. 

Even  assuming  that  the  taxes  in 
question  should  be  considered  as  not 
iivUing  within  the  denomination  of  di- 
rect taxes,  the  local  legislatnre  had 
power  to  impose  the  same,  in^  si.  uch 
as  they  were  matters  of  a  merel>  local 
or  private  nature  in  the  Province, 
within  the  meaning  of  the  B.  N.  A.  Act, 
sect.  92,  sub-sect.  16.  (1)  The  North 
lirUish  and  Mercantile  Fire  and  Life 
Insurance  Co.  &  Lambe.  M.  Judgment 
continuing,  23  January,  J  885.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Sir  A.  A.  Dorion,  C.  J.,  Cross, 
.1.  dis.,  were  ot  opinion  that  the  taxes 
in  question  are  indirect  taxes  and  are 
not  authorized  by  sub-sect.  16  of  ?ect. 
',12  ot  the  B.  N.  A.  Act,  1867.  Hep.  M. 
L  R.  I  Q.  B.  122.  1  Dec.  d'A.  112. 

The  formalities  prescribed  by  the 
Municipal  Code  with  reference  to  a 
collection  roll  must  be  strictly  followed 
as  in  the  case  of  an  acte  de  repartition 
annexed  to  a  prods  verbal,  and  where  ' 
such  formalities  have  not  been  observed 
the  taxes  thereby  imposed  are  not 
exigible  and  a  sale  of  land  for  arrears  ] 
of  such  pretended  taxes  will  be  an- 
nulled. 

Where  the  taxes  are  illegal  in  con- 
sequence of  there  being  no  valid  collec- 
tion roll  in  existence,  acquiescence  will 
not  give  valididity  to  such  assessment. 
La  Corporation  du  village  du  Bassin 
de  Chambly  <£•  Scheffer.  M.  Judgment 
confirming,  24  November,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier,_Baby,  JJ.     Rep.  M.  L.  R.  I.  Q.  B. 


7  Leg  News  390. 


Par   acte    du  4  Novembre,  1873,  C. 
obtint   du   gouvernement  federal  une 


(1)  Confirmed  in  Privy  Council. 
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promesse  de  vente  d'immeuble  situe 
dans  la  cite  do  Montreal,  dont  la  pos- 
session devait  lui  etre  donnee  que  sous 
certaines  conditions  mentionnees  a 
I'acte.  Le  25  Octobre,  1875,  C.  vendit 
et  tranaporta  a  1' Appelant  to  us  ses 
droits  resultant  de  la  dite  promesse  de 
vente.  Les  conditions  stipulees  ne 
J'ureni  remplies  et  la  possession  de 
I'immeuble  ne  fut  donnee  a  I'Appelant 
que  le  ler  Novembre,  1 876,  et  il  n'obtint 
son  titre  que  le  4  Novembre.  Le  role 
annuel  de  cotisation  pour  I'annee  civi- 
que  commen^ant  le  ler  Mai,  1876,  fut 
paracheve  et  depose  au  bureau  du  tr6- 
sorier  de  la  cite,  le  28  Septembre,  1876, 
et  sur  ce  role  I'Appelant  etait  mon- 
tionne  comme  contribuable  pour  I'im- 
meuble en  question. 

Jug4 :  lo.  Que  les  taxes  municipales 
dans  la  cite  de  Montreal  ne  sont  pas 
payables  Jour  par  jour,  mais  sont  indi- 
visibles, et  sont  dues  par  le  proprietaire 
et  possesseur  de  I'immeuble  sujet  a 
cotisation  au  temps  de  I'imposition  de 
ces  taxes. 

2o.  Que  I'.Vppelantn'est  devenu  pi-o- 
prietaire  de  I'immeuble  en  question 
que  le  4  Novembre  1876,  et  que  le  gou- 
vernement federal  en  a  ete  le  proprie- 
taire jusqu'a  cette  date. 

3o.  Que  par  consequent  les  proprietes 
du  gouvernement  n'etant  pas  sujettea 
aux  taxes  municipales,  I'immeuble  en 
question  n'etait  pas  susceptible  d'etre 
taxe  le  28  Septembre  1876,  date  de  la 
mise  en  vigueur  du  role  de  cotisation 
pour  I'annee  civique  commen9ant  le 
ler  Mai  1876,  et  I'acquisition  subse- 
quente  de  I'immeuble  par  I'Appelant 
ne  I'a  pas  rendu  contribuable  pour  au- 
cune  partie  des  cotisations  pour  cette 
annee. 

4o.  Que  le  fait  que  I'Appelant  avait 
ete  cotise  et  taxe  sur  le  role  de  cette 
annee,  et  qu'il  ne  s'en  etait  pas  plaint 
de  la  maniere  reglee  par  la  charte  de  la 
cite,  ne  pouvait  pas  le  rendre  contri- 
buable pour  ces  taxes.  Hogan  et  la 
Cite  de  Montreal.  M.  Judgment  revers- 
ing, 19  November,  1884.  Sir  A.  A.  Do- 
rion,   C.  J.,   Monk,  Ramsay,   Tessier, 
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Cross,  JJ.    Rep.  M.  L.  R.  I.  Q.  B.  60- 
7  Leg.  News,  37S. 

Where  an  action  had  been  brought 
by  one  of  several  persons  assessed  for 
the  cost  of  a  special  improvement,  to 
set  aside  the  assessment  roll,  that  any 
other  person  assessed  for  the  cost  of 
the  same  improvement  had  an  interest 
which  entitled  him  to  intervene  if  the 
original  plaintiff  abandoned  the  case. 

Where  an  action  was  instituted  be- 
fore the  expiration  of  the  delay  fixed 
by  a  statute  for  contesting  assessment 
rolls,  the  right  of  an  intervenant  taking 
the  same  conclusions  as  those  of  the 
original  action  was  not  barred,  though 
the  delay  had  expired  before  the  inter- 
vention was  filed. 

Under  the  Statute  31  Vict.  (Q),  ch. 
37,  it  was  necessary  that  the  Commis- 
sioners appointed  to  carry  out  an  ex- 
propriation, and  to  determine  who  are 
the  parties  interested  therein  and  to  be 
assessed  for  tlie  purpose  of  the  pro- 
posed improvement,  should  give  public 
notice  of  their  proceedings  iii  the 
manner  therein  provided,  and  in  the 
absence  of  such  notice  the  assessment 
roll  made  by  the  Commissioners  was 
null  and  void ;  nor  could  the  subse- 
quent homologation  of  the  report  of 
Commissioners  by  the  Superior  Court 
give  validity  to  such  proceedings.  Hu- 
bert &  The  City  of  Montreal.  M.  Judg- 
ment reversing,  24  November,  1884. 
Ramsay,  Tessier,  Baby,  JJ.,  and  Doher- 
ty  and  Caron,  JJ.  ad  hoc.  Rep.  M.  L.  R. 
l.Q.  B.  337. 

Apres  le  demembrement  dune  mu- 
nicipalite  et  sa  division  en  deux  muni- 
cipalites  distinctes,  tout  le  territoire 
formant  ci-devant  partie  de  I'ancienne 
municipalito,  demeure  afFecte  au  paie- 
ment  des  anciennes  dettes,  et  que  le 
conseil  de  I'ancienne  municipalite  et 
ses  ofticiers  peuvent  percevoir  sur  tout 
le  territoire,  des  taxes  imposees  pour 
cet  objet,  et  y  imposer  pour  le  meme 
objet  de  nouvelles  taxes  basees  sur  la 
valeur  des  biens  imposables  d'apres  le 
role  d'evaluation  en  force,  dans  la  mu- 
nicipalite originaire,  lors  du    change- 


ment  de  limites,  comme  si  ce  change- 
ment  n'avait  pas  eu  lieu. 

La  Corporation  de  I'ancienne  munici- 
palite a  un  droit  d'action  pour  recou- 
vrer  ces  taxes  contre  les  proprietaires 
de  ces  biens  imposables,  mais  que  la 
Corporation  de  la  municipalite  nou- 
velle  ne  peut  etre  directement  tenue 
au  paiement  de  ces  taxes,  que  dans  le 
cas  d'un  acte  d'accord  entre  les  deux 
corporations,  conformement  il  I'article 
84  (1)  du  Code  Municipal.  La  Corpo- 
ration de  Notre-Dame  du  Sacr6Coeur  <t 
La  Corporation  de  St.  Germain  de 
Itimouski.  Q.  Judgment  reversing,  6 
December  1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
10  Q.  R.  R.  310,  7  Leg.  News  407,  S 
Leg.  News  61. 

Les  corporations  religieuses  etablies 
pour  les  fins  de  I'education,  sent 
exemptes  de  toutes  taxes  municipales 
et  scolaires,  pour  les  proprietes  par 
elles  occupees  pour  les  fins  pour  les- 
quolles  elles  ont  ete  etablies  et  qu'elles 
ne  possedent  pas  uniquement  pour  en 
tirer  im  revenu.  Les  Commissaires 
d'Ecoles  de  St.  lioch  Nord  &  Le  S6mi- 
naire  de  Quebec.  Q.  Judgment  confirm- 
ing, 4  October,  1884.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Cross.  Baby,  JJ.  Rep.  lU 
Q.  L.  R.  335,  8  Leg.  JS^ews  83. 

A  person  who  claims  a  total  exemp- 
tion for  taxes,  and  is  proceeded  against 
as  a  rate-payer,  may  make  opposition 
under  article  970  (2)  of  the  Municipal 


(1)  The  Council  bound  to  settle  the  joint 
debts  and  obligations  may,  by  mutual  agree- 
ment with  the  Council  entrusted  witli  the 
municipal  administration  of  any  other  jiait 
of  the  territory  liable  for  the  payment  <  f  such 
debts  and  obligations,  determine  the  total 
amount  jointly  due  by  all  the  owners  or 
occupants  of  the  taxable  property  comprised 
withui  such  part  of  the  territoiy-' 

(2)  Every  rat.  payer  who  is  required  to 
I'ly  either  as  municipal  or  school  taxes  an 
amount  greater  than  that  which  lie  owes  may 
plead  such  fact  by  exception  to  any  action  or 
claim,  or  by  opposition  to  any  seizure  of  his 
moveable  property  and  etl'ects  made  under 
art.  962.  ISucli  opposition  must  be  accom- 
pained  by  au  affidavit  attesting  the  truth  of 
the  allegations  it  contains,   be  served  on  th^ 
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Code.   The  Montreal  CoKoii  Co.  .t-    The  ' 
CorporalioH  of  the  Town  of  ValletiJield. 
M.  Judgment  reversin;;,  17  .Sei)tember,  ■ 
1S80.  Sir  A.  Dorion,  C.  J.,  Monk,  Ifnm- 
say,  <;ii!ignon,  JJ.  Rep.  .J  Log.  News  ;JI7, 
I)  Hev.  Leg.  ').")!. 

TELEGRAPH  COMPANY.— A  lease  l.y 
a  Telegraph  Com [)iiny  of  all  its  lines 
tor  ninety-seven  years,  at  a  fixed  annual 
ri^nt,  the  lessees  to  have  control  of  the  , 
rates  tor  transmission  ol"  messages,  etc., 
was  held  to  be  legal,  their  being  a 
clause  in  the  charter  givin  ■  uo  com- 
(laiiy  power  to  let,  convey  •  otherwise 
l)art  with  their  estaie,  real,  personal  or 
mixed.  The  Montreal  Telegraph  Com-  . 
jiamj  k,  Low.  M.  Judgment  reversing, 
I'.l  Sep.,  1S8;>.  Sir  A.  A.  Dorion,  (J.  .!., 
Monk,  h'anisay.  Cross,  Baby,  .I.J.  'i'he 
(.'iiiel'. Justice  arul  Ramsay,  •).  dls.  Rep. 
(1  Log.  News  ;;i.'7. 

TENDER "Where  a  salary  Is  payable 

in  bonds  to  be  taken   at   ;')()   per   cent.  \ 
of  their  nominal   value,    a    t(;ndcr  of ' 
tiu'ce  bonds,  equal  to  .'Sl,.")()()  ])ar  value, 
is  not  a  legal    tender  of  the   sum   of: 
$(p|'.l..')0  or  $i.li.'J9  in  debentures,   if  the  , 
j)artv  tendering  attaches  the  condition 
that"  tiie   difference  of  $2t)l    shall   be  ' 
returnefl  to  him  in  money.    Ae.c///e   ct 
The  Laurentian  Railway  Co.  M.   .ludg-  ! 
mciit  reversing,  17  Dec..  J 879.    Dorion, 
( '. .].,  Monk,  Ramsay,  'PessiiM-,  Cross,  J  J. 
i;ep.  24  J.  ',)S,  ;;  Leg.  News  L'.J. 

A  party  cannot  exercise  a  facvlf<f  de 
r^,mcr4  without  making  tender  of  the 
jiiico  and  costs.  Walker  &  tiheppard. 
M.  .ludgraent  confirming,  September,  ■ 
ISTd.  Sir  A.  A.  Dorion,  C.  .1.,  Monk, 
llamsay,  Sanborn,  Tessier,  J.I. 


ofik'cr  entrusted  with  the  execution  of  tlie 
warrant  of  seizure  aud  be  returned  within 
the  eight  days  next  following  before  the  Cir- 
mit  Court  for  the  county  or  district  or  before 
tlie  Magistrates  Clourt  at  its  next  session.  ]  t  is 
subsequently  heard  and  decided  according  to 
the  ordinaiy  rules  of  pi-ocedure  of  this  court. 
The  opposition  delays  the  sale,  provided  it  is 
accomjiinied  by  an  order  for  that  purpoic 
signed  by  the  judge  or  by  the  district  magis- 
trate, or  by  the  clerk  of  the  court  before  which 
it  is  returnable. 

24 


TENDER  OF  COMPROMISE-  'tier  of 

(!reditor  to  accept  amount  provjoiisly 
tendered  l)y  ilebtor,  if  not  i)romptly 
acted  upon  by  debtor,  may  be  revokecl. 
Snowdon  &  Aelson,  M.  .Judgment  con- 
firming, l.j  June,  ISSO.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  J.J, 
Reported  il  I^eg.  News  2 10. 

Tenders  for  the  execution  of  con- 
tem[)iateil  public  works.  A  case  of  no 
legal  Interest.  Kane  <f-  Wright  et  al.  M. 
21  December,  1880.  Sir  A.  A.  Dorion, 
C.  ,].,  Monk,  llamsav.  Cross,  Raby,  JJ. 
Rei).  4  Leg.  News  l;>,   I    Dec.  d'A.  297. 

THEFT. — When  an  agent  Is  intrusted 
with  money  to  expend,  iin<l  he  ac- 
counts for  it  by  saying  it  was  stolen  from 
him,  he  must  prove  that  it  was,  or  he 
will  be  condemned  tore-pjiy  it.  Gravel  J? 
Martin  el  al.  M.  .Judgment  confirming, 
.June,  1874.  Taschereau,  Ramsay,  San- 
born, Lorangei',  JJ.  Taschereau,  .1.  dis- 
senting. 

THOROUGHFARE.  —  rrescription  of 
ten  i/eam — AN'iiore  land  was  given  to 
tlie  ('Ity  of  Montreal  to  be  used  as  a 
public  market,  and  tlie  City,  long  after, 
converted  it  into  a  public  thoroughfare, 
and  registere<l  the  same  in  the  register 
of  public  streets  and  squares  ;  held, 
that  the  donors  were  not  entitled  after 
the  lapse  of  ten  years,  to  claim  tho 
rescission  of  the  donation  on  tho  ground 
of  such  conversion.  Cheviffn;/  de  la 
Ckecrntihe  <fc  The  Citij  of  Monlreal.^L 
Judgment  confirming,  19  Sep.,  1883. 
Sir  A .  A.  Dorion,  C.  -J.,  3Ionk,  Ramsay, 
Cross,  Baby,  JJ.   Rep.  (>  Leg.  News  348. 

TIERS  DETENTEURS.  —  Improve- 
inents — Le  tiers  detenteur,  <|ui  a  fait 
des  ameliorations  sur  I'immeuble  hypo- 
theque,  ne  p<Hit  les  enlever  apre.s  le 
jugement  en  declaration  d'hypotheque, 
si,  par  son  litre  d 'acquisition,  11  s'est 
charge  de  I'hypothecjue  et  s'est  oblige 
de  payer  la  dette  hyi)othecaire  (art. 
2065  and  2072,  C.  C.)  La  Soci4t€ 
Canadienne  de  Construction  de  Montreal 
tt  Lapointe.  M.  Judgment  revorsed, 
26  Jan.,  J 88 1.  wSir  A.  A.  Dorion,  .  J.^ 
Monk,  Ramsay,  Cross,  Baby,  ,],].  R(>p.  1 
Dec.  d'A.  183. 
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TIERS-SAISI.  —  When  a  fier-i-saisi, 
whoso  declaration  is  coiitfisted,  fails  to 
answer  tho  contestation,  the  allocations 
of  such  contestation  are  not  lield  to  be 
admitted,  but  proof  must  bo  adduced 
in  support  of  such  contestation.  Mat- 
tinson  &  Cadieux.  M.  .1  udginent  re- 
versing, 22  March,  1880.  Kep.  25  Jurist 
255.  3  J.eg.  News  110. 

Un  tiers  saisi  appele  A  declarer  ce 
fju'il  doit  a  ime  j)artie  ainsi  dt'signt-e 
dans  le  brei',  est  tenu  de  declarer  ce 
<iu'il  lui  doit  tant  personr.ellement 
qu'en  sa  qualite  de  legatairo  ou  usu- 
i'ruitiere  universelle. 

1x5  juge,  lors  de  I'audition  finale,  est 
tenu  de  reviser  une  decision  mainte- 
nant  ime  objection  I'aite  par  un  tiers- 
saisi  de  declarer  ce  quil  doit  jjcrson- 
nelleuient  a  un  legataire  universel  ou 
a  un  usufruitier  universel,  ce  n'est  pas 
chose  jugee.  Jfudon  <t  llivard.  M. 
.ludgment,  22  December,  1S7U.  Monk, 
Kamsay,  Tessier,  Cross,  J  J.  liep.  24  J. 
2G8.  '.',  Leg.  News  414. 

Con  train  te  ])ar  corps — La  contrainte 
jmr  corps  n'a  pas  lieu  contre  un  tiers- 
saisi  qui,  ayant  declare  ne  rien  devoir 
au  Defendeur,  a  etc  condamne,  sur 
contestation  de  sa  declaration,  a  rap- 
porter  un  piano  qu'il  avait  achete  -lu 
Defendeur  en  fraudo  des  droits  des 
creanciers  ou  a  j)ayer  au  Demandeurle 
montant  do  sacreance.  liacint  <fc  Kane. 
M.  Judgment  reversing,  19  January, 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Kamsay, 
Tessier,  Cross,  Hal) V,  JJ.  Kep.  2  Dec. 
d'A.  340. 

The  attachment  in  the  hands  of  a 
garnishee  of  a  debt  afterwards  due  to 
the  Defendant  by  the  garnishee,  is 
valid,  if  such  debt  becomes  due  before 
the  garnishee  makes  his  declaration. 
The  Molson\s-  Bank  &  Lionais.  M. 
Judgment  reversing,  22  November, 
1881.    Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 


Tesiiier,  Cross,  Bal)v,  JJ.    Itep.  5  Leg. 
News  252.  2  Dec.  d'A.  170. 


TIMBER. — A  bank  lent  on  a  cove 
receipt  covering  a  quantity  of  timber. 
Respondent  took  over  the  security  and 
jjaid  off  the  bank,  agreeing  to  pay  any 


balance  that  might  be  over  in  a  certniu 
way.    The  owner  of  the  timber  was  in 

'.  difficulties  and  became  insolvent.  Tlie 
timber  was  seized  by  the  Appellant, 
the   cove-keepers   in   whose   cove   the 

i  timber  lay,  under  a  judgment  obtained 
by  them  against  the  owner  of  the  tun- 
ber.     Held,  that  the  Respondent  had  a 

{  right  to  disinterest  the  bank  and  in 

I  good  faith,  and  not  knowing  the  insol 
vency  of  the  owners,   to  imdertake  to 

.  dispose  ot  the  balance  without  fraud. 
And  it  did  not  signify  whether  the  mo 

i  ney  by  which  the  bank  was  disinterest- 
ed passed  through  the  hands  of  the 
owners  or  not.  Cook  el  al.  &  Fraser. 
Q.    Judgment  confirming,  7  December, 

I  1882.  Sir  A.  A.  Dorion,  0.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  Monk,  Babv, 
J  J.  dis. 

The  purchaser  of  stolen  timber  who 

1  has   participated   in   the   theft,   either 

;  beibre  or  after  the  committing  of  the 

j  ott'ence,  is  liable  in  damages  to  the  pro- 

i  piietor,  although  he  may  have  paid  for 

j  the  wood  he  received.    JJeBeavjeu  <(• 

Perry.    M.  Judgment  reversing  (as  to 

the    evidence  only,  for  in  the  Court 

I  below  the  principle  does  not  appear  to 

!  be  ignored),  September,  1875.     Dorion, 

C.  J.,  Taschereau,  Ramsay,  Sanborn,  JJ. 

i  Sanborn,  J.  dis, 

TIMBER  LIMITS — Warranty — The 
si'.le  of  timber  limits  carries  with  it  no 
warranty  of  title  de  droit. 

A  warranty  in  a  deed  in  the  nature 
of  a  litre  nouvel,  or  substituted  title, 
which  was  not  in  the  original  title,  an(l 
for  which  no  new  consideration  was 
given  will  be  considered  as  style  de 
notaire  and  inoperative  to  create  a  spe 
cial  warranty.  Gushing  <fr  Ducondu.. 
Judgment  confirming,  17  Sep.,  1880. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross,  JJ. 
3  Leg.  News  350.  But  in  the  Supreme 
Court  it  was  held  ( Henry  and  Gwynne, 
JJ.,  dis.),  rever.-ing  the  judgment  of  the 
Court  of  Queen's  Bench  in  Appeal,  at 
Montreal  (see  3  Legal  News,  350),  that 
the  Respondents  having  guaranted  the 
Appellants  against  all  trouble  what- 
soever, the  latter  were  entitled,  pur- 
suant to  art.  1518  C.  C,  to  recover  the 
value  of  the  limits  from  which  they  had 
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been  evicted,  proportionally  upon  the  ' 
whole  price,  and  <<uinaj!:e.s  to  bo  esti- 
mated accortling  to  the  increased  value 
of  said  limits  at  the  time  of  eviction, 
and  also  to  recover,  pursuant  o  art. 
ir)ir)  C  C,  for  all  imi)rovenients  ;  but 
as  the  evidence  as  to  proportionate 
value  anddaniajies  was  not  satisfactory, 
it  was  ordered  that  the  record  shoukl 
be  sent  back  to  the,  Court  o*'  i'st  ins- 
tance, and  that  upon  a  report  to  be 
made  by  experts  to  that  Court  on  tlie 
value  of  the  said  limits  proportionally 
upon  the  whole  price,  ami  on  the  in- 
creased value  of  the  same  at  the  time 
of  eviction,  the  case  be  proceeded  with 
as  to  law  and  justice  might  appertain. 
')  Leg.  News  72.  Appeal  having  been 
billowed  to  the  Privy  Council  the  judg- 
ment was  reversed  there.  (1) 

Settlers  riff /its.  —  Appellants  were 
settled  on  several  lots  of  Government 
land.  They  had  paid  the  price,  $65o.iU, 
and  were  only  to  pay  a  sum,  not  then 
determined,  for  occupation.  No  patent 
or  location  ticket  issued.  This  was  in 
.Inly,  1871).  In  December,  1885,  Res- 
pondent obtained  a  license  to  cut  tim- 
ber covering  these  lots.  Appellants 
cut  a  quantity  of  timber  manufactured 
into  logs,  and  drew  it  to  the  Jetie  where 
it  was  seized  by  Respondent.  The  court 
below  held  the  seizure  good  and  con- 
demned the  Appellants  to  deliver  up 
the  wood  or  to  pay  Respondent  the 
value  of  the  logs,  $1,249.45. 

The  Court  of  Appeal  maintained  the 
seizure  and  condemneil  Appellants  to 
surrender  the  logs  or  to  pay  the  value 
of  the  timber,  not  of  the  logs,  namely, 
$iJlU.  liei/nor  tfr  Thompson  el  al.  C^. 
Sir  A.  A.  Dorion,  C.  J.,Ramsaj',  Tessier, 
Cross,  Baby,  J  J.  5  Leg.  News  421.  'd 
Dec.  d'A.  75-  12  Rev.  Leg.  150. 

Immoveable. — v.  Revocatory  Action. 


TIME.-M., 


against 


whom  a 


capias 
had  issued,  deposited  a  cheque  in  the 
hands  of  Appellants,  the  agreement 
being  that  if  he  appeared  with  his  bail 
at  their  office  by  eleven  o'clock  on  the 
following  morning  the  cheque  was  to 
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cheque  was  to  be  applied  to  the  pay- 
ment of  debt  and  costs.  There  was  a 
conflict  of  evidence  as  to  whether  M. 
appeared  at  eleven  or  a  few  minutes 
after,  and  as  the  majority  of  the  Court 
viewed  the  evidence  one  of  the  bonds- 
men agreed  ujton  wjis  not  i>rosent. 

Held:  (by  the  whole  Court' — That  a 
diflere  ice  of  a  few  miimtes  in  a  con- 
tract of  this  nature  was  too  slight  to  be 
material,  and  would  not  have  justiKed 
the  application  of  thu  checpie  to  the 
payment  of  the  debt  and  costs,  if  M. 
ha<l  appeared  with  his  bail  as  agreed  ; 
but  held  by  the  majoriiy  of  the  (Jourt, 
that  theabst^noe  otoneof  the  bondsmen 
was  a  non-compliance  with  the  agree- 
ment, which  justilied  the  application 
of  the  chefpie  to  the  payment  of  the 
debt  and  costs.  Mac  Master  <t  Moffat. 
"SL  Judgment  reversing,  2G  May,  1885. 
Sir  A.  A.  Djrion,  C.  J.,  Monk,  kamsay, 
Cross,  Baby,  ,]J.  Sir  A.  A.  Dorion,  C.  -J., 
Cross,  J.  dissenting.  Rep.  M.  L.  R.  1.  Q. 

B.  3S7,  4  Dec.  d'A.  238. 

Neither  the  day  of  service  nor  the 
terminal  day  is  counted  in  the  delays 
fixed  for  summoning.  Delays  continue 
to  run  upon  Sundays  und  holidays  ; 
but  if  a  delay  expires  on  a  holiday,  it  is 
of  right  extended  to  the  next  following 
ilay.  The  same  rule  applies  to  all 
other   delavs  in    procedure.    Art.   24 

C.  C.  P. 

That  in  computation  of  time  no 
fractions  of  a  «lay  be  allowed  nor  shall 
any  Sunday  or  binding  holiday  {fete 
d'oblif/ation]  be  reckoned,  unless other- 
v"se  provided  for  by  law.  Rules  of 
Practice,  S.  C.  17  Dec.,   1850.  Art.  XL 

TITHES. — When  a  portion  of  a  cano- 
nical parish,  civilly  constituted,  is  de- 
tached by  decree  of  the  bishop,  and 
annexed  to  a  canonical  parish  not  ci- 
villy constituted,  the  tithe  is  due  by  an 
inhabitant  ot  the  dismembered  parish 
to  the  new  cur^. 


Lender  the  old  law  of  France  prior  to 

the  cession,  the  bishop  had  the  right 

to  create,  unite  or  divide,  parishes  Iq 

be  returned ;  if  he  did  not  appear,  the  ;  the  interest  of  the  church,  having  due 

i  regard  to  vested  rights ;   and  this  con- 

1  dition  of  things  has  not  been  affected 


(1)  Sec  Appesdix. 
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by  the  laws  enacted  for  the  provinco  of 
(Quebec,  since  tlie  ression  of  Canada. 
Vadot  <fc  Onimet.  !M.  Judgment  con- 
firming, 21  May,  I88t).  Sir  A.  A.  Dorion, 
C.  •).,  Kamsay,  Tossier,  Cross,  Baby,  J.J. 
Kcp.  .M.  L.  li. -' Q.  a  1).  211. 

TITLE.  —  A  memorandum  between 
neighbours  agreeing  to  the  placing  of  a 
fence  to  avoid  the  inconvenience 
arising  from  a  river,  is  a  title  to  the 
lands  affected.  Libhij  &  Weifman.  M.  j 
.ludgment  March,  187").  Dorion,  C.  J., 
Monk,  Taschereau,  l{amsay,  Belangcr,  j 
.I.T.  Taschereau,  IJamsay,  dissenting. 

A  title  bad  in  itself  may  be  relatively  , 
good.     J{i(/nell  &,  Kiuff.    Q.    Judgment 
confirming,  5  .Sopti'mber,  IS7(i.  Dorion, 
C   J.,   Monk,   IJainsay,    Sanborn,   Tos- 
sier, .j  J. 

Although  art.  2098  of  the  C.  C.  obli-  ; 
gos  the  heirs  to  register  their  title,  the 
only  i)enalty  attached  to  their  failure  ' 
to  do  so  is,  that  all  conveyances,  trans- 
fers or  real  rights  granted  by  tliem  are 
without  effect.  JJullairc  &  Gravel.  M. 
.ludgment  reversing,2l  Decemher,  1 878. 
.Sir  A.  A.  Dorion,  C.  .1.,  Monk,  Hanisay, 
Tessier,  Cross,  .JJ.  Kep.  22  J.  280.  2 
Leg.  News  1 5.  i 

TITLE    AND    GOOD    FAITH.  —  The 

knowledge  by  a  purchaser  of  the  e.\ist- 
ence  of  a  hypothec  in   the  nature  of  a 
constituteil   i«nt  on   the   proi)erty  ac- 
(juire*!,  such  hypothec  being   formally 
set  forth   in   the   deed   of  acquisition, 
constitutes  him  in   bad   faith,  and  he 
cannot  invoke  the  prescription  of  ten  [ 
years  ;  and  the  possession  of  his  widow 
after  his  death,  (the  immoveable  having 
been    acquired    during    the    marriage , 
with  community),  and  of  his  son,  under 
a  deed  of  donation  from  the  widow,  are 
subject  to  the  same  defect     Blain  <t-  \ 
Vautrin.  M.  Judgment  confirming,  22 
June,  1878.    Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ilamsay,  Tessier,  Cross,  .TJ.  Kep.  i 
23  J.  81.  0  Rev.  Leg.  634. 

Title  recognitive  of  a  prior  agreement, 
which  contains  a  warranty  not  in  the 
prior  deed,  and  for  which  warranty 
there  is  no  new  consideration,  will  be 
deemed  to  be  given  by  error  and  not 


be  binding.  The  sale  of  Crown  timber 
limits  implies  no  warranty  that  the 
limits  were  not  already  granted. 
Cushin;/  tt  Ducondu.  M.  Judgment 
contirniing,  17  Septemb(  r,  1878.  Si; 
A.  A.  Dorion,  C.  J.,  Monk,  Hauisay, 
Cross,  J  J.  Rep.  3  Leg.  News  350. 

NoTi;. — This  case  went  to  the  Su- 
preme Court  and  was  there  reversed. 

But  leave  to  appeal  being  granted  to 
the  Privy  Council,  the  decision  of  the 
Supreme  Court  was  reversed. 

TITLE  TO  SERVITUDE.— I'.  Seuvitudk. 

TOLL  BRIDGES.— The  Act  of  the  Le- 
gislature of  (Quebec,  32  Vict.,  cap.  1 5, 
sect,  mo,  authorizing  the  Lieutenant 
(ioveinor  in  Council  to  declare  forfeit 
(for  default  to  make  repairs)  the  right 
of  collecting  tolls  on  any  toll  bridge, 
and  to  transfer  the  jiroperty  therein, 
was  within  the  powers  of  tbn  local 
legislature,  and  that  the  Orders  in 
Council  mentioned  in  this  case,  forfeit- 
ing the  right  of  exacting  tolls  for  pas- 
sing on  a  toll  bridge  which  had  been 
placed  imder  the  management  of  the 
^lunicipal  Council  of  Cleveland  and 
Melbourne  (Appellants)  by  order  of  the 
Executive  Council  of  the  former  Pro- 
vince of  Canada,  and  transferring  the 
control  of  the  j)roperty  to  the  Appel- 
lants, were  not  vltra  vires.  Municipality 
of  Toicnshijt  nf  Cleveland  &  Mnnici- 
paliii/  of  Township  of  Melbowiie  dr 
Jirompion  Gore.  M.  Judgment  revers- 
ing, 26  February,  1881.  Sir  A.  A.  Do- 
[  rion.  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  26  J.  I.  4  Leg.  News  277.  1  Dec. 
d'A.  353. 

TOWING  OUT. — In  an  action  on  a  mari- 
ne policy  in  which  the  parties  agreed  the 
ship  should  "  go  out  in  tow  "  tried  be- 
fore a  jury,  the  verdict  was  for  the 
Plaintiff',  the  jury  finding  in  fact  that 
the  ship  did  "  go  out  in  tow."  The 
Court  of  Review  held  that  the  ship  did 
not  go  out  in  tow,  as  in  the  port  of 
Quebec  going  out  in  tow  meant  going 
to  the  "  Traverse  "  at  least,  but  the 
verdict  was  entered  for  Plaintiff  the 
Court  considering  that  this  was  not  a 
warranty.    Held  in  the  Q.  B.  that  the 
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jury  luul  found  as  u  fact  that  tho  vessel 
iiacl  conipliecl  with  the  warranty  suffi- 
ciently to  allow  the  jury  to  find  the  iact 
proved,  and  that  there  was  no  evidence 
to  establish  that  by  the  usage  at 
(Quebec  going  out  in  tow  had  any  parti- 
<'ular  meaning.  The  lirilish  America 
Insurance  Co.  &,  Coiinolli/.  Q.  Judg- 
ment confirming,  A  June,  iiS77.  Sir  A. 
A.  Dorion,  (J.  J.,  Monk,  Itamsay,  San- 
born, Tossier,  J  J.  Monk,  J.  dissenting. 

TOWAGE.  —  A  steamship  carrying 
passenger.s  and  a  valual)lo  cargo,  I'rom 
Liverpool  to  Montreal,  having  lost  her 
screw,  and  having  been  six  days  under 
sail,  was  in  the  Gulf  of  St.  JiHwrenoo 
near  a  dangerous  coast,  and  exposed  to 
peril. 

Held: — That  an  agreement  made  by 
the  captain  to  pay  £S(X)  sterling  foi 
towage  into  Gaspe  Harbor  (a  distance 
of  about  50  miles)  should  bo  enforced, 
seeing  that  the  service  might  properly 
1)0  tr<>ated  as  salvage,  and  as  such  was 
worth  at  least  the  sum  fixed  by  the 
tigreement.  Stetoart  <&  Hrewis.  M.  Judg- 
ment confirming,  20  June,  1S81.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Ijiiby,  J.I.  Hamsay,  J.  dub.  Hep.  20  J.  14, 
4  Leg.  News  203.  Dec.  d'A.  319. 

TOWNSHIP  LANDS.  —  A  statutory 
mode  of  quieting  and  ascertaining 
titles:  Green  tfr  Stanbridge.  M.  Judg- 
ment confirming,  January,  1876.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Sanborn, 
'I'ossier,  JJ. 

TRADE  MARK. — Action  for  co2niing 
a  trade  mark — A  trade  mark  consisting 
of  a  label  with  the  seal  of  the  corpo>'a- 
tion  defendant,  composed  of  a  virgin 
.sitting  on  a  throne,  etc.,  with  the  words 
''  Compound  Sy/up  of  Spruce  Gum," 
and  that  the  appearance  of  the  pre- 
paration sold  under  the  mark  first 
mentioned  was  essentially  different, 
ami  not  calculated  to  deceive. 

The  Defendants,  being  a  corporation 
without  right  to  trade,  could  not  main- 
tain an  action  for  damages  to  their 
trade  as  vendors  of  a  syrup  of  si)ruce 
gum. 


No  special  damages  were  proved  by 
plaintiffs,  and  that  not  having  shown 
license  possessed  by  themselves  to 
trade,  they  had  not  established  any 
right  of  action. 

Even  if  plaintiffs  had  proved  their 
license,  an  action  would  not  lie  by 
them  in  their  own  name  agaiuijt  un- 
licensed vendors.  Kerr;/  el  al.  <{•  Leu 
So'urs  dc  la  Proridcnce.  M.  .fudgment 
confirming,  18  September.  1878.  Monk, 
Ramsay,  'I'essiei',  Cross,  .M.  Rop.  2t)  .1. 
.Ol.  1  Leg.  News  472. 

Damages  for  infringement  of.  Labatt 
(f'  Tre.sler.  M.  .Iiulgment  confirming, 
.hrie,  187;').  Dorion,  C.  .1.,  Monk,  Ta.s- 
chyreau,  Ramsay,  Sanborn,  JJ. 

A  sale  l)y  appellant,  u  biscuit  manu- 
facturer, of  his  stock  in  trade,  with  tho 
goodwill  and  all  advantages  pertaining 
to  the  name  and  business  of  tho 
vendor,  conveyed  the  exclusivo  right 
to  use  the  name  "Mackinnon's'  as  well 
as  tho  device  of  a  boar's  head  grasping 
in  its  paws  a  bone  (which  had  been  in 
use  by  Appellant  prior  to  and  at  the 
time  of  the  sale),  on  labels  used,  and 
generally  in  all  matters  connected  with 
said  business,  and,  consoijuently,  that 
Appellant  liad  no  right  after  tuch  sale 
to  use  said  name  and  device  in  tho 
manufacture  ami  sale  of  biscuits.  Mac- 
kinnon   &    Thompaon.    M.    Judgment 

j  confirming,   20   Nov.,    1882.    Sir  A.  A. 

1  Dorion,  C.  J.,  Monk,   Ramsay,  Tessier, 

j  Cross,  J  J.  Rep.  20  J.  321.    5  Leg.  News 

I  390.  3  Dec.  d'A.  12. 

i  TRADITION.— It  is  not  sufficient  tra- 
dition of  bricks  purporting  to  be  sold  to 
a  party,  but  really  pledged  to  him,  to 
declare  in  the  deed  that  the  bricks 
"  transportees  ci-dessus  "  were  '•  ao- 
tuellement  placees  dans  une  batisse  or 
shed "  indicated.  And  the  tradition 
after  insolvency  is  null.  Parent  <fr  Fa- 
lardeau.  Q.  .ludgment  confirming,  5 
June,  1880.    Sir  A.   A.   Dorion,  C.  J., 

1  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

TRANSACTION A  corporation  may 

I  validly  make  a  transaction,  and  a  tran- 
saction entered  into  by  the  governing 
;  body  as  to  a  matter  within  its  admi- 
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nistrativn  faculties  will  l)ijnl  the  rorpo  ' 
mtioii.  liachand  ((•  The.  Corporation  of 
ifie  Parish  of  Sf.  Theodore  <l Acton. 
^I.  Judgment  nnorsting,  Sei)toinl)er, 
IS74.  AIonl\.  'i'liHchoroftu,  Kainsny,  Lo- 
ranger,  I'.caiidry,  .1.1.  Monk  and  Jioau- 
dry,  jj.  dissenting. 

To  1)e  legally  a  transaction  the  deed 
should  Hct  up  the  faet  on  which  tlie 
j)arties  desire  to  transact.  Doiitncij  >.{• 
Richard  e.t  al .  ^f.  .liidguient  cniifirni- 
ing,  March,  JST'.t.  Moniv,  Wanisay,  Tes- 
sier,  Cross,  llouthier,  -I.T. 

Annnllinr) Tlie  plaint  ill',  in  bring- 
ing an  action  to  set  asidi'  a  <h'('t\  of 
transaction  liy  ;vliich  she  desisted  from 
a  judgment  annulling  a  parttujc,  and 
ceded  all  her  rights  in  the  succession 
to  the  defendant,  should  liave  oilV^red 
to  restore  the  sum  of  moui'v  whicli  she 
received  as  a  consiileration  of  said 
transfer.  Vharlebois  k.  C'harlcltoin.  M, 
.Tudgment  reversing,  128  >'ov.  iSS-J. 
J{ep.  UO  J.  37<i. 

Transaction r.  Eimmuu  di:  nitorr.-- 

Deed  not  countersigned. 

TRANSFER. — Kights  of  cessionnairc 
Ilogle  ct  at.  tV;  CamjibeU.  ^l.  .hidgment 
reversing,  UC)  Sej)teml)er,  iSS4.  Monlv, 
liamsay,  Tessier,  Cross,  Uaby,  JJ. 

Action  by  Ap])ellant  taking  the  qua- 
lity o^ cessionnairc  of  one  1*.  who  ob- 
tained a  sidj-contract  i'rom  J{(^spon- 
dents  to  make  certain  fencing  on  the 
line  of  the  North  Shore  iOiih'oad. 
Among  the  i)leas  was  one  that  Appel- 
lant was  not  the  cessionnairc.  'i'he 
judgment  in  the  court  below  dismissed 
the  action,  but  in  Appeal  this  judg- 
ment was  reveised  on  the  ground  of 
proof  of  the  work  done.  Dor  ion  tt  J)n- 
fresne.  M.  Judgment  reversing,  (Quebec 
December,  ]8.S:i.  ]{ep.  .0  i>eg.  K'ews  4 IS. 
]?amsay,  J.  dis.,  saiil  Appellant's  title 
was  based  on  the  transfer  of  the  as- 
signee to  him  of  the  whole  estate,  save 
one  item,  dated  the  29th  May,  J  8711. 
This  deed  was  not  signitied  to  the  lies- 
pondents.  Were  they  obliged  to  take 
notice  of  it  ?  If  so,  the  Appellant's  let- 
ters to  them  affect  the  question,  and 
were  they  entitled  to  make  the  decla- 


ration on  the  ««/.»/«  arret,     I  think  by 
the  assignee's  title,  J)orion   was  seized 
of  the  estate  of  the    Insolvent  and  JJe- 
fenflants    wcM-e    held   to  know   it.     If, 
however,    the    Delcndanta     had    been 
misled  by  J'liiintills  letters  of  .lanuary, 
IM78,  it  might  have  justified  them   m 
d^^aling  with  1*.  as  though  he  were  still 
owner  of  the  estate — that  is  to  say  Ap- 
])ellant  woidd  be  estoi)peil  from  claim- 
ing on  tin'  deed  of  traiisfor   by  the  as- 
signe(>,     But  1  do  not   think  that  the 
letters  were  of  a  nature  to  misled,  or 
that    they    did    misled    Jtespondents, 
anil  this  lor   two  r(>asons.    First,   they 
were  written  in  .Jatniary,  IS78,  and  the 
titlt>  from  tlie  assignee  transferring  the 
estate  to  D.  was  not  passod  until  May, 
alter  the  judgment  of  the  Court  con- 
lirming  the  (liseharg(!  of  tlie  Insolvent. 
Hesidos  in  the  former  of  these   letters. 
Dorion  told  (icrin  he  was  the   cession- 
naireot  J'.  He  did  not  then  deceive  hhn 
on  that  all   important   ])oint.     Second, 
in  .lamiary,   lN7'.>,  a  correspondence  be- 
tweeu  the   agent   of  Keapondents  and 
Mr.  fJorion  took    ]>lace,   in   which  Mr, 
(iei'in,  th<^  agent,  wrote   to   Appellant 
offering  him   a  note  for  $I,()UU   to    bo 
accounted  for  when  tln^  first  contract- 
or should   give  them  an   <?/«/  dejinitif. 
It  will  be  observed    that  this  letter  was 
written  in  answer  to  ii  demand  for  vn 
riijlem  en  I  im  media  t  de  I'ajj'aire  I'aij  ten . 
ft  was  after  this  that  the  llespoudents 
acknowledged,  as   tiers  saisie,  to  be  in- 
•lebted  to  1'.  without  giving  any  notice 
to  Dnrion.  They  alleged  he  knew  of  the 
saisie  arret.  This  is  not  very  probable 
and  it  is  not  i)roved,  I  would  therefoiv 
I'everse  the  judgment  and  award  Ap- 
l)ellimt   the   full    balance  due   on  the 
cost  of  the  0(J8  nrpents  of  fence. 

Le  cessionnairc,  qui  s'oblige  de  payer 
toutes  les  dettes  de  son  eedant,  est 
tenu  de  celles  qui,  quoiqu'lndetermi 
nees,  ont  nne  cause  :  et  specialenieiit, 
que  des  services  rendus  au  eedant,  et 
des  argents  depenses  pour  lui,  consti- 
tuent une  creance  qui  donnent  le  droit 
d'en  poursuivre  le  recouvrement  cen- 
tre le  cessionnairc. 

Tel  cessionnairc  n'est  plus  fonde  A 
invoquer  le  defaut  de  consideration  s'il 
a  reconnu  devoir  et  promis  payer  telle 
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crcftnco,  ot  s'il  on  a  «li''jri  ncqnitlA  imt5 
|iurtie.  McGrreKci/  <(•  L'nu.v.lf.  (l  Jinlju;- 
iiient  conlirtniiiit.  '»  Ortobor,  |H,S."». 
Monk,  Kanisiiy,  Tossioi',  Cross,  Biiby, 
,1,).  Ifop.  14  Uov.  J.eg.  ;{4S. 

To  effoct  a  composition  with  his  crn. 
(litovH,  .liimcs  Hayiis  gave  his  notes  on- 
(lorsed  hy  AIoKt>an<l,  who  as  soomity 
took  an  assignu'nt  of  the  estate,  inehi- 
•  ling  a  proiicrty  in  th«>  City  of.Montroal. 
McKoand  leased  this  property  to  tlie 
Appolhmts,  .lames  JJaylis  \:  Son,  and 
sul)sef|Viently  reeonveye<l  the  property 
to  James  Bayhs,  with  i  i;.'ht  to  recover 
tlie  tents  accrued  or  toacHM'no.  Siihse- 
<iucntly  the  Wesjiondont  was  appointed 
sequestrator  to  the  property  in  a  hypo- 
thccfiry  action  hy  ('rosaley  iV  Sons 
iipainstMcKeand.  and  sued  Ajtpeilaiit, 
to  re<!ovor  the  rent  \'vn  a  date  of  lease 
by  McKeand  to  tho  date  oi' his  appoint- 
ment. 

The  transfer  of  rent  by  Mc^Keaml  to 
r.aylis  (hd  not  require  to  Ijo  registered 
t<»  enable  Ikiylis  to  receive  tho  rents. 

The  receipts  noun  seinij  price  ^iwGn 
by  Baylis  to  the  Appellant,  were  prima 
facie  evidence  that  the  rent  had  boon 
l)aid  at  the  date  of  the  rfceipt  and  that 
it  was  for  tho  Jlespondent  to  establish 
the  contrary,  liajilin  it  Stanton.  "SI. 
.Fudgment  reversing,  24  March,  ISSl', 
Sir  A.  A.  Dorion,  C.  .1.,  Hamsay,  Tessier, 
Cross,  Baby,  J.I.  Hep.  2  J>ee."  d'A.  ;>.")(). 


Transfer  of  Bank  shares  by  a  father 
in  trust  to  himself  for  the  beiietit  of 
his  minor  child  witliout  value,  and  ac- 
cepted by  the  father  although  reco- 
gnized by  the  bank  by  enterii\g 
them  as  thus  held,  does  not  debjir  the 
bank  from  refusing  to  pay  to  the  father 
the  dividends  accruing  on  sucli  shares, 
he  having  become  insolventantl  largely 
indebted  to  the  bank,  the  acceptance 
by  the  lather  being  inoperative  to 
vest  the  title  in  the  minor.  Walnh  «D 
The  Union  Bank.  Q.  Judgment  con- 
lirming,  4  June,  ISSO.  Sir  A.  A  T^irion, 
C.  J.,  Monk,  Kamsay,  Tessier,  Cross,  J  J. 

TRESPASS. — An  .action  of  damages 
for  trespass  will  lie  against  any  one 
acting  under  the  orders  of  a  municii)al 


council,  proi'ci'ding  to  oi)cn  a  road  on 
another's  land  b(^fore  tlm  preliminaries 
reipiired  by  the  nnmiiupal  code  to  ena- 
V)lo  the  munii'ipality  to  enter  into  pos- 
session Iiiive  l)een  adopted.  Ilollon  tc 
<](ill(i.illitiu.  (}.  .ludgment  reversing,  2 
December,  i>«7.'>.  l>orion,  C.  .1.,  Monk, 
Hain>ay,  .*>anljorn,  .1.1.  ]{ep.  '.»  Kev. 
Leg.  Of).'). 

An  action  ofdumagos,  complaining 
that  the  Kespondent  unlawfully  tore 
down  hia  (encres  in  constructing  a  roJid, 
whiidi  was  to  bt^  a  front  I'oad,  of  certain 
lots  of  land  described  in  the  declara- 
tion 'siii'h  description  not  including  the 
!i|ip<'llMiit's  lot),  is  not  <liMuin'rable. 
Wliitiiian  if:  The  (Jorporatinn  of  Stan- 
hriili/e.  .M.  .FuiigiMeut  reversing,  JS 
Sept(!mlier,  IS7S.  Mr  A.  A.  Dorion,  C. 
.!•.,  Monk,  h'lunsay,  ressi<>r,  Cro-s,  JJ. 
Cross,  .1.  flissentiiig.  Ifeporled  2,'{  J. 
I7tj.  I  beg.  News  474.   '.>   1{(!V.  Leg.  G.'»2. 

Ifetd,  coMlirming  the  judgment  of  tho 
Supi'rior  <Jourt  that  a  tidal  river  which 
is  diflicult  ftf  navigation,  but  in  which 
barges  havti  l)een  occasionally  andean 
be  used,  is  not  navigable,  and  theroforo 
subject  to  the  aiitiiority  of  the  I'rovin- 
<'ial  legislature.  I  tell  A^  The  ('orporation 
of'  the  <:il!i  of  Qndiec.  <l.  .ludgmenii 
conlii-ming,  S  Sijptembci-,  IS77.  Dorion, 
C.  ,r.,  Monk,  liamsay,  Tessier,  .I.J.  liam- 
say,  I.  dissenting. 

XoTi; 'I'liis  cas(>  was  confirming  in 

the  I'rivy  Couui-il.  (!) 

In  a  second  action  of  damages  for 
trespass,  the  plaintitf  must  establish 
soine  new  ai;t  of  tre.-sfiass,  and  if  there 
bo  no  such  act  alleged  or  i)roved,  and 
there  be  no  conclusions  except  for 
ilamages,  the  iiction  will  be  set 'aside. 
Halt  it;  The  ('orporation  of  Lei) is.  Q, 
-luilgment  conlirming,  4  Se[»tombei', 
IS7S.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Iiamsay,  Tessier,  Cross,  J.J. 

In  estimating  the  amount  of  datn- 
ages  to  be  awarded  to  tho  IMaintitf,  tho 
Court  is  justified  in  taking  into  consi- 
deration   tho   sliglitness   of  the   fault 
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ftful  wlK^tlirr  tlif  ilcr<'ii(lunt  was  artinp 
iiialuiuiisly  ;  uml  ii  jitd^^int'iit  of  the 
(Joiirtof  iiovifw  rodiirin;^  tlio  tliima^cs 
iiwardod  l)y  tiii!  liiMt  jtid^iiuMit  to  a 
fouftli  will  1)0  iiuiiiituinod.  Mutin  it 
Macdonaltl  M.  .lud^iiiu'iit  couliriuinj^, 
ir>May,  IST'.I.  Sir  A.  A.  Doiinn,  C.  .)., 
Monk,  itajiisay,  'I't'ssiei',  Tross,  .1.1.  j 

A  tr(>K))UHs  will  not  jnstily  an  assault 
oi'an  ajJ!|,'nivat()d  chaiuctfi'.  So  wlici'o 
two  pooplu  ))i«'tond  to  1x1  It'^ally  t«n- 
tltlfid  to  a  wharf,  and  one  puts  wood 
upon  it,  which  the  otlmr  profCHMls  to 
i'(>inov»»  with  a  ^'icat  foico  f)rni('n.  and 
n  sciiUlo  ijnsiii's,  and  tlic  owner  of  tiic 
wood  is  i<(»i/,i'(|  and  «('V<!r<;ly  bt^atcn,  he 
will  1)0  ontitlod  to  rocovcr  dama;,'t's 
Ironi  his  iissailhint.  Mi'lhol  J-  Jiiir/,i: 
il.  .JufJ^'iuont  oontirniinj:,  i^faroh.  IS7S. 
Sir  A.  A.  Dorion,  ('..I.,  Monk,  Jfanisuy, 
'i'cHsier,  Cross,  ,M. 

Tho  i;os|)nnd('nts  ]ia<l  dostroyod  a 
liridjio  leading.'  to  a  wharf  <M'0(!tod  by 
the  Appi'liunls  or  thoir  aiitciiis.  Imilt 
in  the  niivi;.'al)l(!  waters  of  the  St. 
Lawrence  and  which  lirid;.'e  was  a 
nuisance  to  the  naviiration.  Jlfl<l  \ty  tiie 
(^ueon's  I'.encii.  i;onlirniin,L'  the  jiulg- 
meat  of  tiu'  Siipffrioi-  Couit.  that  no 
damai^es  were  due  to  Appellants.  Cu- 
rerliill  «!■  I'obillurd.  M.  .ludgnient  con- 
lirminj;,  liT  .lanuary,  I.S7."».  Dorion.  (.'.  .1., 
J^[onk,  h'amsay,  Sanhorn,  Tessicr,  .1.1. 
i)orion,  il. .)   dissentintr. 

NoTK. — In  the  Siipi'enie  Court  this 
Judgment  was  roverseil.    I.'  S.  (J,  1».  :u'>. 

An  action  for  damages  for  a  trosi)ass 
on  lands  of  Plnintitl"  ajrainst  one  of  the 
trespassers  for  his  share  of  the  dam- 
age, does  not  har  an  action  against  a 
joint-troapnsser,  iniless  it  l)e  i)rovod 
that  Plaintirt"  has  been  fully  in<lenini- 
lied.  Corporal  ion  of  SL  Gabriel  Went 
d-  Holton.  (I.  Judgment  conKrmiiig,  (J 
March,  IS77.  Dorion,  ('.  .T.,  ^fonk,  Ram- 
.say,  Sanljorn,  'I'essier,  .l.J.  Monk,  San- 
horn,  ,J.r.  tlis.  h'ep.  S  Jiev.  Leg.  2'J;>. 

Whore  a  [)orson  wont  without  leave 
on  the  property  ol  anoth(?r,inere  threats 
of  using  violence  is  not  such  a  wrong- 
<loing  as  will  sustnin  an  action  of  dam- 
ages. Vovrnoi/ d-  Lavdon.  i^.  ,)in\iiment 


rontlnning,  S  Octoher,  iss;;.    Sir  A.  A. 
I'orion,  (J..I.,  Kamsay, 'I'essier,  nal)y,  •!•). 

I'  a  ncigjilioiu'  buildH  on  a  wall  whii'li 
is  not  niiloi/fn,  without  taking  tho  pri-- 
liminary  jireceedings  ro{|uired  by  law, 
he  will  1)0  guilty  of  trespass,  and  th  • 
Court  will  condemn  him  to  damages  lor 
such  trespass  ami  to  take  «|own  tin- 
building  so  elected. 

Tint  il  l)y  his  plea  the  Defendant 
oilers  to  pay  for  tho  use  of  the  wall  the 
( 'ourt  will  suspend  its  order  to  doino 
lish  the  building,  in  order  to  give  th" 
Defendant  time  to  take  the  protici-d 
ings  by  law  required  to  authori/o  him 
to  make  the  wall  conunon.  Jfurl  if' 
Joj/ce.  M.  .Judgment  reversing,  '2'2  .June, 
is7t').  Dorion,  C.  .F.,  Monk,  Kamsay, 
Sanborn,  'I'essier,  .1.1.  I'ep.  iS  Hev.  bog. 
liO'.t.  ('onlirnicil  in  Sui»reino  Court, 
.Ittnuary,  IS77.  Richards,  (^.C,  Hitcliie, 
Strong,  'l'ascii(>reau,    b'ournier,    Henry, 
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TRIAL. — A  fiuostion  raised  by  motion 
in  .'U'rest  of  judgment  is  a  question 
arising  on  the  trial,  and  properly 
resei'ved.  I' lie  Queen  r.  Veer;/.  M.  ,ludg- 
ment  on  reseivetl  case  IS  Dec.,  bS74, 
Dorion,  C.  .1.,  Monk,  'r»schereau,  Kiim- 
say,  Sanborn,  .1.1.  Rep.  liC.  .1.  12*). 

"  Trial.'"  within  the  meaning  of  C.  S. 
b.  C,  c.  77,  s.  iu,  is  not  torniinated 
until  sentence  is  rendered,  and  a 
"  (|Uestion  which  has  arisen  on  the 
trial  "  <loes  not  necessarily  mean  a 
(piestion  that  was  raised  at  tho  trial, 
but  one  that  took  its  rise  at  the  trial  ; 
and  therefoie  a  iioint  not  mentioned 
by  the  defence  may  be  reserved  by  the 
Court.  Ifef/.  V.  Jiain.  M.  .Judgment,  22 
.lirne,  1877.  Dorion,  C.  .J.,  Monk,  Iiam- 
say,  Sanborn,  'I'essier,  J.J.    Rep.  2l»  .1. 


If  tho  Plaintitt"  fails  to  appear  when 
tho  cause  is  called  for  heaiing  he  may 
be  nonsuited ;  but  the  non-suit  may 
bo  set  aside,  and  a  venire  de  novo  may 
be  ordered,  according  to  ICnglish  prac- 
tice, on  payment  of  costs  by  Plaintift". 
Jiai.i  if-  White  et  al.  M.  .Judgment  re- 
versing 22  Nov.,  1881.  Sir  A.  A.  Dorion, 
C.  .1. 
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TRIAL  BY  JURY—A  I'laiiititVliiiviMi.' 
II  li^lit  to  u  trial  liy  jury,  wlio  has  not 
(l.'clareil  by  liin  (Ifcliinition  tliiit  Ijc 
cliOHOw  lii>  t"!""^  to  he  tru'il  liy  ii  jury, 
iii;iy  inako  IiIh  option  ut'ttM'  |>i(>ii  liicd, 
;in'i  iHiforc^  noinplotin^'  the  ixsuo,  iKit- 
witlistundin^r  tlio  ♦»4tli  riilf  of  I'motiie. 
Maititn  (f-  (ifhhitrd/.  M.  .hiil;;nit'nt  w- 
vi'i'sin;.'.  .lunc,  \x''>.  l)oiii)n.  ('.  .(., 
Monli,  'IuscIrmi'iiu,    Kiunsay,   Sauboin, 


An  am nu'ut  to  <ii}  into  paitni-isliip 

wiiii  anotlicr  to  oonstiMK^t  a  railway  is 
coiiiiMfi'iial,  and  ('onscM|U(>ntly  an  action 
()t'(l;iiua;^(!s  lor  tlif  liroach  of  such  con- 
ti'Mct  ni.iy  I'c  triod  by  jury.  MeLea  tf' 
MnDoiKi/il.  M.  .!u('j.'nit'nt  rcvcrsint:,  ■'! 
Feb.,  iNTf).  J)orioi'.  (!.  .1.,  Monk,  Kaui- 
«av,  .'^autioin,  Tossio",  J.I. 

Tlic  x'lvicp.  within  lour  days  al'hM' 
issue  joined  on  anicnih^d  pleading;-.  n{ 
a  notice  olinotion  piayin;:  uc/e  of  il, 
mover  to  havt?  a  trial  by  jury,  and  the 
iiiakiu!.' of  such  motion  subst'(|uently. 
Mi'e  a  siillicient  coiuplianco  with  tho 
rei|iiir<Mnents  of  art.  .'!;')( >  of  th«  •  'o  K  ol 
('.!'.  Uroii'ii  (('•  T/ie  Iiiipen'ul  Flix  Ins, 
Co,  M.  .ludf^nient  reversing;,  Dec,  I.S7.'>. 
Dorion,  ('.  .1..  Monk.  J{anisav,  Sanborn 
J.I.  Kej..  L'(),|.  179. 

TROUBLE — Tlio  adjudicaluirc  of  real 
oUite  sold  by  the  slierifl'  is  IroiitiU  in 
liis  possession  by  an  intorvonlion  set- 
ting ul»  that  a  creditor  of  the  lonaor 
owner  of  the  i)roperty  sold  is  not  paid 
and  that  the  ujoney  has  not  been  paid 
into  Court.  DaiOKDii  Si  Opden.  il.  Judg- 
ment revorsinir,  >S  March,  IS78.  .'^ir  A. 
A.  Dorion,  (!.  .1,,  ^[onk,  IJamsay,  Tes- 
sier,  (Jross,  J.l. 

riie  production  of  a  registrar's  certi- 
iioate.  showing  that  inortgagos  are 
registered  against  the  property  pur- 
<'liased,  which  mortgages  do  not  appear 
to  have  been  discharged,  is  sufficient 
to  support  a  plea  of  lear  of  trouble, 
uiKler  art.  ]53i>  C.  C. 

In  such  case  the  balance  of  purchase 
inoiiey  which  the  buyer  has  yot  to  pay 
oil  the  property  is  the  only  amount  for 
which  he  can  claim  security.  Parker  <t" 
Fel/fiii,    M.    .ludgment    reversing,    18 


Scptemlior,  IS77.  Sir  A.  A.  Dorion,  «'. 
.1.,  Monk,  I{a.'isiiv,  'I'essier,  .1.1.  IJop.  21 
.1.  J.'),;. 
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TROUBLE  DE  DROIT.— Where  it  was 

stipulated  in  a  deed  of  sah^  that  th») 
purchasers  should  retain  an  amount  to 
pay  the  Corporation  (»f  thi!  City  of 
Montreal  a  certain  sum  as  a  special 
assessment  for  an  im|irovement,in  oast> 
the  proc»M'dingB  in  expropriiitioii,  then 
b((ing  contested  were  maintained,  and 
the  corporation  abandoned  said  pro- 
«'.eedings,  the  vendor  may  recover  thu 
sum  so  retained;  ai.d  it  is  no  answer  in 
the  mouth  of  the  purchaser  to  say, 
that  the  corporation  lias  obtained 
powei'  to  make  a  now  assessment. 

Iiut  the  power  to  makt*  a  new  ii^se-.-i- 
irieiit  is  a  Iruiittle  dc  droi/  and  gives  the 
;  Mi'ohaser  the  right  todemand  security. 
t/it(hi>f  ^(•  JjU  HaiKine  Jacqin's  (\irtii'i: 
M.  Judgment  feveising,  ".'<•  Sep.,  |SSl». 
>'i\  A.  A  ''.'rioii,  ( ',  ,1.,  IJainsay,  'I'essier, 
fho-ss.  ".iiby,  .1.1. 

TRUSTEES Wliere  property   wa-t 

\ested  in  four  trustees,  two  ot  whom 
are  dead,  for  tlu*  use  of  ii  presbyterian 
ciMigregation  in  connection  with  the 
ClmiHih  of  Si  otliind,  one  of  the  siirvi 
ving  trustees  caniioL  sue  the  other  to 
give  possession  of  the  proj>erty,  in  onler 
that  he  may  dispose  of  it  by  handing  it 
over  to  another  religious  bodv,  con- 
stituted out  of  an  amalgamation  of 
ditt'erent  religious  boiiies  calling  itself 
'•  The  Presbyti'riau  Church  in  Canada."' 
Morrison  J-  MaCiiuiif.  M.  '20  Jan.,  ISSJ. 
.Sir  A.  A.  Dorion,  C.  J,,  liamsav,  (jroi.*, 
Baby,  JJ. 

Inilictment  under  32  and  o'.i  Viet., 
ch.  21,  section  7S,  which  is  as    follows  : 

"  Whatsc^ver,  beint/  inlrnxted  either 
"  solely  or  jointly  with  any  other  pm-- 
"  son,  with  any  ;>ower  of  atloruey  for 
''  the  sale  or  transfer  of  any  propert;/, 
"  fraudulently  sells  or  transfers,  or 
"  otherwise  converts  the  sanxo  or  any 
"  part  thereof  to  his  own  use  or  benefit, 
"  or  to  the  use  or  benefit  of  any  person 
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"  other  than  the  person  by  whom  he 
''  was  so  intrusted,  is  guilty  of  a  misde- 
"  meanor,  and  shall  be  liable  to  any  of  i 
"  the  punishments  which  the  Court 
"  may  award  as  hereinbefore  last  men- 
"  tioned." 

Held  : — That  the  Power  of  Attorney, 
mentioned  in  section  7S,  of  3'J  and  od 
Vict.,  ch.  21,  must  be  a  wriUcn  Foiver 
o/ Attorn fi/,  and  oral  testimony  of  a 
verbal  power  of  Attorney  will  not  bring 
the  Defendant's  act  witliin  the  scope 
of  that  statute,  llegina  «f;  Cliorimand. 
Q.  Reserved  case,  conviction  quashed. 
8  September,  1 874. 

"Where  a  party  gives  a  power  author- 
izing another  to  make,  anil  endorse  pro- 
missory notes  for  all  matters  "  urising 
out  of  transactions  connected  with  the 
business  of  the  constituent  only  "  do 
not  cast  on  a  banker,  rocoiving  such 
notes  in  the  ordinary  course  of  business 
and  in  good  faith,  the  obligation  to 
enquire  and  know  whether  tlie  agent 
had  mis-used  his  trust  and  given  the 
notes  for  other  consideration.  The 
Molsoii'.^-  BanL- i{:  Bonk  nj' Commerce. 
M.  Judgment  reversing.  2 1  Dec,  1S7S.  i 
Dorion,  C.  J.,  Monk,  Ifamsay,  Cioss, 
Kouthier,  J.I. 

TUTELLE Compie  de.  —  The  oiuis- 

pion  by  a  tutor  to  enter  in  the  inventory 
to  the  debit  of  the  minor,  a  <lebt  due 
to  him,  operates  a  i'orfeituro  of  the 
debt.  Prince  if;  O'ai/non.  ii.  Judgment 
reforming,  .S  Sep.  1  SSI.  Sir  A.  A.  Do- 
rion, <".  J.,  Kamsay,  Tessier,  Cross, 
Baby,  J.I. 

TUTOR.  —  A  tutor  appeare  I  per 
sonally  in  a  <le<Ml  of  sale  and  declared 
th.at  he  bought  the  iumiovablo  liy- 
pothecated  in  favour  of  Plaintitl",  for 
himself,  his  heirs  or  assigns,  an<l  pro- 
mised personally  to  pay  the  diti'erent 
creditors  hypothecarily,  and  he  adde<l. 
"  Le  dit  Gleason  s'oblige  personnelle- 
ment  a  payer  le  montant  susdit,  mais 
il  veut  et  entend  que  la  propriete  ainsi 
achetee  appartienne  a  ses  enfants  mi- 
neurs  auxquels  il  a  etc  nomme  tuteur 
en  justice,  pour  leur  tenir  lieu  dc  la 
part  de  communaute  de  sa  defunte 
Spouse."     Jlekl,  that  this  was  a  title  to 


the  cliildren,  there  being  no  renuncia- 
tion, and  that  an  action  against  Gleason 
hs-qualit6,  would  lie  for  the  amount  ot 
the  hypothec.  Gleason  hsqualit^  &• 
Hill.  (J.  Judgment  confirming,  3  Dec, 
I8S1.  Monk,  Ramsay,  Tessier,  Cross, 
Baby, J J, 

A  tutor  has  a  right,  when  duly  a»i- 
thorizeed,  to  take  up  the  instance  in 
and  prosecute  an  action  en  portage 
already  begun  by  the  auieurs  of  thn 
minor.  Cutting  <fc  Jorda^\.  M.  Judg- 
ment confirming,  13  February,  ]S7.'i. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Belanger,  J  J.  Rep.  19  J.  139. 

A  tutor  suing  tis  quality  may  be  a 
witness  in  the  suit  for  his  pupil,  r. 
opinion  of  Casaidt,  J.  7  Q.  L  R.  W.K 
The  jioint  was  not  tlecided  necessarily 
in  appeal,  the  i)roceediug  by  the  tutoi- 
not  being  established,  even  with  his 
evidence;  but  tlie  Court  did  not  ques- 
'  tion  the  ruling  of  the  Superior  Couit 
on  tlie  pr  it.  Pelletier  (0  Thompson  et 
al.  <l.  .ludgment  conlirnjing,  3  Dec, 
ISSI.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ. 

Executors  are  only   responsible   lor 
what  they  actually  receive,  an)  are  not 
'  jointly  and  severally  responsible  for  encli 
other's  administration. 

"Where  a  person,  besides  being  oxc- 
'  cutor,  acts  ix*  if  he  were  the  tutor 
(though  not  really  so)  of  a  nnnor,  to 
whom  the  estate  he  administers  be- 
longs, h«  cannot  (ihaige  interest  on 
monies  (\\pended  by  him  in  excess  of 
its  receii»ts. 


An  executor  under  the  circumstances 
above  mentioned  has,  however,  a  right 
to  claim  interest  on  all  iutere-tbearing 
debts  paid  by  him  m  the  interest  ot 
the  minor  to  prevent  the  sacrifice  ot 
her  real  estate. 

On  the  contestation  of  the  Appel- 
lant's account  ami  its  final  adjustment 
by  the  Court,  the  female  Respondent 
owes  the  Appellant  the  sum  of  !f59U.0i. 
Miller  A  Coleman.  M.  Judgment  re- 
versing, 1>.")  April,  1881.  Sir  A.  A.  Bo- 
rion,  C.  J.,  Monk,  Ramsay,  Cross,  Baby 
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inijing,  3   Dec, 
,  C.  J.,  Hamsay, 


vospovisiblo   for 


e  circiirnstancos 
lowever,  a  riglit 
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.l.T.  Kcp.  25  J.  196.  4  Leg.  News  268.  2 
Dec.  d"A.  33. 

Taking  the  administration  of  a  mi 
nor's  estate  and  acting  as  a  tutor, 
subjects  the  party  so  acting  to  account 
for  his  administration  as  a  tutor.  Miller 
ii  Coleman  et  aZ.  Judgment  confirming, 
June  187.').  Dorion,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ. 

A  tutor  jnay  be  appointed  in  Canada 
to  minors  living  in  England  who  have 
fiioperty  in  Canada.  Brooke  et  al.  & 
Jiloomjield,  f:s  qital.  M.  .Judgment  con- 
tirming,  if)  September,  1874.  Dorion, 
C. .!.,  Monk,  liamsay,  Sanborn,  JJ.  Kep. 
;'j  Rev.  Leg.  533. 

TUTORSHIP ,The  non  registration  of 

a  tutorship  mu>t  bo  pleaded  to  avail  as 
a  deionce  to  an  action  by  the  tutor. 

The  Court  of  appeals  will  not  disturb 
a  judgment  for  aliments  to  a  mother, 
tutrix  of  her  minor  child,  against  the 
father  because  the  aliments  are  granted 
for  a  short  period  prior  to  the  demand. 
rni/isunt  <f'  Barrette.  ^l.  Judgment 
contirming,  17  December,  187*.).  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
tier, Cross,  .T.J.  Kep.  3  l^eg.  >iews  12. 

The  recommendcition  of  the  majority 
of  the  family  council,  toucliing  the 
.'ippointment  of  a  tutor  to  a  minor, 
siiould  be  homologated  l)y  the  protho- 
notaiy,  if  there  be  no  legal  impediment 
or  objection  to  buch  appointment,  and 
other  things  being  equal,  the  pieference 
should  be  given  to  a  paternal  relative  ; 
and  where  the  prothonotary  followed 
the  advice  of  one  maternal  relative  of 
the  minor  in  preference  to  that  given 
liy  twelve  paternal  relatives,  and  no 
lause  was  shown  why  tl  e  person  r- - 
oomniemletl  by  the  pat«  vnal  relatives 
f^houid  not  be  appointci  ,  his  decision 
was  over  ruled  by  the  (  ourt,  and  the 
choice  of  the  paternal  re  latives  a<lopted. 
Umith  et  al.  A  Baptist.    ^L  Judgment 


reversing,  22  June  1874.  Rep.  23  J.  191. 
~       "        057. 


9  Rev.  Leg 


Un  tuteur  ne  pent  etre  locataire  des 
biens  de  son  pupille  (art.  290  C.  C.) 

Le  tuteur  qui  a  ameliore  I'immeuble 
de  son  pujiile  ne  peut  redamer  la  va- 
leur  des  ameliorations  qu'il  y  a  finite.* 
dans  uno  demande  distincte  et  sepaiee 
du  compte  (pi'il  lui  doit  et  lorsqu'il  a 
jouit  de  cet  immeuble,  qu'apres  deduc 
tion  des  fnuts  et  revenus  dont  il  doit 
aussi  lui  rendre  compte. 

Le  droit  du  tiers  d'enlever  les  ame- 
liorations faites  par  lui  sur  la  cho-e 
d'autrui  ne  lui  donno  aucun  privilege 
sur  le  prix  de  vente  de  cettc  chose. 
lyOrsonnenn  &  Christin.  M.  Judgment 
reversing,  20  Septembre,  18S5.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsav,  Cross, 
Raby,  JJ.  Rep.  4  Dec.  d'A.  253."^  14  He  v. 
Leg.  253. 

Where  an  account  has  been  rendered 
and  accepted,  the  tutor  cannot  ber 
called  upon  to  render  another  account 
without  asking  to  have  the  first  account 
set  aside.  JJe.sgrosei/liers  (&  Jiicndeau 
et  rir.  M.  .Judgment  rsversing,  22  .Tune. 
1373.  Dorion,  C.  -T.,  Monk,  Ramsay, 
Sauborn,  Tessier,  .J.I. 

Le  tuteur  dont  la  tutellc  a  ('■  te  annu- 
lee,  et  (|ui  a  rendu  un  compte  do  son 
administration  aux  nouveaux  tuteurs, 
qui  lui  ont  succede,  et  qui  ont  re^u  les 
pieces  justificatives.  ot  le  r('li(|uat  do 
compte  reconnupar  le  rendant  compte, 
n'est  pas  tenu  de  rendre  un  autre 
compte  en  justice,  et  <jue  les  nouveaux 
tuteurs  qui  n'ont  pas  accepte  le  com[)te 
qui  leur  a  etc  rendu  avec  '^s  formalites 
requises  par  la  loi,  n'ont  d'action  que 
pour  dtlrttre  et  faire  reformer  lo 
compte  presente,  et  non  uno  action  en 
reddiiion  de  compte.  Milhot  &  Dvfort 


et  vir.  Q  Judgment  reversing,  S  Oct., 
1883.  .Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  .TJ.  Rep.  3  Dec 
d'A.  262. 
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ULTRA  PETITA — A  person  employed 
to  repair  railwa)'  carriages  by  changing 
them  from  platform  trucks  into  pas- 
senger curs,  cannot,  being  luipaid  for 
his  work,  I'evendicate  the  cars  so  trans- 
formed as  his  property. 

And  having  alleged  they  were  his 
property,  ami  demanding  to  be  paid 
the  value  of  the  cars  he  cannot  recover 
the  value  of  the  work  which  is  not 
alleged  nor  prayeil  for.  Sen^cal  d- 
Feters.  ^i.  Judgment  reversing,  '22 
Sep.,  1S74.  Monk,  Taschereau,  IJamsay, 
Sanborn,  Sicotte,  J.J.    Kep.  7  Hev.  Leg. 

ULTRA  VIRES— The  powers  ol'a  local 
government  under  the  li.  N.  A.  Act,  are 
coextensive  as  regards  the  subject  with 
those  of  the  local  legislature,  so  a  Pro- 
vincial Government  has  power  to  incor 
porate  by  letters  patent  a  company  for 
the  purposes  of  navigation  within  the  li- 
mits of  the  Province.  McDoiiffall  et  al,  «t- 
llie  Union  Navi(/afion  Compani/.  M. 
J  6  Marcli,  1877.  ^louk,  Hamsay,  San- 
born, Tessier,  JJ.  Kep.  21  J.  OIJ. 

The  Dominion  Parliament  had  a  legal 
right  to  impose  on  the  Superior  Court, 
and  the  judges  thereof  the  dutj*  of  try- 
ing controverted  elections  of  members 
elected  to  the  House  of  Commons  of 
Canada.  Jiruneau  et  al.  vs.  Massue. 
M.  Judgment  rejecting  Appeal  IS  De- 
cember, 1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Hamsav,  Tessier,  Cross,  JJ. 
IJep.  •_';]  J.  00,  2  Leg.  News  38,  '.»  lie  v. 
Leg.  020. 

An  act  of  the  Province  of  Quebec 
passed  in  1872  (30  Vic,  c.  12,  sect.  iJ) 
limited  the  right  of  apiieal  in  coitain 
cases  that  had  gone  to  the  Court  of 
Jieview,  and  it  was  held  that  this  con- 
trolled the  right  of  appeal  in  cases  of 
insolvency,  and  that  it  was  not  beyond 
the  powers  of  tl.e  local  legislature  to 


regulate  by  general  rules  the  appeals 
to  its  Courts,  provided  such  rules  did 
not  conti-aveno  a  positive  law  regiilat 
'ig  insolvency.  Studay  d-  Angers.  M. 
,)    'gment,  1874. 

The  act  of  the  Legislature  of  Quebec. 
32  Vict.,  cap.  1.0,  sect.  I'JU,  authoriziiii: 
the  Lieutenant  CJovernor  in  Council  to 
declare  i'orfeit  (tor  default  to  make 
repairs)  the  right  of  collecting  toUs  on 
any  toll-bridge  and  to  transfer  tlie 
proi)erty  therein  was  within  the 
powers  of  the  local  legislature,  and  that 
the  Orders  in  Council  mentioned  in  this 
case  :  i'orfeiting  the  right  of  exacting 
tolls  for  passing  on  a  toll-bridge,  which 
had  been  placeil  under  the  manujre- 
ment  of  the  Municipal  Councils  of 
Cleveland  it  Melbourne  (Appellants) 
by  Order  of  the  Executive  Council  ot 
the  former  Piovinci;  of  Canatla,  ami 
transferring  the  control  of  the  property 
to  the  Appellants, were  not  ultra  viren. 
The  Mnnicipalifi/  af  the  Township  of 
Cleveland ct  ul.  d  The  Municipalily  of 
the  Township  of'  Melbonrne  &  Jiromp- 
ion  Gore.  M.  20  Feb.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsa\',  Cross, 
Babv,  J  J.  I{ep.  20  .1.  1,4  Leg.  News  277. 
1  Dec.  d'A.  30.!. 

La  clause  du  .Statut  Provincial,  4l'-4'i 
Vict.,  cli.  4,  ordonnant  la  fermcturo  le 
dimanche  de  la  maison  dans  laquelle  11 
se  vend  des  liqueurs  spiritueuses,  est 
une  mesure  <liscij)linairc  et  de  police, 
et  n'est  pas  ultra  cires  de  la  Legislature 
Proviuciale.  I'oulin  k  La  Corporation 
de  Quebec,  i},.  Judgment  confirming,  7 
Dec,  1881.  Sir  A.  A.  Doiion,  C.  .L,  Kam- 
sav.  Tessier,  Cross,  Baljv,  JJ.  Kep.  7  Q. 
L.I?.  3.37.  2Decd'A.  i03.  Kamsay,  J,, 
thought  the  jirohibition  was  improvi- 
dent ly  issued,  independently  of  the 
special  (piestion  of  legislative  authority. 

The  tux  imposed  by  the  Act  of  the 
Legislature  of  the  Province  of  Quebec, 
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4;)-44  Vict.,  cap.  '.»,  sec.  0,  to  wit,  a  duty 
of  10  cents  on  each  exhibit  Rleil  before 
the  Superior  Court,  etc.,  such  duty 
payable  in  stamps,  is  in  consideration 
of  a  service  to  be  rendered  by  an  officer 
of  the  Government  of  the  Province  of 
tiuebec,  an(i  for  a  merely  local  object 
in  the  Province  (viz,  for  the  mainte- 
nance of  the  administration  of  justice 
in  the  Province)  ;  and,  moreover  the 
tax  in  question  is  of  a  nature  similar  to 
tiiose  collected  prior  to  Confederation  i 
tor  the  purpose  of  maintaining  the  ad- 
ministration of  justice,  which  have  al- 
ways been  treated  as  local  assets,  and 
consoquently  the  Act  in  question  was 
not  iillra  vires. 

The  Atiorveii  General  A  Reed.  ^I. 
.Iiuli.'ment  reversing,  li4  Nov.,  18S2.  Sir 
A.  A.  Dorion,  C.  -f.,  Monk,  Kamsay, 
Tessier,  <  'ross,  .1.1.  IJep.  2(1  J.  .33 1 , ')  Leg. 
News  497,3  Dec.  d'A.  .33.  The  Chief 
.hi^tioe  ilissenting.  This  case  was  re- 
versed in  the  J 'rivy  Council.  (1). 

A  local  Statute  empowering  a  muni- 
cii)ality  to  make  by-laws  prohibiting 
the  sale  of  liquoi',  or  allowing  its  sale 
under  certain  conditions,  is  not  justified 
liy  subsection  '.),  section  \)'l,  B.  N.  A. 
Act  of  1(S(')7,  even  though  the  munici- 
imlity  only  exercices  the  power  to  the 
e.vtont  of  tixing  a  tax  by  way  of  licence, 
and  for  the  purpose  of  revenue. 

A  Statute  of  the  Legislature  of  the 
Province  of  Quebec  (39  Vic,  c.  7)  enact- 
ed (Sect.  1 )  that  '•'  every  assurer,  carry- 
ing on  in  this  Province,  any  business  of 
assurance,  other   than   that  of  marine  i 
assurance   exclusively,  shall  be  bound 
to  tnkf^  out  a   license,  before  the  first  \ 
ilay  of  ilay,  in  each  year,  from  the  re- ; 
venue  officer  of  the  district  wherein  is 
situate  his  principal  place  of  business 
or  head  agency,  and   to  remain  conti-  i 
nually  uiuler  license.'' 

"  The  price  of  such  license  ''   was  to 
consist  of  three  per  cent,  on  every  fire 
l>olicy,and  one  per  cent,  on  every  other  , 
policy,   except  marine   policies.     This  i 
j>iiee  was  to  be  collected  by  adhesive 
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stamps  in  the  manner  regulated  by  the 
Act. 

Held  by  the  whole  Court  that  this 
was  not  a  direct  tax  within  the  mean- 
ing of  the  British  North  America  Act. 

Held  also,  that  the  Statute  was  hIIvu 
viren  of  the  Local  Legislature,  and  null. 
An jjer.'i,  Attorney  General  &  The  Queen 
Insurance  Compan;/.  Judgment  con- 
firming. M.  14  Dec,  1(S77.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Taschereau,  .LL  Ramsay,  .1.,  was  of 
opinion  that  the  statute  was  within  the 
powers  of  the  Ix)cal  Legislatiu'e — that 
a  license  is  a  permit  to  do — that  the 
price  of  a  license  or  the  form  in  which 
such  price  was  imposed  did  not  alter 
its  character  of  license, — that  there 
was  nothing  in  the  enumeration  of  the 
Statute  to  limit  the  kinds  of  license 
that  might  be  imposed  by  a  Ix)cal  Le- 
gislature,— that  the  real  test  of  power 
was  the  object  of  the  tax,  /.  e.,  to  raise 
revenue  for  local  purposes, — that  the 
Local  Legislature  for  such  purposes 
could  tax  subject  within  the  scope  of 
Dominion  Legislation, — and  that  the 
inconvenience  of  such  an  impost,  as 
limiting  the  operations  of  trade,  is  not 
a  consideration  for  our  Courts,  but  for 
the  Dominion  (jovernment.  ( I )  Kop.  1 
Legal  News  3,  22  .J.  307. 

A  local  act  which  disposes  of  the 
property  of  a  Corporation  created  by  a 
federal  law  is  constitutional.  Dobie  dr 
The  Board  of  Temporalities.  M.  .Judg- 
ment confirming,  19  June,  1880.  Sir  A. 
A.  Dorion,  C. .).,  Monk,  Ramsay,  Tes- 
sier, McGord,  JJ.  Ramsay,  .J.  dissenting. 
Rep.  3  Leg.  News  2")0. 

NoTK 'I'his  case  went  to  the  Privy 

Council,  and  was  reversed.  (2| 

The  Act  of  Parliament  42  and  4;> 
Vict.,  c.  4S,  is  invalid,  not  being  within 
the  powers  of  parliament,  "  it  is  not  in 
the  nature  of  an  insolvency  law,  for  it 
is  intended  to  apply  to  all  building  so- 


(1)  Confirmed  in  Privy  Council. 

I'ENDIX. 

(2)  See  Art'EKPix. 
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«ieties,  whether  solvent  or  not.  It  is 
therefore  essentially  an  act  affecting 
civil  rights,  which  under  the  provisions 
of  the  British  North  America  Act,  1H67, 
comes  within  the  exclusive  jurisdiction 
of  the  Local  or  Provincial  IjCgislature. 
McClannaghan  &  St.  Ann^s  Mutual 
Building  Society.  M.  Judgment  con- 
firming, but  not  on  the  principle  laid 
down  by  the  Court  below,  4  February, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsay,  Cross,  J  J.  llamsay,  J.,  con- 
curred on  the  princiijle  of  the  judg- 
ment except  as  to  cost.  v.  Costs.  Rep. 
;JLeg.  News6i,24  J.  1C2. 

UNIVERSAL  LEGATEE.— A  woman 
commune  en  biens  with  her  late  hus- 
band, and  I4gataire  univernelle  en  usu- 
fruit  may  bring  an  action  against  the 
partner  of  her  late  husband  for  an  ac- 
count of  the  partnership,  without  call- 
ing in  the  nu-propri6taires.  5  Dec, 
1878.  Sir  A.  A.  Dorion,  C.  J.  Monk, 
Kamsay,  Tessier,  Cross,  JJ. 

UNION  OF  CAUSES.— Ix)rsque  les 
questions  en  litige  et  la  preuve  sont  en 
substance  les  memes  dans  plusieurs 
causes,  et  que  les  Intimes  sont  aussi 
les  memes,  ces  appels  seront,  sur  mo 
tion,reunis  pour  n'en  former  qu'un  seul. 
Garth  et  al.  &  La  Banque  cPHochelaga 
etal.  M.  Motion  gran  ted,  21  September, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J.  Rep.  14 
Rev.  Leg.  548. 

USE  AND  OCCUPATION.  —  A  party 
occupying  premises  without  lease  or 
tacite  reconduction  is  liable  to  pay  the 
value  of  the  occupation  and  use  of  the 
premises.  Tetu  d;  Garneau.  Q.  Judg- 
ment, 7  September,  1874.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Bosse,  JJ.  Bosse,  J.,  dissenting. 

USUFRUCTUARY  MUST  MAKE  AN  IN- 
VENTORY— Nehon  &  Harrison.  M. 
Judgment  confirming,  September,  1876. 
Dorion,  C.  J.,  Ramsay,  Sanborn/fessier, 

USUFRUITIER— Decret  sur  I'usufrui- 
tier  est  nul.  Lavigne  &  MacNider.  M. 
Judgment    confirming,    March,    1874. 
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Taschereau,   Ramsay,  Sanborn,  Loraii. 

ger,  JJ.  Taschereau,  J.,  dissenting. 
I 

j  "  The  usufructuary  cannot,  at  the 
j  cessation  of  the  usufruct,  claim  in 
\  demnity  for  any  improvements  ho  hm 
!  made,  even  when  the  value  of  the 
!  thing  is  augmented  thereby."  462  C.  C. 
i  De  Bonald  &  Dame  Marie- Louise  Bar- 
!  bier  et  al.  M.  Judgment  confirming,  2.J 
'  January,  1884.    Sir  A.  A.  Dorion,  C.  J., 

Monk,  Ramsay,  Cross,  Baby,  .JJ. 

The  usufructuary  has  a  right   to  tho 

civil  fruits  of  the   property  over  which 

I  the  usufruct  is  established,  (447  C.  C.) 

:  and  the  rent  of  houses  is  a  civil  fruit, 

,  but  tJie  transl'er  of  the   rents  of  house.-; 

;  as  a  security  for  a  debt  is  not  a  cession 

of  the  usufruct,  and  the  transferee  can- 

,  not  therefoi-e  maintain  an  opposition  to 

'  the  sale  of  the  usufruct.     Moynaugh  J- 

Smith.    M.    Judgment    reversing,    2") 

\  September,  1886.    Sir  A.  A.   Dorion,  C. 

.  J.,  Ramsay,  Tessier,  Cross,  JJ. 

USURIOUS  CONTRACT— A  simulated 
j  contract  made  to  disguise  a  usurious 
contract  is  null.  Martel  ifc  Desilets.  Q. 
Judgment  confirming,  7  Decembei'. 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  JJ.  Ramsay,  J.,  dissent- 
ing. 


»  I 


UTENSILS  OF  A  BREWERY  ARE  IM 

MOVEABLES — The  Appellant  purchas 

ed  at  a  Bailiti's  sale,  held  under  a  writ 

of  fieri  facias  de  bonis,  for  taxes,  cer 

tain  moveable  effects  forming  the  plant 

of  a  brewer}',   (the  proprietor  of  the 

j  brewery  not  objecting  to  the  sale  ,  and 

I  allowed  the  same  to  remain  on  the 

I  brewery    piemises    on    storage  ;    the 

j  brewery  was  some  months  afterwards 

I  sold  by  the  Sheriff  under  a  writ  de  terris, 

!  the  plant  being  still  thereon,  and  ad- 

;  judged  to  ihe  Appellant. 

llie  Appellant  gave  no  notice  ofhi.^ 

claim  on  the  goods,  and  filed  no  oppo 

i  sition  to  witdraw  them,  but,  after  the 

sale  to  Respondent,  sought  to  revendi- 

cate  them  in  his  hands. 

Held,  dismissing  the  action,  that  the 
eftects  were  immoveables  by  destina 
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tion,  and  altliough  the  bailifTs  sale  had 
under  the  circumstances  passed  the 
property  in  the  same  to  Appellant,  yet 
its  he  had  allowed  his  property  to  be 
virtually  included  in  the  sheritt's  ad- 
vertisement of  a  brewery,  he  hud  only 
himself  to  blame   if  an   innocent  pur- 
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chaser  of  the  brewery  retained  all  the 
plant  which  he  found  thereon  when  it 
was  adjudged  to  him.  Ihidden  tt-  Knight. 
Q.  Judgment  confirming,  8  September, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J.  Reported 
3  Q.  L.  R.  Ii73. 
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VACANT  SUCCESSION.— Un  onrateur 
a  line  siiceossion  vacante  ne  representp 
qut!  la  successioji  et  le  (I(''t'nnt,  Pt  qu'il 
ne  pout  deinamler  la  millite  fl'un  atite 
fait  par  lo  <letunt  en  fraiulo  do  ses 
creanciers.  Cette  action  n'appartient 
qu'aux  creanciers.  Lamarche  &  Pauze. 
M.  .Indgment  reversing,  .31  Oct.,  ISSo. 
Sir  A.  A.  Dorion,  C.  .K,  ifonk,  Ramsay, 
Tessier,  Eaby,  .1.1.  Hep.  ;!  Dec.  d'A.  26:). 

VACATION Jiidijmeiif  in — Notwith- 
standing art.  4r)9  C.  J*.  C.  tlie  court 
cannot  ailjourn  to  any  day  between  "Jtli 
.July  and  I st  September  (the  long  va- 
cation) lor  the  puri)0se  of  rendering 
judgment  in  cases  heard  and  taken 
under  advisement  (hu'ing  term  before 
.such  vacation. 

Art.  46'.)  C.  r.  C.  only  gives  the  court 
tlie  right  to  adjourn  for  rendering.judg- 
ment  to  a  day  upon  which  it  is  not  pro- 
liibited  by  art.  J  C.  i'.  C.  from  sitting, 
and  that  art.  1  0.  P.  C  in  etJect  abso- 
lutely prohibits  this.  The  Richelieu 
Co.  &  Anderson.  M.  Judgment  revers- 
ing, 22  March,  1870.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  IJamsay,  Sanborn,  '  3ssier, 
JJ.  Eeported  22  J.  21'.t.  7  Rev.  Leg. 
()2r.. 

VALUATION  ROLL— To  amend  a  roll 
of  valuation  is  not  to  make  a  new  roll. 
So  although  a  local  municipality  has  an 
imlimited  power  to  revise  and  correct 
a  roll  of  valuation,  it  has  not  power 
to  substitute  an  amended  roll  for  the 
new  roll  which  it  is  obliged  by  law  to 
make.  Morgan  et  al.  &  Cot4  et  al.  M. 
Judgment  reversing,  22  June,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J.  hiv  A.  A.  Dorion,  C. 
.1.  and  Tesriier,  J.,  dissenting.  Reported 
;>  Leg.  News  274. 

Where  the  lavy  requires  three  valua- 


tors and  the  valuation  roll  is  made  \>v 
three,  only  two  of  which  were  legally 
appointed,  the  roll  will  bo  set  aside. 
Itolfe  et  al.  <t-  The  Corporation  of  I  he 
Township  of  Stoke.  M.  .Judgment  re- 
versing, ?,  February,  1S8(J.  Sir  A.  A. 
Dorion,  Monk,  Hamsay,  Cross,  J.J.  Rep. 
24  J.  21;;  and  2  Leg.  News    lO.'i. 

VENDORS  PRIVILEGE.— In  accordance 
with  a  usage  of  trade  at  ^Montreal, 
AppellHuts  borrowed  from  Brown,  Mac- 
Minn  «fe  Co.  a  <iuantity  of  corn,  deposit- 
ing a  sum  of  money  as  security  tor  its 
return.  Two  or  three  days  before  tlio 
insolvency  of  the  lattci-,  Appellants 
returned  the  corn,  but  neglected  to 
exact  the  re-payment  to  tliemoftlie 
money  deposit.  The  corn  was  imuu - 
diatfly  afterwards  sold  by  Brown 
McMin  k  Co.  and  the  procec^ds  of  the 
sale  subsequently  collected  l)y  the 
assignee  of  their  estate  appointed  un- 
der the  Insolvent  Act  of  ISiiy. 

Held  :  That  the  Appellants  had  no 
lien  or  privilege  on  these  proceeds  i'or 
the  amount  of  said  unreturned  money 
deposit.  Brown  el  al.  J;  Anr/n.i  et  al. 
M.  Judgment  confirming,  4  Februaiv, 
j  ]87y.  Sir  A.  A.  Dorion,  C.  .J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Reportccl 
24  J.  J.  2  Leg.  News  92. 

VENIRE  DE  NOVO.— If  the  Plaintiff 
fails  to  appear  when  the  cause  is  called 
for  hearing  he  may  be  non-suited  ;  but 
the  non-suit  may  be  set  aside  and 
venire  de  novo  may  be  ordered,  accord- 
ing to  English  practice,  on  payment 
of  costs  by  Plaintiff.  Bain  &  White  et 
al.  M.  Judgment  reversing,  22  Nov., 
1881,  Sir  A.  A.  Dorion,  C.  .J . 

VICE  DE  CONSTRUCTION.— The  iron 
founder  who manufactmes  and  places  in 
position  the  girders  and  other  iron  sup- 
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ports  of  a  roof,  under  a  contract  in  which 
it  is  st  ipulated  that  lio  is  not  responsible 
lor  tho  design,  and  who  executes  his 
work  according  to  the  plans  and  speci- 
tications  furnished  him  by  the  architect 
employed  by  the  proprietor,  is  not 
lial)le  for  any  damage  caused  by  tlie 
tailing  of  the  roof,  in  consequence  of  the 
insiifHcioncy  of  tho  design,  plans  and 
specilications  of  such  girders  and  other 
iron  supfiorts.  T/ie  St.  Patrick's  Ball 
Association  Si  Gilbert  et  al.  Judgment 
confirming,  29  January,  187.S.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  i?amsay,  Tessier, 
Cross,  JJ.  l{or>orted  L'3  J.  J.  1  Leg. 
News  lie.  'JKev.  Log.  612. 

VICE  REDHIBITOIRE— Crib-biting   is 

II  vice  rcdhibitoire.  The  Judgment  of 
the  court  below  hell  that  riaintifli" 
knew  of  tho  vice.  The  Court  of  Appeal 
arrived  at  a  ditt'orent  conclusion  on  the 
evidence.  Drolet  (t  Laperriire.  M. 
Judgment  reversing,  Hi  September, 
187.").  Dorion,  C.  J.,  Monk,  Taschcroau, 
Hamsay,  Sanborn,  JJ.  Kep.  12  Kev. 
Leg.  ;5.^'J. 


Donihee  <0  Murphj.  M.  Judgment 
contirming,  4  February,  IS70.  Sir  A.  A. 
Dorion.  V.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  ,]ih  Rep.  2  Leg.  News  04. 

AVhero  there  is  an  exchange  of  horses  ; 
and  a  hon  giien  as  xonlie,  on  an  action  i 
on  the  bon  Defendant  cannot  set  uj)  by  ! 
exception   a   vice    rcdhibitoire    of  the 
horse  received  by  him,  unless   ho  has  '■ 
useil  reasonable  diligence  to  set  aside 
the  exchange      (l")oO  C.  C.)   and   the  ; 
maxim  quoi  sunt  temporalia  ad  aijen- 
'him  sunt  pcrpetiia    ad    excipienduw,  ' 
docs  not  apply.  PoupartA-  Verronneaii.  \ 
Judgment  confirming,   29   Jan..    IS7S.  ■ 
Dorion,  C.  J.,  Monk,    Ramsay,   Tessier, 
Cross,  JJ.  I 

There  is  no  special  time  for  institu- 
ting the  action  redhibitoire  under  the 
Code.  It  must  be  brought  with  reason- 
iible  diligence  according  to  usage.  Lan- 
liner  cfc  Champagne.  M.  Judgment 
contirming,  June,  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger,  JJ.  Tas- 
chereau, J.  dis. 
25 


VILLAGES.  —  Aux  termes  du  Code 
Mimicipal  i34  Vict.,  c.  08,  art.  19,  §  .i) 
les  "  munici[)alites  locales  "  compren- 
nent  les  municipalites  do  villages. 

i      L'articlo   27  du  meme  code  ne  fait 
1  qu'indiquer  quelles  municipalites  rura- 
les  seront  considerees  comnie  munici- 
palites locales,  sans  egard  aux  munici- 
palites do  villages,  qui  tombent  sous  la 
!  regie  genorale  otablie   par  I'art.  19,  §  3. 

I  Par  consequent  uno  compagnie  du- 
:  ment  incorpo.ae  en  vertu  de  1  acte  33 
i  Vict.,  c,  3-',  avait  le  droit  d'empierrer 
i  un  chorain  de  front  dans  les  limites 
!  d'une  municipalito  de  village,  d'y  poser 
I  des  barrieres  ot  d'y  percevoir  des  pea- 
!  ges. 

i 

En  vertu  <hi  dit  acte,  une  telle  com- 
I  pagnie  a  le  (hoit  d  exiger  un  peage 
!  pour  une  fraction  de  millo  parcourue, 
I  pourvu  que  sur  touto  la  longueur  du 
i  (diemin  parcouru  le  taux  n'oxcede  pas 
j  le  montant  par  mille  fixe  par  la  cedule 
B,  du  tlit  statut.  La  Cie.  du  Chcmin  de 
P^ar/c  de  la  Poinle- Claire  ct*  Leclerc, 
M.  Judgment  reversing,  9  December, 
1SS4.  Sir  A.  A.  Dorion,  C  J.,  Monk, 
I  Ramsav,  Tessier,  Baby,  JJ.  Rep.  M.  L.. 
j  R.  I.  Q.  B.  29(>. 

t 

I  VIS  MAJOR.— It  is  incumbent  on  a 
party  alleging  force  majeure  as  a 
justificatioir  to  prove  it.  So  when  a 
(derk  was  entrusted  by  his  employer 
with  money  to  make  j^urchases,  and  he 
could  not  produce  the  money  and  said 
it  had  been  stolen  from  him,  he  was 
held  liable  for  the  money,  failing  to 
prove  that  it  had  been  stolen  from 
him,  and  that  he  had  used  due  diligence 
to  protect  it.  Gravel  tfc-  Martin  et  al. 
M.  Judgment  confirming,  June,  1874. 
Taschereau,   Ramsay,  Sanborn,    Loran- 


ger 


J.L 


Taschereau,  .J.  dis. 


Fire  is  not  necessarily  presumed  to 
he  force  majeure.  The  Canadian  Xavi- 
gation  Company  &  McConkei/.  M.  Judg- 
ment confirming,  14  Dec,  1877.  Sir  A. 
A.  Dorion,  C.  J  ,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.  Rep.  1  Leg.  News  23. 
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WAGES III  iin  action  Ibr  wajios  l)y 

domestics  or  farm  servants  in  tlie  ab- 
sence of  written  proof,  the  master 
may  otter  his  oatli  as  to  the  conditions 
of  the  enjiagement,  and  as  to  the  fiiot 
of  the  payment,  accompanied  hy  a  de 
tailed  statement,  if  the  oath  l)e  not 
offered  by  the  master  it  may  ho  ilc- 
ferred  to  liim,  and  is  of  a  decisoi'y  na- 
ture as  regards  the  suhjoots  to  wliicli 
it  is  limited.   !(;('(',»  C.  C.  " 

Le  maitre  qui  renvoio  son  engage, 
sans  I'aison  sufiisanto,  sera  condamne  I'l 
lui  payer  des  doinmages  cgaux  au  moii- 
tant  i)erdu  par  I'engage  pendant  lo 
temps  pour  lequel  il  n'a  pas  cte  em- 
ploye, aussi  a  la  difference  des  gages 
par  lui  gagnes  ailleurs.  Robinson  if- 
McMiUan.  M.  Judgment  confirmini;, 
2A  April.  IS.srj.  Sir  A.  A.  Dorion,  C.  X., 
Monk,  Uamsay,  Cross,  Baby,  .1,1.  Monk, 
J.  dis.  Kep.  1  ;J  Ilev.  Leg.  oOo. 

WAGES  AS  CLERK.— yl  case  of  evid- 
ence  Mc Arthur  et  al.  A  Dorion.     M, 

Judgment  confirming,  18  September, 
liSTM.  .Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsiiy,  Tessier,  Cross,  J,J. 

WALL— Where  the  Plaintift"s  wall  is 
not  plumb  but  leans  over  his  neigh- 
bour's land  and  the  neighbour  also 
buikls  a  wall  which,  following  the  in- 
clination of  Plaintiff's  wall,  is  raised 
above  it,  and  is  terminated  so  as  to 
make  it  appear  plumb,  an  action  will 
be  dismissed  which  claims  indemnity 
from  the  l)uilder  of  the  seconti  wall. 
Quinn  A-  Leduc.  M.  Judgment  revers- 
ing, 27  May,  1.SS2.  .Sir  A.  A.  Dorion,  C. 
.1.,  Han)siiy,  Tessier,  Cross,  Baby,  J  J. 
Hep.  0  Leg.  News  2S7. 

Campbell  &  McKinnon — As  to  in- 
demnity for  superstructure,  and  mean- 
ing of  "  Jleberge."  M.  -Judgment  con- 
firming, 27  January,  1870.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  JJ.  Ramsay, 
J.  dis.  as  to  works  not  exiting  when 


the   Defendant  settled 
for  superstructure. 


with   Plfiiiititl 


WAREHOUSEMAN.— By  the  Statiit( 
,'>4  Vict.,  c.  '),  s.  48.  the  owner  of  gooi|> 
giving  a  wai'chouse  receipt  as  a  waio 
liotiseman  is  j)ut  in  the  same  position 
as  any  other  warehou-oman  so  doin;.'. 
The  Molson's  Bank  <f'  Lanand.  M, 
,Iudgnientr<'versing,  22  Xoveml)or,ISs|, 
Sir  A.  A.  Dorion,  ('.  ,1.,  Uamsay,  Tessioi. 
Cross,  liabv,  -I'L  Rep.  "<  Leg  News  2(i;;, 
2  Dec.  d'A.  1S2. 

WAREHOUSE  RECEIPT.— A  <locuiiieiit 
in  the  form  following  was  a  warehouse 
receipt,  and  not  a  mere  delivery  order: 

"  Received  Irom  Ritchie,  Gregg,  Gil- 
lespie iV;  Co.,  on  storage,  in  yard  (irev 
Nun  street,  the  following  meichandiso, 
viz  : 

«  (300)  Three  hundred  tons  Xo.  1 
Clyde  pig  iron,  stora;:e  free  till  oponiin' 
of  navigation.  » 

"  Deliverable  only  on  the  surrondei 
of  this  receipt  properly  endorsed. 

"  Montreal,  Oth  March,  187;].  Tlioiua- 
Robertson  «fe  Co." 

The  parties  signing  the  above  ware 
house  receipt,  unpaid  vendors  of  tlii- 
iron,  could  not  pretend  that  it  was  iioi 
a  warehouse  receipt  inasmucli  as  they 
were  not  warehousemen,  as  against;! 
holder  of  such  receipt  in  good  faith. 


Such  warehouse  receijit  may  be  trail- 
ferred  by  en(kirseinent  as  collateivil  se 
curity  for  a  debt  contracted  at  the  time. 
in  good  i'aith,  the  i)ledgee  having  no 
notice  that  the  pledgor  is  not  authorized 
to  pledge,  the  proof  of  such  knowledge 
being  on  the  party  signing  the  receipt. 

An  obligation  contracted  at  the  time 
may  be  made  to  cover  future  advancse, 
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hut  not  past  in(lebto(hiess.  Robertson  el 
al.  <0  Lajoie.  M.  Judgment  ooiiHniiing, 
J'J  January,  IH7H.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  ilamsay,  Toscior,  Cross,  JJ. 
CVo.ss,  J.  <lis.  Uei).  '21  J.  JO'J,  1  Leg. 
News  lUO. 

It  is  not  necos«ary  that  a  copy  of  tho 
declaration  in  an  action  of  reveiidica- 
tion  should  he  served  by  a  baililf  at  the 
I'rothonotary's  oftice ;  it  is  sutliciont 
that  a  copy  be  tiled  at  the  office. 

Warehouse  receipts  granted  without 
authority  by  the  presitlent  and  secreta- 
ry of  a  (company  not  doing  business  as 
warehousemen  are  invalid.  Hearle  <0 
lihind.  M.  Judgment  confirming,  U'J 
January,  1S78.  Keported  22  J.  239.  1 
Leg.  News  101. 

WARRANTY— The  description  of  a 
lot  of  land  bounded  on  one  side  by 
"  Belmont  Avenue",  when  in  fact  there 
is  no  such  avenue  in  existence,  but  only 
an  avenue  projected  by  a  neighl)Ourin 


ed  in  a  proper  manner.  Ibbotson  Jk  Oui- 
met.  M.  Judgment  reforming,  2!  Dec., 
1870.  Sir  A.  A.  Dorion,  C.  .1.,  Monk, 
Hamsuy,  Sanborn,  Tesaier,  J.J.  Itep.  2! 
J.  r);i. 

A  note  payable  on  tlemand,  given  to 
a  bank  to  seciu-e  an  overdrawn  account 
of  the  maker,  as  well  as  to  secure  tiie 
forbearance  of  the  bank  for  other  ad- 
vances, must  bo  considered  in  the  light 
of  a  (!ontinuing  guarantee,  and  that  the 
endorsers  of  sucli  a  note  are  not  reliov 
ed  from  their  liability  by  the  fact  that 
the  bank  ilid  not  make  a  demand  of 
payment  till  after  the  insolvency  of  the 
maker,  about  twenty-seven  months 
after  tlie  date  of  the  note.  The  Mer- 
chant's Hank  A  Whitfield.  M.  Judg- 
ment reversing,  2'A  Sep.,  188 1.  Sir  A.  A. 
Doi'ion,  C.  ,J.,  Monk,  Ramsay,  Cross, 
Baby,  J  J.  Itep.  2.  Dec.  d'A.  157. 

A  guarantee  given  to  a  Bank,  which 
afterwards  was  amalgamatetl   with  an- 


ZZ  'i«TnVrvv7r,.nnf v' t    ,r  aMPh    otl^^''  ^ank,  did  uot  bind  the  guarantor.^ 
proprietor,  IS  not  a  warranty  that  such  '    ^^^^,..,.   .?    .      „,, 


avenue  will  be  made.  Wood  tt-  St.  Ger- 
main, et  al'  M. .Judgment  coniirming,  24 
Nov.,  1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
]!amsay,  Tessier,  Cross,  J.J. 

The  warranty  "  to  go  out  in  tow"  in 
a  policy  of  insurance,  without  its  being 
?;|joeitied  how  i'ar,  is  complied  with  by 
tlie  towing  of  the  vessel  out  from  the 
wharf  where  she  was  lying,  the  expres- 
sion not  being  technical,  and  having  no 
si)ecial  meaning  by  usage  in  the  port  of 
(Quebec.  Connolly  <t'  The  Provincial 
Insurance  Comj>any.  Q.  Judgment  re- 
versing, 7  December,  1877.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ilamsay,  Tessier, 
Cross,  J  J.  Monk  and  Cross,  J.I.  dis. 
Rep.  ILeg.  News  3o  and  43. 

Note— This  case  was  reversed  in  the 
Supreme  Court,  5  S.  C.  Kep.  2,58. 

An  imperfect  wooden  drain,  connect 
ing  the  closets  and  sinks  of  a  house 
with  the  common  sewer  in  the  street  of 
a  city,  is  a  latent  defect  against  which 
the  seller  is  obliged  by  law  to  warrant 
the  buyer,  where,  from  the  character 
of  the  house,  the  buyer  had  reason  to 
believe  that  the  drains  were  construct- 


towards  the  consolidated  Bank  'The 
Consolidated  Bank  <t  IVie  Merchant  .i 
Hank.  M.  Judgment  continuing,  27 
May,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay.  Cross,  Baby,  JJ.  Monk, 
J.  dissenting.   Rep.  0.  Leg.  News  284. 

An  undertaking  to  give  a  party  an 
introduction  to  a  tirm  of  responsibility 
and  stamling  is  to  be  understood  a  firm 
having  that  standing  at  the  time  of  the 
introduction,  and  it  is  not  a  guarantee 
of  continued  solvency.  Broion  &  Gor- 
don et  al.  M.  Judgment  confirming,  !',• 
Jan.,  1882.  Sir  A.  A.  Dorion,  C.  J.,  Ratn- 
aay,  Tessier,  Cross,  Baby,  JJ.  Rep.  5 
Leg.  News  300. 

Un  defendeur,  dans  une  cause,  peut 
appeler  en  garantie  une  seule  des  per- 
sonnes,  tenues  conjointement  et  soli- 
dairement  a  la  garantie,  et  qu'il  n'est 
pas  tenu,  avant  de  proceder  contro  I'un 
d'eux,  ou  plusieurs  d'entre  eux,  de 
mettre  en  cause  tons  les  garants  tenus 
conjointement  et  solidairement.  Ross 
et  al.  &  Ross.  Q.  Judgment  reversing, 
7  May,  1884.  Sir  A.  A.  Dorin,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
,  J.  dis.  Rep.  14  Rev.  Leg.  1. 
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The  order  to  "  /jivo  bearer  what  ho 
wants  "  does  not  contain  a  oontinninj; 
■guarantee.  Lacroix  Aj  Jliihiier.M,  iFudg- 
ment  rever-sinj,',  Ki^Miircli,  1S77.  Monk, 
UamHay,  .Sanborn,  'I'essier,  J  J.  Kep.  lil 
J.  ;}27. 

Con  (in  II  in  (/-r.  McGreevy  X-  Mai/rand. 
Judgment  confirming,  7  Juno,  IHIH. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Hamsay, 
Tessier,  CroHS,  iJJ. 

V.  Foley  et  al.  A  Cross  et  al.  M.  Judg- 
ment, 22  March,  IHTO.  Dorion,  0  J., 
Monk,  Kamt^ay,  Sanborn,  Tossier,  JJ. 

WATER  COURSE— A  boumlary  ditch 
is  not  a  watercourse.  See  ai tides  420, 
424,  »(u,  S82  M.  C.  Dastous  &  Nolan. 
Q.  Judgment  contirming,  N  March,  1875. 
Dorion,  C.  .1.,  Monk,  Taschereau,  Kam- 
say,  Sanborn,  JJ. 

Although  it  is  within  the  attributes 
of  municipaHties  to  make  by-laws  and 
prods  verbmix  for  tlie  opening  of 
watercourses,  and  a  person  injured 
thereby  may  have  exercisotl  his  riglit  of 
appeal  to  the  coimty  council,  and  tho 
proc&s-verbal  lias  been  confirmed  by 
the  county  council,  nevertheless  such 
confirmation  is  not  a  bar  to  an  action 
to  set  aside  tlie  proems  verbal,  where  it 
orders  something  to  be  done  which  is 
in  itself  contrary  to  law.  And  so,  where 
the  effect  of  a  water-cour.se  established 
by  prods-verbal  was  to  aggrevate  great- 
ly the  servitude  which  the  I'laintiff's 
land  hiid  to  bear  owing  to  its  being 
lower  than  that  of  his  neighbours,  it 
was  held,  that  he  was  entitled  to  bring 
suit  to  have  iho  prods  verbal  set  aside, 
although  he  had  appealed  previously 
to  the  county  council  and  the  procds- 
verbal  had  been  confirmeil  thereby. 
La  Corjioraiion  de  la  paroisse  de  S(e. 
Anne  du  Jioiit  de  lisle  ct  Reburn.  !M. 
J'ldgment  confirming.  20  Nov.,  1884. 
Monk,  Kamsay,  Tessier,  Cross,  JJ.  Kam- 
say,  J.  dissenting.  Rep.  M.  L.  It.  I.  Q. 
B.  200,  4  Dec.  d'A.  ]«J2,  8  Leg.  News  07. 

WATER  POWERS  AND  USE  OF  WATER. 

Waste.  —  A  question    of   evidence 

Doutre  &  Robert.  M.  Judgment  con- 
firming, December,  1874.  Dorion,  0.  J., 


^fonk,  'i'aschereau,    Itamsay,  Sanborn, 
JJ,  Taschereau,  J.  dissenting. 

WAY-BILL — A  waybill  by  common 
carrier  for  goods  may  he  transferred  hy 
endorsement,  like  a  bill  of  ladiiiiJ:. 
Being  so  transferred,  and  the  earner 
being  notified  of  the  transfer,  the  goods 
can  only  bo  delivered  to  the  holder. 

Tho  agent  of  a  Railway  Company  in 
charge  of  one  of  its  stations,  will  bo  pre- 
sumed to  bo  authorized  to  give  sucii 
waybill  (styled  "  shipjjing  bill"  iti  the 
formed  used),  and  tho  company  will  im 
bound  by  his  acts  in  this  respect.  The 
Grand  Trunk  Railway  I'o.  Si,  Shaw, 
Judgment  contirming  that  of  Siiperioi' 
Court,  December,  187").  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

WIDOW — A  widow  had  a  direct  in- 
terest in  a  suit  regarding  her  late  bus- 
Imnds  estate  but  was  not  a  party  to 
tho  suit,  which  was  between  tho  exe- 
cutors, intervening,  and  a  third  party. 
She  was  examined  as  a  witness.  The 
coiu't  declined  to  express  any  opinion 
as  to  her  competence  to  be  a  witnetis, 
as  with  her  evidence  there  was  not 
sufficient  to  reverse.  Crnice  et  al.  & 
Darmodi/.  Judgment  contirming,  Dec, 
187").  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  J J. 

WIFE. — A  married  woman  may  valid- 
ly renounce  her  priority  of  hypothec  in 
favor  of  a  third  person  who  is  lending 
money  to  her  husband  on  the  security 
of  his  real  estate. 

Such  renunciation  in  favour  of  a 
third  party  does  not  deprive  theAvifeot 
her  rights  against  other  mortgage  cre- 
ditors inferior  in  rank  to  herself.  La 
Soci4t€  de  Construction  Montarville  vs. 
Cousiiieau  it  vir.  M.  Judgment  con- 
firming, 3  Feb.,  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Hamsay,  Tessier,  Cross,  JJ. 
Rep.  3  Leg.  News  329. 


A  married  woman  who  appeals  must 
be  authorized,  and  an  appeal  brought 
without  authorisation  will  be  rejected. 
St.  Jean  A-  The  Metropolitan  Bank.  M. 
Judgment  rejecting  appeal,  September, 
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\s' \,   jronk,  Taschoreiiu,  Hainxaj',  .San- 
horn,  .1.1. 

Whore  goods  arc  sold  to  the  huHb;ind 
and  credit  is  given  to  him,  his  wifo  so- 
jiaiated  as  to  pioporty  will  not  bo  hold 
lial»lo.  Tiio  case  of  Jlialonct  al,  ((•  Mar- 
cedu,  rf'forr(((l  to  L*.'j  .1.  4').  I'aqnetic  lO 
(hirrliii  el  nl.  M.  .Fudgiiiontcoiiflrmiiig, 
14  -lune,  KS7'.>.  Sir  A.  A.  Dorion,  (.".  .1., 
Monk,  Kamsiiy,  Tcssior,  Cross,  JJ.  Hop. 
•2.  hcf.'.  News  I'KI. 

A  wifo  siparie  de  hiens  is  not  liable 
for  tho  i)rico  of  neccssaiios  furnishoil 
to  the  husband,  and  on  his  credit. 

Nor  can  she  boconio  liable  by  on- 
iloising  iiis  pro,nissory  note  given  in 
])iiynient  of  suidi  ell'octs.  Jhiiiteaii  <?• 
Jlaniex  cl  vir.  M.  .Fudguiont  ro versing, 
L'lMuno,  ISSO.  .Sir  A.  A.  Dorion,  C.  .1. 
Monk,  Kamsuv,  ('ross,  .1,1.  Monk,  J., 
(lis.  ]{op.  ;i  Log.  News  IM\,  l2.j  .J.  24;j. 

Can  a  married  woman  hind  herself 
with  her  husband  and  how !  Can  she 
renounce  to  her  reprises  ? — Those  ques- 
tions were  raised  in  Panel  A.  Jfainel 
luit  not  decided.  (I.  December,  IS74. 
l)(>rion,  c;.  .1.,  Monk,  IJamsay,  Sanborn, 
Jh'Cord,  ,I,J. 

A  nuirriod  woman,  authorized  by  her 
Inislnuid,  can  bring  an  action  of  dam- 
ages in  her  own  name  for  personal 
wrongs.  Dame  Sarah  Ann  Waldon  el 
rir.  A  Dame  Maria  While  et  vir.  .1  udg- 
ment  confirming,  30  June,  188(3.  Monk, 
Kauisiiy,  Tessier,  Cross,  Baby,  JJ. 

A  married  woman  is  liable  on  an 
obligation  entered  into  by  her  with  a 
party  in  gooil  faith  to  borrow  money, 
although  the  money  bo  employed  to 
pay  her  husband's  debts.  Martel  & 
Prince.  Q.  Judgment,  0  March,  1877. 
-Monk,  Kamsay,  Siuiborn,  Tessier,  .JJ. 
Monk,  J,,  dis.  "l?cp.  8  Rev.  Leg.  138. 

La  femme  mariee  sous  le  regime 
ilexclusion  de  communaute,  pent  em- 
pruntor,  avec  rautorisationdesonmari, 
<-'t  que  I'obligaticn  qu'elle  contracte 
pour  le  capital  et  les  interets  n'est  pas 
prohibee  par  I'article  1301  C.  C.  /ioss 
if"  La  SociM  Permanente  de  Construe- 


lion.  Q.  .Judgment  confirming,  4  Dec, 
I8S2.  Sir  A.  A.  Dorion,  C.  .1.,  Monk, 
Hamsiiv,  Cross,  Baby,  J  J.  Kep.  12  Kev. 

Log.  i;m. 

WILLS A  case  of  ovidonco  as  to  in- 
sanity. JJixon  el  al.  A  Close.  M.  Judg- 
ment confiriuing,  Doc,  1874.  Monk, 
Tasclioroau,  Ramsay,  Sanborn,  Sicotte, 

Where  a  testator  inakos  a  will  while 
labouring  under  tho  oflbcts  of  delirium 
tremens,  iind  dies  shortly  afterwards,  the 
will  will  be  declared  iuvalitl.  Chapleau 
et  vir.  <t  Chapleau.  Judgment  confirm- 
ing, 18  Sop.,  187S.  Dorion,  0.  .J.,  Monk, 
Ramsay,  TVssior,  Cross,  J.T. 

Question  of  fact  as  to  condition  of 

teslatri.v    when    will  made Evidence 

thatsiio  dictated  tho  will,  unil  that  the 
universal  logateo  had  accepted  the 
succession.  Jiilodeau  A  Turcotte.  Q. 
.ludgiuent  reversing,  .'»  (,)ct.  IS82.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Whore  by  will  there  is  a  reasonable 
and  ordinary  disposition  of  pro|)erty 
by  a  mother  to  hor  children  it  will  be 
an  indication  that  the  testament  ex- 
presses the  real  intention  of  tho  de- 
ceased. And  although  tho  testatrix 
bequeaths  her  property  to  her  husband, 
charged  with  obligations  to  their  child- 
ren, this  will  not  be  considered  as 
tliflVring  materially  from  the  intention 
expressed  on  other  occasions  by  tho 
testatrix  that  sho  intended  to  leave  her 
property  to  her  children.  Couln  it  Con- 
III  et  al.  M.  Judgment  confirming,  24 
Nov.,  1882.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  J,J. 

Undue  influence — Dorion  <b  Dorion. 
.Judgment  confirming,  22  .June,  187(5. 
Monk,  Ramsay.  .Sanborn,  Tessier,  Si- 
cotte, .T.J.  Sicotte,  .1.  dis.  Rep.  9  Rev. 
Leg.  97. 

Insanitjj. —  Undue  influence. — A  case 
of  evidence.  Turner  et  al.  k,  Turner  et 
al.  M.  .Judgment  confirming.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Monk,  J.  dis. 
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Obtained  hi/ fear.~-(.^noHi\on  of  ovi- 
()«ince.  Voufii  Sc  Cnutn  et  al.  M.  Jiulj^- 
ment  conliriniiiji:,  24  Nov.,  ISH2.  Monk, 
itamHay,  'ressior,  Cross,  Baliy,  J.J. 

Prnperttj  biqiieal/ieil  declared  "insai- 
sinsable.  "  —  Wliero  piojtorty  was 
boquoutliod  witli  the  conditinii  tliat  it 
sliotild  1)0  iinsoixable,  and  was  biiI)h 
tituto<l  to  tlie  children  of  the  lieirs,  and 
tlu)  executors  sold  a  portion  to  one  of 
tlie  lieirs,  field,  that  the  ellect  was  to 
mako  a  partition,  and  the  revenues  of 
saitl  property  were  unseizahle,  and  the 
iji'cv^  who  had  borrowed  on  the  seeiirity 
of  8u<'h  property  is  not  estojjpcd  I'roni 
jtleadin;?  the  i nsa i.sis.ia bilil^  oi  tho  re 
venues.  Mulson  <t-  Carter.  M.  Judg- 
ment reversiufr,  24  March,  IfiS.'i.  Sir  A. 
A.  Dorion,  ('.  .1.,  Monk,  Kanisay,  Cioss, 
Baby,  J.I.  Wuiiisay,  J.  dissenting  thoujrht 
that  the  //rei'tf  was  i>rocluded  from 
setting  uj)  iiis  own  fraud. 

But  the  wife  and  chihlren  (/rcri^s, 
who  intervened,  had  no  interest  as  to 
the  revenues  accrued  during  the  life 
time  ol'  the  j/rev^.  Holmes  d;  Qirlfr. 
M.  Judgment  continuing  the  same  day 
and  belbre  the  same  judges.  Monk,  .F. 
(lis.  Kep.  6  Leg.  News  372.  3  Dec.  d'A. 
279. 

Tlio  terms  of  the  will  in  (|uestion  in 
this  case  were  so  comprehensive  tliat 
the  executor  could  endor-e  accomnioil- 
ation  promissory  notes  which  would  bo 
binding  on  the  estate  of  the  testatrix. 

Said  notes  being  so  binding,  the  pro- 
perty of  the  estate  could  be  seized  and 
sold  for  their  payment,  notwithstanding 
a  clause  in  the  will  that  none  of  the 
property  of  the  testatrix  could  be  seized 
and  sold,  except  for  debts  recognized 
as  such  by  her  actual  signature  or  to 
which  she  was  actually  a  party.  Lionaia 
et  al.  &  The  Molson^s  Hank.  M.  .Judg- 
ment conlirming,  20  September,  liSS2. 
Monk,  Kamsay,  Tessier,  Cross,  Baby, 
.TJ.  Tessier,  Cross,  JJ.  dis.  Rep.  2t)  J. 
271.  5  Leg  News  364.  2  Dec.  d'A.  11(4. 
Reversed  in  the  Supreme  Court. 

Legacy  to  husband  and  wife  bi/  the 

parent  of  one  of  them Unlegsd'hn 

meubles  fait  aux  deux  conjoints  par 


WILLS 


im 


mnriago,  par  I'liscendnnt  do  I'un  d'eux, 
est  cense  fait  a  I'epoux  succesaiblo  stml, 
et  non  aux  deux  <'onjointeuien  ;i 
moins  d'ime  declaration  expresse  a  cet 
ellet.  (Art.  I27t'i  C.  C.i  Dubois  et  ux.  A- 
lioucher.  (I.  Judgment  reversing,  s 
October,  IS,s;;.  Sir  A.  A.  Dorion,  C  .1., 
Ramsay,  Tessier,  Cross,  JJaby,  JJ.  Kep, 
3  Dec.  d'A.  241. 

Insanilij — Kccontricity  is  not  proof 
of  insanity,  nor  can  it  be  deduced  from 
a  Hubsecpiont  interdiction  that  the  tcs 
tator  was  insane^  at  the  time  of  hi> 
making  the  will.  Jfiisscll&.  Lrf'ran^ois. 
(^  . Judgment  confirming,  4  l"'obruarv, 
i«82.  Sir  A.  A.  Dorion,  C.  J'.  Ramsay, 
Tessier,  Cross,  Jial>y,  J.L  The  Cliiol 
.Justice  dis.  Rep.  2  Dec.  d'A.  24").  This 
case  was  jeverscd  in  the  Supreme 
Court. 

Exercise  of  poirer  under  n'ill.—X  wife 
commune  en  biens,  constituted  by  will 
her  husband  her  universal  legatee, 
charging  him  to  return  her  real  estato, 
either  byilonation  entrc  vij's  or  by  will, 
to  such  of  her  children  or  grand  children 
as  he  might  select,  subjec't  to  sucli 
charges  as  he  might  impose.  The  lius 
band  by  his  will,  without  refering  to 
his  wife's  will,  appointed  throe  of  his 
grand-chil(h'en  his  universal  legatees, 
and  sul)stituted  to  them  some  of  his 
great  grand-cliildren.  Jfeld,  that  this  was 
u  valid  exercise  of  the  power  conferred 
on  him  by  the  wife's  will,  great  grand- 
children being  included  in  grand  child 
ren,  and  the  husband  moreover,  having 
power  to  impose  charges.  Ji'oi/  ^  Pineaii. 
Q.  .Judgment  reversing,  (i  Leg.  Nows 
10.  3  Dec.  d'A.  140. 


Where  an  estate  was  devised  to  A,  in 
trust,  with  power  to  divide  among  As 
chiklien  in  such  proportion  as  A  sliould 
appoint  by  his  will,  and  in  default  ot 
such  appointment  the  estate  to  go  to 
the  chililren  share  and  share  alike; 
Held,  that  an  appointment  by  will  to 
certain  of  the  children,  to  the  entire 
exclusion  of  one  or  more,  was  a  valid 
exercise  of  the  j)Ower.  Abbott  et  al.  k 
Mc  Gibbon.  M.  Judgment  reversing,  1'.' 
May.  1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Kep. 
7  Leg.  News  179. 


mt  reversing, 
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A  will  (lt<cliir«M|  null  us  a  will  in  notii- 
riiil  t'oriiii  Hiiiy  l>*^  invokiMluuil  il<>i*liir<M| 
;.'iI(m1  iiml  valiil  an  a  will  in  tlio  t'onn 
di'iivi'il  i'l'iini  tint  laws  nt'  Kngland.  A 
will.  ni.uU'  •>y  II  pHPHon  wholia^  Ifwt  tlm 
lai'iilty  "I  mil  e  III  be  ri  lit/  ii-nnln,  hut 
ulioM-  int<*lloct  DMuains  nniinpairod  as 
to  tiling'-*,  will  \n^  niaintainiMl  liy  the 
('i)iiit.  Miiniiiis  tV  Mitrqilis,  (}.  .Iml^'- 
iiicnl  I'ontirniinji,  4  March,  IH7.").  Sir  A. 
A.  Dorion,  C.  .1.,  >ronk,  IJainsay,  San- 
liiiiii.  I'laninndon,  .I.F.  .  jported  I  CJ.  L. 

i;.  .'.0. 

A  liolo^rai»h  will,  on  the  I'aoo  of 
wiiicli  appear  certain  ovor\vritin>,'s, 
I  liaii^'es  iind  alterations  of  an  iiiuna- 
l«iiiil('linnicter,will  notlie  set  aside,  and 
sjiccially  so  in  the  ahsenee  of  satis- 
lactory  i)roor  that  they  W(M'e  made  hy 
-nine  person  other  than  the  testator. 
hiirliiif/  <(•  Ti^inplclitu.  M.  Jud^tnent 
ri)iilinninj;,  'I'l  Deeemhcr,  IS74.  Monk, 
TaseherettU,  Uainsay,  Sanborn,  Siootto, 
.1.1. 

Ihrt  ordinary  provision  in  a  will,  that 
;  I!  the  testator's  just  dolits,  t'inieral  ami 
tistainentary  ((Xpeiisiea  he  paid  i>y  his 
ixociitors  as  soon  as  possible  alter  his 
K'atli,  is  not  such  an  order  or  direction 
as  would  exempt  th«  particular  leija- 
teos  I'lom  jtaying  such  liypoth(>c  to  the 
'xoiicration  ot'  the  testator's  general 
i-tate.  HarriiKftcn  et  al.  <0  Corse.  M. 
.Iu(l;.'iiient  reversing,  li4  March,  ISSl'. 
>ii'  \.  A.  Dorion,  CI.,  Kamsay, Tessier, 
•  loss,  Baby,  -IJ.  Tessier.  (,'ro.ss,  J.I.  dis. 
la'p.  L'C)  .1.  7i»,  ■)  Leg.  News  148.  j 

WINTER  ROADS— I'.  Pknaltv.  , 

WITNESS-  —  Is   the   widow  a    good  ' 
witness  to  j)rovo   a  conversation   with 
her  late  husband  in  a  suit  to  which  his 
ostato  is  a  party  ?  ' 

Is  a  l»arty  directly  interested  in  the 
iv.siilt  of  a  suit,  a  competent  witness  in 
tlio  suit,  as  for  instance  the  legatees  in 
the  suit  brought  by  executor;;  to 
niover  property  siiViject  of  the  legacy? 
Cniicc  ct  ah  «t  Carmodi/.  M.  December, 
I  ST.").  J)orion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  JJ. 


wool)   (IT   O.N    I, AND 
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ho  testimony  of  the  notaries,  before 


whom  a  cleoil  has  been  flxociited,  to 
thi>  etl'ect  that  essential  formalities, 
which  on  the  fatie  of  tlm  deed  appear 
to  have  been  accomplished,  were  not 
so.  if  alone  and  imcorrnborated,  is  in- 
sutlicient  to  establish  that  th«  deed  is 
J'liiix.  Larni'hflle  it'  I'miiLv.  (I.  .ludg- 
nicnt  eonliijuing.  |)(»rioii,  ( '.  J.,  Monk, 
Tastihcreau,  Wainsay,  Sanborn,  .1.1.  Tas- 
chereaii,  .1.  dissenting.  Iicported  I  (I, 
\..  \l.  142. 

In  an  in.Hcription  enfanr  against  the 
Shcritrs  deed,  it  was'  held:  'i'liat  tho 
inscription  iiifuiu-  filed  by  .said  Mario 
.Marguerite  Kli/abcth  Hill  against  the 
.SherifV's  deed  to  Kram/ois  (Juellct  was 
unfounded  and  that  said  deed  could 
not  be  proveil  false  by  the  inidt'iuo 
of  the  ofli(!er  who  executed  the  same 
to  tho  disparagement  of  tho  rights  of 
third  parties,  acipiired  in  good  laith 
under  said  deed.  Treiiibhtif  tt  Hill  et 
(if,  il.  .luilgment  reversing,  4  .March, 
IST').  l)orion,  (',■!..  Monk,  'raschereau, 
h'amsay,  .'^aiiborn,  .1,1.  Monk,  Ham.say, 
.1,1.  dissenting. 

Tho  declaration  by  the  notaries  that 
a  testator  is  of  un.sownd  mind  is  not 
conclusive  eviil<'nce  of  the  iact,andtho 
notary  who  received  the  will  may  be 
examine<l  as  a  witness.  Dixna  <('•  Close, 

Whore  by  a  simulated  deed  a  claim 
is  transferred  to  a  nominal  I'laintitV  the 
real  I'liuntifl'  cannot  be  a  witness  to 
establish  the  claim.  Jiernit'i' li-  Mcd'ree- 
vij.  (I.  .Iiulgment  I'onfirming,  ti  Fel). , 
I'SiSli.  Sir  .v.  A.  Dorion,  ('.  .1,,  Kamsay, 
Tessier,  Cross,  Baby,  J. I. 

Semble,  a  person  whoisgarant  of  one 
of  the  parlies,  and  also  responsible  for 
the  action,  although  not  nominally  a 
party  to  it,  cannot  be  examined  as  a 
witness.  Diitiiont  &  Aiiber/.  (^  .Judg- 
ment confirming,  7  .Fune,  l.S7".t.  Sir  A. 
A.  Dorion,  C.  •!.,  Monk,  Ramsay,  Tes- 
sier, Cross,  .1.1.  Ke[)orted  .">  .1.  L",t.').  10 
Itov.  Leg.  ;)7t). 

WOOD  CUT  ON  LAND  AFTER  SEIZURE. 

— Where  it  appears  that  the  j)arty 
accused  under  tj4t)  C.  C.  P.  did  not 
know  of  the  seizure,  and  was  not  a  tres- 
passer, but  that  he  cut  th  j  wood  under 
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WRIT   OF   POSSESSION 


an  agreement  with  the  owner  of  the 
land  entered  into  long  before  the  sei- 
zure, the  rule  will  be  dismissed.  Clou- 
tier  <fc  Cinq-Mars  et  al.  Q.  Judgment 
confirming,  5  June,  1877.  Sir  A.  A.  Do- 
rion,  C  J.,  Monk,  Kamsay,  Sanborn, 
Tessier,  J  J. 

Work  done  without  the  consent  or 
knowledge  of  the  Defendant,  and  which 
does  not  turn  to  his  profit,  cannot  ibrm 
the  basis  of  an  action ;  but  the  Plaintiff 
will  bo  allowed  to  take  away  his  ma- 
terials without  doing  damage  to  Defen- 
dant's property.  Piton  et  al.  Hi  Lepaf/e. 
Q.  Judgment  confirming,  5  December, 
J  876.  Monk,  Ramsay,  Sanborn,  Plamon- 
don,  JJ.     Hep.  7  Kev.  Leg.  603. 

WRIT. — Alias,  capias,  exception   a  la 

forme On   the   5th  December,  1870, 

the  Appellant  was  arrested  on  a  capias 
issued  on  the  2nd  December.  Finding 
that  through  the  delay  to  execute  the 
writ,  a  sufficient  delay  for  the  return 
was  not  allowed,  the  Plaintift"  took  out 
an  alias  writ,  returnable  on  the  I  Sth 
December.  Held,  (confirming  the  judg- 
ment of  the  court  below  rejecting  tlie 
exception  d  la  forme  filetl  b)-  the  Aj)- 
pellant)  that  the  iirocoeding  was  valid. 
liichanl  &  Wiirfele.  Q.  Judgment  con- 
firming, 7  December,  1877.  Sir  A.  A. 
Dorion.  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 


A  writ  of  appeal  may  be  amended. 
Cot4  k  Leclerc.  Q.  Judgment,  5  June, 
1 87.5.  Dorion,  C.  J.,  Monk,  Taschereau, 
Eamsay,  Sanborn,  J.I. 


WRIT  OF  POSSESSION.— The  adju- 
dicatairc  may  have  a  writ  of  possession 
after  tlio  expiration  of  a  year  and  a  day 
from  tlie  adjudication,  liourke  &  Lan- 
glois.  (.}..  Judgment,  June,  1879.  Rep. 
2  Leg.  News  202.  10  Rev.  Leg.  500. 

Can  the  adjndicataire  have  a  writ 
of  possession  after  the  year  and  day 
from  the  adjudication  ?  Burke  &  Lan- 
glois.  Q.  Judgment  confirming.  5  June, 
1879.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Rep.  10  Rev.  Leg. 
500.  2  Leg.  News  202.  But  the  ques- 
tion seems  not  to  have  been  decided 
either  in  review  or  in  appeal. 
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WRIT  OF  PROHIBITION— A  writ  of 
prohibition  must  be  supported  by 
evidence  of  proceedings  having  been 
taken  which  are  to  bo  prohibited. 
So,  where  a  petition  for  a  writ  of 
prohibition  to  stop  the  proceedings 
of  a  person  acting  judicially  under  the 
authority  of  an  act  is  not  accompanied 
by  a  copy  of  the  warrant  complainod 
of  or  by  an  affidavit  that  it  could 
not  be  procured,  it  will  be  dismissed. 
IjHero  ({:  Sioni  et  al.  Q.  Judgment 
confirming,  0  December,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  J  J. 

A  writ  of  prohibition  will  lie  to  res- 
train a  corporation  from  exercising  a 
quasijudicial  power.  Morgan  &  CoU. 
M.  Judgment  reversing,  22  June,  18SU. 
Sir  A.  A.  Dorion,  C.  .1.  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Dorion,  C.  J..  Te.s 
sier,  J.  dis.  Reji.  3  Leg.  News  274. 

A  writ  of  prohibition  will  not  lie  to 
restrain  an  inferior  tribunal  imless  it 
appears  clearly  that  such  court  has  no 
jurisdiction  in  the  matter.  Jiergevin  it 
Rouleau  et  al.  M.  Judgment  confirm- 
ing, 21  September,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsav,  Tessier, 
Cross,  J  J.  Rep.  23  J.  179. 

Prohibition  will  not  lie  to  correct  a 
bad  judgment,  or  a  simple  excess  of 
jurisdiction.  It  is  the  remedy  whore  a 
Court  arrogates  to  itself  jurisdiction  it 
has  not.  Simard  <£•  The  Corporation  of 
the  Connti/  of  Montmorenci/.  Q.  Judg 
ment  confirming,  7  June,  1878.  Dorion. 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  8  Leg.  News  540. 

Writ  of  prohibition  does  not  lie  where 
no  excess  of  jurisdiction  appears  on  the 
face  of  the  proceedings.  iVie  Mayor  of 
Sorel  ik  Armstrong.  M.  Judgment  re- 
versing, 21  December,  1875.  Dorion,  C. 
J.,  Monk,  Ramsay,  Sanborn,  JJ.  Ram- 
say, Sanborn,  J  J.,  dissenting  from  the 
judgment,  but  not  from  the  general 
principle  in  the  above  holding.  Ramsay. 
J.,  said:  "I  assent  most  willingly  to 
the  proposition  that  generally  an  erro- 
neous judgment  does  not  lay  a  court 
open  to  prohibition,  but  it  is  quite 
different  where,  as   in  this  case,  the 


2  June,  ISSU. 
nk,  llamsay, 
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right  and  the  jurisdiction  depend  enti- 
rely on  the  absence  of  error."  Rep.  20 
J.  171,  2. 

Writ  of  prohibition  refused  because 
the  petition  contained  words  injurious 
to  the  judge  to  whom  it  was  presented. 
On  appeal  the  judgment  was  confirmed. 
Champagne  ii.  Bdanger  ct  al.  Q.  8 
Marcli,  lo77.  fc'ir  A.  A.  Dorion,  C.  J., 
Monk,  Kamsay,  Sanborn,  Tessier,  JJ. 
Rep.  9  Kev.  Leg.  328. 

Writ  of  prohibition  will  i)e  refused  if 
the  pfipers  produced  do  not  show  the 
assumption  of  jurisdiction. 

A  motion  to  produce  the  necessary 
documents  will  not  be  granted.  L'Hero 
ic  Sioni  cf  al.  Q.  Judgment  confirming, 
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6  Dec.  ]  879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ. 

A  writ  of  prohibition  may  issue  so 
long  as  there  is  any  proceedings  to  pro- 
hibit. Prohibition  will  lie  if  it  appears 
that  the  council  of  the  bar  has  suspend- 
ed an  advocate  from  his  functions 
without  cause.  O^Farrell  &  The  Bar  of 
Quebec.  Q.  Judgment  reversing. 

Where  the  conclusions  are  of  a  writ 
of  injunction,  and  injunction  is  the 
proper  remedy,  its  being  called  a  writ 
of  prohibition  is  of  no  consequence 
imder  our  system.  The  Mayor  of  Iber 
ville  &  Jones  et  al.  M.  .Judgment  con- 
firming, 22  .June,  1880.  Dorion,  C.  J.. 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rej). 
3  Leg.  News  277. 
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544. 
Scott  V.  The  Queen.    Reversing,  2  S.  C.  R.  349.     CaaaeVs  Digest,  106. 
Scott  V.  The  Queen.     CasseVa  Digeat,  389.  Y)     .  a/ 

Shaw  V.  McKenzie.    Reversing,  6  S  C.  R.  181.     CaasvTa  Digest,  53. 
Shaw  v.  St.  Louis.     Confirming,  8  S.  C.  R.  385.     CasseVs  Digest,  236. 
Stevens  v.  Fisk.     Reversing.     CaaaeVs  Digeat,  1 34. 
Sheridan  v.  The  Ottawa  Agricultural  Ins.  Co.    Confirming,   5  S.   C 

157.     CasaeVa  Digeat,  200. 
Suite  v.  Corporation  of   Three-Rivers.      Confirming,   11   S.  C.    R. 

CasseVa  Digeat,  268. 
Tieacey  v.  Liggett.     Reversing,  9  S.  C  R.,  441.     CaaaeVa  Digeat,  136. 
Tremblay  v.  School  Com.  of  St.  Valentine.     Reversing.     CasseVs  Digest, 

140. 
Wylie  V.  The  City  of  Montreal.    Reversing,  12  S.  C.  R.  384. 
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JUDGMENTS  IN  PRIVY  COUNCIL 


ALL  CASKS   iniFKKIlHI)  TO    IN   TIIK   i;0|)Y   OK    THIS    WOIIK 

AND  IN  WIIICII  Al'I'KAL  WAS  KITlIKll  MEDIATKLY  OU 

IMMKDIATKLY  TAKKN  TO  IIKll  MA.IKSTY. 


IMMVY  ('OUNCIL,   IS74. 

I'tlth  Novombor,  1N74. 

C'n-am  Tin;  Loud  .IrsTifi';  .Lvmios,  Siu  Baunks  PnArocK,  Sir   Montaoub 
E.  Smith,  and  Siu  Iiohiout  P.  Cm. i.ii:k. 

J.  J.  C.  ABIiUTT  i;t  ai..,  r.  .1.  FllASLl!  r.v  ai,. 

Tho  judgiiKiit  ol' their  Lordships  was  th'livorod  Ly 
SiK  MoNTAdiio  Fi.  Smith  : 

Tho  tjuestioiis  in  tliis  uppeal  ic'latu  to  the  validity  of  a  doviso  in  tho 
will  ot  .Mr.  Hugh  Frascr,  a  niuruhant  of  Montreal,  by  whicli  ho  devoted 
iho  bulk  ol' ills  properly,  moveablo  and  iniinoveable,  to  tiie  ptir[)oso  of 
(.stablishing  at  Montreal  an  institution,  ••  to  be  called 'The  Fraser  Ins- 
titute,' to  be  composed  of  a   free  public    library,  uuiscuin,  antl  gallery." 

The  will  i)ears  date  tho  I'iird  of  April,  187U,  and  Mr.  Fraser  died  on 
the  i'jlh  of  May  in  that  year. 

The  devise  in  question  is  in  tho  following  terms  ; — 

''  I  give,  devise,  and  bequeath  tlie  wliole  of  the  rest  and  residue  of 
my  estate,  real  and  personal,  moveable  ami  imuioveable,  of  every  nature 
und  kind  whatsoever,  to  tho  said  Hon.  John  J.  C.  Abbott,  and  to  the 
said  Hon.  Frederick  Torrance,  hereby  creating  them  niy  universal  rcsi- 
iliiary  liduciary  legatees  ;  and  it  is  my  will  and  desiro  that  they  do  Jjold 
the  same  in  trust  for  the  following  intents  and  purposes,  namely,  to 
establish  at  Montreal,  in  Canada,  an  institution  to  be  calle<l  "  the  Fraser 
institute"  to  be  composed  of  a  free  i)ublic  library,  museum,  and  gallery, 
to  be  oj)en  to  all  honest  and  respectable  persons  whomsoever,  of  every 
rank  in  life  without  distinction,  without  fee  or  reward  of  any  kind,  but 
>iibject  to  such  wholesome  rules  and  regulations  as  may  be  made  by  the 
governing  body  thereof  from  time  to  time,  for  the  preservation  of  the 
books  and  other  matters  and  articles  therein,  and  lor  the  maintenance 
of  order;  and  for  that  purpose  to  procure  such  charter  or  act  ofincor- 
lioration  as  my  said  trustees  may  deem  appropriate   to  the  pui-pose 
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intended  by  me,  namely,  to  tlio  diffu-iion  of  useful  knowledge,  by  afford 
ing  free  access  to  all  desiring  it  to  books,  to  scientiHc  objects  and  suli 
jocts,  and  to  works  ot'art  f  and  to  tlie  procuring  such  books,  subjects 
and  objects,  as  far  as  the  revenue  of  my  estate  will  serve,  after  acquir- 
ing I  he  requisite  property  and  erecting  appropriate  buildings,  and  alter 
paying  expenses  of  management,  making  always  the  acquisition  and 
maintenance  of  a  library  the  leading  object  to  ''e  kept  in  view.  And  it 
is  my  desire  that  three  persons  sliould  bo  named  by  my  said  trustees  to 
compose  with  them  the  Hrst  boird  of  governors  of  the  Fraser  Institute, 
which  it  is  my  desire  shall  always  be  composed  of  five  persons,  profess 
ing  some  form  of  the  Protestant  faith,  with  power  to  them  to  supply  any 
vacancy  caused  by  death  or  resignation,  or  by  crime  or  offence,  the  con- 
viction whereof  s'lall  vacate  the  tenure  of  office  ot  the  offender.  .\nd  it 
is  further  my  will  and  desire  that  my  frienl  the  lion.  Joim  J.  C.  Abbott 
shall  be  the  first  president  of  the  Kiaser  Institute,  ami  shall  retain  that 
position  during  his  life.  And  so  soon  as  tlie  requisite  charter  shall  have 
been  obtained,  containing  all  the  powers  necessary  to  carry  out  niv 
design  herein  contained,  I  desire  that  tiio  residue  of  my  estate  and 
effects,  after  deduction  of  the  expenses  of  tlie  management  tliereol, 
shall  be  forthwith  conveyed  overt)  t'lo  corpor.iti  m,  to  l)e  thereby 
formed,  to  be  called  th<>  ''  Fraser  Institute,"  for  the  pur|)Oses  herein 
(leclared.  In  order  to  prevent  any  difficulty  arising  in  tlie  conduct  oS 
the  business  of  the  trust  hereby  ciHvited,  it  is  my  will  ami  desire  that 
Mr.  .Vbbott,  as  the  senior  tr  i>itee,  siiall  have  a  second  or  decisive  voiof. 
in  the  event  of  any  diff'tMcncc  of  opinion  between  him  and  his  co 
trustee  ;  and  in  the  event  of  a  vacancy  occurrin;:  in  the  said  trust  from 
any  cause  whatever,  whereby  the  number  of  trustees  is  reduced  from 
time  to  time  to  one,  it  shall  be  the  duty  of  the  other,  and  he  is  herel)v 
authorized  to  name  a  trustee  to  fill  the  vacancy  so  occurring,  by  a  notu- 
rial  instrument  to  that  effect,  and  thereafter  the  senior  trustee  siiall 
have  a  second  or  decisive  casting  vote,  in  case  of  difference  of  opinion. 
.And  I  hereby  confer  upon  my  executors  hereinbefore  named  full  power 
to  settle  and  adjust  all  matters  connected  with  my  moveable  proi>erty, 
an<l  upon  my  trustees  hereinbefore  named  power  to  sell  anil  realize 
such  of  my  estate  and  effects  as  thej'  shall  deem  expedient,  to  accpiirt' 
I)roi)erty  wherein  to  construct  suitable  buildings,  and  to  construct  sucli 
buildings,  and  to  proceed  in  all  respects  with  all  diligence  in  the  carry- 
ing out  of  my  desires  hereinbefore  expressed,  up  to  such  time  as  the 
jtroperty  and  estate  hereby  devised  to  them  shall  be  conveyed  over  to 
the  Fraser  Institute.  1  ilesire  that  the  term  of  office  of  my  executors  be 
continued  beyoml  th<^  term  limited  by  law,  and  until  the  duties  hereby 
imposed  tipon  them  in  the  payment  of  s])ecial  legacies  be  completed.  ' 
The  suit  which  gives  occasion  to  tliisaj)peal  was  brought  by  the  res- 
pondent, as  the  heirs  and  rejiresentatives  of  the  testator,  to  set  aside 
the  above   bequest.    The  Jutlge  of  the  Sui»oiior  Court,  Mr.  Justice 
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Beaudry,  dismissed  the  suit,  but  this  decree  was  by  a  majority  of  three  *  bbott 
-Judges  to  two,  reversed  on  appeal  by  the  Court  of  Queen's  Bench.  * 

The  principal  objections  to  the  validity  of  the  gift,  relied  on  at  the 
bar,  were  : — 

1.  'J'hat  dispositions  by  will  made  to  found  a  corporation  were  pro- 
hibited by  law,  and  the  whole  devise,  therefore,  I'ailed.  In  support  of 
this  objection,  the  2nd  article  of  an  edit  of  Louis  XV,  published  in  1743, 
which,  it  was  contended,  had  still  the  force  of  positive  law,  was  relied  on. 

2  That  if  this  were  not  so,  the  devise  of  the  immoveable  property 
was  void,  as  being  a  gift  in  mortmain. 

3.  That  the  gift  was  to  a  society  of  persons,  the  Fraser  Institute, 
and  that  the  society  not  being  in  existence  ?.t  the  death  of  the  testator, 
the  whole  gift  failetl. 

The  Civil  Code  (which  was  promulgated  before  the  «late  of  Mr. 
Fraser's  will)  is  the  primary  source  from  wiiich  the  law  of  Lower  Canada 
is  new  to  be  drawn.  When  this  Code  contains  rules  on  any  given 
subject  complete  in  themselves,  they  alone  are  l>inding,  and  cannot  be 
controlled  by  the  pre-existing  laws  on  the  subject,  which  can  then  be 
properly  referred  to  only  to  elucidate,  in  cases  of  doubtful  construction, 
the  language  of  the  Code.  <  >n  the  other  hand,  when  the  Code  refers  to 
existing  laws,  not  formulated  in  its  articles,  or  in  so  Jar  as  on  any  subject 
it  is  sdent,  inquiry  is  perinis-ible  into  the  old  law,  and  it  will  in  many 
cases  become  a  question  of  construction  what  and  how  much  of  that  law 
remains  in  force,  or  is  abrogiteil  as  being  contrary  to  or  inconsistent  with 
the  provisions  of  the  Code.     (See  Article  2613.) 

The  general  power  oi'  testamentary  disposition  is  found  in  Article 
831  of  the  Code. 

"  Every  person  of  full  age,  of  sound  intellect,  and  capable  of  alienat- 
ing hit  property,  may  dispose  of  it  freely  by  will,  without  distinction  as 
to  its  origin  or  nature,  either  in  favor  of  his  consort  or  of  one  or  more  of 
his  children,  or  of  any  other  person  capable  of  acquiring  and  possessing 
and  without  reserve,  restriction,  or  limitation,  saving  the  prohibitions, 
restrictions,  and  causes  of  nullity  mentioned  in  this  Code,  and  all  dis- 
positions and  conilitions  contrary  to  public  order  or  good  morals." 

The  restriction  mentioned  in  the  Code  relating  to  corporations  is 
contained  in  Article  S30. 

"  Corporations  and  persons  in  mortmain  can  only  receive  by  will  such 
property  as  they  may  legally  possesi-." 

The  capacity  of  rersons  to  acquire  by  testamentary  disposition  iy 
subsequently  defined  iu  a  series  of  articles  under  the  head,  "  Of  the 
capacity  to  receive  and  give  by  will.'"  ( fitle  2,  ch.  3,  sect.  1.) 

The  Code  appears  lo  embody  the  legislation,  having  for  its  object 
the  freedom  ol  testamentary  <lisposition,  which  was  contained  in  the 
<iuebec  Act,  14  (leo.  3,  c.  fS3,  and  the  Provincial  .Statute  41  Geo.  3,  c.  4- 
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It  was  held  by  this  tribunal  in  a  late  case  (King  v.  Tunstall  et  al.  (li, 
that  the  combined  eftect  of  these  statutes  was  to  abrogate  the  old  law 
which  proliibited  gilts  by  will  to  adulterine  children. 

Art.  869  was  also  strongly  relied  on  by  the  appellants,  as  being  spe- 
cially designed  to  meet  such  a  bequest  as  the  present.  It  is  as  follows : 

"  A  testator  may  name  legatees,  who  shall  be  merely  fiduciary  or 
simply  trustees  for  charitable  or  other  lawful  purposes  within  the  limits 
permitted  by  law.  He  may  also  deliver  over  his  property  for  the  same 
objects  to  his  testamentary  executors,  or  effect  such  purposes  by  means 
of  charges  imposed  upon  his  lieirs  or  legatees." 

It  could  not  be  denied  that  the  establishment  of  a  public  museum, 
library,  and  gallery,  was  in  itself,  ami  apart  from  the  manner  of  its 
foundation,  "  a  lawful  purpose."  But  it  was  contended  for  the  respon- 
dents  that,  as  the  disposition  of  the  property  in  favor  of  the  institution 
was  ultimately  to  be  carried  into  effect  by  means  of  a  corporation  to  be 
thereafter  created,  the  purpose  to  be  t.ius  can  ied  into  effect  was  not 
"  within  the  limits  permitted  by  the  law." 

It  is  to  be  observed  that  the  testator  does  not  attempt  to  create  or 
found  a  corporation,  but  having  ilevised  his  property  to  trustees  to 
establish  the  institute,  directs  them  to  prociu-o  for  that  purpose  legal 
incorporation  by  means  of  a  charter  or  an  Act  of  Parliament. 

Now  there  is  no  express  prohibition  to  be  fo.ind  in  any  article  of 
the  Code  against  such  a  testamentary  dispor^ition  ;  although  there  are 
express  provisions  delining  the  restrictions  and  disabilities  to  which  cor- 
poratio'is  are  subject  with  regard  to  acquiring  and  holdi'ig  immoveable 
property. 

Thus  Art.  <S30,  aln^dy  cited,  which  is  found  in  the  chapter  on  wills, 
allows  corporations  to  receive  by  will  only  such  property  as  they  may 
legally  possess. 

Then,  un<ler  the  head  of"  Disabilities  of  Corporations,"  is — 

"  Art.  ;}6().  The  disabilities  arising  from  the  law  are — 

"  1.  Those  which  arc  imposed  on  each  corporation  by  its  title,  or  by 
any  law  applicable  to  the  class  to  which  such  corporation  belongs. 

'<  2.  Thoi^e  comprised  in  the  gene.al  laws  of  the  country  respecting 
mortmains  and  bodies  corporate,  prohibiting  them  from  acquiring  im- 
moveable property  or  property  so  reputed,  without  the  permission  of 
the  Crown,  except  for  certain  purposes  only,  and  to  a  fixed  amount  and 

value. 

"  3.  Those  which  result  from  the  same  general  laws  imposing,  for 
the  alienation  or  hypothecation  of  inunoveable  property  held  in  mort- 
main, or  belonging  to  corporate  bodies,  particular  formalities,  not 
required  by  the  common  law.' 

The  counsel  for  the  respondents,  however,  did  not  rely  on  this  pare 

(1)  P.  C.  p.  55. 
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of  the  case  upon  the  provisions  of  the  Code  ;  but  insisted,  and  this  was  ^^bott 
their  main  contention,  that  the  second  article  ot  the  King's  Edict  of  „  * 
of  1743  was  still  in  force,  and  renilered  the  whole  devise  null. 

That  article  is  as  follows  : — 

"  Defendons  tie  fiiire  aucunes  dispositions  par  acte  de  <lerniere 
volonte  pour  fonder  un  nouvel  etablissement  de  la  qualite  de  ceux  qui 
sont  nientionnes  dans  1' Article  precedent,  ou  au  profit  des  personnes  qui 
seraient  chargees  de  former  le  dit  etablissement,  le  tout  A  peine  de 
nullite  ;  ce  qui  sera  observe  quand  meme  la  disposition  serait  faite  a  la 
charge  d'obtenir  nos  lotties  patentes." 

The  establishments  mentioned  in  the  preceding  article  are — 

*•  Aucune  fontlation  ou  nouvel  etablissement  de  maisons  ou  commu- 
nautes  religieuses,  hojiitaux,  hospices,  congregations,  confreiies,  colleges, 
ou  autres  corps  ou  oominunautes  ecclesiastiques  ou  laiques." 

It  was  contended  that,  notwithstau'ling  the  statutes  relating  to  wills 
already  referred  to  and  the  Code,  this  edict  was  still  the  governing  law 
ui)on  the  subjects  to  which  it  relates,  and  in  support  of  this  contention, 
some  decisions  in  the  Cana  (ian  Courts,  and  the  case  of  Chaudiire  Gold 
Mining  C<>.  v.  Desbaiats  and  others  \\),  recently  before  this  tribunal- 
were  referred  to. 

The  question  in  these  cases,  however,  turned  upon  the  capacity  o' 
existing  corporation-*  to  acquire  an  1  hold  immoveable  property  without 
the  licence  of  the  Ciown.  Art.  10  of  the  edict  prohibited  such  acquisi- 
tion without  the  express  permission  of  the  ki»g,  signified  in  a  particulai' 
manner,  viz.,  by  his  letters  patent  registered  in  his  Conseils  Sup^rieui's 
of  the  province.  But  in  their  Lordships'  view  it  is  not  necessary  to 
resort  to  this  article  of  the  edict  for  the  law  on  the  point  decided  in  the 
cases  referred  to.  Art.  3(J(')  of  the  Code  contains  in  itself  a  distinct  rule 
on  the  subject.  It  no  doubt  refers  to  "  the  general  law  of  the  country 
respecting  mortmain  and  bodies  corporate  ;"  but  it  at  the  same  time 
interprets  that  law  l>y  the  following  words  :  "  Prohibiting  them  from 
acquiring  immoveable  property,  or  property  so  reputetl,  without  the 
i>ermission  of  the  Crown."  This  general  law  may  have  been  originally 
founded  on  the  tenth  article  of  the  edict,  but  the  law  is  now  virtually 
i<3ntained  in  the  Code  itseit,  into  which  the  article  of  the  edict  has  been 
transferred. 

In  the  case  ,1  the  Chaudiiirc  Gold  Mining  Co.v.  Desbarata  {\), 
indeed,  the  counsel  on  both  si<les  argued  on  the  assumption  that  .\rt.  X. 
of  the  edict  was  still  in  force.  But  their  Lordships  were  then  much 
disposed  to  take  the  view  that  the  Code  was,  on  the  ({uestion  then  under 
discu  sion,  declaratory  of  the  law. 
It  is  said  in  the  ju<lgment  : — 
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"  Their  Lordships,  however,  cannot  consider  it  to  be  their  duty  at 
this  day  to  construe  the  edict  as  alone  containing  the  law  of  Canada  on 
the  subject  of  mortmain,  because  a  legislative  declaiation  of  that  law  is, 
in  their  opinion,  contained  in  the  Code,  which  is  free  from  ambiguity." 

It  is  true  that  Arts.  I.  and  II.  of  the  edict  are  not  in  like  manner 
reproduced  in  the  Code  ;  but  the  question  arises  whether,  even  if  they 
survived  the  cession  of  the  province  to  the  English  Crown,  they  con- 
tinue to  have,  since  the  iStatutes  on  Wilis  above  referred  to  and  the 
Code,  the  i'orce  of  law. 

It  is  open  to  considerable  doubt,  whether  tlie  first  nine  articles  of 
the  edict,  which  all  relate  to  the  fountlation  of  corporations,  retained  the 
force  of  law  after  the  cession  ;  lit  st,  because  the  forms  and  regulations 
they  prescribed  than  became  out  ot  place  ;  and,  seconilly,  for  the  sub- 
stantial reason  that  the  articles,  which  had  for  their  object  to  put  fetters 
on  the  king's  own  power,  could  not,  it  may  fairly  be  contended,  be  ot 
force  to  control  the  soveieign  will  of  the  Knglish  Crown  whose  prero- 
gative it  would  be,  after  the  cession,  to  estHblish  corfiorations.  And  it  is 
to  be  observed  that  no  instance  has  been  shown  where,  ^ince  the  cession, 
the  law  of  these  articles  has  been  put  in  force. 

But  however  this  may  be,  their  Lordships  cannot  but  think  that  the 
second  article  of  the  edict  is  abrogated  by  the  Code,  as  being  contrary 
to  or  inconsistent  with  its  provisions. 

The  free  testamentary  power  of  disposition  in  Art.  S31  is  given, 
"  saving  the  prohibitions,  restrictions,  and  causes  of  nullity  mentioned  in 
this  Code.'' 

It  has  already  been  observed  that  no  restriction  directed  against 
such  bequest  as  the  present  is  to  be  found  in  the  Code,  unless  the  pro- 
hibitions relating  to  gifts  of  immoveable  |  roperty  in  mortmain  (to  be 
hereafter  considered)  can  be  held  to  apply  to  them.  There  is  no  such 
restriction  with  regard  to  moveable  property. 

Again,  the  introduction  of  the  piohibitions  with  respect  to  im- 
moveable property  leads  to  the  implication  that  no  oth^r  restrictions, 
relating  to  gifts  to  corporations,  or  for  the  purpose  of  founding  them, 
beyond  those  expressly  mentioned,  were  intended  to  be  imjwsed  or 
retained. 

It  is  impossible  to  suppose  that  if  the  jjrovision  of  the  edict  in 
question  was  really  in  force  at  the  time  of  the  Code,  and  it  was  intended 
to  preserve  it,  that  the  Code  in  <lealing,  as  it  does  fully,  with  testament- 
ary dispositions,  and  in  a  series  of  articles  under  a  distinct  head  with 
"  the  capacity  to  receive  and  give  by  will  "  (see  title  1?,  ch.  3,  s.  1), 
should  have  omitted  all  mention  of  it.  Their  Lordships,  therefore, 
think  they  cannot  treat  the  second  article  of  the  edict  as  a  part  of  the 
existing  law  of  the  province  relating  to  wills,  and  it  this  be  so,  there 
is  nothing  in  that  law,  so  far  as  the  objection  now  under  consideration 


PRIVY  COUNCIL 


863 


Fraser. 


is  concerned,  to  affect  the  validity  of  the  litnuest  of  the   moveable  ^|,j,ott, 
property. 

But  it  is  contended,  secondly,  thnt  as  regards  the  immoveable  pro 
perty  the  devise  falls  within  the  direct  prohibition  contained  in  Arts, 
366  and  836  of  the  Code.  Art.  366  is  limited  by  its  terms  to  the  acqui- 
sition of  immoveable  property  only  ;  and  Art.  S;{6  must  be  limited  by 
construction  to  such  property.  It  is  to  be  observed  that  Art.  H3() 
appears  to  be  founded  on  cli.  34,  sect.  3,  of  the  Consolidated  .Statutes  of 
hower  Canada,  which  section  embodietl  the  provision  of  4 1  (leo.  3,  eh.  4,  s.  1 . 

Both  articles  relate  to  gifts  to  corporations  already  formed.  And 
the  question  is,  whether  a  devise  like  the  present,  by  which  the  pro- 
perty is  given  to  fiduciaries,  and  is  to  pass  from  them  to  a  corporation 
only  in  the  event  of  its  being  law!  uUy  created  with  permission  to  possess 
it,  is  within  their  scope.  The  devise  in  this  case  is  to  trustees  for  the 
primary  purpose  of  establishing  an  institute,  and  for  effecting  that  pur- 
pose they  are  to  obtain  a  charter  or  act  of  incorporation. 

It  is  said  that  this  is,  in  effect,  devising  indirectly  lands  to  a  cor- 
poration, having  no  licence  from  the  Crown  or  other  legal  power  to  hold 
them.  But  is  this  really  the  case  ?  The  devise  is,  in  the  first  instance, 
to  the  trustees,  and  under  it  they  are  empowered,  at  least  for  a  time,  to 
hold  and  administer  the  property  for  the  purpose  of  the  trust,  and  until, 
in  further  execution  of  the  trust,  a  corporation  is  created  with  autliority 
to  administer  it.  If  a  corporation  with  power  to  hold  the  projjcrty  shoukl 
be  granted,  tlie  acquisition  of  it  by  such  corpozation  would,  before  it 
vested,  be  sanctioned  by  law  :  whilst  if  it  were  not  created,  there  could 
be  no  infraction  of  the  law  against  holding  in  mortmain. 

Apart,  thcrefor<»,  from  the  second  article  of  the  edict,  there  would 
'^eem  to  be  nothing  in  principle  or  in  positive  law  to  render  such  a  gift 
as  the  present  illegal  as  a  gift  in  mortmain.  The  <lirection  to  tlie  trustees 
to  procure  a  charter  or  act  to  ineor|;orate  a  boily  empowered  to  hold 
the  property  and  carry  into  effect  the  objects  of  the  gift,  necessarily 
implies  a  condition  to  be  fulfilled  previously  to  tlie  vesting  of  the  j^ro- 
perty  ;  and  the  permission  of  the  Crown  to  hold  the  lands  would  of 
necessity  precede  their  acquisition  by  the  Corporation,  and  render  it 
lawful. 

Commentators  of  liigli  autliority  on  French  law  have  treated  such 
<lispositions,  apart  from  the  Eilict,  as  clearly  good,  and  numerous  pas- 
sages from  their  treatises  to  this  eflect  are  collected  in  the  judgment 
of  Mr.  Justice  Bailgley.  It  is  sufhcient  to  cite  one  .  liicard,  "  Traite  des 
Donations,'  No.  113,  says  : — 

"  Lorsque  les  donations  et  legs  sont  faits  pour  I'otablissement  d'un 
monjistere,  on  ne  pourrait  pas  opjioser  le  defaut  «les  lettres  patentes  ; 
ce  qui  est  juste,  parce  (jue  ces  sortes  do  dispositions  sont  presumees 
taites  sous  condition,  et  pour  avoir  lieu,  au  cas  qu'il  i>laisc  au  lioi  d'agreer 
letablissement." 
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The  same  doctrine  wns  sanctioned,  and  the  grounds  on  wliich  it 
rests  were  fully  expounded  by  Lord  Eldon  in  the  case  of  Downing 
College,  which  in  its  circumstances  bore  some  analogy  to  the  present  ; 
Attorveij- General  v.  Bott\i/er.  (1) 

TVhat  the  position  of  the  trustees  would  bo  in  case  they  failed  to 
ohlain  a  charter  or  act  of  incorporation,  was  the  subject  of  some  dis- 
cussion at  the  Bar.  If  consistently  with  the  intention  of  the  testator 
they  could  carry  into  efiect  the  purpose  of  the  devise,  and  establish  ami 
peipetuate  the  institute  by  means  of  a  iierjjetual  succession  of  trustees, 
which  their  Lordships  are  not  satisfied  cotild  be  ilone  by  the  law  ot 
Canada,  it  might  be  a  question  whether  in  such  case  the  trustees  would 
not  be  "  gens  de  main-morle,''  and  the  devise,  therefore,  of  the  imraovc- 
able  property  ab  initio  void  by  virtue  of  Art.  KiCt  of  the  Code.  In  t}at 
case  Art.  860  might  not  avail  to  protect  the  devise.  It  is  true  that  by 
this  article  a  testator  is  empowered  to  appoint  fiduciary  legatees  for 
charitable  or  other  lawful  purposes,  but  only  "  within  the  limits  per- 
mitted by  law."  Now  the  Code  undoubteilly  prohibits  the  devise  of 
immoveables  in  mortmain,  and  if  the  will  had  created  trustees  with 
power  of  perpetual  succession,  it  might,  as  already  observed,  have  been 
questionable  whether  the  devise  of  the  lands  to  such  trustees  would  not 
have  infringed  this  prohibition,  and  be,  therelbre,  beyontl  the  limits  per- 
mitted by  law. 

But  their  Lordshijjs  think  that  this  is  not  the  character  of  the  devise. 
It  appears  to  them  that  the  devise  to  the  trustees  was  meant  to  be 
limited  and  tiansitory,  the  property  remaining  in  them  only  until  they 
could  execute  the  ultimate  purpose  of  the  devise.  It  is  true  the  i)riinnry 
trust  IS  to  establish  the  institute,  but  it  is  a  cardinal  part  of  the  trust 
that,  "  for  that  purpose,"  the  trustees  are  to  procure  a  charter  or  act 
of  incorporation,  anil  as  soon  as  it  shall  have  been  obtained,  they  are 
directed  to  convey  the  property  to  the  corporation.  There  is  no  direction 
to  conve}'  to  new  trustees.  The  trustees  are,  indeed,  empowereil  to  sell 
such  of  the  property  as  they  deem  expedient,  to  acquire  property  and 
to  construct  buildings,  and  to  proceed  to  carry  out  the  testator's  designs, 
but  only  "  up  to  such  time  as  the  property  hereby  devised  to  them 
shall  be  conveyed  over  to  the  Fraser  Institute." 

Art.  *J04  of  the  Code  jirovides  for  the  case  of  a  "  Legatee  who  is 
charged  as  a  mere  trustee  to  administer  tlie  property  and  to  employ  it 
or  give  it  over  in  accordance  with  the  will,  in  the  event  of  the  imposi- 
bilily  of  applying  such  property  to  the  purpose  intended  ;  '  and  directs 
that,  in  such  a  case  the  i>roperty,  imless  the  testator  has  manifhsted  an 
intention  that  shall  it  lie  retained  by  the  trustee,  shall  pass  to  the  heir. 
Their  Lordships  consider  that  an  impossibility  to  apply  the  property  in 
accordance  with  the   will  would  in  this  case  arise,  if  the  trustees  faileii. 


(1)  ;$  Vi's.  7>L 
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uf'ter  tlje  lap^e  of  a  reasonable  time,  to  obtain  a  charter  or  act  of  incor-  Abhotf 
poration,  anil  that  in  that  event  the  property  would  pass  to  the  heirs  j.^.^^^^ 
under  the  above  article. 

It  was  suggested  that  new  trustees  might  l)e  appointed  in  succes- 
ision  so  long  as  the  execution  of  the  will  should  last  under  Art.  92i  of 
the  Code,  which  is  as  follows  : — 

"  The  testator  may  provide  for  the  replacing  of  testamentary  exe- 
cutors and  atlniinistrators,  even  successively  antl  for  as  long  a  time  a^i 
the  execution  of  the  will  shall  last,  whether  by  directly  naming  and 
designating  those  who  sliall  replace  them  himself,  or  by  giving  them 
power  to  appoint  substitutes,  or  by  indicating  some  other  mode  to  be 
followed,  not  contrary  to  law." 

But  it  was  not  in  this  manner  the  testator  designed  that  the  purpose 
of  his  will  should  be  permanently  carried  into  evecution.  It  is  true  that 
lie  directs  that  three  persons  to  be  named  by  his  trustees  should  com- 
pose with  them  the  first  board  of  governors  of  the  institute,  which  he 
(lesire< I  should  alwaj's  be  composed  of  five  persons,  and  of  which  Mr. 
Abbott  was  to  be  president  for  life,  with  power  to  them  to  supply  any 
vacancy  caused  by  death  or  resignation  ;  but  this  is  the  scheme  he 
piovides  for  the  governing  body  of  the  intended  corporation,  as  is 
sliown  by  the  direction  which  immediately  follows  it,  viz,  "  that  so  soon 
as  tlip  ro<iuisite  charter  shall  have  been  obtained  containing  all  the 
powers  necessary  to  carry  out  my  designs  herein  contained."  the  pro- 
jerty  should  be  conveyed  to  the  corporation,  'i'heir  Lordships  having 
I'l^gard  to  the  scheme  of  the  will,  cannot  tliink  it  was  the  intention  of 
tiie  testator  to  create,  or  attempt  to  create,  a  board  of  governors  in  per- 
petuity without  the  authority  of  a  charter  or  statute,  and  so  endanger 
his  tlevise,  at  least  as  regards  the  iuunoveables,  as  being  an  unau- 
tiiorized  gift  in  mortmain. 

The  third  and  remaining  objection  is  that  the  gift  failed,  being  a 
gift  to  a  society  not  in  existence  at  the  testator's  death. 

If  the  (.levise  had  been  to  a  society  or  a  corporation  to  be  afterwards 
called  into  existence  or  cre.ated  without  the  interposition  of  fidMc^.arv 
IcL'atoes  or  trustees,  this  objection  might  have  given  occasion  lo  difficul- 
ties of  great  weight. 

It  WHS  said  by  the  Court  of  first  instance  in  Des  Rivieres  v.  hichard- 
son  1 1 1  : — 

"  It  may  be  admitted  that,  if  by  a  wdl  an  immetliate  devise  is  made 
^0  a  corporation  not  in  existence,  it  will  be  void,  as  there  is  no  such  cor- 
porate body  to  receive,  and  it  would  be  equally  void  even  if  the  coi- 
poration  were  afterwards  created  without  souie  special  anil  express  law 
to  take  the  case  out  of  the  general  principle. 

But  it  was  also  said  in  the  same  case  in  the  Court  of  Api)eal  : — 

(1)  Stuart's  Kep.  218. 
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"  The  aerond  ground  ol'ohjoction  is  also  nntcniible,  for  although  it 
is  admitted  that  a  legacy  is  lapsed  (A  e.,  ^caduque')  when  left  to  an  inili- 
<lual,  or  to  a  body  politic  and  eorporate,  not  in  ense  ;  yet  the  prinoipU- 
does  not  apply  to  this  case,  inasmuch  as  the  trustees  were  all  alive  when 
the  testator  made  his  will,  and  they  received  the  l)i'(|uest  for  the  henefit 
of  the  Koyal  Institution,  as  soon  as  it  should  please  the  Provincial 
Government  to  give  to  airy  nothing,  "  a  local  habitation  and  a  name." 

That  ca«e  no  doubt  differed  in  some  of  its  facts  from  the  present, 
as  the  J{oyal  Institution  had  been,  in  some  senst*,  incorporated  before 
the  date  of  the  will  ;  but  the  principle  is  asserted  in  it  that  the  inter- 
vention of  trustees  will,  in  some  cases  at  1-ast,  prevent  a  lapse. 

Their  Lordships  on  this  point,  having  regard  to  Art.  809,  which 
permits  the  appointment  of  litluciary  legatees  for  charitable  and  other 
lawful  purposes,  and  to  Art.  sas,  which,  in  the  case  of  legacies  sus- 
pended after  the  testator's  death  in  consequence  of  a  condition  or  sub- 
stitution, declares  that  the  capacity  to  receive  is  to  be  considered  relu 
tively  to  the  time  when  the  right  conies  into  effect,  are  of  opinion  thiit 
there  has  been  no  lapse  in  this  case,  and  that  the  trustees  may  «'arry  the 
purpose  of  the  te?tator  into  effect  if  and  when  the  corporation  of  the 
Fraser  Institute  is  duly  incorporated.  The  transfer  of  the  property  to 
the  corporation  is  directed  to  be  made  by  conveyance  from  the  trustees 
who,  in  then  making  it,  will  execute  the  lawful  puri)ose  for  which  the 
property  was  entrusted  to  them. 

It  is  evident  that  the  charitable  and  lawful  purpo-es  mentioned  in 
Art.  !S('»y  were  not  meant  to  be  confined  to  such  trusts  only  as  may  be 
created  for  the  benefit  of  same  definite  persons.  The  use  of  the  word 
"purposes '' indicates  that  bequests  may  be  made  to  uses  for  general 
and  indefinite  recipients  so  long  as  the  jiurpose  be  (charitable  or  lawful. 
and  the  bequests  be  within  the  limits  permitted  by  law. 

Their  J^ordships,  for  the  reasons  given,  think  that  the  devise  in 
(juestion  complies  with  these  conditions  and  ought  to  bo  sustained  ;  and 
they  will  humbly  advise  Her  Majesty  to  reverse  the  judgment  of  the 
Court  of  Queen's  Bench,  and  direi^t  that  the  suit  be  dismissed.  But, 
considering  that  the  law  of  Canada  on  the  questions  arising  upon  this 
will  was  in  an  unsettled  state,  their  Lortlships  think  that  the  heirs  of 
the  testator  might  rea-onably  dispute  its  validity,  and  that  the  parties, 
therefore,  should  pay  their  own  costs  of  the  litigation  below  and  of  this 
appeal. 

Wilde,  Berger,  Moore  <t-  Wilde,  solicitors  for  the  appellants. 

Bishop,  Bompas,  <fc  Bischoff,  solicitors  for  the  respondents. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  CoUNX'IL,  1878. 

5th  July,   1878. 

Coram  Siu  Jame.s  Coi.vm.e,   Sm   Baunks   Peacock,  .'^ik  Montague 
Smith,  Sir  Kobekt  P.  Com.ikr,  The  ^Master  oe  the  IIoi.ls. 

ANGERS  V.  THE  QUEEN   INSUKANCE  COMPANY. 

In  this  case  their  Lordships  do  not  intend  to  call  upon  the  counsel  for 
tlio  respondents. 

This  is  xn  appeal  from  a  jirdginent  of  the  Court  of  C^ueen's  Bench  in 
Canada,  affirming  a  judgment  of  the  .Superior  Court  of  the  District  of 
Montreal.  The  judgment  appealed  against  was  unanimous  on  one  of  the 
two  points  to  which  the  appeal  relates,  and  was  decided  by  four  Judges 
against  one  on  the  other.  The  real  decision  was  that  the  clauses  of  a 
statute  of  the  Province  of  Quebec,  39th  of  the  Queen,  Chap.  7,  which 
imposed  a  tax  upon  ceitain  policies  of  assurance,  and  certain  receipts  or 
renewals,  were  not  authorized  by  the  Union  Act  of  Canada,  Nova  Scotin» 
and  New  Brunswick;  which  entrusted  th«  Province,  or  the  Legislature 
of  that  Province,  with  certain  powers  conferred  by  the  92nd  section  of 
the  Act  in  question  are  sufficient  to  authorise  the  statute  which  is  under 
consideration? 

It  is  not  absolutely  necessary  to  decide  in  this  case  how  far,  if  at  all 
tiie  expre?s  enactments  of  the  92nd  section  of  the  Act  are  controlled  by 
the  provisions  of  the  91st  section,  because  it  may  well  be  that,  so  far  as 
regards  the  two  provisions  which  their  Lordships  have  to  consider, 
namely,  the  subsections  2  and  9  of  the  92nd  section,  those  powers  may 
co-exist  with  the  powers  conferred  on  the  Legislature  of  the  Dominion 
by  the  91st  section.  Assuming  that  to  be  so,  the  question  is  :  whether 
what  has  been  done  is  authorised  by  those  powers  ? 

The  first  power  to  be  considereil,  though  not  the  first  in  order  in  the 
kci  of  Parliament,  is  the  9th  subsection.  The  Legislature  of  the  Pro- 
vince may  exclusively  make  laws  in  re'ation  to  "  shop,  saloon,  tavern, 
auctioneer,  and  other  "  licenses,  in  order  to  the  raising  of  a  revenue  for 
••  provincial,  local,  or  municipal  purposes."  The  statute  in  question 
purports  to  be,  on  the  face  of  it,  an  exercise  of  that  power.  It  enacts 
that  every  assurer,  except  people  carrying  on  marine  insurance,  shall  be 
bound  to  take  out  a  license,  before  the  1st  day  of  May  in  each  year, 
from  the  revenue  officer  of  the  district,  and  to  remain  continually  under 
license.  It  then,  by  the  second  section,  enacts  what  the  price  of  the 
license  is  to  be.  And  reading  it  shortly,  it  amounts  to  thin  :  that  the 
price  of  the  license  shall  consist  of  a  stamp  affixed  to  the  policy  or 
receipt  or  renewal  as  the  case  may  be.  The  adhesive  stamp  is  to 
be,  in  the  case  of  fire,  3  per  C(  t.,  and  I  per  cent,  for  other  assurances 
on  the  premiums  paid.  Then  the  fourth  section  enacts  that  anybody 
who,  on  behalf  of  an  assurer,  shall  deliver  any  policy  or  renewal  or  receipt 
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withoiit  the  stain])  slmll  ho  liuhle  for  eiicli  contravention  to  a  penaUy  of 
fifty  dollars.  The  fifth  section  says  tliat  every  assurer  hound  to  taki- 
out  a  license  shall  ho  liuhle  in  each  case  to  a  penalty  not  exceeding  fifty 
dollars  if  it  lias  heen  delivered  without  an  ailhesivo  stamp.  The  si.xtii 
section  says  that  every  person  who  afKxcs  the  stamp  shall  ho  hound  to 
cancel  it  so  as  to  ohliterato  it,  and  prevent  its  heing  used  again.  .Vnd 
the  seventh  makes  all  j^olicies,  premium  receipts  or  renewals,  not 
stamped  as  re(|iiir»-d  hy  the  Act,  invalid.  It  says  they  "  shall  not  he 
"  invoked,  and  shall  have  no  efl'ect  in  law  or  in  0(iuity  hefore  the  Courts 
"of  this  i'rovince. '  'Ihen  there  are 'certain  sections  of  the  (iuel)ec 
hicenso  Act  which  are  incorporated,  and  the  Act  is  not  to  apply  to  assu- 
rances not  within  the  Province.  The  only  provision  of  the  Quehec  hicensf 
Act  which  it  is  necessary  to  refer  to  is  the  ll2-lth:  ''For  every  license 
issucil  ••  l)y  ii  revenue  otHcer,  there  shall  iic^paid  to  such  revenue  oIHccm', 
"  over  and  ahove  the  duty  payahle  therefor,  a  fee  of  one  dollar  hy  the 
"  person  to  whom  it  is  issued.'' 

Now,  the  first  point  which  strikes  their  hordships,  antl  will  strike 
every  one,  as  regards  this  Licensing  .\ct,  is  that  it  is  a  complete  novelty. 
No  such  Licejising  Act  has  ever  heen  seen  hefore.  It  purports  to  he  a 
Licensing  Act,  hut  the  licensee  is  not  compelled  to  pay  anyching  for  tliu 
license,  and,  what  is  more  singular,  is  not  not  compelled  to  take  out  the 
license,  hecause  there  is  no  penalty  at  all  u[»on  the  licensee  for  not  taking 
it  up;  and,  further  than  that,  if  the  policies  are  issued  with  the  stamp, 
they  appear  to  he  valid,  although  no  license  has  heen  taken  out  at  all. 
The  result,  therefore,  is,  that  a  license  is  granted  which  there  are  no 
means  of  compelling  the  licensee  to  take,  and  which  he  pays  nothing  for 
if  he  does  take  ;  which  is  certainly  a  singular  thing  to  he  stated  of  u 
license.  They  say  on  the  face  of  the  statute,  "  The  price  of  each  license 
shall  consist,''  and  »o  on.  But  it  is  not  a  price  to  he  paid  by  the  licensee. 
It  is  a  price  to  he  paid  hy  anyiiody  who  wants  a  policy,  hecause,  without 
that,  no  policy  can  he  ohtained.  It  may  be  that  the  company  buys  the 
adheiiive  stamp?,  and  afhxes  them,  or  pays  an  otHcer  of  the  company  tlie 
money  necessary  to  purchiise  them  and  aflix  them  ;  l)Ut  whoever  does  it 
complies  with  the  Act. 

Another  observation  which  may  be  matle  upon  the  Act  is  this :  that 
if  you  leave  out  the  clauses  about  the  license'  the  etiect  of  the  .\(t 
remains  the  same.  It  is  really  nothing  more  nor  less  than  a  Stamp  .\et 
if  you  leave  out  those  clauses.  If  you  leave  out  every  direction  for  takini; 
out  a  licen.se,  and  everything  t-aid  about  the  price  of  a  license,  and  mere- 
ly leave  the  rest  of  the  Act  in,the  Government  of  the  Piovince  of  Quebec 
obtains  exactly  the  same  amount  by  virtue  of  the  statute  as  it  does  with 
tlielicenso  clauses  remaining  in  the  statute.  The  penalty  is  on  tiie 
issuing  of  the  policy,  receipt  or  renewal ;  it  is  not  a  penalty  for  not  taking 
out  the  license.  The  result,  therefore,  is  this,  that  it  is  not  in  substance 
u  license  Act  at  all.     It  is  nothing  more  or  less  than  a  simple  Stamp  Act 
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oil  polioieg,  with  provisions  relemng  to  a  iioonso,  hooause,  it  must  lie 
int'siimed,  tho  trainers  of'tiio  statiitt*  thoii^'iit  it  was  necesnary,  in  onlor 
to  cover  tlio  kind  of  tax  in  i|uestion  with  lojial  sanction,  tliat  it  shoiiltl 
lii>  male  in  tho  sluii)0  of  tho  prict'  paid  for  a  lidensu. 

Jf  that  is  so,  it  isof  no  use  considorinj;  how  far,  independontly  of  tlioso 
considerations,  tlio  '.Itii  siihsootion  of  tlio  '.llind  section  would  aiitliorizo 
a  siun  of  nionoy  to  he  taken  from  an  assurani^'  (ioinpimy  in  respect  of  a 
license.  Witii  regaril  to  tlie  precedents  cited,  it  was  allej,!ed,  ou  helialf 
of  the  appellants,  that  thoujih  at  lirst  sight  it  might  appear  that  this  was 
not  a  license,  and  that  this  was  not  the  price  paid  for  a  license,  yet  it 
could  he  shown  hy  the  existing  leuislation  in  Kngliind  ami  America  that 
licenses  were  cotistantly  granted  (ui  similar  terms  ;  and  that  therefore 
in  construing  the  Dominion  Act  we  ought  to  construe  it  with  reference 
to  the  other  sulisisting  legislation.  Their  Lordships  think  that  a  very 
fair  argimient.  But  the  (juestion  is,  is  it  true  in  fact?  Wh«>n  the  instances 
which  were  produced  were  examined,  it  was  found  that  they  were  of  a 
totally  ditlerent  character.  They  miglit  be  described  as  licenses  granteil 
to  traders  on  payment  of  a  sum  of  money  ;  but  tho  j)rico  to  be  paid  by 
the  trader  was  estimated  either  according  to  the  amount  of  Ijusincs'' 
done  by  the  trader  in  the  year  previous  to  tho  granting  of  tho  license, 
or  with  reference  to  the  value  of  tho  house  in  which  the  trader  carried 
on  business,  or  with  reference  to  the  nature  of  the  goods,  as  regards 
ijuantity  especially,  sol<l  by  the  trader  in  the  previous  year.  They  were 
all  cases  in  which  the  price  actually  paid  by  tho  trader  for  the  license  at 
tho  time  of  granting  it,  was  ascertained  by  these  considerations.  It  was 
a  license  paid  for  by  the  trader,  and  the  actual  price  of  the  license  was 
ascertained  by  the  amount  of  trade  ho  did.  This  is  not  a  payment  de- 
lionding  in  that  sense  on  the  amount  of  trade  previously  done  by  the 
tiiider.  It  is  a  payment  on  the  very  transaction  occurring  in  the  year 
lor  wliich  the  license  is  taken  out  and  is  not  really  a  price  pai<l  for  a 
license,  but  as  has  been  said  before,  a  mere  stump  on  the  policy,  re- 
newal or  receipt. 

As  this  is  the  result  to  which  their  Lordships  come,  it  becomes  neces- 
sary to  consider  the  effect  oftheUnd  sub-section  of  the  •.ti'nd  section. 
That  authorizes  "  direct  taxation  within  the  Province  in  order  to  the 
raising  of  a  revenue  for  provincial  purposes."  The  single  point  to  be 
'lecided  upon  is  whether  a  Stamp  Act — an  Act  imposing  a  stamp  on 
]inlicies,  renewals  nml  receipts,  with  provision  for  avoiding  the  policy, 
renewal  or  receipt,  in  a  court  of  law,  if  the  stamp  is  not  affi.xed — is  or  is 
not  direct  taxation  ?  Now,  here  again  we  find  words  used  which  have 
titlier  a  technical  meaning,  or  a  general,  or,  as  it  is  sometimes  called,  a 
I'opular  meaning.  One  or  other  meaning  the  words  must  have  ;  ami,  in 
ti ying  to  find  out  their  meaning,  we  must  have  recouise  to  the  usua; 
sources  of  information  whether  regarded  as  technical  words,  words  of 
art,  or  words  used  in  popular  language.     And  that  has  been  the  course 
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j>ur«uo(l  l»y  the  (Joint  Ixilow.  First  of  nil,  wliat  in  tho  inoiiniii;r  of  Hio 
wonls  us  words  of  art  ?  \Vi«  iimy  coiiHidcr  tln>ir  moiiuiii;{  citluir  as  woiils 
UHcd  ill  tho  st'iisn  of  politiciil  ooonoiuy,  or  us  wonls  iHod  in  ,juriH|iiii- 
tlonco  ill  tlin  courts  ol'hw.  Tuki-n  in  citlior  way  tlicrt'  is  u  innltitiii|i>  of 
uuthorities  to  show  thut  situh  ii  stnini>  iiiipostMl  l>y  the  Lo^islittiire  is  not 
(lirt'ct  taxution.  Tho  politioul  economists  uro  ull  u^pikmI.  Thor<»  is  not 
u  siii^lu  iii>tunou  j)ro(luco  1  on  tliu  othor  side,  'i'lio  niiinlior  of  instuiici's 
cited  by  Mr.  Justice  Tuscimrcuu.  in  his  olaljorutc  judgment,  it  is  not 
necessary  Iiort*  to  more  than  refer  to.  Hut  snifly  if  one  could  have  Immmi 
found  in  favor  nf  the  aiipttllants,  it  wits  theiluty  of  the  appellants  to 
call  their  Ixirdsliip.'  attention  to  it.  No  such  case  Ins  been  found.  Tin'lr 
Lordships,  therefore,  think  that  they  are  warranted  in  assuming  that  no 
Huch  case  exists.  As  regards  judii^ial  inter|ii'utatioii-  there  are  somo 
Knglish  decisions,  imd  several  American  iJecisions,  on  the  subject,  many 
of  which  are  referred  to  in  the  judgment  of  Mr.  .Justice  Tascherciui. 
There, again,  they  aro  all  one  way.  Thoy  all  treat  stamps  either  ns  imli- 
rect  taxution  or  us  not  being  direct  taxation.  ,\gain,  no  authority  on 
the  other  side  has  been  cited  on  tlie  part  of  tho  appellant. 

Lastly,  us  ivgardsthe  popular  use  of  the  words,  two  cyclopM><lins  at 
least  have  been  piotlucod,  showing  that  the  popular  nso  of  thu  word  is 
entirely  the  same  in  this  respect  as  the  technicd  use  of  the  word.  Ami, 
here  again,  there  is  an  utter  deficiency  on  the  )>art  of  the  appellants  in 
producing  a  single  instance  to  the  contrary.  That  being  so,  it  is  not 
necess'iry,  it  appears  to  their  Lordships,  for  them  to  consider  the  scion- 
title  deKnition  of  direct  or  inilirect  taxation.  .Vll  that  it  is  necessary  for 
them  to  say  is,  that  tin  ling  these  words  in  an  .\ct  of  rurliameiit,  ami 
finding  that  ull  the  then  known  definitions,  whether  technical  or  goncial, 
would  exclude  this  kind  of  taxation  from  the  category  of  direct  taxation, 
they  must  consider  it  was  not  the  intention  of  the  legislutuie  of  England 
to  include  it  in  the  term  of  direct  taxation,  and  therefore  that  the  iin- 
pO'ition  of  the  stami>  duty  is  not  warranted  by  the  terms  of  the  L'nd 
sub-section  of  section  'J2  of  the  Dominion  Act.  That  being  so,  it 
appears  to  their  Lordships  that  the  appeal  fails.  niA  they  will,  therefoie. 
humbly  advise  Her  Majesty  to  affirm  the  decision  of  the  Court  below, 
and  dismiss  the  appeal. 

A2)l>oal  dismissed. 
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Attorney.  J»op>ii?  ^or  siiocoss  in  the  suit ;  and  whether  he  or  liis  adversary  will 
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Oeinrnl      havo  to  pay  it  in  the  end,  must  depend  upon  the  ultimate  termination 


of  the  controversy  between   them.     Tlie    Legishituns    in   imposin;:   tin; 
tax,  cannot  liavo  in  contemplation,  one  way  or  the  other,  the  ultiui!it>' 
determination  oftlio  suit,  or  the  linal  incidence  of  the  hurden,  whethoi 
ui)on  the  person  who  had  to  pay  it  at  the   mouient  it  was  exigililo,  or 
upon  anyone  else,     'riiorelore  it  cannot  he  a  tax  tUimanded   "  from  the 
•'  very  persons  wiio  it  is  intended  or <lesireil  should  pay  it  ;  "  for  in  ttutli 
that  is  a  matter  of  absolute  iiKhtferenco   to  the  intention  of  the  Legis- 
lature.   And  on  the  other  Imnd,  so  far  as  relates  to  tlie  knowle<I;;((  whirli 
it  is  possible  to  liuve  in  u  ,ii;eneral  way  of  the   position  ol  thinjrs  at  such  a 
moment  of  time,  it  may  be  assinned  that  the  person    who  pays  it  is  in 
tlie  expectation  and  intention  that  he  may    l»c   indenuiilied ;   an<l  tln' 
law  whicli  exacts  it  cannot  assume  that  expectation  and  intention  ni:iy 
not  be  realized.     As  in  all  other  cases  of  indirect  taxation,  in  particular 
instances,  l)y  particular  l>ar;<ains  and  arrannrmonts  of  individual",  lliat 
which  is  the  generally  presumable  iniiidence   may   be    alteied.     An  im- 
porter may  be  himself  a  consumer.     Where   a   stamp  duty  upon   tran- 
sactions ol' piu'chase  and  sale  is  payable,  there  may   be  special  airaui'i' 
juents  l)ctween  the  parties  determining  who  shall  bear  it.    The  (juestion 
whetjier  it  is  a  direct  or   an   indirect   tax   cannot  <lepend  upon  tiiose 
spcciiil  events  which  m  ly  vary  in  particular  cases;  but  the  best  general 
rulf  is  to  look  to  the  time  of  payment ;  and  if  at  the   time  the  ultimate 
iiKMdence  is  imcertain,  then,  as  it  appears  to  their  Lonlships,  it  cannot, 
in  this  view,  b(>  called  direct  taxation  within  the  meaning  of  the  Uml 
sub-section  ol  the  Uiind  clause  at  th(^  Act  in  (|iiostion.     Still   less  can  it 
be  called  so,  if  the  other  view,  that  of  .Mr.  McCuUoch,  is  correct. 

That  point,  which  is  the  main  iioint,  ami  was  felt  to  be  so  by  Mr. 
Davey  in  his  very  able  and  clear  argument,  being  disposed  of,  the  next 
ipiestion,  upon  the  terms  of  tlu!  same  section  of  the  same  Act,  is  that 
which  arij^es  under  sub-section  14.  Mne  of  the  things  which  are  to  lie 
within  the  powers  of  the  Provincial  Legislatures — within  their  exclusive 
jiowors — is  the  administration  of  Justice  in  the  proviiu'e,  including  tiit» 
constitution,  maintenanc(>,  and  organization  ol  Provincial  Courts,  am! 
including  the  procedure  in  civil  matters  in  the  Courts.  Now  it  is  not 
necessary  for  their  Lordships  to  determine,  whether,  if  a  special  luml 
had  been  createtl  by  a  Provincial  Ac*  for  the  maintenance  of  the  ailnii- 
nistration  of  justice  in  the  provincial  courts,  raised  for  that  puri)Ose, 
ap|iropiiated  to  that  purpose,  and  not  available  as  general  revenue  tor 
general  provincial  purposes,  in  that  case  the  limitation  to  direct  taxation 
would  still  have  been  applicable.  That  may  be  an  imi)ortant  (luestion 
which  will  be  considered  in  any  ^-ase  in  which  it  may  arise  ;  but  it  does 
not  arise  in  this  case.  This  Act  does  not  relate  to  the  administration  of 
justice  in  the  Province ;  it  does  not  provide  in  any  way,  directly  or  intli- 
rectly,  for  the  maintenance  of  the  Provincial  Courts  ;  it  doe-s  not  put- 
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jiort  to  l»o  mado  undcM-  that  jiower,  or  for  tlie  j)erlbrnianco  of  tliat  «luty.  ,\itorn«'y. 
The  subject  of  taxation  indeed  is  a  matter  of  procodure  in  tlio  I'rovin- ^■''"<""'*' 
iial  Courts,  hut  tliat  is  all.     The  fund  to   bo  raised  by  tliat  taxation  is  Uced. 
carriefl  to  tho  purposes  mentioned  in  tlio  second  snb-section  ;  it  is  made 
juirt  of  the  {tenoral  cnnsolidatcd  revenue  of  the  i)rovince.     It  there  fore 
is  precisely  within  the  words   "taxation    in   oriler   to  tho  raising  of  a 
n'venue  for  provincial  purposes."    If  it  should  greatly  o.\cee«l  tlie  cost 
it  the  administiation  of  justice,  still   it   is  to  bo   raised  and  applied  t" 
^I'ueral  provincial  purposes,  and  it  is  not  more  specially  applicable  for 
ilic  administiation  of  justice  that  any  other  2)art  of  the  general  provin- 
ciid  revenue. 

Their  Lordships,  therefore,  think  that  it  cannot  bo  justitii'd  under  tho 
I  Ith  subsection. 

With  icpird  to  the  third  argument,  which  was  founded  on  tho  (>.>th 
-cction  of  the  Act,  it  was  one  not  easy  to  follow,  but  their  liOrdships  are 

•  Icarly  of  opinion  that  it  cauioi  prevail.  The  (">  th  section  preserves 
tilt!  proexistiiiLj  powers  of  tlu!  (Jovcrnors  or  Lieutenant <iovernors  in 
I  ouncil  to  do  certain  things,  not  there  spocilied.  That,  however,  was 
-iilyect  to  a  i)ower  of  abolition  or  alteration  by  the  respective  Legisla. 
line*  of  Ontario  and  (^)uebe(;,  with  the  cxcejition,  of  coiuse,  of  what  de- 
[Kiidcd  on  Imperial  Legislation.  Whatever  powers  of  that  kind  existe<l 
liie  Act  with  which  their  Lordships  have  to  deal  neither  abolishes  nor 
ulters  them.  It  does  not  refer  to  them  in  any  manner  whatever.  It  is 
Slid  that,  among  those  powers,  tluue  was  a  i>ower,  not  taken  away,  to 
l.iy  taxes  of  this  very  kin<l  upon  legal  proceedings  in  the  Courts,  not  tor 
ilie  general  revenue  |)urposes  of  the  province,  but  for  the  purjjose  of 
lorming  a  .special  fund  called  '•  the  Building  and  Jury  Fund,  "  which 
was  appropriated  for  purposes  connected  with  the  a-'ministration  of  jus- 
tice. What  has  been  done  here  is  (juito  a  dillerent  thing.  It  is  not  by 
the  authority  of  the  Lieutenant  <iovernor  in  Council.  It  is  not  in  aid  of 
ilie  Building  and  .hny  Fund.     It  is  a  Legiylative  Act  without  any  refer- 

•  lu'o  whatever  to  those  powers,  if  they  still  e.\ist,  tpiite  collateral  to 
them;  and,  if  they  still  exist,  and  if  it  exists  itself,  cai)able  of  being 
txercisod  conciUTcntly  with  them  ;  to  tax,  lor  tho  gejieral  purposes  of 
tlie  province,  and  in  aid  of  the  general  revenue,  these  legal  proceedings. 

It  appears  to  their  Lordships  that,  miless  it  can  be  justified  under  the 
'I'm I  section  of  the  British  North  America  Act,  it  cannot  be  justified 
iiider  the  Goth. 

I'heir  Lordships  must,  therefore  humbly  advise  Her  Majesty  to  dis- 
miss this  appeal. 
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.IlIDICTAL  CUMMITTKE  OF  THE  IMilVY  Cor.VCIL 

I4iiiu  JM'vrier,   ISSU. 

Coram  Sik  Jajiks  W.  Coi.vii  r.,  Siit  Baunks  Peacock,  Sir  MoxTA<iLK  K. 
Smith,  Siit  1{()iii;kt  1'.  Cni.t.iEU. 

BOUKGOIN    KT   Ai...    r.    LA    COMrAGNIK    DV    CIIKMIN    DE    FElt    1)1 
MOMTHEAL,  OTTAWA  ET  (X'flDENTAL,   ET   JiOSS. 

The  only  question  wliicli  lias  l^eon  fully  ari.'UO(l  upon  tho  Ibui 
appeals  oonsolidatcd  in  this  record  is  whether  the  jiulgiuent  of  the 
Court  of  Queen's  Hench  lendert'd  in  the  fii-st  suit,  No.  6'i}'4,  was  right  in 
annulling  anil  setting  aside  the  award  of  the  2.Sth  of  .luly,  IST'i,  upon 
either  of  the  grounds  stated  in  it.  As  to  one  of  those  grounds  whicii 
proceeds  upon  the  assumption  that  tne  lump  sum  oi'  .*.'!."),( )i;j,  awanlcil 
to  the  a£/pellarts,  inchuled  the  whole  value  of  the  land,  and  not  merely 
the  value  of  their  interest  as  lessees,  it  is  not  necessary  to  say  anything', 
because  that  ohjection  has  not  lieen  pressed. 

The  question,  therefore,  is  KM luced  to  this:  can  llie  judgment  he 
supported  on  the  other  grouml  taken?  Tiieir  Lordships  conKned  the 
argument,  in  the  tlrst  instance,  to  that  (juestion.  l)ecause  they  thought 
that  if  the  award  was  louiid  to  he  invalid  on  the  face  of  it,  (hat  finu.iii' 
would  go  far  to  dispose  of  all  or  most  of  the  questions  which  have  been 
litigate.d  between  tho  parties.  They  will,  therefore,  for  the  present, 
confine  their  attention  to  the  tirst  of  the  suits  and  tlie  fin-'d  iudgmeiii 
therein,  nor  will  they  go  into  the  facts  further  than  is  reqi^  is  i  m.  ordei 
to  elucidate  the  single  point  to  be  now  determined.  The  aj,j;t!i  "^ntsare 
four  persons  holding  a  quarry,  as  lessees,  under  a  ^frs.  Smith.  They  an- 
sometimes  describeil  as  working  together  in  two  partnerships  of  two 
each,  as  "  Bourgoin  et  I'ils  '"  and  "  Bourgoin  et  La  Montague,"'  but  foi 
all  practical  purposes  they  may  be  treated  as  the  four  joint  lessees 
of  the  «iuarry.  The  respondents,  who  were  the  plaintifi's  in  the  suit,  an- 
a  Railway  ('oiii]>any,  styled  on  the  record  "  The  Montreal,  Ottawa,  ainl 
Western  IJailway  (-ompiuiy."'  The  Couj[)any  was  incorporated  originally 
under  anotlier  title,  vi/,,  '•  The  Montreal  Northern  (,'olonization  L'ailway 
Company,"  by  an  .Act  of  tlie  Legislature  of  the  Province  of  QuelxM 
).'i"J  Vict.,  c.  ."):")!.  and  was  governed  by  that  and  a  subsequent  statute  ol 
the  same  l.egislatun^,  .'.I  N'ict..  e.  '2''.  It  was.  Iheniore,  in  its  inception 
a  provincial  railway.  In  I  ST.'J.  however,  the  Parliament  of  ( 'anada.  l»y 
Act  ;>6  Vict.,  c.  SU,  declared  this  railway  to  be  a  Federal  ent<'rj»rise,  ami 
by  a  subse<|uent  statute  i.'IS  N'ict..  c.  (iS)  changed  the  name  of  t!ie  Com- 
pany to  that  which  it  bears  on  this  rei'ord.  Ilenee,  when  the  proceed 
ings  which  resulted  in  the  award  in  (juestiou  were  commenced,  the  rail- 
way Iiai  I  become  a  Fedeial  railway,  and  the  respondent  comi)any  n\i- 
subject  to  and  governed  by  the  provisions  oi  the  <  anadian  statute  known 
as  "  The  L'ailwav  Act.  IStiS." 
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It  appears  that,  in  one  or  other  of  the  above  two  states  of  existence,  gonrKoiiin 
this  lompany  hafl  proceeded  in  tlie  usual  way  to  ascertain  the  compen-    * 
nation  payable  to  the  lessor,  Mrs.  Smith,  in  respect  of  her  freehold  inte- 
rest in  th**  land  to  bo  exi)ropriated.    The  appellants  intervened,  and 
soujiht  to  have  the  sum  payable  to  them  for  compensation  in  respect  of 
their  interest  as  lessees  ascertained  by  the  same  proceeding.     The  Com- 
pany declined  to  accede  to  this,  and  havinf:  settled  the  amount  of  com 
pensatioii  payable  to  Mrs.  Smith,   took  i)Ossession  of  the  (juarry.    The 
api)elia!)ts  upon  that  instituted  certain  proceedings,  in  order  to  compel 
the  Companv  to  as<<»rtain  the   compensation  due  to  them:  those  pro. 
<eedinj:s  wt-rt'  ultimately  successful,  and  thereupon  the  Company  gave 
the  notice  <>t  tiie  I'lind  of  February,    IS7.').  wliich  was  the  foundation  of 
the  proceedinirs  that  resulte<l  in  the  award.     Their  Lordshii)s  think  it 
light  here  to  observe  that,  in  their  opinion,  there  is  nothing  e.xceptional 
in  that  notice,   notliin;:  which  -iupports  the  suggestion   that  its  terms 
were  vaiie<i  by  rea,>«on  of  tlie  Company  liaving  previously,  ancl  perhaps 
wrongfully,  taken  po.s8essif»n  of  th«' quarry.     It  ai)pears  to  them  to  be 
the   usual  noti(!e  conlfinplated  by  '•  the   Railway  .\ct    of  ISfiS."     The 
words  which  have  been  so  much  relie<l  on  as  authorizing  the  arbitrators 
to  settle  all  <|iiestions  between  the  parties  have  been  taken   verbatim  et 
literaliiii  from  the  lutli  subsection  of  the  '.»th  section   of  that  Statute. 
.\fter  the  seivire  of  the  notice,  arbitrators  w»reappointed  and  the  award 
in  question  was  mafle,  luid  the  only  two  documents  besides  the  notice 
which  soem  to  be  in  any  way  material  for  the  decision  of  the  question 
now  to  be  determined  are,  the  award  itself,  which  is  at  page  12,  anil  the 
claim  of  the  appellants,  which  is  at  page  L'()  of  the  record. 

The  material  i)assagc  in  the  award,  upon  which  ihe  whole  question 
turns,  is  that  wheieby  the  arbitiators,  after  stating  that  they  had  pro- 
(•ceded  to  assess  the  comi)ensation  to  be  paid  by  the  Company  to  the 
appellants  for  the  piece  of  land  described,  and  for  all  the  damages  re- 
sulting from  the  taking  possession  of  the  same,  ami  had  visited  the  said 
piece  of  land,  and  estimated  with  care  and  established  the  value  of  it 

and  the  amount  of  the  said  damages,  proceeded  to  award . 

'•  The  sum  of  $3r),(H.'J,  j)/h.«  $100  i)er  month  from  this  date,  payable 
on  the  lirst  of  each  month,  until  the  said  Company  shall  have  set  free 
the  watercourse  serving  to  drain  the  quarries  adjacent  to  the  expro- 
priated land,  and  cotistructotl  a  culvert  to  piotect  the  sai'l  watercourse, 
a>  being  the  amount  of  compensation  to  be  i)aid  by  the  said  Montreal 
Northern  Colonization  Railway  Comjiany,  now  called  '  the  Montreal, 
Ottawa,  and  Western  Kailway  Company,'  to  the  said  '  Boiu'goin  ot  Fils  ' 
an<l  Hourgoin  ainl  La  Montague  for  the  said  piece  of  land,  and  for  all 
the  damages  resulting  iioin  the  po.-session  ot  the  same."' 

The  objection  taken  to  the  award  is  now  coulined  to  that  portion  of 
the  passage  just  quote<  I,  which  includes  and  follows  the  word  "plus," 
and   relates    to  what  the  arbitrators  seem  to  have  consideretl  as  whollv 
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Honritouin  *"'  '"  P*''*'  *^*®  compensation  due  to  the  appellants  in  respect  of  that 
portion  of  their  claim  which  was  comprehendetl  in  the  words  of  its  4th 
head,  and  claimed  damages  for  the  watercourse  diverted  by  the  Com- 
pany, and  for  pumping  and  work  to  be  done  at  the  rate  of  $600  per 
annum  for  eight  years  (which  they  treated  as  the  jtrobable  duration  of 
their  lease),  and  amounting  to  a  gross  sum  of  $4,><CM).  Their  Lordships, 
after  full  consideration  of  this  case,  and  of  the  learned  arguments  upon 
it,  have  come  to  the  conclusion  that,  in  respect  of  the  passage  in  ques- 
tion, the  award  Is  bad  upon  the  face  of  it.  The  case  of  the  appellants 
was  very  ingeniously  put,  particularly  by  Mr.  Fullarton.  His  argument 
was  to  tiiis  effect.  Ho  said  that  the  arbitrators  probably  conceived  that, 
if  they  giive  that  full  sum  claimed  on  the  assumption  that  the  interrup- 
tion of  tile  drainage  would  hist  for  the  whole  duration  of  lease,  fixed  at 
eight  yeais,  they  might  be  doing  great  injustice  to  the  Company  ;  that 
by  virtue  of  the  Oth  subsection  of  the  7th  section  of  "  the  Railway  Act, 
1868,"  which  is  in  these  words  : — 

"  To  construct,  maintain,  and  work  the  raihvayacross,  along,  or  upon 
any  stream  of  watei',  watercourse,  canal,  highway,  or  railway  which  it 
intersects  or  touches  ;  but  the  stream,  watercourse,  highway,  canal,  or 
railway  so  intersecttsd  or  touched  shall  be  restored  by  the  Company  to 
its  i'ormer  state,  oi'  to  su(;li  a  state  as  not  to  impair  its  usefulness." 

The  Company  was,  to  the  knowledge  of  the  arbitrators,  uniler  a 
statutory  obligation  to  restore  the  watercourse  ;  that  they  assumed  that 
the  Company  would  perform  that  statutory  obligation  as  soon  as  pos- 
sible ;  and  accordingly  assessed  the  damages  in  the  uiamier  complained 
of  in  case  and  lor  the  supposed  benefit  of  the  Company  ;  and  further, 
that  it  was  competent  to  them  so  to  tlo. 

The  motives  of  the  arbitrators,  whatever  they  may  have  been,  can- 
not validate  their  act  if  that  were  ultra  virea.  And  the  first  observation 
which  their  Lordships  have  to  make  is  that,  as  they  read  the  statute,  it 
was  not  competent  to  the  arbitrators  to  impose  the  payment  of  a  rent 
or  periodical  sum  at  all.  The  word  "  rent,"  no  doubt,  occurs  iu  several 
of  the  subsections  of  seirtion  'J  ;  but  their  Ixjrdsliips  think  that  the  use 
of  that  word  is  always  to  be  explained  by  reference  to  the  provisions 
(  ontained  in  the  subsections  3,  4,  and  S,  and  that  in  every  case,  except 
those  in  which  the  parties  expropriatetl  fall  within  the  description  of 
"  corporations  oi-  persons  who  cannot  in  common  course  of  law  sell  or 
alienate  the  huuls  set  out  and  ascertained,"  it  is  theduty  of  the  arbitrators 
to  fi.x  as  compensation,  such  a  gross  sum  or  sums  as  would  be  capable  of 
being  paid  or  tendered  at  once  to  the  jjartios  entitled  to  the  same  under 
the  27th  subsection,  or  into  Court  under  thi?  .'Uth  subsection,  of  the 
9th  section  of  the  Act,  in  order  to  entitle  the  Company  to  possession 
under  tVie  27th,  or  to  a  confirmation  of  title  under  the  ;i4th  and  .'i'lth 
sub-sections.  It  appears,  moreover,  to  their  lordships,  that  even  if  n 
rentcharge  could  be  given  by  •:>'ay  of  compensation  in  circumstances 
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like  these  to  the  expropriated  parties,  it  has  not  been  done  in  this  case  ;  B„„raouiti 
that  the  monthly  sum  awarded  is  not  in  any  sense  of  the  term,  a  rent  ;    * 
tliat  it  is  more  in  the  nature  of  an  assessment  of  damages  payable  t» 
futuro,  and  does  not  in  any  point  ot  view  fall  within  the  provisions  of 
the  Act. 

A  further  objection  to  this  part  of  the  award  is,  that  it  makes  the 
monthly  payment  oontingont  on  the  completion  and  erection  of  certain 
works,  and  thtirf  introduces  an  element  of  tuicertainty  which  would  of 
itself  bo  a  I'atal  objection  to  the  award.  That  it  is  open  to  the  objection 
of  uncertainty  is  shown  by  the  observations  which  have  been  quoted 
from  the  judgment  of  Mr.  Justice  Tessier,  who  decided  in  favour  of  the 
appellants.  The  learned  Judge,  p.  403,  line  20,  assumes  that  if  the 
culvert  is  not  ooiistrurted  the  annual  sum  will  continue  to  be  payable, 
not  only  to  the  ai)pellants  and  their  assigns,  but  to  the  reversioner. 
Mrs.  Smith,  'i'he  learned  Counsel  for  the  appellants  repjdiated  that 
construction  ;  but  the  iact  that  it  was  i)ut  l)y  tliC  loarned  Judge  upon 
the  document  goes  to  prove  that  tliore  is  some  degree  of  uncertainty  in 
the  award.  Again,  the  duration  of  the  appellant's  interest  is  uncertain, 
in  that  they  held  their  lease  with  tlie  power  of  renewing  it  so  long  as 
any  stone  remaine<l  to  lu^  worked.  They  miglit  tluis  prolong  the  time 
tluring  which  the  monthly  sum  woulil  be  payable,  by  omitting  to  work 
the  stone,  although  no  doubt  tli((  ('ompauy  would  have  the  power  to  put 
an  end  to  their  lial)ility  l)y  doing  tlit^  wori<s  proscribed. 

I.iistly,  there  seems  to  tiieir  lordsliips  to  be  a  fatal  ol)jection  to  the 
award  in  the  direction  to  tlie  Company  to  restore  the  water  coiu'se  in  a 
particular  manner,  and  that  by  tlie  constnirtion  of  ii  culvert.  They 
conceive  tliat  it  was  not  within  the  lunctions  of  tlie  arbitrators  to  pres- 
cribe how  the  company  was  to  relieve  itself  from  the  statutory  obliga^ 
tion  imposetl  upon  it  by  the  tith  subsection  n['  tiie  7th  section,  or  to 
cast  upon  them  the  construction  of  a  culvcit  wliicli  possibly  might  not 
not  be  necessary. 

It  is  right  now  to  notice  shortly  certain  auti)oritio^  which  have  been 
invoked  in  the  course  of  the  arguments  at  tlie  bar.  Tlie  Chief  Justice 
n^Cerred  to  four  cises  rcjjorted  in  the  llitii  (Queen's  Bench  reports. 
I'jjpi  r  Canada,  as  supporting  his  juilgmcnt,  wlicreas  tlie  learned  counsel 
tor  the  api)ellants  has  treated  them  as  authorities  in  his  favour.  If  those 
<lecisions  are  opposed  to  tlio  decision  of  tlu^  Court  ot  Queen's  Bench  ot 
liuebec  m  this  case,  that  wowlil  oiily  siiow  that  there  is  a  conflict  of 
authority  between  tlie  higliest  courts  of  tiie  two  provinces,  and  that  it  is 
for  their  lordships  to  decide  betwetMi  them.  But  tiieir  lordships  think 
Unit  in  truth  there  is  no  coutlict  at  .ill,  and  tliiit  the  cases  in  ijuestion do 
go  to  support  tiie  judgment  of  tlie  Cliii^l  Justice  in  tiiis  case.  It  is  to  be 
observed  that  in  all  four  cases  the  awanl  was  set  aside.  There  is,  there- 
tore,  no  affirmative  decision  that  a  clause  of  tiiis  kiiul  in  award  is  good. 
The  only  piisage  in  the  judgments  in  question  which  seems  to  their  lord- 
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jjo„^g„„j„  ships  capable  of  being  treated  as  in  liuonr  of  tlio  appellants   is   that  at 
A  page  1 14  of  the  volume,  in  tlie  ease  of  the  6'rt'a<   Wenlern    Company   m- 

Jiaby,  Chief  Justice  Kobinson  there  says  : — 

"  The  second  and  third  objections  seem  also  to  have  been  satisfac- 
torily answered.  It  is  not  the  devisees  who  are  moving  against  the 
awartl,  on  tin;  ground  that  some  things  are  directetl  in  their  favour 
whicli  cannot  be  enforced  against  the  Company  ;  it  is  the  Company  who 
are  complaining  of  the  extravagance  of  tiu'  award.  If  thoy  choose  to 
object  against  the  making  and  maintaining  the  tank  spoken  of,  and  to 
keeping  open  the  Kerry  street,  and  can  successfully  resist  both  or  either 
of  them,  that  would  only  show  that,  so  tar  as  the  amount  of  the  award 
can  have  been  influenced  by  assuming  that  those  things  were  to  be 
done,  the  devisees  may  have  reason  to  complain  that  they  have  been 
<leluded  by  promises  of  advantages  which  cannot  be  secured  to  them, 
and  that  the  sum  awarded  as  the  value  of  their  property  should  there- 
i'ore  have  been  larger,  as  the  cannot  reckon  upon  enjoying  these  benefits, 
which  the  arbitrators  may  have  taken  into  account  as  considerations  in 
their  favour,  ten<ling  to  diminish  the  sum  to  be  awarded.'' 

lie  goes  on  to  say, — 

"  Besides,  these  are  not  things  which  the  arbitrators  have  taken 
upon  themselves  to  direct.  They  seem  rather  to  have  inserted  them  a< 
being  things  understood  between  the  parties,  and  which  they  had 
therefore  taken  into  consideration  in  estimating  the  damages." 

Then,  at  page  IlM,  after  saying  that  the  award  must  be  annulled 
upon  another  ground,  he  says, — 

"  But,  to  avoid  occasion  for  ijiiestion  upon  any  future  award,  wo 
would  suggest  that  it  should  lie  cK'arly  expressed,  in  the  first  place 
that  the  sum  awarded  is  given  fni  the  vai.ie  of  the  lands  and  tenements' 
or  iirivate  privileges  i)roposed  to  l)e  purchasetl,  or  for  the  amount  of 
damages  which  the  claimant  is  cntithMl  to  receive  in  consequence  of  tin; 
intended  railroad  in  and  upon  his  lamls  (;is  the  case  may  be),  and  that 
the  award  should  either  be  silent  in  regard  to  any  other  matter  on  whicli 
the  statute  gives  no  authority  tn  tlie  arbitrators  to  give  a  direction,  or 
that,  if  the  estimate  has  been  intluenced  by  anything  which  the  Com- 
pany has  engaged  to  tlo  in  order  to  lessen  the  inconvenience,  it  should 
be  plainly  expressed  that  the  Cou;pany  iiavc  undertaken  to  <lo  it,  and 
the  particular  thing  should  be  so  iletined  as  to  leave  no  uncertainty,  and 
no  room  for  future  litigation  as  to  what  is  to  be  done  or  allowecl  by  the 
Comi)any,  and  at  what  particular  part  in  their  work  and  in  what  manner 
it  is  to  be  done." 

Therefore  this  judgment  proceeded  ujion  the  fact  that  the  Company 
had  agreetl  and  oflered  to  ilo  certain  things,  not  tiiat  the  arbitrators  h.id 
imposed  ui>on  this  Company  the  obligation  to  do  them,  and  it  points 
out  that  the  awaril  woulil  hv  more  correctly  drawn  if  it  had  tnken  no 
notice  at  all  of  the  works  in  tjuestion,  or  had  stated  that  the  Company 
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had  voluntarily  iimlertnkcn  to  pcirorin  tlicm.  It  gives  no  oountonnnce 
to  the  (loctiino  tiiiit  it  is  compotoiit  to  arl)itiatois  to  iinposo  such  an 
')l>iigation  as  of  tljeir  own  authority. 

Again,  tho  ctvso  cited  from  .'<ircy's  collortion  soonis  to  ho  distinguish- 
ahlo  from  the  jtresont  in  tho  manner  in  whieh  Chief  .lustioo  Dorion  has 
pointed  out.  'riieri-  a  gross  sum  was  awarded,  hut  tliat  gross  sum  was 
made  redueiliie  if  tho  Company  shouhl  do  something  wliieli,  as  in  tliat 
( 'anadian  ease,  tiiey  had  undertaken  to  do.  'i'ho  case  is  eertainly  dis- 
tinguishahle  from  tho  jiresent,  hotli  hoeauso  tlio  compensation  awarded 
was  one  sum  payahlo  at  once,  and  beeauso  tlio  (.'ompany  liad  under- 
taken to  do  tho  works  in  question.  Several  otiier  French  decisions  have 
iioen  cited  hy  Mr.  .Tiistico  'I'essier  in  support  of  liis  view  ol'  tliis  award, 
liiit  it  appears  to  their  lordships  impossible  to  reconcile  tho  brond  jirin. 
liple  which  ho  seems  to  deduce  from  them,  viz.,  that  objections  of  this 
kind  can  only  bo  taken  by  tho  person  expropriated,  and  not  by  the 
body  that  expropriates,  with  tho  Itailway  Act  of  ISftH  and  its  i»rovisions. 
Tiieir  lordships  think  that  this  case  ought  to  l)o  docidi-d  upon  Cana- 
dian legislation  and  upon  Canadian  jurisprudence.  For  that  reason 
they  do  not  notice  tho  case  from  the  Isle  of  Man,  which  was  cited  by 
Mr,  Benjamin. 

The  only  remaining  (piestion  to  l)0  consi<lered  is  one  which  was 
■•uggosted  in  the  <;oin'so  ol  tho  argument,  viz.,  wlujtiier  the  obJectional>lo 
part  of  tho  award  is  severable  from  that  which  awards  to  tho  appellant 
tiio  Sinn  of  if. '!."),() 1 3,  so  that  tho  api>eliant  may  recover  that,  waiving 
tiieir  right  to  tlie  rest  of  the compensution awarded.  Tho  point  was  never 
taken  i»"  tho  Cana<lian  Courts,  no  otlbr  of  waiver  was  made  there,  and 
It  may  b<;  cjuostionablo  vvhi^ther  that  point  can  now,  for  the  iirst  time, 
be  raisofl  Iuto,  .\>suming,  however,  that  it  is  open  to  the  appellants, 
their  lorilships  arc  of  opinion  tliat  tho  award  is  not  severable  in  tho 
manner  suggested,  tln^  <v)mponsation  iminoperiy  awarded  being  com- 
I'ined  as  it  is  v.ith  that  which  was  properly  awarde<l,  and  l)Oth  declare<l 
to  bo  "  lo  montant  do  la  compensation  I'l  etrc  payee,  pour  le  dit  morcoaii 

•  do  terre,  et  pour  tons  les  dommages  resultant  do  la  possession  d'ice- 

•  lui."  And  if  tlioy  wore  sev(Med  a  f|uestion  might  arise, as  ^Ir.  Iionjamiii 
iias  argued,  whether  tho  award  would  not  Im*  defective  in  that  it  failed 
to  deal  fully  with  one  of  the  (piestions  suixnitted  to  the  arbitratfirs,  viz., 
ilie  amount  of  compon.satioa  duo  to  tho  appellants  under  tho  fourth 
lioad  of  thoir  claim. 

This  being  their  lor<lships'  vii-w,  they  think  that  tin-  ilecision  of  the 
'  ourt  of  (Jueon's  Bench,  whicli  amuilled  aiicl  s(  t  aside  tin;  awaril  as  in- 
valid on  tho  I'm  e  of  it,  is  correct.  They  h.ivo  i duio  to  liiat  <'()nclusion 
\\ith  considerable  regret,  because  they  feci  that  tho  ai)pellanfs  were  on- 
litled  to  a  fair  compensation  for  the  e.\proj)rialion  of  their  tpiarry,  and 
tliat  now.  alter  a  vast  amoimt  of  expensive  litigation,   they  are   as  far  as 

•  ver  from  receiving  that  conipcnsation.     Their  lordships  do  not  say  that 
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onin  ^'''^  *""'^  '**  ^^■''''"y  that  of  the  Company  or  whollj*  tliatof  tho  appollsnts  ; 
l)Ut  tlie  lanieiitublo  result  remains,  and  they  can  only  express  their  hopo 
that  in  some  way  or  another  means  will  be  found  to  <|iv«j  the  appellants 
a  fair  eompensation  for  the  expropriation  of  their  (|uarry,  ami  lor  tin- 
ilamajres  which  they  have  sustained  therehy.  Their  lordships,  howevei. 
can  hut  decide  this  question  on  its  legal  merits,  and  they  fec^l  that  it  is 
of  great  importance  tliat  arbitrators,  with  the  large  power  given  to  them 
by  "  The  Hallway  Act,  hSGS,"  should  bo  kept  within  the  limits  of  theii 
authority. 

The  conclusion  to  which  their  lordships  have  come  seems  to  dispose, 
not  only  of  the  first  .appeal,  but  of  most  of  the  other  questions  raised  on 
the  reconl. 

The  judgment  of  their  Lordships,  which  was  delivered  on  the  14tli 
instant,  and  ruled  that  the  award  of  the  2.Sth  of  ,Tuly,  1870,  was  bad  ov. 
the  face  of  it,  disposed,  except  as  to  costs,  of  the  appeals  numbered  !;; 
and  144  respectivelj',  and  of  all  the  questions  on  this  record  between  the 
appellants  and  the  respondent  Company. 

It  seemerl,  moreover,  to  leave  to  the  appellants  no  substantial  in 
terest,  other  than  costs,  in  the  rest  of  the  litigation.  Their  Counsel, 
however,  expressod  a  desire  to  argue  the  remaining  appeals  (Nos.  117 
and  141),  and  satisfied  their  I/jrdships  that  they  were  entitled  to  do  so. 
Those  appeals  have  accordingly  been  heard,  and  their  liOrdships  have 
now  to  give  judgment  upon  them.  In  order  to  see  oloitrly  what  are  tlu^ 
questions  luisc^d  l)y  them,  it  is  necessary  to  refer  shortly  to  some  of  tlu- 
proceedings  in  the  two  actions  numbered  respectively  in  the  Superior 
Court  O'.c;  and  !,L'l.;. 

In  the  latter  of  these,  which  was  brought  by  the  ajjpellants  against 
the  Company  in  Decemlier,  1S74,  in  order  to  recover  the  amoimt  due  on 
the  award,  the  resjiondent,  the  Attorney  Ceneral,  intervened  in  the 
month  of  February,  1>S7S.  The  cause  was  heard  on  the  ISth  of  April. 
I.S7iS,  by  ilr.  .lustice  MacUay  in  the  Supeiior  Court  against  both  the 
Comi)any,  the  defendants,  and  the  Attorney  (ieneral  as  intervenor,  and 
the  .Judgment  of  that  Coiut  dismissed  the  intervention,  and  condemned 
the  Company  to  j)ay  to  the  appell.ants  the  amount  due  on  the  award. 
From  this  judgment  the  Company  and  the  Attorney  Ceneral  appealed 
separately.  The  Court  of  Queen's  Bench  I'eversed  the  ju<lgment  of  tin- 
Superior  Court  against  the  Company,  and  the  appeal  ol'  the  appellant-, 
against  so  much  ot  their  judgment  (No.  144)  has  already  been  disposed 
of.  The  appeal  of  the  Attorney  Ceneral  was  also  allowed,  and  the  judg 
ment  of  the  Superior  Court  reverse<l  as  against  him,  but  on  the  ground 
that  the  intervention,  though  legally  competent,  was  unnecessary,  with 
out  costs.     Hence  the  appeal  No.  117. 

Again,  the  Suj)erior  Court,  by  its  judgment  in  Suit  No.  fiUo,  wherein 
the  Company  siied  to  set  asioe  the  award,  dismissed  that  suit  with  cost.«. 
The  Company  ap[iealed  against  that  judgment,  and  has  succeeded  both. 
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in  the  Court  of  (Queen's  Bench  and  here  in  getting  it  reversed.  The  date,  Bourgouln 
however,  of  tlie  judgment  of  the  Superior  Court  was  the  .'iOth  of  April,  a^ 
1H77  I  the  appeal  against  it  was  not  lodged  until  the  .'ith  of  October  fol- 
lowing, and  intermediately,  i.  e.,  on  the  2linil  May  in  that  year,  the 
ippellants  issued  a  writ  of  execution  for  tlieir  costs,  under  which  the 
slieritt' seized  certain  lands,  rolling  stock,  and  other  property  as  belong- 
ing to  the  Company.  ( »n  the  17th  January,  1S7S,  the  .\ttorney  General 
filed  **  an  opposition  A  lin  de  <listraire,"  by  which  he  claimed  the  whole  ol 
the  j)roperty  seized  as  the  piojierty  of  the  t^ueen  for  the  use  of  the  Pro- 
vince of  (Quebec.  Tilt'  api)ollants  filed  their  contestation,  and  on  the 
•JlstMay,  I.S7S.  Mr.  Justice  Johnson  proiio\uiced  the  judgment  of  the 
Superior  Court,  which  upheld  the  opj)Osition  ;  declared  that  all  the 
lands  seized  were  the  jtropoity  of  Her  Mii.josty  for  the  use  of  the  Pro- 
vince of  (Quebec  ;  that  accordingly  the  seizure  of  the  lands,  immoveables 
and  acce-sories  in  question  was  null,  void,  and  illegal,  ai'.d  granted  main 
levee  thereof  to  the  opposant,  with  cost  against  the  contestants,  the 
jirescnt  ap|iellants.  That  Judgment  was,  on  appeal,  conlirmed  by  the 
(Jourt  of  (Queen's  liouch,  and  hence  the  api)eal  No.  141. 

The  determination  of  both  these  appeals  mainly  depend  on  tin- 
effect  to  be  given  to  the  transaction  between  the  (.'ompiiny  and  the 
(Jovernmei)t  of  (Quebec  which  is  embodied  in  tiio  Notarial  .\ct  or  Deed 
of  the  I  t»th  of  November,  J  875,  and  in  .\ct  3'.»  Vict.,  c.  12  of  the  Legisla- 
ture of  (Juebec.  The  parties  to  the  Doi'd  are  stated  to  bo  ller  ^fajesty 
tlie  Queen,  represented  by  the  Secretary  of  the  Province  of  Quebec, 
'■  acting  as  well  for  and  on  behalf  of  Her  Maje  ty  as  for  and  on  behalf 
'•  of  the  Province  of  Quebec,  party  hereto  of  the  first  [)art,  hereinafter 
'•  called  '  the  Government,'  and  the  ilontreal,  (Ottawa,  and  Western 
'•  Hailwaj'  Company,  described  as  a  body  politic  and  corporate,  duly 
'■  incorporated  by  statutes  of  the  Province  of  (iucl)oc  and  of  the  Domi- 
•■  nion  of  Canada,  itc.,  party  hereto  of  the  second  part,  hereinafter  called 
'•  '  the  Conipanj'.' '*  The  deed,  after  reciting  tiie  nature  of  the  enter- 
]  prise  and  the  commencement  of  the  work,  and  that  the  Company  was 
tiien  unable  to  proceed  further  with  the  construction  of  the  railway  by 
reason  of  certain  bonds  not  being  negotiated  ;  and  that  the  Government 
was  willing  to  assume  and  complete  the  construction  of  the  said  railway 
upon  such  terms  and  conditions,  and  in  such  manner  and  within  such 
time  as  the  (lovernment  might  deem  expedient,  and  for  that  purpose  to 
acquire  from  the  said  Company  all  its  rights  and  assets,  and  to  take 
upon  itself  the  legitimate  liabilities  of  the  Company,  and  to  repay  the 
disbur.sements  of  the  Company  in  manner  and  form  and  to  the  extent 
thereinafter  described  ;  and  that  in  consideration  thereof  the  Company 
had  agreed  to  transfer  and  convey  such  rights  and  assets  to  the  Govern- 
ment also  upon  the  conditions  theieinafter  expressed — proceeil  to  .state, 
in  dift'erent  clauses,  the  covenants  and  agreements  into  which  the  par- 
ties had  entered  before  the  notary.  The  material  clauses  are  the  1st, 
2nd,  4th,  7th,  8th,  and  9tli, 
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Koiiruonlri  ^^^  ''"'  ''*'^'  *''"  Coinimny  ^'mntnd,  sold,  and  convoyod  to  tlio  (Soveni- 

•^  mont  all  its  I'iulit,  titi)-,  and  iiittM-t'.st  ill  tito   iincnin|ilt>ti>d    railway,    with 

all  lands  m-ijiiiivd  or  hondod  lor  right  of  way,  stations,  and  other  pur- 
poses, all  lii-id;!<>H,  pii'i's,  ahiitnit'iits,  loniis,  and  othor  thin;rs  uxprossly 
mentioned,  statin;:  their  intention  to  ho  "  to  divest  tlie  Company  of  all 
•' th(»  projierty  ol' the  said  tiorponition,  and  ol'  all  and  every  put  t  and 
*'  parcel  of  tlm  said  iiieoin|)l(!te  railway,  and  of  everything  appertaiiiiiii.' 
"  thereto  or  necessary  or  iiselul  or  acquired  for  the  construction  thereol. 
••  now  in  the  possession  (»f  the  Company,  or  to  which  it  is  entitled,  u< 
''  fully  and  completely  to  all  intents  and  purposes  as  the  same  are  now 
'•  lield  l)y  the  ('oinptiny,  and  to  vest  the  same  in  the  (lovornment." 

Hy  the  L'nd,  the  Company  transferred  to  the  Oovernment  all  it- 
riglit,  title,  and  interest  in  and  to  tlio  halance  of  the  siilfscription  o| 
stock  in  the  said  Coin|tuny  Ity  the  Corporation  of  tlie  city  of  Montreal, 
and  the  soverMJ  subscriptions  of  stock  in  tlie  said  Company  of  various 
other  corporations,  together  with  all  the  rights,  claims,  and  demands  ol 
the  said  Company  upon  the  said  city  of  Montreal  for  the  sai  i  balance  ol 
subscriptions,  and  upon  the  said  other  corporations  lor  their  said  sui>. 
scriptions  of  stock  and  bonus. 

]5y  tlu!  4tli,  the  (iovernment,  in  consideration  o(  the  aliove  sales  and 
transfers,  a;:reed  to  pay  to  ci'rtain  trustees  for  the  Company,  upon  the 
confirmation  of  the  dfcd,  the  sum  of  !f.')7,l4".l.'.l")  curreiu^y,  being  the 
amount  of  the  then  paid  up  capital  of  the  Company  :  ami  also  to  pay 
immediattdy  all  such  disi)iii'senients  and  liabilities  us  had  l)een  adjusted 
between  the  (Iovernment  anc  the  Company  ;  and  it  was  firther  agrectl 
that  if  any  fuitlier  h'gitimate  liabilities  should  be  established  to  tin' 
satisfaction  of  the  (iovernment  to  i)e  justly  and  legally  duo  by  tlio  Com- 
pany, thc>  s.une  should  al-so  bo  assumed  and  i)aid  by  the  (iovernment. 

Hy  tlm  7th,  it  was  provided  that,  until  it  should  please  the  (iovern- 
ment to  n'ceive  possession  of  the  i)ro|)erty  and  promises  thereby  tran- 
ferred,  the  Company  should  hold  and  administer  the  same  for  and  on 
l)elialf  of  the  ( ioveinnu'iit,  and  in  such  manner  as  should  1)0  directed  bv 
it,  and  should,  in  all  rospetrts,  carry  out  the  instructions  of  the  (iovern- 
ment in  respect  of  the  .said  railway  :  and  in  respeiit  of  every  matter  and 
thing  connected  therewith,  until  the  transfer  and  delivery  thereof  to  the 
(toveriiment  and  its  complete  assumption  and  possession  thereof  ha  1 
boed  perfected:  and  that,  so  soon  as  such  transfer  and  ilelivory  should 
have  been  so  perfected,  tlio  Company  sliould  dissolve  itself,  and  should 
cease  to  act  in  any  way,  the  Government  thoreui»on  indicating  some 
person  to  acce[)t  tr.insfers  of  the  shares  oi  the  ('ompany  held  by  the 
individual  shareholders  therein. 

By  the  Sth,  the  Company  ujiilertook  to  assist  the  (iovernment.  in 
•any  manner  that  might  be  required,  in  procuring  the  passage  of  any 
Act  by  the  Dominion  or  the  Provincial  Parliament  that  the  Government 
might  deem  e.xpeilient  to  have  passed  in  the  interest  of  the  enterprise, 
and  to  I'urnsh  aid  and  assistance  in  other  matters. 
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Anil,  l>y  tho  '.>tli,  it  wiw  prnvidiMl  timt  tlio  dep.l  slioiilil  have  no  I'mct*  „ouiiiouln 
or  ellt'ct  after  tlio  tenniniition  ol'  the  nt'xt  Sossion  of  tlio  Li'tfisliitiirti  of.  * 
till'  I'lovinof!  of  (^uoln'c,  unless  i-onlinnod  by  tln»  saiil  LoKislaturo  at  ll»n 
iu!xt  Sfsssion  tlion'of.  nor  until  nudi  coniinnation  ;  hut  tiiat  it  ahouhl  he 
suhmittod  for  such  conllrniatiou  to  tho  noxt  Session  of  tho  said 
l.e^'islaturi>,  and,  iniiiicdiatoly  upon  suoh  oonllnuatioii,  should  have  full 
foroo  and  olltuit  accordinj;  to  its  terms. 

The  conlirtnation  reijuired  hy  this  last  clauso  of  tho  deod  was  given 
hy  tho  Act ;]'.»  Vict ,  c.  2,  whieh  was  passed  l»y  the  Legislature  of  Ijuobec 
<m  tho  24th  De(!enil>or,  1S7;'».  That  Statute  not  only,  l»y  its  Sth  Section, 
I'onlirnied  in  tho  fullest  tnanner  the  transfer  and  assiguniont  of  the  >'nd 
Novomhor,  IST;"),  it  did  a  great  deal  more  :  it  combined  the  ontorpriso  of 
tho  Montreal,  Ottawa,  and  Western  Hailway  Company  with  that  of  an- 
other Company  called  tho  North  Shore  Haihvay  Company,  which  had 
made  a  similar  transfer  in  favour  of  tho  <ioveriuiieut  of  (^ueboc  ;  it  gave 
to  the  railway  to  bo  completcil  tho  now  name  of  "  Tho  (iuebee,  Mon- 
treal and  Occidental  Hallway  "  ;  it  declared  that  railway  to  be  a  i)ul)lie 
work  belonging  to  tho  province  of  (Quebec,  held  to  and  for  the  public 
uses  of  tho  province,  and  proviiled  for  tho  mode  of  its  construction  ;  it 
vested  tho  construction  and  management  of  that  railway  in  certain  Com- 
missioners with  ample  and  delined  powers;  by  Section  II  it  made  the 
l)rovisions  of  tlie  <2uelK'c  Kaiiway  Act,  ISd'.t,  so  far  as  they  wore  appli- 
cable to  the  undertaking  and  not  ineoiii-istent  with  the  provisions  of 
that  Act,  applicable  to  tho  said  railway,  and  empowered  tho  Commis- 
:sioners,  in  cases  where  jtroceedings  had  been  t-ommejiced  by  tho  Mon- 
treal, Ottawa  and  Western  Railway  for  the  exi>ropriation  and  ac<iuisition 
ot  lands  for  the  purposes  of  that  railway  and  ha  I  not  l)een  completed, 
to  continue  such  proceetlings  under  tho  provisions  of  the  Quebec  Hail- 
way  Act,  but  with  tho  consent  of  the  proprietor  cd'  sucii  lands,  or  to  dis- 
continue such  proceedings,  and  commence  proceedings  de  novo  under 
tiie  said  t^uebec  Hallway  Act,  and  by  Section  24  it  reunited  lands  which 
had  been  granted  to  the  Montreal,  Ottawa,  and  Western  Uailway  Com- 
pany, te  the  i)ublic  lauds  of  the  provincie.  Sections  4;i,  44,  45,  and  4r> 
have  even  a  more  direct  liearing  upon  the  questions  raised  by  the  two 
appeals  now  under  consideration.  Section  4;{,  in  order  •'  to  avoid  all 
doubts, "  enacts  that  the  (Quebec,  Montreal,  and  Occidental  Kailway  is 
thereby  invested  with  all  the  rights,  powers,  immunities,  franchises,  pri- 
vileges, or  assets  granted  by  the  Legislature  of  the  Province  of  Quebec 
to  tho  Montreal  Nortliern  Colonization  Uailway  Company,  and,  so  far  as 
that  Legislature  could  do,  with  all  the  rights,  powers,  iintnunitios,  fran- 
chises, privileges,  and  assets  granted  by  tho  Parliament  of  tho  Dominion 
of  Canada  to  tho  ^[ontreal,  Ottawa,  and  Western  Hallway  Company. 
Section  44  takes  away  the  power  of  tho  lust  mentioned  Company  to 
appoint  Directors,  and  abolished  the  Directorate  contemplated  by  the 
I'ormer  Statutes.     Section  45  transfers  to  tlio  Commissioners  tho  rights 
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jjQj,yy,^  of  the  individual  shareholders  in  the  Montreal,  Ottawa,  and  Western 
Railway  Company,  providing  that  their  paid-up  stock  shall  be  refunded 
to  tliem ;  and  Section  4G  authorizes  the  Commissioners,  with  the  consent 
of  the  Lieutenant  Governor  in  Council  to  apply  to  the  Parliament  of 
Canada  for  any  legislation  which  may  be  deemed  necessary  for  the  pur- 
pose of  the  Act. 

The  combined  effect,  therefore,  of  the  deed  and  of  this  Statute,  if 
the  transaction  was  valid,  was  to  transfer  a  federal  railway,  with  all  its 
appurtenances,  and  all  the  property,  liabilities,  rights,  and  powers  of  the 
existing  Company,  to  the  Quebec  Government,  and,  through  it,  to  a 
Company  with  a  new  title  and  a  different  organization  ;  to  dissolve  the 
old  federal  Company,  and  to  substitute  for  it  one  which  was  to  be 
governed  by,  and  subject  to,  provincial  legislation. 

It  is  contended  on  the  part  of  the  appellants  that  this  transaction 
was  invalid,  and  altogether  inoperative  to  affect  the  obligations  of  the 
Company.  They  insist  that,  by  the  general  law  and  by  reason  of  the 
special  legislation  which  governed  it,  the  Company  was  incompetent 
thus  to  dissolve  itself,  to  abandon  its  undertaking,  and  to  transfer  that, 
and  its  own  proi)erty,  liabilities,  powers,  and  rights  to  another  body, 
without  the  sanction  of  an  Act  of  a  competent  Legislature  ;  and, 
further,  that  the  Legislature  of  Quebec  was  incompetent  to  give  such 
sanction.  This  contention  appears  to  their  Lordships  to  be  well 
founded. 

That  such  a  transfer,  except  under  the  authority  of  an  Act  of  Par- 
liament, would  in  this  country  be  held  to  be  ultra  vires  of  a  Railway 
ComiJany,  appears  from  the  judgment  of  Lord  Cairns  in  re  Gardner  i". 
London,  Dover,  and  Chatham  Railway  Company,  2  Chancery  Appeals. 
201  and  212.  That  it  is  equally  repugnant  to  the  law  of  the  Province  of 
(iuebec,  so  far  as  that  is  to  be  gathered  from  the  Civil  Code,  is  shown  by 
the  3C9th  Article  of  that  Code.  Eut  the  strongest  ground  m  favour  of 
the  ai)pellants'  contention  is  to  be  found  in  the  special  legislation 
touching  this  Railway  Comi)any.  The  history  of  the  Company  and  of  its 
conversion  from  a  provincial  into  a  federal  Railway  Company  has  been 
.stated  in  the  judgment  iilready  delivered.  By  Section  I  of  the  Canadian 
Statute  3(i  Vict.,  c.  iS2,  which  effected  that  conversion,  the  railway  was 
declared  be  a  woik  for  the  general  advantage  of  Canada.  By  the  5th 
Section  of  the  same  Statute,  it  was  enacted  that  the  continuations  of  the 
line  thereby  authorized  should  be  deemed  to  be  railways  or  a  railway  to 
be  constructed  under  the  authority  of  a  special  Act  pa-sed  by  the  Par- 
liament of  Canada,  and  that  the  Company  should  be  deemed  to  be  a 
Company  incorporated  for  the  construction  and  working  of  such  railwaj's 
and  railway,  according  to  the  true  intent  anil  meaning  of  "  The  Railway 
Act,  1868  "  (the  Dominion  Statutei.  By  the  6th  Section,  Parts  1st  and 
2nd  of  "  The  Railway  Act,  liSGS  "  (which  comprise  all  the  general  and 
material  provisions  of  that  Statute),  were  made  applicable  to  the  whole 
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line  of  the  railway,  whether  within  or  beyond  the  enterprise  originally  B„urgouin 

contemplated  ;  and  it  was  en.acted  thai  no  part  of  "  The  Quebec  Rail-    * 

way  Act,  1869,"  should  apply  to  thv.  said  railway,  or  any  part  thereof,  or 

to  the  said  Company.     And  by  the  7th  Section  it  was  provided  that  the 

two  Acts  of  the  Quebec  Legislature  (32  Vict.,  o.  3.5,  and  34  Vict.,   c.  2Si, 

1)V  which  the  Company  had  been  incorporated  and  previously  governed, 

should  be  read  and   construed   and  have   effect  as   if  the   changes   of 

expression  therein  mentioned  (thb  effect  of  which   would   be   to  make 

them  speak  as  Acts  of  the  Canadian  Parliament)  had   been  made  in 

them ;  that  so  read  and  construed  and  taking  effect,  the}'  should   be 

deemed  to  be  special  Acts  according  to  the  true  intent  and  meaning  of 

"  The  Railway  Act,  1868,"'  and  that  no  part  of  "  The   Quebec  Railway 

Act,  1869,"  should  be  incorporated  with  the  said  special  Acta,  or  either 

of  them,  or  form  part  thereof,  or  be  construed  therewith  as  forming  one 

.\ct. 

These  provisions,  taken  in  connection  with  and  read  by  the  light  of 
those  of  the  Imperial  Statute,  "  the  British  .North  American  Act,  1867," 
which  are  contained  in  Section  91,  and  Sub-section  iO  c  of  Section  92, 
•establish,  to  their  Lordships'  satisfaction,  that  the  transaction  between 
the  Comfjany  and  the  Government  of  Quebec  could  not  be  validated  to 
all  intents  and  purposes  by  an  Act  of  the  provincial  Legislature,  but 
that  an  Act  of  the  Parliament  of  Canada  was  essential  in  or  order  to 
give  it  full  foice  and  effect.  This  proposition  was,  finally,  hardly  dispu- 
ted by  the  learned  Counsel  for  the  respondent,  but  they  relied  upon  the 
Sth  clause  of  the  deed,  and  the  46th  Section  of  the  Quebec  Act,  as 
sliowing  that  recourse  to  the  Parliament  of  Canada  for  its  sanction  was 
within  the  contemplation  of  the  parties,  and  contended  that,  before 
that  sanction  was  obtained,  the  transaction  was  valid  for  some  purposes, 
and  gave  certain  inchoate  rights  wliich  were  capable  of  being  asserted. 
In  support  of  their  argument  they  cited  The  Great  Western  Railway 
Company  v.  The  Birmingham  and  Oxford  Junction  Railway,  2  Phill. 
")97,  and  what  was  said  by  Lord  Cottenham  in  that  case.  It  is  to  be 
observed,  however,  that  Lord  Cottenham,  when  ruling  that  the  contract, 
which  could  not  be  fully  carried  out  without  Parliamentary  sanction, 
was  not,  in  the  absence  of  such  sanction,  to  be  treated  as  a  nullity,  and 
tiiat  some  of  its  provisions  might  neverteless  be  binding,  was  dealing 
with  the  rights  of  the  parties  to  the  contract  inter  se.  Here  the  public, 
and  the  creditors  of  the  Company,  in  which  category  the  appellants 
fell  since  the  questions  raised  by  these  two  appeals  must  be  considered 
as  if  the  award  were  valid,  were  no  parties  to  the  transaction,  and  could 
not  be  affected  by  it  until  it  was  fully  validated  by  an  Act  of  the  Parlia- 
ment of  Canada,  to  obtain  which  no  attempt  seems  ever  to  have  been 
made.  In  their  Lordships'  opinion,  therefore,  the  tracsaction,  consider- 
ed as  a  whole,  was  of  no  force  or  validity  as  against  the  rights  of  the 
appellants  when  the  decisions  of  the  Canadian  Courts  upon  the  inter- 
vention and  the  opposition  were  passed. 
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This  being  their  Lordships'  conclusion  they  proceed  to  consider  how- 
it  affects  the  two  appeals,  and  first  that  which  relates  to  the  Attorney 
General's  intervention.     Now,  if  it   be   admitted,  for  tho  sake  of  argu- 
ment, though  their  1  or<lships  must  not  be  taken  to  affirm  the  proposi- 
tion, that  the  Attorney  General   had   such   an  inchoate  right  under  the 
transaction  as  would  have  justified   his   intervention   had   there   been 
reason  to  suppose  that  the  expiring  Company  would  tail  to  make  a  sub- 
stantial defence  to  the  action  No.  l,2lo,  it   is   to   bo   observed  that  that 
was  not  the  actual  state  of  things.  The  action  itself  was  not  commenced 
until  December,  187G,  andthe  defences  of  the  Company  were  filed  on 
the  liOth  of  that  month.     The   transaction   between    the  Company  and 
the  Quebec  Government  was  completed,  so  far  as  it  was  completed,  in 
December,  1875.     It  is,  therefoie,   obvious,   that,   in    the  first  instance, 
the  Quebec  Government  intended  to   defend  the  action,  in  the  name  of 
the  Company;  under  the  provisions  of  the  deed.     All  objections  which 
the  Company  could  take  to  the  award,  and  in  particular  the  one  which 
has  proved  fatal  to  it,  were  taken  in  their  tlefences.     The  interuention 
of  the  Attoiney  General  was  not   until    IS7S,   and   the  reasons  tiled  by 
him  on  the  17th  of  .September  in  that  year  are  sufficient  to  show  that 
object  of  the  intervention  was  to  raise  objections  to  the  validity  of  the 
award,  founded  upon  the  attempted  transfer  of  1875,  which  could  not 
have  been  taken  in  the  name  of  the  Company.    Those  reasons,  the  con- 
testation of  them,  and  the   other   pleadings   show  that   the  new  issues 
raised  between  the  parties  were  the  validity  of  the  transfers  as  against 
the  appellants,  the  right  of  the  Commissioners  under  the  Quebec  Act  to 
continue  or  discontinue  the  proceedings  in  the  exprojiriation,  the  aban- 
donment of  the  Kailway,  and  its  transformation   into   a  new  railway,  to 
de  constructed  under  different  conditions.     This  intervention  was  only 
necessary  for  the  trial  of  these  fresh  and  additional  issues  ;  and  was,  as 
the  Court  of  Queen's  Bench  itself  has  found,  wholly  unnecessary  for  the 
trial  of  the  original  issues.     Upon  the  trial  of  the  action  in  the  Superior 
Court,  Mr.  Justice  Mackay  expressly  found  "  que  les  faits  allegues  dans 
"  la  dite  intervention,  savoir  le  transport  des  droits  et  actions  de  la  dite 
"  defenderesse  au  Gouvernement  de  la  dite  province  de  Quebec,  n'a  pas 
"  ete  prouve  avoir  lieu  legalement,"   a   finding  in   accordance    with  the 
conclusion  to  which  their  Lordships  have  come  touching  the  transaction 
of  1875,  and  one  which  would  justify  the  di-^missal  of  the  intervention, 
even  if  the  learned  Judge  have  taken  a  view  different  from  that  which 
he  did  take  of  the  validity  of  the  award.    The  Attorney  General  had 
failed  to  show  any  grounds  for  inflicting  upon   the  appellants  the  costs 
of  unnecessary   and   expensive   proceedings.     In  these  circumstances, 
their  Lordships  are  of  opinion  that  the  Court  of  Queen's  Bench  ought  to 
have  dismissed  the  appeal  of  the  Attorney  General,  and  to  have  affirmed 
the  judgment  of  the  Sui)erior  Court,  in  so  far  as  it  related  to  the  inter- 
vention, with  costs. 
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Their  Lordships  have  now  to  consider  Appeal  Xo.  1 14.  whioli  arises  i^ourgouiu 
out  of  the  "  opposition  a  fin  de  distraire."     That  opposition  to   the    ex-     * 
ecution  could  not  succeed  as  to  such  of  the  lands  seized  as  had  belonged 
to  the  Company,  unless  it  were  established  that  the  proi)orty  in  those 
lands  had  been  changed  by  the  attempted  transfer  of  1875.     Their  Lord- 
ships are  of  opinion  that  there  was  no  such  change  of  property.    The 
transaction,  viewed  as  a  whole,  and  as  one  single  contract,  could  not,  for 
the  reasons  above  stated,  operate  as  a  valid  transfer  of  the  lands  of  the 
Company  to  the  Government  of  Quebec.    Their  Lordships  feel  bound  to 
dissent  from  two  propositior     on   one  of  which   the  judgment  of  Mr- 
Justice  Johnson,  and  on  t   d  other  of  which  the  judgment  of  Chief  Justice 
Dorion,  in  part  proceeds.    Mr.  Justice  Johnson  ruled  that   the  contest- 
ants ought,  if  tliey  questioned  the  validity  of  the  transaction  of  LSTo,  to 
have  concluded  that  it  should  be  set  asiile  or  declared   null,   and   that, 
by  reason  of  their  failure  to  do  so,  they  must  be  taken  to  be    bound  by 
it.    Chief  Justice  Dorion  expressed  an  opinion  that  it  was  only  at  the 
instance  of  the  Government  of  Canada   (the  Dominion),   or  of  an  indi- 
vidual who  could  show  that  he  had  a  special  interest  distinct  from  that 
oi'  the  public,  that  the  transfer  could  be  set  aside.    These   reasons  are 
some  wliat  contradictory,  and  their  Lordships  cannot  think  that  either 
affords  a  good  ground  for  the  judgment  impeached.     If  the  transaction, 
not  having  the  sanction  of  the  Parliament  of  Canada,  were   ultra  vires 
of  the  Company  and  the  Government  and  Legislature  of  Quebec,  it  was 
of  no  legal  force  or  validity  against   the   appellants,  anil   might   be   so 
treated  by  them  whether  it  were  formally  set  aside  or  not.     The  other 
ground  on  which  the  judgment  proceeds,   and   which   has   been   chiefly 
insisted  upon  here,  is  more  plausible.    It  is   that  the  Company  had 
power,  under  the  second  Subsection  of  the  7th  Section  of  "Tlie  Railway 
Act,  1868,"  to  "  alienate,  sell,  and  dispose  of  its  lands  ;  "   that  the  trans" 
action  of  1875,  even  if  invalid  as  a  whole,  is  severable,  and  that  the  Com 
pany  must  be  taken  to  have  sold  by  it  their  land  to  the  Government  of 
Quebec  in  the  exercise  of  that  i)ower.     Their  Lordships   cannot  accede 
to  this  argument.     It  appears  to  them  that  the  contract  is  not  severable 
in  the  manner  suggested.     It  is  contract  whereby,  for  the  same  consider- 
ation, everything  which  it   purported   to  jiass  was   intended  to   pass. 
Suppose  what  was  suggested   by   Chief  Justice   Dorion  were   really  to 
happen,  that  the  Dominion  Government  were  to  take  steps  to  set  aside 
the  transaction,  could   the  Government  of  Quebec   be  heard  to  say, 
'■  True,  the  tiansaction  will  not  stand  as  a  '•  transfer  of  the  railway,  or  of 
■'  the  rights,  powers,  liabilities,  and  duties  of  the  Company,  but   it  maj' 
"  enure  as  a  sale  of  the  lands  acquired  in  order   to   the  construction  of 
"  the  railway,  or  part  of  <hem,  in  the  exercise  of  the  power  in  question." 
Would  not  the  answer  be,  "  There  is  no  trace  of  such  a  contract,  or  of  an 
"  intention  to  make  it  ?  '' 

By  the  evidence  taken  on  this  proceeding,  it  appeared  that  a  con- 
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1^  siclerable  part  of  the  lands,  rolling  stock,  and  other  property  seized,  had 
never  belonged  to  the  Company,  but  had  been  purchased  by  the  Com- 
missioners since  1 87  ">. 

In  respect  of  that  property,  the  Attorney  General  was  entitled  to 
succeed  in  his  opposition.  Ho  shouhl,  however,  have  been  held  to  have 
failed  as  to  the  lands,  tfec,  wliich  had  belonged  to  the  Company.  And 
in  their  Lordships'  opinion,  the  proper  order  to  be  made  was  one  which 
would  have  upheld  the  seizure  as  to  this  latter  part  of  the  property  in 
question,  whilst  it  granted  main  levee  as  to  tiio  rest,  leaving  eacli  party 
to  pay  their  own  costs.  Since  the  execution  must  now  altogether  fail 
by  reason  of  the  award  having  been  set  aside,  it  will  not  be  necessary  to 
djaw  up  a  foimal  order  to  the  above  etiect. 

The  order  wiiich  their  Lordship-  will  humbly  recomtnend  Her  Ma- 
jesty to  make  on  the  four  consolidated  ap2ieals  will  be  to  the  following 
effect,  viz,  to  dismiss  the  appeals  numbered  respectively  13  and  144, 
and  to  allow  those  numbered  respectively  117  and  141;  to  affirm  the 
judgment  of  the  Court  of  Queen's  Bench  (Record  180)  in  the  auit  No. 
G93,  wherein  the  Comi^any  was  plaintiff,  and  the  appellants  and  others 
were  defendants  :  to  reverse  so  much  of  the  judgment  of  the  Court  ol 
Queen's  Bench  (Record  ^SG)  in  the  action  1213,  wherein  the  appellants 
were  plaintitfs,  and  the  Company  were  defendants,  and  the  Attorney 
General  intervenor  as  relates  to  the  intervention  of  the  Attorney 
General,  and  in  lieu  thereof  to  affirm  so  much  of  t''e  judgment  of  the 
Superior  Court  in  the  same  suit  as  relates  to  such  intervention  ;  with  the 
costs  of  the  appeal  to  the  Queen's  Bench ;  but  to  affirm  in  all  other  res_ 
pects  the  last-mentioned  judgment  of  the  Court  of  Queen's  Bench  ;  to 
reverse  the  judgment  of  the  Court  of  Queen's  Bench  in  the  matter  of  the 
•'  opposition  a  fin  de  distraire,"  and  to  declare  that  in  lieu  thereof,  an 
order  should  have  been  made  rev  ersing  the  judgment  of  the  Suijerior 
Court  in  such  matter,  and  declaring  that  the  opposition  should  have 
been  allowed  as  to  so  much  only  of  the  property  seized  as  had  been  pur- 
chased by  the  Commissioners  since  1875,  and  disallowed  as  to  the  rest, 
and  that  each  party  should  bear  their  own  costs  in  both  Courts,  but  that 
by  reason  of  the  failure  of  the  execution  in  consequence  of  the  setting 
aside  of  the  award,  it  had  become  unnecessary  to  draw  up  any  such 
order. 

Their  Lordships  are  of  opinion  that,  under  the  circumstances,  no 
order  should  be  made  as  to  the  costs  of  these  consolidated  appeals. 


ad  Her  Ma- 


stances,  no 
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Coram:   Loud   Bkaokbuun,  Sir  Barnes  Peacock,  Shi   IMciiaui)  Couch, 

Sir  Arthur  Hoiihouse. 

CAUTEU  V.  MOLSON. 

The  question,  which  then  j^ordships  have  lound  to  ho  one  of  consi- 
derable difficulty,  depends  on  the  true  construction  of  the  two  codes  of 
Ijower  Canada,  the  Civil  Code,  more  particularly  art.  2274  and  arts.  26 1 3 
and  2014,  and  the  Code  of  Civil  Procedure,  more  particularly  art.  766 
and  those  following  it,  and  art.  1,J6().  There  were  careful  and  elaborate 
provisions  for  framing  the  two  codes  in  question  :  but,  notwithstanding 
all  the  i")recautions  taken,  there  may  be,  and  in  fact  in  the  present  case 
there  are,  doubts  as  to  what  is  the  meaning  of  the  language  employed. 
And  the  Civil  Code  of  Ijower  Canada,  art.  12,  is  "  that  when  a  law  is 
"  doubtful  or  ambiguous  it  is  to  be  interpreted  so  as  to  fulfil  the  inten- 
"  tion  of  the  Legislature,  and  to  attain  the  object  for  which  it  was  passed." 

It  is  therefore  material  to  inquire  how  and  why  the  cotles  were  en- 
acted, so  as  to  ascertain  what  was  the  intention  of  the  Legislature,  and 
what  the  object  for  which  they  were  enacted. 

First,  by  Statute  20  Vict.,  c.  43,  which  afterwards  became  the  second 
chapter  of  the  Consolidated  Statutes  of  Lower  Canada,  Commissioners 
were  appointed,  who  were  directed  (sees.  4,  5  and  6)  to  reduce  into  one 
Code,  to  be  called  the  Civil  Code  of  Lower  Canada,  those  provisions  o  f 
the  laws  of  Lower  Canada  whicli  relate  to  civil  matters,  and  are  of  a 
general  and  permanent  character,  whether  they  relate  to.  commercial 
cases  or  others,  but  excepting  the   laws  relating  to  the  seignorial  or 
feudal  tenure,  and  to  reduce  into  another  Code,  to  be  called  the  Civil 
Code  Procedure  of  Lower  Canada,  those  provisions  which  relate  to  pro- 
cedure in  civil  matters  and  cases,  and  are  of  a  general  and  isermanent 
character.    They  were  directed  to  embody  therein  such  provisions  only 
as  they  held  to  be  then  actually  in  L  -ce.    They  might  suggest  such 
amendments  as  they  thought  desirable,  but  were  to  state  them  sepa 
rately.     And  they  were  directed  to  follow,  as  far  as  might  be,  the  arran- 
gement of  the  Code  Civil  of  France.     It  was  provided  that,  as  the  com- 
missioners proceeded  with  their  work  from  time  to  time,  there  should 
bean  opportunity  given  to  the  Judges  to  review  their  work,  and  make 
suggestions  to  the  commissioners,  who  were  to  consider,  but  were  not 
bound  to  adopt  their  suggestions.    And  by  sect.  13  the  commissioners 
were  required  from  time  to  time  to  incorporate  with  the  p/oper  portions 
of  the  said  Codes  such  amendments  as  the  Governor  in  Council  thinks 
it  right  to  recommend  for  adoption  by  the  Legislature  after  considering 
the  reports  of  the  commissioners,  and  those  of  tho  judges  if  any,  but 
such  amendments  shall  be  carefully  distinguished  from  the  actual  law. 
30 
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And  tlip.i  l)j' scot.  14,  "  When  the  siiid  Codes,  or  oillitT  ol'  them,  are 
'•  <oini)l('ted,  with  such  aiuendinents  as  last  luentioiied,  printed  copies 
•'  thereof,  and  of  tlie  reports  of  the  coniinissioiicis,  and  of  the  jud,;;es  if 
'•  any,  shall  be  laid  before  the  Le;iislature.  in  order  that  such  Code  or 
"  Codes  may  be  made  law  by  cnactuient  ;  and  11  it  be  i'ound  advisable 
"  that  either  of  the  said  Codes  1)(*  completed  and  submitted  to  the 
••  Legislature  before  the  other,  the  Civil  Code  of  Lower  Canada  shall  bo 
*'  the  iirst  so  completed  and  submitted. 

"  2.  Eitlier  House  may  propose  any  amendments  to  either  Code, 
"  but  sucli  amendments  shall  be  proposed  by  resolutions,  wliich  may  be 
•'  iifissed  by  the  one  House  anil  sent  to  the  other  for  its  occurence,  and 
•'  shall  be  subject  to  amendment  liy  the  oiIkm',  and  be  dealt  with  as  a 
"  Bill  might  be  until  finally  agreed  to  by  botii  J  louses,  and  shall  then  be 
•'  communicated  to  the  commissioners,  who  shall  with  all  possible  ties- 
"  patch  incorporate  the  substance  of  the  amendments  so  agreed  to  witii 
"  tlie  proi^er  Code,  which  may  then  be  passed  as  a  Bill  at  the  same  or 
*'  any  other  session." 

The  Civil  Code  was  tlie  iirst  C()mi)leted  and  submitted  to  the  Legis- 
hiture,  and  it  was  amended  by  resolutions  a.i:reed  to  by  both  houses,  but 
tlie  Legislature  did  not  ijuito  pursue;  tiie  course  indicated  by  the  latter 
part  of  sect.  14,  sub-sect.  '2.  By  I'U  Vict.,  c.  4i,  sect.  2,  the  connuissioners 
were  directed  to  incorporate  the  amendments  with  the  Civil  Code, 
ailapting  their  form  and  language  (wlien  necessary)  to  those  of  the  saiil 
Code,  but  without  changing  their  effect,  inserting  tliem  in  their  proper 
places,  and  striking  out  of  the  said  Code  any  part  thereof  inconsistent 
witli  the  said  amendments. 

Power  was  also  given  to  the  Governor  to  st-lect  any  Acts  and  parts 
of  Acts  passed  during  the  last  and  piesent  sessions,  and  cause  them  to 
be  incorporated.  And  i)Ower  was  given  to  the  commissioners  to  malve 
verbal  and  formal  amendments,  and  so  soon  as  the  said  work  of  incor- 
poration was  completed  the  amended  Code  was  to  be  submitted  to  the 
(iovernor,  who  maj'  cause  a  correct  printed  cojty  thereof,  attested  by 
his  signature  and  that  of  the  Provincial  .Secretary,  to  be  deposited  in  the 
ottice  of  the  clerk  of  the  Legislative  Council. 

Then  Ijy  sect.  G.  "  The  Governor  in  Council  may  after  such  deijosit 
"  of  the  roll  last  mentioned,  declare  by  proclamation  the  day  en  ami 
"  after  which  the  said  Code,  as  containeil  in  the  said  roll,  shall  come 
"'  into  force  and  have  effectas  law,  by  the  designation  of  '  the  Civil  Code 
•' of  Lower  Canada,' and  upon,  from,  and  after  such  day  the  said  code 
"  shall  be  in  force  accordingly."'  The  Governor  in  Council,  by  proclama- 
tion, named  the  1st  August,  1806,  as  that  day. 

A  precisely  similar  course  was  taken  as  to  the  Code  of  Civil  Proco- 
<lure  of  Lower  Canada,  the  Statute  li',>  &  oO  Vict.,  c.  25,  being  in  the 
same  words  as  those  of  29  Vict.,  c.  41,  except  that  iCode  of  Civil  Peoce- 
dure  of  Lower  Canada)  is  throughout  substituted  lor   (Civil  Code  of 
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Lower  Canada.!  Tho  day  fixeil  by  the  i)roclamation  for  this  Code  coming  ^,j^|,jpj, 
into  force  is  the  liSth  day  of  Juno,  1S()7. 

So  that  there  was  a  period  of  nearly  ten  months,  during  which  the 
Civil  Code  was  in  force,  before  the  Civil  Code  of  Proceilure  came  into 
force. 

It  seems  unpliod  in  that  part  of  the  judgment  which  .states  "  that 
there  are  express  provisions  "  in  the  Cotle  of  Procedure  as  to  those 
matters,"  and  that  "  the  provisions  of  Sects.  12  and  18  of  the  Consoli- 
ilated  Statutes  and  "  .\rt.  12274  of  the  Civil  Code  have  thereby  been 
'•  repoided  under  Sect.  \'M()  of  the  Code  of  Civil  Procedure,''  that  the 
lUiijority  of  the  Court  of  Queen's  Bench  put  the  construction  on  Art. 
lodOofthe  Code  of  Civil  Procedure,  that  it  repealed  not  only  all  laws  in 
torce  before  the  passin;:  of  either  code,  but  also  all  parts  of  the  Civil 
Code  which  toucheil  procedure. 

The  literal  meaning  of  the  words  "  laws  in  force  at  the  time  of  the 
"  coming  into  force  of  this  code"  includes  the  Civil  Code,  for,  as  already 
pointed  out,  the  Civil  Code  came  into  force  some  months  before  the 
Code  of  Civil  Procedure  (.lid  ;  but  their  Lonlships  are  scarcely  prepared 
to  hold  that  the  intention  and  object  of  the  Legislature  was  that  when  a 
matter  is  intdudeil  in  the  Civil  Code  which  might  without  impropriety 
have  been  included  in  the  Code  of  Procedure,  and  an  express  provision 
is  made  in  the  Code  of  Procedure  upon  that  particular  matter,  the  pro- 
visions of  the  Civil  Code  are  abrogated  as  being  laws  concerning  proce- 
dure in  force  at  the  time  when  the  Code  of  Procedure  came  into  force. 
The  two  subjects  from  their  natui'e  overlap,  and  in  the  Code  Civil  of 
France,  as  well  as  in  the  Canadian  Codes,  much  which  might  well  be  put 
into  the  one  code  is  placed  in  the  other.  There  seems  nothing  to  pre- 
vent laws  in  both  codes  relating  to  the  sHme  subject  from  standing  to- 
gether, unless  they  are  from  their  nature  so  inconsistent  that  the  later 
enactment  must  be  taken  to  repeal  the  earlier. 

The  20th  title  of  the  Canadian  Civil  Code,  relating  to  imprisonment 
in  civil  cases,  is  one  which  naight  have  been  placed  under  the  head  of 
procedure  ;  and  so  might  the  IGtli  title  of  the  French  Code  Civil,  en. 
titled,  "  De  la  Contrainte  par  Corps  en  Matiere  Civile,"  have  been  placed 
in  the  "  Code  de  Procedure  Civile."  But  neither  in  the  Canachan  Codes 
nor  in  the  Frenoe  Code  has  this  been  done. 

The  general  intention  and  object  of  the  Legislature  seems  to  have 
been  that  the  two  codes  should  stand  together,  and  be  construed  toge- 
ther, and  it  may  well  be  doubted  whether  the  majority  of  the  Queen's 
Bench  have  not  given  too  much  effect  to  the  accident  that  the  codes 
(.lid  not  come  into  force  on  the  same  day. 

It  is  not,  however,  necessary  to  decide  this,  as,  by  a  different  chain 
of  reasoning  the  same  result  may  be  come  to. 

The  preamble  to  the  Statute  20  Vict.,  c  43,  which  afterward 
became  the  Consolidated  Statutes,  chap.  2,  is  this  :— 
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"  Whereas  the  laws  ol  I/iwor  Canada  in  civil  matters  are  mainly 
those  Avhich  at  the  time  of  the  oeHaion  of  the  country  to  the  British 
Crown  wore  in  force  in  that  part  of  France  then  governed  by  the  custom 
of  Paris,  modified  by  provincial  statutes,  or  by  the  introduction  of  por- 
tions of  the  law  of  England  in  peculiar  cases;  and  it  therefore  happens 
that  the  great  hotly  of  the  laws  in  that  division  of  the  province  exist 
only  in  a  language  which  is  not  the  mother  tongue  of  the  inhabitants 
thereof  of  British  origin,  while  other  i)ortions  are  not  to  l)0  found  in  the 
mother  tongue  of  those  of  French  origin.  And  whereas  the  laws  and 
customs  in  force  in  Fianco  at  the  jjeriod  above  mentioned  have  there 
been  altered  an<l  reduced  to  one  general  code,  so  that  the  old  laws  still 
in  force  in  Lower  Canada  are  no  longer  reprinted  or  comtuonted  on  in 
France,  and  it  is  becoming  more  and  more  difHcuit  to  obtain  copies  of 
them,  or  of  the  commentaries  upon  them.  And  wheas  the  reasons  afore- 
said and  the  great  advantages  which  have  reaultetl  from  codification,  as 
well  in  France  as  in  the  State  of  JiOuisiana,  and  other  places,  render  it 
manifestly  expedient  to  provide  for  the  codification  of  the  civil  laws  of 
Lower  Canada." 

From  this  preamble  and  the  whole  scheme  of  the  legislation,  their 
Lordships  think  that  it  was  one  main  object  of  the  Legislature  to  make 
the  codes  as  one  may  say  self-contained.  This  object,  however,  has  been 
apparently  lost  sight  of  in  several  places,  and,  amongst  others,  in  the 
Art.  2274  of  the  Civil  Code,  which  is  in  the  ibllowing  words : — 

"  Any  debtor  imprisoned  or  held  to  bail  in  a  cause  wherein  judg- 
ment for  a  sum  of  80  dollars  or  upwards  Is  rendered,  is  obliged  to  make 
a  statement  under  oath,  and  a  declaration  of  abandonment  of  all  his 
property  for  the  benefit  of  his  creditors,  according  to  the  rules  and  sub- 
ject to  the  penalty  of  imprisonment  in  certain  cases,  provided  in  chap. 
87  of  of  the  Consolidated  Statutes  for  Lower  Canada,  and  in  the  manner 
and  form  specified  in  the  Code  of  Civil  Procedure." 

This  cannot  be  understood,  without  reading  and  construing  the 
statute  referred  to  in  order  to  see  what  rules  and  what  penalties  of  im- 
prisonment were  provided  by  the  statute,  and  then  determining  which 
of  them  were  kept  alive  by  this  Article;  for,  though  this  Article  does 
contain  an  express  provision  on  at  least  part  of  chap.  87,  and  so  by  Art 
2G13  and  2614  of  the  Civil  Code  does  abrogate  at  least  so  much  of  chap. 
87,  yet  it  seems  impossible  to  deny  that  the  Legislature  did  intend,  at 
all  events  until  the  Code  of  Civil  Procedure  should  come  into  force,  to 
re-enact  by  reference  to  the  abrogated  statute  some  penalties,  and  apply 
them  to  the  things  specified  in  Art.  2274.  And  there  is  great  difficulty 
in  doing  this.  For  though  chap.  87,  s.  12  (I)  does,  in  certain  cases  in- 
cluded in  Art.  2274,  but  not  quite  coextensive  with  it,  require  a  debtor 
against  whom  judgment  for  80  dollars  or  upwards  has  been  rendered  to 
file  a  statement  of  his  property  and  creditors,  and  a  declaration  of  his 
willingness  to  abandon  the  property  in  his  statement  mentioned  to  his 
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creditors,  and  l>y  soot.  I'J  (2)  doos  impose  penalties  on  a  defendant  ne  j.^,.j^j, 
glecting  to  file  siicli  statement,  yet  there  are  no  penalties  coextensive  j^j^^^^^_ 
with  Art.  2274,  and  there  certainly  are  many  penalties  which,  by  chap. 
87,  8.  18,  are  imposed  upon  debtors  who  have  not  been  arrestetl,  against 
whom  a  judgment  has  gone  in  a  commercial  cause,  which  cannot  on  any 
construction  be  kept  alive  by  Art.  2274.  Those  difficulties  are  all  remo- 
ved if  Art.  22V4  is  reatl  as  meaning  '  according  to  the  rules  and  subject 
"  to  the  penalty  provided  in  certain  cases  in  chap.  87,  until  the  Code  of 
*^  Civil  Procedure  comes  into  force,  and  then  in  the  manner  and  form 
'•  specified  in  the  Code  of  Civil  Procedure." 

It  is  not  to  be  denied  that  this  is  introducing  words  not  to  be  found 
in  the  enactment,  and  so  far  is  objectionable.  JJut  their  Lordships  think 
that  Art.  2274  of  the  Civil  Code  shows  an  intention  on  its  face  to  hand 
over  the  whole  of  its  subject  matter  to  be  dealt  with  by  the  provisions 
of  the  Civil  Code  of  Procedure,  or  if  that  intention  cannot  be  found  on 
its  face,  then  thai  the  law  contained  in  that  enactment  is  *  doubtful  and 
ambiguous,'  and  though  not  without  some  doubt  and  difficulty,  they 
think  that  the  object  and  intention  of  the  Legislature  is  such  as  to  jus- 
tify this  construction. 

If  it  is  adopted  all  difficulty  vanishes.  The  articles  of  the  Code  of 
Civil  Procedure  do  impose  many  penalties,  but  they  do  not  impose  the 
penalty  of  imprisonment  for  a  year  on  the  person  refusing  to  perform 
that  duty  which  he  is  by  the  express  terms  of  Art.  706  bound  to  per- 
form. 

The  question  how  he  is  to  be  compelled  to  do  so  does  not  arise  on 
this  appeal.  It  is  enough  to  say  that  he  is  not  liable  to  imprisonment 
for  a  year. 

Their  Lordships  think  that  the  aj^peal  must  be  dismissed.  They 
will  so  humbly  advise  Her  Majesty. 

The  appellant  must  pay  the  costs  of  this  appeal. 

Appeal  dismissed, 
(s.  B.) 
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1. 1)1  II Ion,  .Inly    I,    ISS.'), 

Coram  :  F-oun  Watson,  Siu  IIakmvs  I'kacimk,  Sik  h'lcii  \i;ii  ('(iicir,  Siit 

AuTiuii  lliiiiiiiii  si;. 

«^\UTKK  r.  M(»l,SON.  — IKH.MIS  r.  CAIfTI'.li. 

I'kii  CriiiAM.  (»u  tlio  '.Itli  of  Fcl.iuuiy  IS?'),  .lolni  'I'liorold  (-artpr 
ikIvuiiccmI  !?.')(»,( K )(>  upon  u  iuoit;.'uj.'(',  l>y  wliicli  tiic  lionnwi»r,  AU'xiiuder 
MoIhoii,  l»<'('iiino  bound  to  repay  tlmt  sum  in  nix  yoiii'H,  an<l  idso  to  pay 
introst,  liulfycMnly,  at  tlio  rato  of  7,',  per  i'(<nt  por  ainiuni  ;  and,  in  socu- 
lity  for  tlic  du<^  payment  of  principal  and  interest,  niortjiayod  and  hypo- 
thoeutod  a  lot  of  ground  and  u  tenement  erected  tliereon,  Hitnatcd  iiuSt. 
.lames  Street,  ^fontreal.  'I'liereafter,  on  the  17th  of  April  !S77,  in  con- 
sequence of  delimit  in  |  nynient  of  interest.  Carter  recovered  judgment 
in  the  Court  of  (Queen's  Mench  against  ^Nlolson,  founded  on  liis  personid 
eonvenajit  in  the  dettd  of  mortgag(>,  for  ifol,!!]')  lieing  the  amount  of 
principal  and  interest  due  at  1st  lauuary  IS77.  In  virtue  of  that  judg- 
ment. Carter  proeeetled  to  attach,  hy  writ  of  Saisiearret,  the  rents  of 
the  mortgaged  jiroperty  in  St.  .Jame^  Stre(>t,  which  had  lioen  let  to  ono 
Allan  Freeman,  and  al.so  the  divividemls  which  had  accrued  or  might 
accrue  upon  MS  shares  of  the  stock  of  ^folsous  hank,  which  stood  in  the 
books  of  the  hank,  in  the  name  of "  Ale.xander  Molson,  "  in  trust  lor 
Eliza  A.  Molson  el  al.'^ 

The  right  of  his  creditor  to  attach  these  rents  and  dividends  was 
contested  by  Alexander  Alolson,  upon  the  allegation  that  the  St.  James 
Street  profierty,  as  well  as  the  baiik  stock,  lormed  part  of  his  one-fifth 
share  of  the  residue  of  the  estate  of  his  late  father,  ilohn  Molson  ;  that, 
by  the  will  of  the  deceased,  his  right  to  both  was  i/rei'^  de  substiltitions, 
in  favour  of  his  wife  and  family,  and  his  usufruct  was  expressly  declared 
to  be  le(/s  (Valiwent,  and  not  arrestable  for  his  debts.  In  the  cour.se  of 
the  litigation  which  followed,  two  separate  petitions  were  presented  for 
leave  to  intervene,  the  one  by  Eliza  Ann  Holmes,  wife  of  the  debtor,  in 
her  own  right,  and  the  other  by  the  same  lady  as  tutrix  ad  hoc  to  their 
minor  chiklren,  along  with  their  daughter  Elizabeth,  who  had  attained 
majority 

In  the  Superior  Court,  Mr.  Justice  Papineau,  upon  the  .''tOth  June 
1881,  rejected  the  contestation  of  the  judgment  debtor,  with  costs,  and 
sustained  the  right  of  the  arresting  creditor,  both  as  to  rents  and  divi- 
dends .  and,  at  the  same  time,  in  both  applications  for  intervention,  the 
learned  Jutlge  decided,  with  costs,  against  the  petitioners.  The  Court 
of  Queen's  Bench,  upon  the  a(i()eal  of  Alexander  Molson,  by  their  judg- 
ment rendered  on  the  l24th  March  1883,  in  substance  affirmed  the  deci- 
sion of  Mr.  Justice  Papineau,  so  far  as  concerned  the  dividends,  which 
they  tc  have  been  validly  arrested  in  the  hands  of  the  bank  ;  but 
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K'V'ci'sod  his  (h^'isioM,  in  xi  fur  as  it  related  to  the  rents  of  the  St.  .Fumes  (■„,(,,,. 

Sti'cct    propeitv,  and    i|iiush"d    the   uttiichmciil    mud(^    in   the  hands  oi.'* 

,  ,\!<)|s()ii. 

Allan  l''n>»'man.  I'he  debtor  was  eondemin'il  to  pay  to  the  arresting 
(•re(litor  the  costs  of  tli<<  coiitestution  with  regard  to  the  bank  di\idends 
in  the  Court  below  ;  whilst  tlu*  crcdilor  was  coMdcmned  to  pav  to  Ins 
debtor  the  costs  of  the  coiitestution  in  tin- < 'oiirt  li-low  with  regard  to 
reii)s,  as  well  as  tln^  costs  of  the  Appeal.  By  a  separate  .judgment  of 
the  LMth  March  ISS;!,  th(!  (.'oiirt  of  tiueen's  Iteiich,  in  the  appeals  taUen 
liy  the  intervening  jietitioners,  re,jecte(l  iIkmi'  contestation,  and  con- 
lirmed  tlM>  (le(  i>ion  of  .Mr.  .Justice  I'apinean,  with  costs. 

Against  these  judgments  four  separate  appeals  have  been  pie»(!ntod 
to  llei"  Majesty  in  Council.  Mr.  Carter  complains  of  th(>  decision  ol  the 
(.Queen's  Jleiich,  in  so  far  as  it  reverses  the  judgment  of  the  Superior 
(.'oiirt  and  i  nuwhes  his  arrestment  of  tlm  rests  of  the  St.  .James  .Street 
property  ;  Alexander  Molson  (iomiilains  ol  (le('isions  of  the  Court  below 
sustaining  the  writ  of  .Saisieanct  as  regards  divi  lends  arising  iijton  tint 
14M  bank  shares  ;  and  tiie  intervening  iietitioners  (ujinplain  of  the 
decision  liy  wiiich  their  lespc  live  lujiitestatioiis  Jiavo  been  rejected. 
These  appeals  have  lieen  consolidated,  and  heard  as  one  cause,  but  must 
now  be  separat(!ly  disposcil  oi,  inasmiu^h  as  they  do  not  depend  iipoti 
the  same  considerations     '  lier  ol  lact  oi     lu. 

To  begin  with  tl.'*  rents  of  he  .>t.  .lames  Street  projierty.  Itwa^ 
argued  for  the  appellant  Cailei  that  thoie  has  been  no  deed  or  domi 
lumt  i'egist(Med  which  coi)>,tilino  a  legal  act  of  substitution,  or,  in  other 
works,  discloses  the  fact  that  the  title  of  his  delitor  to  that  property  is 
herived  by  testamentary  gift  from  ids  father,  the  late  .John  .Molson,  and 
is  then^fore  ail'ectod  liy  tlie  I'onditions  and  limit, nioiis  a|.peaiing  in  the 
will  of  the  deticased.  It  was  said  that,  c.i\/'acie  of  the  register,  the  jiio- 
perty  is  vested  in  Alexander  ^lolson,  not  as  a  legatee,  but  as  a  pur- 
chaser for  vuhie  from  the  administrators  oi' his  father's  will  ;  and,  coii- 
se(|uently,  that  th(!  appellant,  an  oiieious  creditor  who  iidvanced  liis 
money  on  the  faith  of  the  register,  is  not  atl'ecteil  by  th(s  latent  con- 
(litions  of  the  will.  It  was  also  maintained  for  this  aiipeliant  that,  inas- 
much as,  by  the  deed  of  mortgage  of  February  187"),  .Mexander  Molson 
declared  tnat  the  pioporty  well  and  truly  belonged  to  him,  he  is  now 
esloi)ped  from  alleging,  in  this  suit,  that  it  is  in  really  held  by  him  as 
an  integral  part  ot  his  sliaie  of  his  father's  succession. 

In  the  argument  addres.sed  to  their  Lordships  from  both  sides  of  the 
bar,  it  wa-i  conceded  that  the  substitution  imposed  by  the  loth  a'ticle 
ol  John  !Molson'.s  will  uj)On  the  .share  of  Alexander  Molson,  in  favour  of 
his  widow  and  issue,  cannot  receive  eti'ect  against  a  creditor  in  the 
l)Osition  of  tlie  apitellaiit  unless  the  substitution  be  iluly  registered 
(C.  C,  Sects.  0;]S),  so  as  to  give  him  duo  notice  of  the  interests  of  tlie 
substitutes.  Mr.  Justice  Papineau  decided  this  bianch  of  the  case 
against  the  judgment  debtor,   upon  the    assumption  that   the  will  of 
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John  Molson  had  not  been  registered.  That  assumption  seems  to  liave 
been  based  upon  a  somewhat  strict  and  technical  interpretation  of  an 
answer  made  for  Alexander  Molson  to  the  13th  interrogatory  contained 
in  the  articulation  of  facts  filed  for  the  appellant  on  the  IGth  March 
1879.  There  is  ample  evidence  to  show  that  the  will  was,  in  point  of 
fact,  duly  registered  in  N'ovember  1800  ;  and  having  regard  to  the  ver\- 
inartificial  and  ambiguous  character  of  the  interrogatory  in  question, 
their  Lordships  do  not  hesitate  to  agree  with  the  Court  of  Queen's 
Bench  in  holding  that  the  registration  of  the  will  has  been  sufficiently 
established. 

In  February  1875,  when  the  appellant  lent  his  money  to  Alexander 
Molson,  there  were  already  two  deeds  on  the  register,  evidencing  the 
title  by  which  the  borrower  held  the  St.  James  Street  property.    The 
one  of  these  was  the  will  of  John  Molson  already  rcfei'red  to,  and  the 
other  was  a  deed,  dated  the   loth  June  1871,  and  registered  the  11th 
June  1872,  by  which  William  Molson,  and  the  judgment  debtor  Alex- 
ander Molson,  as  acting  executors  and  trustees  under  the  will,  sold, 
assignetl,  and  transferred  that  property  to  the  said  Alexander  Molson. 
It    does  not  appear   to   their   I/5rdships    to   admit  of  dispute  that  all 
persons  who  transacted  with  Alexander  Moison  on  the  faith  of  his  being 
the    owner  of  the   St.   Jaraos  Street    propr  ty  were  bound  to  inform 
themselves  of,  and  must  be  held   to  have  known,  the   tenor  of  these 
two  deeds,  because  the  deed  of  l.")th  .luno   1871   constituted  Alexander 
Molson's  immediate  and  only  title  to  the  property,  and  it  sets  forth,  in 
(/remio,  that  his  authors  held  the  property   imder  the  trusts  of  John 
Molson's  will,  and  had  transferred  it  to  Alexander  Molson  by  virtue  of  u 
l^ower  of  sale  said  to  be  contained  in  the  will.     .Accordingly,  if  it  be  the 
case  (as  the  Court  of  Queen's  Bencli  have  held),  tlrat  the  deed  of  June 
1871,  though  professing  to  give  effect  to  a  transaction  of  sale,  was  in 
reality  a  conveyance  to  Alexander  ^lolson  of  that  which  had  been  allot- 
ted io  him  as  part  of  his  lifth  share  of  the  residue  of  his  father-'s  estate, 
and  that  the  terms  of  the  registeretl  deeds  wer'o  sufficient  to  notify  that 
fact  to  the  appellant,  or  to  put   him  upon  his  iiKiuiry  in  regard  to  it,  it 
seems  to  follow  that  he  cannot  prevail  in  this  appeal.  In  that  case,  the 
property  would  l)e  identified,  on  the  face   of  Alexander  Molson's  title, 
with  his  share  of  residue  inider  his  father's  will  ;,  and  every  person  deal 
ing  with  him  on  the  faith  of  that  title  would  either  have  the  knowledge, 
or  the  means  of  informing  himself,  that  the  property,  as  part  of  that 
share  of  r-esidue,  was  grev4  de  substitutions,  in  favour  of  Alexander  Mol- 
son's  wife   and  children,  and  that  his  usufructuary  interest   was   not 
arrestable. 

The  evidence  adduced  in  the  Superior  Court  establishes,  beyond  all 
doubt,  that  thei-e  never  was  any  contract,  between  Alexander  Molson 
and  the  administi'ator  of  his  father's  will  (of  whom  he  was  one),  for 
the  piu'chaso  and  sale  of  the  St.  James  Street  property.    The  property 


nilVV  COUNCIL 


89^ 


wan,  no  doubt,  exposed  to  public  auction,  along  with  other  heritable  fi„„t„_ 
subjects  forming  part  of  the  residue,  and  the  whole  subjects  so  exposed  * 
were  knocked  down  to  two  gentlemen,  other  than  Alexander  Molson,  * 
who  each  represented  beneficiaries  entitled  to  one-fifth  of  residue.  But 
these  gentlemen  were  merely  nominal  purchasers,  'i'he  auction  sale 
was  not  resorted  to  for  the  purpose  of  selling  and  dividing  the  pro- 
ceeds,— the  only  purpose  for  which  a  sale  was  authorized  by  the  will, — 
but  for  the  purpose  of  ascertaining  the  value  of  the  subjects  exposed, 
in  order  to  their  partition  among  three  of  the  five  residuary  legatees. 
Accordingly  these  legatees,  after  the  auction  sale,  at  which  Alexander 
Molson  was  not  a  buyer,  agreed  to  devide  the  subjects  which  had  been 
exposed,  not  according  to  the  prices  at  which  they  had  been  knocked 
down,  but  according  to  an  estimate  based  on  an  average  of  those  prices, 
l^pon  tliat  footing,  the  .St.  James  Street  property  was  allotted  to  Alex- 
ander Molson,  as  part  of  his  share  ;  and  there  appears  to  be  no  ground 
whataver  for  supposing  that  the  trustees  of  the  will  thereafter  sold  to 
him  his  allotted  jjortion  for  the  amount  of  the  estiu)ation,  even  if  such 
a  sale  had  been  within  their  power,  which  it  clearly  was  not. 

The  deed  of  l.)th  June  1S71  purports  to  be  a  conveyance  of  the  pro- 
perty in  question  to  Alexander  Molson,  in  pursuance  of  a  contract  by 
which  the  trustees  of  his  father's  will  had  sold  it  to  him  for  the  amount 
at  which  its  value  was  estimated  for  the  purpose  of  j)artition,  as  already 
explained.  In  point  of  fact,  the  deed  appears  to  have  been  framed  by 
the  grantors  in  flagrant  disregard  of  their  duty  as  trustees,  and  to  have 
been  a  colourable  and  not  very  creditable  device  for  giving  Alexander 
Molson  a  larger  interest  in  the  property  than  he  was  entitled  to,  and 
for  defeating  the  intentions  of  the  testator  with  respect  to  sp'istitutions 
and  the  iusaisissabilH^ nt'  his  son's  usufruct.  Although  that  is  proved, 
h\  the  estimation  of  their  Lordships,  to  have  been  the  true  nature  of  the 
deed  of  Ijtli  June  1S7 1,  it  does  not  follow  that  the  conditions  of  John 
Molson's  will  could  be  held  to  affect  the  property  in  a  question  with  any 
onerous  creditor  of  .Alexander  Molson,  to  whom  the  deed  itself  gave  no 
notice,  and  who  had  no  knowledge  otherwise  of  its  real  character.  But 
the  deed  of  Jr.ne  1871  refers  to,  and  by  reference,  incorporates  certain 
deeds  of  transfer  and  agreement  executed  by  the  executors  and  trustees 
of  the  will  of  Johu  Molson,  for  the  purpose  of  vesting  his  share  of  residue 
in  Alexander  Molson,  and  one  of  these  'eeds,  dated  lath  Juno  1871 
appears  to  their  lordships  to  indicate  very  plainly  that  the  St.  James 
Street  property  1  i  not  been  sold  for  the  purpose  of  dividing  the  price, 
but  had  been  allotted  to  Alexander  Molson  as  part  of  the  corpus  of  his 
share  of  residue.  At  all  events,  the  terms  of  that  deed,  ami  its  rela- 
tive schedules,  appear  to  their  Lordships  to  be  quite  sufficient  to  notify 
to  any  person  dealing  with  Alexander  Molson,  on  the  faith  of  the  deed 
dated  l;")th  June  1871,  atul  registered  Ilth.Tune  1872,  that  the  transac- 
tion which  it  professes  to  embody  was.  in  reality,  either  a  legal  partition 
or  an  illegal  sale. 
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It  is,  liowever,  lianlly  nocessaiy,  for  the  purposes  of  this  appeal,  to 
determine  wliat  would  have  been  the  effect  of  these  indications  of  the 
true  character  of  tlie  so-called  deed  of  sale,  derivaV)le  from  its  own 
terms,  upon  the  rijihts  of  a  creditor  of  Alexander  Molson,  who  had  no 
information,  except  that  which  he  hadobtained,or  might  have  obtained, 
througli  the  register.  The  appellant,  Mr.  Carter,  does  not  occupy  that 
position,  llis  agent  in  negotiating  and  carrying  through  the  loan  trans- 
action of  9th  February  187"),  was  the  Hon.  J.  J.  C.  Abbott,  who  is  proved 
to  have  been  cognizant  of  the  whole  proceedings  in  the  distribution  of 
the  reridue  of  John  Molson's  ■  state,  and  to  have  taken  an  active  part  in 
advising  sind  completing  the  <'i  xngements  by  which  his  fifth  share, 
including  the  St.  James  .Street  property,  was  transferred  to  Alexander 
Molson.  'J'he  ai)pellant  is  affected  by'  the  knowledge  of  the  agent  to 
whom  he  conlided  tlie  duty  of  attending  to  his  interests,  and  that 
knowledge  was  amply  sufllcient  to  inform  its  i)ossessor  that  the  deed 
conveying  the  St  James  Street  property  to  Alexaniler  ^folson,  though 
professedly  a  deed  of  sale,  was  in  substance  and  reality  the  transfer  of 
an  estate  which  had  been  specifically  allotted  to  him  as  part  of  his  share 
of  residue,  hi  these  circumstances,  their  Lordsliips  are  of  opinion  that 
the  appellant  (J.u'ter  must  be  treated  as  having  full  knowledge  that  the 
])roperty  was  vested  in  his  debtor,  subject  to  all  the  conditions  and 
limitations  imposed  by  the  will  ot  John  Molson. 

Ne.xt,  as  to  the  appeal  of  Alexander  Molson  with  regard  to  bank 
dividends.  The  writ  of  Saisie-Ari-et  has  only  been  sustained,  as  an 
attachment  of  the  dividends  which  may  become  payable  to  Alexander 
Molson  in  respect  ot  the  I4S  sliaies  in  (juestion.  'fiie  solo  ground  upon 
which  these  dividends  are  said  to  bo  placo  1  beyond  the  diligence  of  his 
creditors  is,  that  the  I4S  shares  either  are,  or  re])resent,  part  of  C4U 
shares  ol'  the  stock  of  IMolson's  Bank  which  were  transferred  to  Alex- 
ander Molson,  as  integral  portion  of  the  fifth  share  of  residue,  settled 
upon  him  and  iiis  wife,  ami  fii'nily  by  his  father's  will.  Their  Lordships 
see  no  reason  to  differ  from  the  law  laid  down  by  C.  J.  Dorion,  to  the 
effect  that  these  dividends  would  be  i)rotected  from  arrestment  by  the 
ISth  article  of  .John  Mo'son's  will,  if  it  were  proved  to  be  the  fact  that 
the  148  shares  from  2)art  of  the  (')4U  originally  transferi'ed  to  Alexamler 
Molson  by  the  executors  of  the  will,  or  were  purchased  with  the  pro- 
ceeds of  tlie-e  orig'nal  shares.  Accordingly  the  only  (juesticin  requiring 
to  be  decided,  in  this  appeal,  is  one  of  fact.  Their  Lordships  are  willing 
to  assume  (altliougli  it  is  unnecessary  to  decide)  that  the  oiuia  of  i:)roving 
that  these  148  shares  neither  are  nor  represent  any  part  of  the  residue 
of  John  Molson's  e.»tate  lies  upon  the  arresting  creditor.  Ife  has  proved, 
by  clear  and  satisfactory  evidence,  that,  at  and  prior  to  the  IlitliMay 
187o,  Alexander  Molson  had  divested  himself  of  the  whole  of  the  040 
shares  which  had  been  transfeired  to  him,  in  1871,  by  his  father's  exe- 
cutors ;  and  that  1  l"j  of  the  J  48  shares  in  question  never  belonged  to  his 
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lather's   estate,  liaving   been   vested   in  Alexander  Molson  before  the  pj,,,,^,. 
residue  was  divided.     That  evidence,  in  the  opinion  ot  their  Lordship-^,      a- 
not  only  establishes  the  right  of  Mr.  Carter  to  attacli  the  dividends  aris-  " 
ing  upon  these   J 15  shares,  but  throws  upon  the  appellant,  Alexander 
Molson,  the  onus  of  showing  that  the  remaining  'Jo  shares  were  either 
part  of  or  purchased  with  the  proceeds  of  the  640  shares,  neither  of 
which  facts  has  he  made  any  attempt  to  jirove. 

Then  as  to  the  appeals  presenteil  by  the  intervening  petitioners. 
Both  of  these  depend  upon  precisely  the  considerations,  and  may  be 
disposed  of  as  if  they  were  one  appeal.  The  petitioners  have  not,  and 
do  not  assert  that  they  have  any  direct  or  legal  inteiest,  either  in  the 
rents  of  the  St.  James  Street  property,  or  in  the  dividends  on  the  148 
bank  shares,  which  accrue  and  become  payable  to  Alexander  Molson 
during  his  lifetime.  On  the  other  hand,  it  is  not  disputed  that  they 
have  material  interests,  entitling  them  to  resist  any  attachment  of  the 
corpus  of  the  property  or  of  the  sliares,  at  the  instance  of  a  creditor  of 
Alexander  Molson,  which  might  have  the  effect  of  defeating  theii'  right 
as  substitutes,  in  the  event  of  Alexander  Molson's  death.  They  do  not, 
however,  allege  that  the  writ  of  saisie-arret  will  attach  either  the  corpus 
of  the  148  bank  shares,  or  the  diviilends  accruing  upon  them,  after  the 
death  of  Alexander  Molson.  All  that  they  tlo  allege  is,  that  these 
shares  as  jiart  of  the  residue  of  his  Estate  ai'e  subject  to  the  sub- 
stitution in  their  i'avour  contained  in  .lohn  ^[olson's  will,  and  that 
the  dividends  payable  to  the  institute  are,  in  terms  of  that  will, 
not  arrestable.  The  only  interest  in  respect  of  whicdi  their  right 
to  intervene  in  the  present  litigation  is  niaintaineil,  is  the  apprehension 
that  some  points  may  be  incidentally  decided,  between  the  arresting 
creditor  and  Alexander  Molson,  which  may  prejudice  their  rights  at 
some  future  time.  It  is  not  said  that  any  judgment  in  this  suit  can 
possibly  enable  the  creditor  to  attach  the  estates  which  they  may 
eventually  take,  assuming  the  substitutions  in  their  favour  to  be  valid  ; 
nor  is  it  suggestetl  that  anything  decided  in  this  suit  between  the  judg- 
ment debtor  and  creditor,  with  regard  to  the  validity  of  these  substi- 
tutions would  be  binding  upon  them  as  rca  jitdicdla.  What  they  do 
plead  is  that  such  a  decision  might  atford  an  objectionable  precedent, 
if  and  when  they  rejuire  to  assert  their  rights  judicially,  and  conse- 
ijuently,  that  they  have  the  right  to  intervene.  That  plea  appears  to 
their  Lordships  to  be  untenable.  Section  ir)4of  the  Procedure  Code, 
which  regulates  this  matter,  gives  the  right  of  intervention  to  the  parties 
who  are  "  interested  in  the  event  of  a  pending  ''  suit.'  The  event  of  the 
suit  can  only  refer  to  the  operative  decree  which  may  ultimately  be 
given  in  favor  of  one  or  other  of  the  parties  to  it,  and  not  to  the  views 
of  factor  law  which  may  influence  the  Court  in  giving  decree.  To  admit 
ould  involve  the  admission  of  a  right  to  intervene 


appellant's  pic 


on  the  part  of  every  person  who  had  an  interest  in  preventin 


2  a 


deci- 


:t 


■■l\ 


fi 


''■V: 


A 

ii 

■■? 

ii 

■x 

i 

p 

■, 

Carter 

A 
MoIkou. 


900 


PHIVV  COL'NCin 


sion  being  given  inter  alias',which  might  be  cited  as  an  authority  against 
him  in  some  other  suit.  Section  ir)4  appears  to  have  been  framed  i'or 
tlie  very  inu-poso  of  limiting  the  right  of  intervention  to  those  persons 
who  can  show  that  a  final  jiidgnient  may  possibly  be  obtained  in  the 
suit,  which  will  enable  the  party  who  obtains  it  to  possess  himself  of 
their  estate,  or  otherwise  to  impair  their  legal  rights. 

Their  Lordships  are  accordingly  of  opinion  that  the  judgments 
appea.od  from  ought  to  be  affirmed,  and  they  will  humbly  advise  Her 
Majesty  to  that  offoct.  There  will  be  no  order  as  to  the  costs  of  any  of 
these  appeals. 

Appeal  dismissed. 
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-ir^DICrAL  ('OMMITTTKE   OF  THE  riUVY  COUNXML. 

London,  Nov.  10,  LS8G. 

Before  1a)ki)    Eitzcicram),    Loud    iroiiiroisi;,   Su:   Bauxrs    Phacocic,   Sik 

UlCIIAUO  Coucu. 

CIIEVIGNV  J)E  LA  CHEVROTlEUE  r.  LA  ClTf:  DE  MONTllEAL. 

The  action  irom  which  this  appeal  arises  was  commenced  in  the 
Supeiior  Court  of  the  i)rovince  of  Quebec,  Lower  Canada.  The  deman- 
dant, who  is  also  the  appcUimt,  claimed  to  be  proprietor  of  about 
seven-eighths  ol'  that  jiart  of  the  city  of  ISIontreal  which  from  1803 
to  January  J S47  had  been  a  public  market,  and  from  January  LS47  to 
the  present  time  has  been  an  open  public  place  in  the  city,  known  as 
the  Place  Jacques  Cartier.  The  demandant  claimed  against  the 
responilents,  tJie  city  of  Montreal,  a  light  to  resume  possession  of  that 
jiece  of  land  as  in  the  original  ownership  of  the  grantors.  His  money 
claim  against  the  city  amounted  to  18O,S06  dollars.  Further,  he  claimeil 
that  the  original  deed  of  grant  of  l>9th  December  180,i  should  be  brought 
in  and  ilcclared  mill  ami  void.  The  (jluiiu  is  said  to  have  arisen  under 
that  deed  so  often  referred  to  in  the  course  of  the  case. 

It  was  said  to  have  been  a  purely  voluntary  gift,  but  their  Lord- 
ships think,  if  it  were  necessary  to  express  an  opinion  on  it,  it  might  be 
doubtful  whether  it  was  voluntary,  and  whether  its  true  character  was 
not  a  giant  to  the  magistrates  of  the  city  of  Montreal  for  valuable  con- 
sitleration. 

The  place  in  question  was  originally  the  property  of  the  Seminary 
Monti  eal,  and  the  Seminary,  being  about  to  dispose  of  it,  entered  into 
a  treaty  withe  Perinault  and  Durocher.  The  property  appears  to  have 
been  maile  over  to  Perinault  and  Durocher  to  make  the  most  they  could 
of  it,  but  under  a  condition  that  they  were  to  pay  to  the  Seminary  a 
sum  of  about  3,000  guineas.  They  pioceeded  accordingly  to  divide  it  for 
building  purposes  ;  but  reservetl  a  portion,  and  they  entered  into  treaty 
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with  the  concessionaires,  who  stipulated  that  there  should  be  not  only  „^     , 
the  Kue  de  la  Fabrique  (which  did  not  then  exist  as  a  street,  but  wasdc  laCtie- 
projet^e  only),  and  also  tliat  the  open  space  lying  between  the  Hue     '  ~ 


outrfial. 


de 
la  Fabrique  and  the  Hue  St.  Charles  should  be  converted  into  a  public  m"^***" 
market.  Perinault  and  Durocher,  being  unable  to  comply  with  that 
condition  without  the  aid  of  some  public  body,  applied  to  the  magistrates 
at  Montreal,  as  they  could  create  a  public  market,  and  it  was  necessary 
to  seek  their  aid,  and  out  of  this  sprang  the  grant  of  the  29 th  December, 
1803. 

The  result  of  that  deed  seems  to  be,  that  it  created  a  iiublic  right 
as  well  as  a  private  servitude, — that  is,  when  that  deed  had  been  carried 
out  by  converting  the  open  space,  which  is  now  the  subject  in  question, 
into  a  public  market  place,  with  a  right  in  the  public  to  resort  to  it  as  a 
public  market  place, — it  became  subject  to  that  public  right,  at  the 
same  time,  possibly,  being  subject  to  a  private  servitude  to  the  partie^ 
who  had  become  concessionnaires  of  the  building  plots.  Their  Lordships 
do  not  find  it  ne(^ossary  to  express  any  oi)inion  upon  the  general  con- 
struction, or  upon  the  effect  of  the  condition  contained  in  the  grant  of 
1803.  They  assum'i,  but  for  the  purposes  only  of  the- judgment  which 
is  about  to  be  delivered,  that  the  demandant's  contention  may  be  right, 
that  when  there  was  a  breach  of  that  condition,  the  donors  or  their 
representatives  would  be  entitled  to  reenter  and  to  resume  possession 
as  of  their  former  estate. 

Several  questions  of  very  considerable  importance  and  difficulty 
have  been  raised  before  this  Committee.  One  was  suggested  by  one  of 
their  Lordships — whether  the  condition  was  apportionable,  and,  if  not 
ai)portionable,  whether  the  demandants  could  sue,  not  being  the  owners 
of  nor  interested  in  the  whole  of  the  property  which  is  the  subject- 
matter  of  the  condition.  On  that  question  also,  their  Lordships  do  not 
find  it  necessary,  in  their  present  judgment,  to  express  any  opinion. 

There  were  also  questions  whether  the  condition  of  re-entry  was 
void  in  its  inception,  whether  it  was  a  condition  of  re-entry  properly,  or 
was  merely  inserted  in  the  deed  of  gift  in  terrorcm,  and  merely  covi- 
minatoire. 

There  was  also  a  question  of  prescription  and  other  questions  in  the 
case  upon  which  their  Lordships  do  not  propose  to  express  any  opinion^ 
as  the  appeal  may  be  disposed  of  on  another  and  satisfactory  ground. 

The  magistrates  of  Montreal  having  got  possession  of  the  land  under 
that  deed  of  1803,  and  converted  it  into  a  public  market,  we  come  next 
to  the  Ordinance  of  4  Vict.,  by  which  the  magistrates  ceased  to  be  the 
managing  body  of  the  city  of  Montreal,  and  were  replaced  by  a  quasi- 
corporate  body.  That  leads  to  the  8  Vict.,  c.  59.  The  magistrates  in 
Montreal  had  accepted  this  deed  of  1803,  which,  whether  it  was  for 
valuable  consideration,  or  a  simple  voluntary  deed,  was  a  deed  of  grant  for 
ever.    The  words  are  "  maintenant  et  il  toujoura  " — but  subject  to  the 
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ChPvlKnv  ^'Oii'lition,  whatever  tlie  effect  of  it  was.    Therefore,  at  the   time  of  the 

de  la  Che-  incornoration  of  the  city,  the  madstrates  were,  as  trustees  for  the  public, 

&  in  ownersliip  of  this  hind  in  perjietuitj',  subject   to   the   condition,  with 

Montreal,  'his  market  ujion  it ;  and  over  this  public  market  place,  not  inhabitants 

of  the  city  alone,  but  the   i)ublic   ht   large   had   acquired   considerable 

rights. 

Tiiat  being  the  position  of  ntfairs,  there  came  the  Canadian  statute 
of  8  Vict.,  c.  o'J  ;  that  statute  is  not  a  general  Act  dealing  with  all  cor- 
l^orations,  but  with  ^Montreal  alone.  It  is  to  give  greater  potency  and 
eftect  to  the  incorporation  of  the  city  of  Montreal  and  to  enlarge  the 
poweii?  of  the  corporate  body.  It  gives  them  very  extensive  powers 
over  the  city,  and  amongst  other  things  it  says,  in  the  50th  section,  that 
they  shall  have  power  of  "  changing  the  site  of  any  market  or  market 
'•  place  within  the  said  city,  or  to  establish  any  new  market  or  market 
*•  place,  or  to  abolish  any  market  or  market  place  now  in  existence,  or 
'•  hereafter  to  be  in  existence  in  the  said  city,  or  to  appropriate  the  site 
'•  thereof,  or  any  part  of  such  site  for  any  other  public  purpose  what- 
"  ever,  any  law,  statute,  or  usage  to  the  contrary  notwithstanding ; 
"  saving  to  any  party  aggrieved  by  any  act  of  the  said  council  respecting 
"  any  such  market  or  market  place  any  remedy  such  party  may  by  law 
"  have  against  the  corijoration  of  the  said  city  for  any  damage  by  such 
"  party,  sustained  by  reason  of  such  act  "  of  the  corporation. 

iS'ow  it  was  contended  that,  acting  imder  that  statute  and  convert- 
ing this  market  place  to  another  public  purpose,  was  no  breach  of  the 
condition,  and  that  the  eftect  of  the  .'  atute  was  to  discharge  the  condi- 
tion and  leave  it  open  to  the  corjioration,  acting  for  the  jjublic  interests, 
to  appropriate  the  site  of  that  market  place  to  any  other  public  purpose, 
but  subject  to  a  claim  for  comi)ensation  by  the  demandant  here  and  the 
parties  he  represents,  if  they  had  title,  and  hatl  been  injured  by  the  act 
of  the  corporation.  Now  upon  this  very  important  question  as  to  the 
eftect  of  this  statute,  their  Lordships  do  not  think  that  it  is  necessary  at 
l)resent  to  express  any  opinion. 

I'roceotling  under  the  jiowers  that  they  had  so  obtained  in  De' 
comber,  1847,  the  first  by-law  was  made.  In  that,  the  corporation 
indicate  their  intention  to  abolish  this  market  and  apply  tlie  site  to  an- 
other public  pur2)0se,  and  their  Lordships  can  have  no  doubt,  that  in 
taking  that  step,  the  corporation  were  moved  only  by  consitlerations  of 
l)ublic  good.  Thej^  lound  it  necessary,  probably,  to  supply  the  growing 
city  with  a  larger  market  i)lace,  for  ^lontreal  in  1847  was  a  very  dift'orent 
place  from  the  Montreal  of  1803,  growing  and  extending  every  day,  and 
still  growing  and  becoming  one  of  the  most  beautiful  cities  in  the  world. 
They  very  likely  thought  that  a  larger  market  place  was  necessary,  but 
that  they  ought  to  retain  the  space  occupied  by  the  market  as  an  open 
space  for  the  public  good  and  the  public  health,  and  hence  they  con- 
verted it  into  the  Place  Jacques  Cartier. 
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In  January  lcS47  the  act  of  conversion  was  made  complete,  a'^l  {'hevlKnv 
there  was  also  a  subsequent  by-law  by  whicli  they  directed  that  the  new  ^_^  'Sf'*'^' 
place  should  be  Ik  iioeiorward  called  the  I'laco  Jacques  Cartier.  A 

Their  Lordshijjs  assume  also,  for  the  purposes  of  the  case,  that,  upon  Montreal, 
the  happening  of  these  events,  whatever  rights  if  any  the  lieinandant  or 
those  he  lepresents  liiul  uniler  the  condition  in  the  grant  ol  January, 
1 847,  that  is,  that  they  were  then  entitled,  if  at  all  entitled,  to  put  their 
claims  in  force  and  to  institute  a  proceeding  against  tlie  corporation  to 
take  advantage  of  the  condition  annexed  to  the  gift  of  IS(i;j,  and  to 
resume  possession  of  this  plot  of  ground  or  to  get  compensation  for  the 
net  of  the  corporation.  But  they  did  not  do  so,  and  things  went  on  as 
before  from  1847  to  18")2.  The  eftect  of  the  transaction  of  January,  1847 
was,  to  convert,  by  the  act  of  the  corporation,  tlie  old  market  place  into 
a  puljlic  square  wliich  the  citizens  of  Montrenl  and  tlie  public  had  a 
right  to  use. 

Things  continued  in  that  condition  down  to' 1852,  when   Perrin   in- 
stituted  liis  action.     That  action  may   be   described   with   substantial 
accuracy  as  similar  to  the  present.    It  made  the  same  case.  The  jiresent 
demandant  is  the  assignee  of  Perrin's  interest.     I'errin's  action  the  cor- 
poration dcfendeil.      I'hey  put  in  exceptions  similar,  save  in  one  respect? 
to  tho.-e  now  beibre  their  Lordships.     It  was  allowed  to   sleep   for  some 
six  years.     The  case  was  then  set  down  for  hearing   befov^s    the   proper 
Court  in  Canada,  ami  was  dismisseJ,  either  ior   want  of  prosecution,  or 
on   the    merits.     Perrin   never   instituted   any   other   proceeding.     He 
appears  to  Iiave  lain  dormant  for  19  years,  and  in   187G,   for  a   nominal 
sum,  to  have  assigned  this  large  claim  over  to  the  present  demandant.  In 
all  that  interval,  the  2>ublic  had  been  using  this  public  \  lace  and  it  was 
not  using  it  privately,  it  was  not  clam,  but  it  was  openly  and  as  of  right, 
\vitliout  any  interruption  by  the  parties  or  any  of  them   wiio   are   now 
lepresented  to  have  had  the  property  in  the  jilace.  Mr.  Fiillarton  relied 
very  much  on  this  action  ot  Perrin's  and  a  jietition   that   came    in  from 
-ome  outside  parties.     Who  they  were  we  do  not  know  ;    but   it    was  a 
petition  which  was  not  acted  upon,  and  it  is  open  to  the  suggestion  that 
it   was   the   existence  of  that   petition   that   suggesteil   the   action   of 
I'rancois  Perrin.     However,  Perrin  never  took  a   step   further,   and  it 
appears  to  their  Lorilships  that  the  absence  of  any   contestation  of  the 
right  of  the  public  to  use  this  place  as  a  public  highway  is  clear  evidence 
of  acquiescence  in  the  2)ul)lic  right,   or  rather  of  abandonment  of  the 
claim,  if  any,  that  Francois  Perrin  had. 

Their  Lordshii)s  desire  to  point  out  that,  independently  of  the 
statutes,  there  is  evidence  of  a  long-continued  user  by  the  public  and  an 
abandonment  of  right  by  those  who  could  have  disputed  the  user  by  the 
public,  sufficient  to  sustain  at  common  law  the  public  right.  There 
seems  to  be  no  difterence  between  the  law  of  Lower  Canada  and  the  law 
of  England  and  of  Scotland  in  that  respect.    The  public   had  enjoyed 
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the  right  from  1847  down  to  tlie  commencement  of  the  present  action. 
They  had  enjoyed  it  openly,  chiimed  it,  not  privately,  but  adversely,  and 
as  of  right,  and  in  the  meantime,  there  had  not  l)een  a  single  step  on 
the  part  of  the  pi'esent  claimant,  or  those  from  whom  he  derives  title, 
to  dispute  that  right,  but,  on  the  contrary,  there  was  the  amplest 
evidence  of  acquiescence  in  the  public  enjoyment.  There  has  been 
made  out,  independently  of  any  statutory  provision,  an  ample  case  of 
user  on  the  one  side  and  dedication  or  abandonment  on  the  other  which 
would  constitute  the  i)lace  in  question  a  public  place  over  which,  not 
the  citizens  of  Canada  or  Montreal  alone,  but  the  public  at  large,  had 
rights,  which  the  law  would  give  efi'ect  to,  indejjendently  of  the 
provisions  of  any  statute. 

The  J  8  Vict.,  c.  100,  Lowei'  Canada,  does  not  apply  to  Montreal,  but 
deserves  attention.  Montreal  is  excepted  from  the  operation  of  that 
Act,  but  it  applies  to  eveiy  part  of  Lower  Canada  save  Montreal  and 
some  other  excepted  places,  and  it  contains  this  provision,  that  "  every 
"  road  declared  a  public  highway  by  any  procos-verbal,  by  law  or  order 
"  of  any  giand  voyer,  warden,  commissioner  or  nmnicipal  council  legally 
"  made  and  in  foice  when  this  Act  shall  connnence  shall  be  held  to  be  a 
"  road  within  the  meaning  of  this  Act  until  it  be  otherwise  ordered  by 
''  competent  authority."  That  was  the  Act  adverted  to  by  Chief  Justice 
Dorion.  He  intended  to  refer  to  the  23  Vict.,  c.  72,  which  applies  to 
Montreal  alone.  It  deals  with  the  property  of  Montreal.  It  deals  with 
the  powers  of  the  corporation  and  cxtenrls  them  beyond  the  Act  of  the 
8  Vict.  In  sub  section  (>  of  section  10  of  that  Act  (23  Vict.,  c.  72)  there 
is  this  special  provision  : —  "  The  said  council  "  (that  is  the  council  of 
Montreal)  "  shall  also  have  power  to  cause  such  of  the  streets,  lanes, 
"  alleys,  highways,  and  public  squares  in  the  said  city,  or  any  part  or 
"  parts  thereof,  as  shall  not  have  been  heretofore  recoi-ded  or  sufficiently 
"  described,  or  shall  have  been  opened  for  public  use  during  10  years 
"  but  not  recorded,  to  be  ascertained,  described,  and  entered  of  record 
"  in  a  l)ook  to  be  kept  for  that  purpose  by  the  city  surveyor  of  the  said 
''  city,  and  the  same,  when  so  entered  of  record,  shall  be  public  highways 
"  or  grounds  ;  and  the  record  thereof  shall  in  all  cases  be  held  and  taken 
"  as  evidence  for  their  being  such  public  highways  and  grounds." 

Proceeding  under  this  Act,  the  corporation  did  enregister  the  Place 
Jacques  Cartier  as  a  public  place  of  the  city.  Their  Lordships  have  no 
doubt  that  the  registration  was  valid,  and  has  been  amply  proved.  If 
any  objection  had  been  taken  at  the  trial  before  the  Canadian  Judge,  it 
would  have  been  the  easiest  thing  possible  to  produce  the  original  book, 
but  a  certified  copy  of  the  entry  of  registration  was  admitted  in  its  place. 

The  Place  Jacques  Cartier  had  been  from  1847  up  to  1865  (more 
than  10  years  before  registration)  enjoyed  by  the  public  as  a  public  way, 
and  it  was  enjoyed  as  a  public  way  more  than  10  years  after  the  regis- 
tration and  before  the  present  action  was  commenced ;   and  it  seems  to 
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their  Lordships  that  the  case  coinus  within  t)ie  express  languago  of  that 
statute,  and  tlieir  Lordsiiips  have  no  tioubt  that,  wlion  tljo  local  Legis- 
lature passed  tliis  Act,  they  knew  the  state  of  things  in  the  city,  intend- 
ed to  provide  for  it,  and  did  provide  for  it  in  strong  and  emphatic 
language,  saying,  that  wlion  a  street  or  road  sliould  have  been  opened 
for  public  use  during  10  years  and  placed  upon  the  register,  it  should  be 
a  public  highway. 

Their  Lordships  are  of  opinion  that,  even  if  the  common  law 
question  did  not  arise,  still,  there  having  been  antecedent  to  this 
registration,  and  posterior  to  the  registration,  the  statutable  time  during 
which  the  i)lace  should  bo  used  as  a  public  street  to  give  operation  to 
the  statute,  the  statute  then  applies,  and  upon  that  registration,  the 
Place  "  Jacques  Cartier  "  became  a  public  higliway.  There  is  a  distinction 
between  the  Canadian  law  and  the  law  of  this  country  as  to  public  liigh- 
ways.  The  Canadian  law  agrees  rather  with  the  law  of  Scotland,  which 
is  founded  on  the  civil  law,  namely,  that  when  a  street  or  road  becomes 
a  public  highway,  the  soil  of  the  road  is  vested  in  the  Crown,  if  there  is 
no  other  public  trustee,  or,  if  there  is  a  corporate  body  that  fdls  tlie 
position  of  trustee,  then  in  that  corporate  body  in  trust  for  that  public 
use.  It  was  admitted  in  the  argument  for  the  appellant  that  such  was 
the  law  of  Lower  Canada. 

Their  Lordships  being  of  that  opinion,  which  is  in  accordance  with 
the  principles  deduced  from  Gvy  v.  Corporation  of  Montreal  (3  L.  N.  402), 
and  with  the  principles  on  which  the  Court  of  Queen's  Bench  for  Lower 
Canada  appears  to  have  decided  this  case,  will  therefore  humbly  advise 
Her  Majesty  that  the  judgment  of  the  Court  of  Queen's  Bench  for  Ix)wer 
Canada,  which  is  also  the  judgment  of  the  Superior  Court,  should  be 
affirmed,  and  that  the  present  appeal  should  be  dismissed  with  costs. 

Lacoste,  Q.  C,  for  the  appellants. 

li.  Boy,  Q.  C,  for  the  respondent. 
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aenoral".     Before  Loud  lMTZ(ii:itvi,ii,  Siu  Baunks  1*i;a('0(!K,  Siii  MoxrAtniio  K.  Smith, 

8nt  JJoiiiiRT  P.  Coij.iiMS,  Sir  Uiciiakd  Coieii,  and  Siu  AiiTiiiru  lion- 

iiousi:. 

THK  COLONIAL  HLMLDING  k  I.VVKSTMKN'T  ASSOCIATIOX    r.  ATTOR- 
NEY (iKNKKAL. 

I'i;u  Ci'iiiAM.  Tliis  is  an  nppoiil  iroin  a  jiul}»mont  oC  the  C'ourt  of 
Queen's  13ench  of  the  fvovince  of  (iuoLeo,  reversing;  a  jud^'uient  ol'  tlio 
Superior  Court,  which  dismissed  the  ijetition  of  the  Attorney  General  of 
the  Province,  praying  tliat  it  be  declared  that  the  Appellant  Company 
had  been  illegally  incorporated,  and  that  it  be  ordered  to  be  dissolved, 
and  prohibited  from  acting  as  a  corporation. 

The  judgment  now  appealed  from  did  not  grant  the  prayer  of  the 
petition,  but  gave  other  relief,  in  the  manner  to  be  hereafter  adver- 
ted to. 

The  Colonial  Building  and  Investment  Associiition  was  incorporated 
by  an  Act  of  the  Parliament  of  Canada  (.']7  Vict.,  c.  lu;{).  The  preamble 
states — 

Tiiat  the  iiersoiis  tliereiimlter  imined,  '  owners  of  real  estate  in  the  city  ami 
'  district  of  Aloutreal,  and  elsewhere  in  the  Dominion,  have  ])etitioned  for  an  Act 
'  of  Incorporation,  to  establish  an  Association  to  l)e  eiiUed  the  Colonial  Building 
'  and  Investment  Association,  wiiereby  powers  may  be  conlerrod  on  the  said  Asso- 

*  elation  for  the  puipoic  of  Ijuying,  leasing,  or  selling  landeil  property,  buildings, 
'  and  appurtenances  thereof;  for  the  purchase  of  building  matcials,  to  construct  an 
'  improved  class  of  villas,  homesteads,  cottages,  and  other  laiildings  and  premises, 

*  and  to  sell  or  let  tlie  same  ;  and  lor  the  purpose  of  establishing  a  building  or  subs- 

*  cription  fiind,  to  which  persons  may  subscribe  or  pay  in  money  for  investment  oi' 
'  for  building  purposes,  and  from  which  payuKMits  niiij'  be  made  for  said  purposes  ; 
'  and  tdso  to  act  as  au  agency . ' 

Sec.  1  incorporates  the  Association. 

Sec.  2  enacts  that  the  Association  shall  have  power  to  accpiire  and  hold,  by 
purchase,  lease,  or  other  legal  title,  any  real  estate  nec(;ssary  lor  the  carrying  out  of 
its  undertakings  ;,  to  construct  and  maintain  houses  or  other  buililings  ;  to  let,  sell, 
convey,  and  dispose  of  the  said  property  ;  to  acquire  and  use  or  dispose  of  eveiy 
description  of  materiabs  for  building  purposes  ;  to  knul  money  on  security,  by  mort- 
gage or  real  estate,  or  on  Dominion  or  Provincial  Government  securities  ;  or  on  the 
stocks  of  chartered  banks  in  the  Dominion  ;  and  to  acquire  hold,  and  dispose  of 
public  securities,  stocks,  bonds,  or  debentures  of  any  corporate  bodies,  and  other 
defined  securities.  That  clause  provides  that  the  Association  shall  sell  the  property 
so  acquired  within  five  yeare  from  the  date  of  the  purchase  thereof. 

Sec.  5  enables  the  Association  to  act  as  an  agency  and  trust  company. 

Sec.  11  provides  that  the  chief  office  of  the  Association  shall  be  in  the  city  of 
Montreal,  and  that  branch  oflices  or  agencies  may  be  established  in  Lontlon,  Eng- 
land, in  New  York,  in  the  United  States  of  Amarica,  and  in  any  city  or  town  in 
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tlic  Domitiioii  of  I'liimdii,  ftir  Hudi  imrpoHcs  uh  the   Directors  may  tlcU'rmine,  in  j.^^j^ijii^i 
iiCL-ordancc  witli  the  Act  ;  'iiid  tliiit  IioiuIh,  coiijioiis,  dividt'iids,  oi  other  imyinentH  HulUiliiK it 
of  tlie  AsMocuitioii  umy  hv  iimdi'  ]iiiyiilil(!  iit  any  of  the  .said  oflict's  or  iif,'i'iicies.  vswclnt'u 

Tho  Socretiuy  of  tlio  Associiition,  the  only  witness  calltvl  in  support  Attorney 
of  tho  petition,  proved  tliat  the  Association  hiul  bought,  lunds,  orectod  *  '^'"''"' * 
houses  on  such  lands,  and  sold  thoni,  and  had  also  built  houses  on  the 
lands  of  otliers,  and  lent  money  on  real  estate.  IIo  stated  that  those 
operation  had  hitherto  been  continud  to  the  province  of  Quebec,  though 
efforts  ha<l  been  made  to  extend  tho  business  of  the  Company  to  other 
provinces,  and  to  establish  agencies  in  Glasgow  ami  Now  York,  which 
had  failed  in  consequence  of  the  inability  of  tho  Association  to  raise 
sutficiont  capital. 

In  order  to  understand  the  question  which  ultimately  became  the 
principal  one  to  be  considered  in  this  Appeal,  viz.,  whether  tho  judg- 
ment of  the  Court  of  Queen's  Bench  is  properly  founded  upon  tho 
Attorney  General's  petition,  it  is  necessary  to  refer  to  the  provisions  of 
the  Code  of  Civil  Procetlure  of  Lower  Canada  on  which  the  proceeiJings 
are  based,  the  scope  and  prayer  of  the  petition,  and  the  nature  and  form 
of  tho  judgment  appealed  from. 

The  heading  of  Chapter  10,  Section  l,of  the  Code  is,  "  Of  Corpor- 
"  ations  illegally  formed,  or  violating  or  exceeding  their  powers." 

Art.  'J97  is  as  follows : — 

"III  the  foUowiug  cases,— 

"  (1).  Whenever  any  association  or  nunaber  of  persons  nets  as  a  Corjioratiou 
without  being  legally  incorporated  or  recognized  ; 

"(2.)  Whenever  any  Corporation,  public  body,  or  board,  violates  any  of  the 
provisions  of  the  Acts  by  which  it  is  governed,  or  becomes  liable  to  a  forfeiture  of 
its  rights,  or  does  or  omits  to  do  acts  the  doing  or  omission  of  which  amounts  to  a 
surrender  of  its  corporate  rights,  privekges,  and  franchises,  or  exercises  any  power, 
franchise,  or  juivilege  which  docs  not  belong  to  it,  or  is  not  conferred  ui)on  it  by 
law,  it  is  the  duty  of  Her  Majesty's  Attorney  General  for  Lower  Canada  to  prosecute 
in  Her  Majesty's  name  such  violations  of  the  law  whenever  he  has  good  reason  to 
believe  that  such  facts  can  be  established  by  proof  in  every  case  of  public  general 
interest,  but  he  is  not  bound  to  do  so  in  any  other  case  unless  sufficient  security  is 
given  to  indemnify  the  Government  against  all  costs  to  be  incurred  upon  such  pro- 
ceediug  ;  and  in  such  case  the  special  information  must  mention  the  names  of  the 
lierson  who  has  solicited  the  Attorney  General  to  take  such  legal  proceedings,  and 
of  the  person  who  has  become  security  for  costs.  " 

Art.  098  (as  amended)  reads  : — 

' '  The  summons  for  that  pui-pose  must  be  preceded  by  the  presenting  to  the 
Superior  Court,  or  to  a  Judge,  of  a  special  information  containing  conclusions 
adapted  to  the  nature  of  the  contravention  and  supported  by  affidavits  to  the  satis- 
faction  of  the  Court  or  Judge,  and  the  writ  of  summons  cannot  issue  upon  such  in- 
tormation  without  the  authorization  of  the  Court  or  Judge. " 

The  material  allegations  of  the  petition  filed  by  the  Attorney  Gene- 
ral are  the  following  : — 
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"  That  tlic  *  Colouinl  lluililinf,'  lunl  Iiiv<'«tmriit  AHsociatioti '  for  tlio  ynirs  nmt 
,t  Imvt!  been  and  Mtill  all!  iir.tiiij,' lis  u  C'orjionitioii  in  tlin  City  ol' Montrtai,  nnd  dHfi. 
[■  wlier*',  in  tii«  I'rovinct!  of  tinelxM!  cxclUMivcly,  and  ah  mucIi,  nvir  Hincu  the  dutu  of  itM 
oxiotenutt  licrcinaftcr  int'Utloncd,  iiiivu  i)ct'n  liuyin^t,  liMwinj,',  iind  Mcllinf,' landed  pro. 
jierty,  bnildmg,  and  appurtenanron  tluncto,  conHtructinit;  villiw,  iionit'stoad,  rotta- 
geH,  and  oUuT  ImildingH,  and  si'llin;  and  K-lting  thf  sanii',  and  havf  al.id  been  lend- 
ing money  on  i^eeurity  by  molten),'"  •"'  hyi"'tliei!  on  real  eatulu  in  this  lU'oviiiuii,  thy 
whole  withont  being  legally  incorporated  or  recognized- 

"  That  tlu!  operations  and  bnsiness  of  the  Haid  Assodiation  have  been  limited 
to  the  Province  of  (Quebec,  and  being,  moreover,  of  a  merely  lo(!al  or  private  naturt! 
in  th(!  Haid  province,  and  having  provincial  objects  ail'eoting  property  and  civil 
rights  in  the  said  province,  the  said  Association  could  not  lawfully  be  incorporated, 
except  by  or  under  the  authority  of  the  Legislatun!  of  the  Province  of  (^uelMic. 

"  That  the  said  Association  was  incorporated  by  the  J'arlianient  of  Canada,  in 
the  year  one  thousand  eight  hundred  and  siivtMity-lbur,  ."irtli  Victoria,  chapter  lOiJ, 
and  has  ever  since  been  in  operation  under  the  saiil  Act  ot  Jncorporation  which,  for 
reasons  above  alleged  is  null  and  void  and  of  no  ell'ect,  the  said  Act  of  incorpomtion 
being  tdtra  t'iirs. 

"  Wherelbre  your  petitioner  prays  that  a  writ  of  .summons  upon  the  aflidavit 
hereto  annexed  be  ordered  to  issue  in  ilue  course  of  law,  and  that  the  ^aiil  Defen- 
dants be  a<ljudged  and  declared  to  have  been,  and  to  be  iUegally  formed  and  incor- 
pomted,  and  that  the  said  illegal  Association  may  be  ordered  to  be  dissolved,  ami 
be  declared  dissolved,  and  linally,  that  the  Defendants  be  prohibited  from  acting  in 
future  us  such  Corporation,  the  whole  with  costs  distrnits  to  the  undersigned  at- 
torneys." 

The  petition  was  verified  by  ntlidavit,  as  required  by  the  Code,  and 
thereupon  an  order  lor  a  writ  of  summons  against  the  Company  was 
issued  by  a  judge. 

The  petition  also  alleges  that  it  was  presented  at  the  solicitation  of 
John  Fletcher,  a  sliareholder  of  the  Com[)any,  wlio  liad  become  security 
for  costs.  It  appears  that  Fletcher  was  in  default  in  iiayment  of  his 
calls,  but  in  the  view  their  Lordship  take  of  the  case  any  further  refer- 
ence to  this  lelator  becomes  immaterial. 

The  broud  objeciion  taken  by  the  Attorney  General  in  the  petition 
is,  that  the  Association  was  not  legally  incorporated,  the  statute  incor- 
porating it  being  nltra  vires  of  the  Parliament  of  the  Dominion. 

The  judgment  of  the  Superior  Court,  given  by  Mr.  Justice  Caronf 
distinctly  overruled  this  objection.  Mr.  Justice  Tessier  is  the  only  Judge 
of  the  Court  of  Queen's  Bench  who  affirmed  it.  Chief  .Justice  Dorion,  in 
a  judgment  which  received  the  concurrence  of  two  other  Judges, 
acknowledged  that  having  regard  to  the  observations  of  this  Board  in 
the  case  of  The  Citizens  Insurance  Company  of  Canada  v.  Parsons 
(L.  R.,  7  Appeal  Cases,  90)  it  could  not  be  held  th  t  the  incorporation  of 
the  Association  was  beyond  the  powers  of  the  Dominion  Parliament,  and 
illegal ;  and  the  majority  of  the  Court  gave  judgment  upon  the  assump- 
tion, as  their  Ix)rdships  understand  the  reasons  of  the  Judges,  that  the 
Association  was  lawfully  incorporated.  The  conclusion  of  the  formal 
judgment  of  the  Court  is  as  follow  : — 
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•' Tlio  miid  (!ompaiiy,  Iti'siiondentM,  liad  and  liavc  no  rixlit  to  act  (W  u  corjior- 
ation  for  or  in  rcHiicnt  of  any  of  the  sniil  oiiisnitionM  of  huylnjj,  leasing,  nr  Holling  of 
landnd  pro|icrty,  liiiildir.;^s,  mid  aiPiitirtiMiaiices  thereof,  or  tlm  imrdiase  of  building 
nmterials  to  coiistnu't  villas,  honvisti'iidt,  cottiigi'S,  o""  otln'r  Imildiiigs  and  jireiuisi's, 
or  the  Ncliing  or  letting  of  the  smie,  or  the  estalilishinent  of  a  liuilding  orsulmerip- 
tion  fund  for  investinen  or  building  imrposes,  or  the  acting  ut  agents  in  (!ounection 
with  Huch  operations  as  the  aforesaid,  or  imy  like  alfairs,  or  iiiiy  matter  of  property 
or  civil  rightH,  "tv  any  objocts  of  a  purely  local  or  provincial  nature  in  any  manner  or 
way  within  I,.,  said  Province  fif(,tiiebec,  and  doth  iirohibit  the  said  Coiiipiiiy  Ue- 
spondents.  from  lujtiiig  as  a  ( 'orpnratiou  witliin  the  said  Province  of  <iuebec  Ibr  any 
of  tlio  endhor  the  purposes  aforesaid." 

Mr,  Justice  Monk,  in  a  short  but  clear  Judgniont,  dissented  from 
Ills  colleagues,  and  agreed  with  >[r.  Justice  Caron's  jiidgiuont. 

Tiieir  Lordshijis  caiuiot  douht  that  th(^  majority  of  tlio  Court  was 
right  in  refusing  to  hold  that  the  Association  was  not  lawfully  incorpor- 
ated. Although  the  observations  of  this  Board  in  the  Insurance  Com- 
pany I'.  Parsn7is,  referred  to  by  the  Chief  Justice,  jnit  a  hypothetical 
case  by  way  of  illustration  only,  ami  cannot  be  regarded  as  u  decision  on 
the  case  there  supposed,  their  I^or  Iships  adhere  to  the  view  then  enter* 
tained  by  them  as  to  the  rosiicctive  powers  of  the  Oominiou  and  Pro- 
vincial Legislatures  in  regard  to  the  incorporation  of  Coinpiiiies. 

It  is  a><serted  in  the  petition,  and  was  argued  in  the  Courts  below, 
and  at  this  bar,  that  inasmuch  as  the  Association  had  conlineil  its  ope- 
rations to  the  i'lovince  of  (iuebei;,  and  its  t>usiness  had  l)<H>n  of  a  local 
anil  private  nature,  it  I'nllowed  tint  its  objects  were  local  and  provincial, 
and  consequently  that  its  incorporation  belonged  exclusively  to  the 
Provincial  Legislature.  JUit  surely  the  fact  that  the  Association  has 
hitherto  thought  lit  to  conline  the  exercise  of  its  powers  to  one  province 
cannot  affect  its  status  or  capacity  as  a  Corporation,  if  the  Act  incorpor- 
ating the  Association  was  origin  illy  within  the  legislative  power  of  the 
Dominion  Parliainent.  The  Company  was  incorporated  with  powers  to 
cany  on  its  business,  consisting  of  various  kinds,  throughout  the  Domi- 
nion, The  Parliament  of  Canada  could  alone  constitute  a  Corporation 
with  those  powers;  and  the  fact  that  the  exercise  of  them  has  not  been 
co-extensive  with  the  gi'ant  cannot  operate  to  repeal  the  Act  of  Incor- 
poration, nor  warrant  prayed  for,  viz.,  that  the  Company  be  declared  to 
be  illegally  con-tituted. 

It  is  umiecessaiy  to  consider  what  remedy,  if  any,  could  be  resorted 
to  if  the  incorporation  had  been  obtained  from  Parliament  with  a  frau- 
ilulent  object,  for  the  oidy  evidence  given  in  the  case  discloses  no  ground 
for  suggesting  fraud  in  obtaining  the  Act, 

Their  Lordships  therefore  think  that  the  Courts  in  Canada  were 
light  in  holding  that  it  was  not  competent  to  them  to  declare,  in  ac- 
cordance with  the  prayer  of  the  petition,  that  the  Association  was  ille- 
gally incorporated,  and  ougth  to  be  dissolved. 

There  remains  the  cpiestion,  which  was  mainly  argued  at  the  bar, 
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General. 


Colonial     whether  the  juclgoient  of  tlie  Court  of  Queen's  Bench  which  shortly 

iiniiaing*  stated,  declares  that  the  Association  has  no  rij^ht  to  act  as  a  Corporation 
Jnvestin't  .  '  .  °,.,T,■£.,^ 

Assoclat'n  in  respect  of  its  most  important  operations  within  the  Province  ot  liue 

Attorney   ^^eCj  and  prohibiting  it  from  so  acting  within  the  province,  can  be  sus 
tained. 

It  was  not  disputed  by  the  Counsel  for  the  Attorney  General  that, 
on  the  assumption  that  the  Corporation  was  duly  constituted,  the  prohi- 
bition was  too  wide,  and  imbraced  some  matters  which  might  be  law 
fully  done  in  the  province,  ))ut  it  was  urgeil  that  the  operations  of  the 
Company  contravened  the  provincial  law,  at  the  least,  in  two  respects, 
viz,  in  dealing  in  land,  and  in  acting  in  contravention  of  the  Building 
Acts  of  the  province. 

It  may  be  granted  that,  by  the  law  of  Quebec,  Corporations  cannot 
acquire  or  hold  lands  without  the  consent  of  the  Crown.  This  law  was 
recognized  by  this  Board,  and  held  to  apply  to  foreign  Corporations  in 
the  case  of  tlio  Ohaiididre  Gold  Miiiinc/  Companij  v,  Dcsbarats  (L.  R.,  .5 
P.  C.  '111).  It  may  also  be  assumed,  for  the  purpose  of  this  appeal,  that 
the  power  to  repeal  or  modify  this  law  falls  within.  No.  13  of  .Section  92 
of  the  British  North  America  Act,  viz.,  Property  and  Civil  Rights  within 
the  Province,"  and  belongs  exclusively  to  the  Provincial  Legislature  ;  so 
that  the  Dominion  Parliament  could  not  confer  powers  on  the  Company 
to  override  it.  But  the  power^  found  in  the  Act  of  Incorporation  are 
not  necessarily  inconsistent  with  the  provincial  law  of  mortmain,  which 
does  not  absolutely  prohibit  Corporations  from  acquiring  or  holding 
lands,  but  only  requires,  as  a  condition  of  their  so  doing,  that  they 
should  have  the  consent  of  the  Ciown.  If  that  consent 
be  obtained,  a  Corporation  does  not  infringe  the  provincial 
law  of  mortmain  by  acquiring  and  holding  lands.  What  the  Act 
of  Incorporation  has  done  is  to  create  a  legal  and  artificial  per- 
son with  capacity  to  carry  on  certain  kinds  of  busines-',  which  are  define 
within  a  defined  area,  viz,  throughout  the  Dominion.  Among  other 
things,  it  has  given  to  the  Association  i)ower  to  deal  in  land  and  build- 
ings, but  the  capacity  so  given  only  enables  it  to  acquire  and  hold  land 
in  any  province  consistently  with  the  laws  of  that  province  relating  to 
the  acquisition  and  tenure  of  land.  If  the  Company  can  so  acquire  and 
hold  it,  the  Act  of  Incorporation  gives  it  capacity  to  do  so. 

It  is  said,  however,  that  the  Company  lijis,  in  fact,  violated  the  law 
of  the  province  by  acquiring  and  holding  land  without  having  obtained 
the  consent  of  the  Crown.  It  may  be  so,  but  this  is  not  the  case  made 
by  the  petition.  Proceedings  founded  on  the  alleged  violation  by  a 
Corporation  of  the  mortmain  laws  would  involve  an  inquiry  opening 
questions  (some  of  which  were  touched  upon  in  the  arguments  at  the 
bar)  regHi'ding  the  scope  and  effect  of  these  laws,  the  fact  of  the  Crown's 
consent,  the  nature  and  sufficiency  of  the  evidence  of  it,  the  consequen- 
ces of  a  violation  of  the  laws,  and  the  proper  parties  to  take  advantage 
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of  it  ;  questions   which  are   certainly  not  raisetl  by 
conclusions  of  this  petition. 


the  allegations  a-nd  pQ,^,„,_^j 
Building  iV. 

iSo  with  respect  to  the   objections   founded  on  the  Acts  of  the  Pro- Assoclal'n 
vince  with  regard  to  building  societies.     Chief  Justice  Dorion  appears  to  Aliorney 
be  of  opinion  that,   inasmuch   as   the   Legislature   of  the  Province  had  ^^"^'''^'• 
})assed  Acts  relating  to   such   societies,   and   <leiincd   and  limited  their 
operations,  the  Dominion  Parliament  was   in(!ompetent   to   incorporate 
tho  piOocnt  Association,  having  for  one  of  its  objects  the  erection  of 
l)uildings  throughout  iho  Dominion.     Their   I^nMiips,   at  i)resent,  fail 
to  see  how  the  existence  of  those  Provincial  Acts,  if  competently  pass  j*.' 
lor  local  objects,  can  interfere  with  the  power  of  the   Dominion   Parlia- 
ment to  incorporate  the  Association  in  question. 

If  the  Association  by  its  operations  has  really  inl'ringed  the  Provm" 
cial  Building  .'societies  Acts,  a  proj)er  remedy  may  doubtless  be  found, 
adapted  to  such  a  violation  of  the  provincial  law  ;  but,  as  their  Lord- 
ships have  Just  observed,  with  reference  to  the  supposed  contravention 
of  the  mortmain  Acts,  that  is  not  the  case    nade  by  the  petition. 

It  now  becomes  material  to  examine  more  closely  than  has  hitherto 
been  done  the  allegations  and  conclusions  the  petition  really  contains. 

The  first  paragraph,  after  stating  that  the  Corjjoration  carried  on  its 
operations  in  Queliec  exclusively,  concludes  thus  :  "  the  Avhole  without 
"  being  legally  incorporated  or  recognized. " 

The  2nd  paragraph  avers  that  the  operations  of  the  Company  being 
confined  to  Quebec,  ind  bc^mg  of  merely  local  nature,  affecting  pro- 
l)erty  and  civil  rights  in  the  province,  '*  could  not  lawfully  be  incorpo- 
••  rated  except  l)y  the  authority  of  the  Legislature  of  the  province.  " 

The  ;>rd  paragraph  alleges  that,  for  these  reasons,  "the  Act  of  Incor- 
••  i)oration  is  null  and  void,  the  said  /  ct  of  Incorporation  being  %dtra 
••  vires.  " 

The  conclusion  and  prayer  based  on  these  allegations  are,  that  the 
Association  bo  declared  to  be  illegally  incorporated,  be  declared  uio. 
solved,  and  prohibited  from  acting  in  future  as  a  Corporation. 

It  seems  to  their  Lordships  it  would  be  a  violation  not  only  of  the 
ordinary  rules  of  i)roccdure,  but  of  fair  trial,  to  decide  this  appeal  upon 
a  new  case  which,  a^-suming  a  lawful  incorporation,  rests  on  the  supposed 
infringement  of  the  laws  of  the  province  by  the  Company  in  conducting 
its  operations.  Thi-  is  not  the  wrong  struck  at  by  the  petition,  but  a 
wrong  doing  raising  issues  of  a  wholly  different  character  to  those  to 
which  the  allegations  and  conclusions  of  the  petition  ai  "^  alone  directed 
and  adapted.  It  is  to  be  observed  that  the  inquiries  made  of  the  Com- 
}iany's  Secretary  were  a  general  nature,  and  mainly  directed  to  support 
the  allegation  in  the  petition  that  the  Company's  operations  had  been 
limited  to  the  Province  of  Quebec.  No  investigation  of  the  title  to  any 
of  the  lands  it  held,  nor  of  any  particular  transaction,  was  gone  into  a^ 
the  hearing. 
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Attorney 
General. 


Coloninl  ^'^®  998th  article  of  the  Code  of  Civil  Procedure  requires  that  the 

Bu  lamg*  .summons  to  be  issued  "  must ''  be  preceded  by  a  petition  to  the  Court 

Investiu  t  ,  I  <r       1 

Asspclat'n  containing  "  conclusions  adapted  to  the  "  nature  of  the  contravention,  " 

*         to  be  supported  l)y  an  affidavit  ;  and  provides  that  the  summons  cannot 

be  issued  upon  such  information  without  the  authority  of  a  Judge.     It  is 

(juite  plain  that  the  conclusions  of  this  petition  are  not  adapted  to  tlie 

case  now  relied  on  by  the  Attorney  General  :  so  that  neither  the  general 

principle  regulating  procedure  nor  the  special  requirements  of  the  Code 

allow  of  its  being  set  u})  on  these  proceedings. 

If  the  Company  is  really  holding  property  in  Quebec  without  having 
complied  with  the  law  of  that  province,  or  is  otherwise  violating  the 
provincial  law,  there  may  be  found  proceedings  applicable  to  such 
violation  ;  though  it  is  not  for  their  Lordships  to  anticipate  them,  or  to 
indicate  their  form. 

It  should  be  observed  that  their  Lordships,  in  the  case  supposed  in 
their  j'udgment  in  the  appeal  of  the  Citizens  Insurance  C'om[iany,  in  re- 
gard to  corporations  created  by  the  Dominion  Parliament  with  power  to 
hold  land  being  subject  to  the  law  of  mortmain  existing  in  any  province 
in  which  they  sougiit  to  acquire  it,  had  not  in  view  the  special  law  of 
any  one  i)rovince,  nor  the  question  whether  the  prohibition  was  abso- 
lute, or  only  in  the  absence  of  the  Crown'.  nsent.  The  object  was  me 
rely  to  point  out  that  a  Corporation  could  >  .ly  exercise  its  powers  sub- 
ject to  the  law  of  the  province,  whatever  "t  might  be,  in  tliis  respect. 

ft  was  argued  tliat  the  judgment  of  tlie  Court  of  (Queen's  Bencli 
might  be  sustained  by  the  part  oi'the  prayer  which  asked  that  the  Com- 
pany "  be  prohibited  fi-om  acting  in  future  as  a  Corporation  within  the 
"  Province  of  (Jiieboo "  for  certain  purposes.  But  the  prohibition  is 
asked  as  consequential  upon  the  declarations  prayed  for,  and  when 
these  are  refused,  tliere  are  not  only  no  declarations,  but  no  allegations 
in  the  jiotition  to  sustain  it-  It  has  been  seen  that  the  prohibition  con- 
tained in  the  judgment  of  the  Coiu't  of  (Queen's  Bench  is  not  an  injunc- 
tion limited  to  restraining  the  Company  from  doing  sjjecified  acts  in 
violation  of  particular  laws  of  the  province,  but  is  a  general  prohition 
founded  on  a  declaration  introduced  by  the  Court,  other  than  those 
])rayed  for,  that  the  Company  has  no  right  to  act  as  a  Corporation  in 
dealing  with  lands  and  buildings,  and  certain  other  matters  within  the 
province.  This  declaration,  with  the  prohibition  founded  on  it,  is 
obviously  too  extensive.  A  prohibition  in  these  wide  and  sweeping 
terms  would  prohibit  the  (.'ompany  from  acquiring  or  dealing  in  lands, 
though  it  had  the  Crown's  consent,  and  could  only  be  warranted  by 
affirming  the  invalidity  of  the  Act  of  Incorporation,  which  wouhl  be 
opposed  to  what  has  been  stated  in  the  previous  jiart  of  this  judgment 
to  be  their  Lordships'  view  ;  or  at  least  by  affirming  that  the  Company^ 
in  exercising  its  jiowers  in  the  province,  nmst  necessarily  violate  the 
jDrovincial  law,  which  as  already  shown,  is  not  a  necessary  consequence. 
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In  the  result,  tlieir  Lordships  will  humbly  advise  Her  Mitjesty  to 

reverse  the  judgment  under  appeal,  and  to  order  that  the  judgment  of 

the   Superior  Court  be  affirmed,  and  that  the  present  Appellant's  costs 

of  the  appeal  to  the  Court  of  Queen's  Bench  in  Canada  bo  paid  by  the 

jnesent   Respondent.    The   Appellant  must  also  have  the  costs  of  the 

appeal  to  Her  Majesty. 

Judgment  reversed. 

Tlenrii  Mafhews,  Q.  C,  W.  W.  Robertson,  Q.  C,  (of  the  Quebec  bar), 
and  McLeod  Fiillarion  for  the  appellants. 

Gihbs,  Q.  a,  Giroiiard  Q.  C,  (of  the  Quebec  bar)  and  Tudor  Bod. 
dam  for  the  respondent. 
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riuvY  couNcn.,  iS8o. 

Ijondon,  Eng.,  15th  April,  1880. 

Coram  .\Sir  Jamks  W.  Coi,vim-e,  L.  J.,  Siu  Bauxks  Peacock,  L.  J.,  Siu 
MoNTAGui;  E.  Smith,  L.  J.,  Sir  Rohekt  P.  Comjek,  L.  J. 

CUSHING  r.  DUl'UY. 

This  appeal  is  from  a  judgment  of  the  Court  of  Queen's  Bench  of 
the  Province  of  Quebec,  reversing  the  judgment  of  a  judge  of  the 
Superior  Court,  which  had  been  given  in  the  api)ellant's  favour,  in 
certain  proceedings  in  insolvency  instituted  under  an  Act  of  Parliament 
of  the  Dominion  of  Canada,  intituled  "  An  Act  respecting  Insolvency  ' 
,;J8  Vict.,  c.  10). 

These  proceedings  were  commenced  by  a  i)etition  of  ^Ir.  Cushing, 
the  appellant,  to  the  Superior  Court,  praying  that  Mr.  Dupuy,  the  official 
assignee  of  the  estate  of  the  insolvent  firm  of  McLeod,  ilcXaughten  and 
Leveille,  might  be  ordered  to  deliver  up  certain  i^roperty  seized  by  him^ 
as  such  assignee,  under  a  writ  of  attachment,  on  the  groinid  that  it  had 
been  sold  to  the  petitioner  by  the  insolvents  before  their  insolvency. 

An  ai)plication  to  the  Court  of  Queen's  Bench  for  leave  to  appeal 
to  Her  Majesty  in  Council  was  refused,  oa  the  ground  that,  under  the 
Insolvency  Act,  its  judgment  was  final.  The  appellant  tlien  presented 
a  petition  to  Her  Majesty  for  special  leave  to  appeal,  which  Her  Majesty 
was  advised  by  their  Lordships  to  grant,  reserving  to  the  respondent 
l)Ower  to  raise  at  the  hearing  the  question  of  Her  jurisiliction  to  entertain 
the  appeal. 

That  question,  which  has  been  fully  argued  at  the  Bar,  raises  two 
points  ;  first,  wliether  the  Court  of  Queen's  Bench  was  right  in  holding 
that  the  appeal  to  Her  Majesty  in  Council  given  dcjure  by  Art.  1178  of 
the  Code  of  Civil  Procedure,  from  final  jutlgments  rendered  to  appeal  by 
that  Court,  is  taken  away  by  the  Insolvency  Act ;    and,  secondly,  if  that 
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be  so,  whejlier  tho  power  ot  the  Crown,  by  virtue  of  its  prerogative,  to 
admit  the  appeal  is  atlected  by  tliat  Act. 

Tlie  12Sili  section  of  the  Insolvency  Act  enacts  as  follows: — 

"  In  the  Province  of  Quebec  all  decisions  by  a  judge  in  chambers  in 
matters  of  insolvency  shall  be  considered  as  judgments  of  the  Superior 
Court :  and  any  final  order  or  judgment  rendered  by  such  Judge  or 
Court  may  be  inscribed  for  revision,  or  may  be  appealed  from  by  the 
parties  aggrieved,  in  the  same  cases  and  in  the  same  manner  as  they 
might  inscribe  for  i-evision  or  appeal  fioin  a  final  judgment  of  the 
Superior  Court  in  ordinary  cases  under  the  laws  in  force  when  such 
decision  shall  be  rendered." 

By  tlio  2Sth  section  of  a  sub-equont  Act  of  Parliament  of  Canada, 
40  Vict.,  c.  41,  it  is  enacted  tliat  the  12St'i  section  of  tlie  former  Act 
shall  be  amended  by  adding  thereto  the  following  words: — 

"  The  judgment  of  tlie  Court  to  which,  under  this  section,  the  appeal 
can  be  made  sliall  be  final." 

This  Coui't,  in  the  Province  of  Quebec,  is  the  Court  of  Queen's 
Bench. 

The  whole  question  turns  on  these  added  words,  and  in  considering 
their  eilect  on  tliG  right  of  appeal  to  the  Crown  given  de  Jure  by  the 
Code,  two  things  are  to  be  regarded  ;  (1),  the  power  of  the  Dominion 
Parliament  to  abrogate  this  right ;  and  (2),  if  it  had  the  power,  whether 
it  intended  to  exercise  it. 

Tlie  fii'st  of  these  questions  depends  upon  the  construction  of  the 
British  North  Ameiieau  .Act,  1S67,  which  confers  and  distributes  legis- 
lative [lowers.  By  section  'Jl  of  that  Act,  exclusive  legislative  authority 
in  certain  matters  is  conferi-ed  upon  the  Parliament  of  Canada,  and  by 
section  92  exclusive  authority  in  certain  others  upon  the  Provincial 
Legislatures. 

Section  Ul  is  as  follows  : — 

"  It  sliill  be  lawi'ul  for  the  Queen,  by  and  with  the  advice  and  con 
sent  of  the  Senate  and  House  of  Commons,  to  make  laws  lor  the  peace, 
order,  and  good  government  of  Canada,  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by  this  Act  assigned  exclusively  to 
the  Legislatures  of  the  Provinces  ;  and,  for  greater  certainly,  but  not  so 
as  to  restrict  the  generality  of  the  foregoing  terms  of  this  section,  it  is 
hereby  declared  that  (notwi-hstandlng  anything  in  this  Act,  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada  extends  to  all  matters 
coming  within  the  classes  of  subjects  next  hereinrtfter  enumerated  ;  that 
is  to  say,  — 

"21.  Bankruptcy  and  Insolvency.' 

Section  '.)2  enacts, — 

"  In  each  Province  the  Legislature  may  exclusively  make  laws  in 
relation  to  matters  coming  within  the  classes  of  subjects  next  herein- 
after enumerated  ;  that  is  to  say, — 


prerogative,  to 

>llovvs : — 
!  in  chambers  in 
of  the  Superior 
sncli  Judge  or 
xl  from  b}'^  the 
manner  as  they 
;<lgnient  of  the 
>rce   when  such 

ent  of  Canada, 
the  former  Act 

stion,  the  appeal 

)urt  of  Queen's 

d  in  considering 
de  jure  by  the 
f  the  Dominion 
5  power,  wliether 

struction  of  the 
istributes  legis- 
slative  authority 
Canada,  and  by 
the   Provincial 


idvice  and  con 
s  i'or  the  peace, 
all  matters  not 
;d  exclusively  to 
linly,  but  not  so 
lis  section,  it  is 
ct,  the  exclusive 
Is  to  all  matters 
luinerated  ;  that 


make  laws  in 
ts  next  herein- 


PItlVV   COCNC'IL 


015 


"  13.  Property  and  civil  rights. 


Cashing 

"  14.  The  administration  of  justice  in  the   Province,   including  the  ,^    * 

'  "  Dupuy. 

constitution,  maintenance,  and  organization   of  provincial   Courts,  both 

of  civil  and  of  criminal  jurisdiction,   and    including   procedure  in  civil 

matters  in  those  Courts." 

It  was  contended  for  the  appellant  that  the  jirovision  of  the  In- 
solvency Act  interfered  with  property  and  civil  riglits,  and  was  there- 
fore ultra  vires.  This  objection  was  very  faintly  urged,  but  it  was 
strongly  contended  that  the  Parliament  of  Canada  could  not  take  away 
the  right  of  appeal  to  the  Queen  from  final  judgments  of  the  Court  of 
Queen's  Bench,  which,  it  was  said,  was  part  of  the  procedure  in  civil 
matters  exclusively  assigned  to  the  Legislature  of  the  Province. 

The  answer  to  these,  objections  is  obvious.  It  would  be  impossible 
to  advance  a  step  in  the  construction  of  a  scheme  lor  the  administiation 
of  insolvent  estates  without  interfisring  with  and  modifying  some  of  the 
ordinary  rights  of  property,  and  other  civil  rights,  nor  without  providing 
some  mode  of  special  procedure  for  the  vesting,  realization,  and  distri- 
bution of  the  estate,  and  the  settlement  of  the  liabilities  of  the  insolvent. 
Procedure  must  necessarily  form  an  essential  part  of  any  law  dealing 
with  insolvency.  It  is  therefore  to  be  presumed,  indeed  it  is  a  necessary 
implication,  tliat  the  Imperial  statute,  in  assigning  to  the  Dominion 
Parliament  the  subjects  of  Bankruptcy  and  insolvency,  intended  to 
confer  on  it  legislative  power  to  interfere  with  property,  civil  rights,  and 
procedure  within  the  Provinces,  so  far  as  a  general  law  relating  to  those 
subjects  might  affect  them.  Their  Lordshi^js  therefore  tliink  that  the 
Parliament  of  Canada  would  not  infringe  the  exclusive  powers  given  to 
the  Provincial  Legislatures,  by  enacting  that  the  ju<lgment  of  the  Court 
of  Queen's  Bench  in  matters  of  insolvency  should  be  final,  and  not 
subject  to  the  appeal  as  of  riglit  to  Her  Majesty  in  Council  allowed  by 
Art.  1178  of  the  Code  of  Civil  Procedure.  Nor,  in  their  Lordships' 
opinion,  would  such  an  enactment  infringe  the  Queen's  prerogative, 
since  it  only  i)rovides  that  the  ajipeal  to  Her  ^lajesty  given  by  the  Code 
framed  under  the  authority  of  the  Provincial  Legislature,  as  part  of  the 
civil  procedure  of  the  Province,  shall  not  be  applicable  to  judgments  in 
the  new  proceedings  in  insolvency  which  the  Dominion  Act  creates. 
Such  a  provision  in  no  way  trenches  on  the  Koyal  prerogative. 

Then  it  was  contended  that  if  the  Parliament  of  Canada  had  the 
power,  it  did  not  intend  to  abolish  the  right  of  appeal  to  the  Crown.  It 
was  said  that  the  word  '  final  "  would  be  satisfied  by  holding  that  it 
prohibited  an  appeal  to  the  Supreme  Court  of  Canada,  established  by 
the  Dominion  Act  of  the  3S  Yict.,  c.  11.  Their  Lordships  think  the 
eflect  of  the  word  cannot  be  so  confined.  It  is  not  reasonable  to  suppose 
that  the  Parliament  of  Canada  intended  to  prohibit  an  appeal  to  the 
Supreme  Court  of  Appeal  recently  established  by  its  own  legislation,  and 
to  allow  the  right  of  immediate  appeal  from  the  Court  of  Queen's  Bench 
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to  the  Queen  to  remain.  Besides  the  word  "  final  "  has  been  before  used 
in  Colonial  legislation  as  an  apt  word  to  exclude  in  certain  cases  appeals 
as  of  right  to  Her  Majesty.  {See  the  Jjowcr  Canada  Statute,  34  Geo.  3,  c. 
30.)Sucli  an  ell'ect  may,  no  doubt,  bo  excluded  by  the  context,  but  there 
is  none  in  the  enactment  in  question  of  limit  t^-j  meaning  of  the  word. 
For  these  reasons  their  Lordships  think  that  t-ne  Judges  below  were 
right  in  holding  that  they  had  no  iiower  to  grant  leave  to  appeal. 

The  question  of  the  power  of  the  Queen  to  admit  the  appeal,  as  an 
act  of  grace,  gives  rise  to  ditTerent  considerations,  it  is  in  their  Lordship's 
view  unnecessary  to  consider  vvliut  i)owers  may  be  possessed  by  the 
Parliament  of  Canada  to  interfere  with  the  royal  prerogative,  since  the 
liSth  section  of  the  Insolveney  Act  does  not  profess  to  touch  it,  and  they 
think,  upon  the  general  principle  that  the  rights  of  the  Crown  can  only 
be  taken  away  by  express  words,  that  the  power  of  the  Queen  to  allow 
tins  appeal  is  not  aftected  by  that  enactment.  In  consequence,  however, 
of  the  decision  in  CnvilUer  vs.  Aijlwia  (2  Knapp's  P.  C.  72)  which  has 
been  relied  on  as  an  authority  opposed  to  this  view,  it  becomes  necessary 
to  review  that  case  in  connection  with  tlie  subsequent  decisions  on  the 
subject. 

The  question  in  CuviUier  vs.  Aylicin  arose  upon  the  Lower  Canada 
Colonial  Act,  34  Geo.  .'!,  c.  G,  which  enacted  that  the  judgment  of  the 
Court  of  Appeals  should  be  final  in  all  cases  under  the  value  of  500Z., 
and  an  application  for  sjjceial  leave  to  appeal  in  a  case  under  that  value 
was  refused  by  a  Committee  of  the  Privy  Council.  The  remarks  attribut- 
ed to  the  Master  of  the  Eolls  in  his  judgment  rejecting  the  petition  are 
directed  to  one  aspect  only  of  the  question,  viz.,  the  power  of  the  Crown 
with  the  other  branches  of  the  Legislature  to  deprive  the  subject  of  one 
of  his  rights.  No  allusion  was  made  to  the  principle  that  express  words 
are  necessary  to  take  away  the  prerogative  rights  of  the  Crown,  nor  to 
the  provision  contained  in  the  statute  itself,  that  nothing  therein 
contained  should  derogate  irom  any  right  or  prerogative  of  the  Crown. 
This  case,  moreover,  if  not  expressly  overruled,  has  not  been  followed 
and  later  decision  are  opposed  to  it. 

In  re  Louis  Marois  (reported  in  L")  Moore,  P.  C.  ISOi,  upon  an 
application  for  leave  to  appeal  irom  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada,  Lord  Chelmsford,  in  giving  the  judgment  of 
this  Couunittee,  after  stating  that  in  CneUUer  vs.  Aylwln  the  very  point 
was  decided  against  the  petitioner,  sail  : — 

"  If  the  question  is  to  be  concluded  by  that  decision,  the  petition 
must  be  at  once  dismissed,  but  upon  turning  to  the  report  of  the  case, 
their  Lordships  are  not  satisfied  that  the  subject  received  that  full  and 
deliberate  consideration  whiche  the  great  importance  of  it  demanded. 
The  report  of  the  judgment  of  the  Master  of  the  Rolls  is  contained  in  a 
few  lines ;  and  he  does  not  appear  to  have  directly  adverted  to  the 
effect  of  tho  proviso  contained  in  the  43rd  section  of  the  Act  on  the 
prerogative  of  the  Crown." 
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Leave  to  appeal  was  granted  in  that  case,  siibject  to  the   lisk  of  a c„y|,|„„ 
petition  being  presented  to  dismi^is  the  appeal  as  incompet(Mit.  Although       & 
their  Lordships,  in  granting  this  leave,  said  that  they  desiro(l  to  intimate 
110  opinion   whether  the   decision   in    Ciieilliei'  vs.   Aylwin   could   be 
sustaineil  or  not,  it  is  obvious  that,  at  the  least,  they  regarded  it  as  being 
open  to  review. 

In  Johnston  v.  The  Minister  and  Trustees  of  St.  Andrcw^s  Church 
(L.  R.  3  Appeal  Cases  I iVJ),  u[ion  an  application  for  special  leave  to 
appeal  against  a  Judgment  of  the  Supreme  Court  of  Canadi),  the  etiect 
of  the  47th  section  of  the  Act,  establishing  that  Court,  whhich  enacted 
that  its  judgments  should  be  final  and  conclusive,  saving  any  right 
which  Her  Majesty  may  be  graciously  pleased  to  exercise  liy  virtue  of 
her  royal  prerogative,  cnme  in  (juestion,  and  tlie  Lord  Chancellor,  in 
giving  the  judgment  of  this  Committee,  said  .• — 

"  Their  Lordships  have  no  doubt  whatever  that  assuming,  as  the 
petitioners  do  assume,  that  their  power  of  appeal  as  a  matter  of  right  is 
not  continued,  still  that  Her  Majesty's  prerogative  to  allow  an  api)eal,  if 
so  advised,  is  left  entirely  untouched  antl  preserved  by  this  section." 

Although  leave  to  appeal  was  in  this  instance  refused,  on  the  ground 
that  the  case  was  not  a  proper  one  for  the  exercise  of  the  prerogative, 
the  opinion  cited  above  is  virtually  opposed  to  the  decision  in  Cucillier 
vs.  Aylwin,  where,  it  is  to  be  remembered,  the  Act  in  (|uestion  likewise 
contained  a  saving  of  the  prerogative  of  the  Crown. 

Another  case  lately  before  this  Committee  requires  consideration, 
Theberge  and  another  vs.  Landry  (L.  K.  2  Appeal  Cases,  102i.  It  was 
an  application  for  special  leave  to  appeal  against  a  judgment  of  the 
Superior  Court  of  Quebec  upon  an  election  petition,  by  which  the 
applicant  had  been  unseated  for  corrupt  practices.  By  the  Quebec  Con- 
troverted Elections  Act,  1875,  the  decision  of  controverted  elections, 
which  foiniely  belonged  to  the  Legislative  Assembly  itself,  was  conferred 
upon  the  Superior  Court,  and  by  Section  *J0  of  the  Act  is  was  enacted 
that  the  judgment  of  that  Court  sitting  in  review  should  not  be  suscept- 
ible of  appeal.  It  was  held  by  this  Committee  that  there  was  no 
Itrerogativo  right  in  the  Crown  to  review  the  judgment  of  the  .Superior 
Court  upon  an  election  petition,  and  the  application  was  refused.  This 
decision  turned  on  the  peculiar  nature  of  the  jurisdiction  delegated  to 
the  Superior  Court,  and  not  merely  on  the  prohibitory  words  of  the 
statute.  It  was  distinctly  and  carefully  rested  on  the  ground  of  peculiarity 
of  the  subject  matter,  which  concerned  not  mere  ordinary  civil  rights, 
but  rights  and  privileges  always  regarded  as  partaining  to  the  Legislative 
Assembly,  in  complete  independence  of  the  Crown,  so  far  as  they  pro- 
perly existed  ;  and  consequently  it  was  held  that,  in  transferring  the 
deci>ion  of  these  rights  from  the  Assembly  to  the  Superior  Court,  it 
could  not  have  been  intentled  that  the  determination  in  the  last  resort 
should  belong  to  the  Queen  in  Council.    But,  whilst  coming  to  this 
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decision,  the  Lord  Cliuncellor,  in  giving  tlio  judgment  of  theConimitteo, 
allirined  the  general  pi  inciplo  us  to  the  prerogative  of  the  Crown  : — 

"  Tlieir  Lordships  wish  to  state  distinctly  that  thoy  do  not  desire  to 
imply  any  doubt  whatever  as  to  the  general  principle,  that  the  prero- 
gative of  the  Crown  cannot  be  taken  away,  except  by  express  words: 
and  they  would  be  prepared  to  Iiold,  as  often  has  been  held  before,  that 
in  any  case  where  the  prerogative  of  the  Crown  has  existed,  precise 
words  must  be  >-hown  to  take  away  that  prerogative." 

It  was  not  suggested  that  an  appeal  would  not  have  laid  to  the 
Queen  in  Council  under  the  Insolvency  Act  of  187")  ;  and  it  was  not 
until  two  years  afterwards  that  the  Amending  Act  of  1877,  which  is  said 
to  have  taken  it  away,  was  passed. 

The  learned  Counsel  for  the  appellant  drew  attention  to  the  Act  of 
the  Parliament  of  Canada,  31  Vict.,  c.  1,  which  enacts  rules  of  inter- 
pretation to  be  applied  to  all  future  legislation,  when  not  inconsistent 
with  the  intent  of  the  Act  or  the  context. 

Sub-section  o.'J  of  section  7  of  that  Act  is  as  follows  : — 

"  No  provision  or  enactment  in  any  Act  shall  affect  in  any  manner 
or  way  whatsoever  the  rights  of  Her  Majesty,  her  heirs,  or  successors, 
unless  it  is  expressly  stated  that  Her  Majesty  shall  be  bound  thereby.'' 

The  Insolvent  Acts  are  to  be  construed  with  reference  to  this  pro- 
vision, which  is  substantially  an  afHrmance  of  the  general  principle  of 
law  already  adverted  to. 

Applying  that  principle  to  the  enactment  in  question,  their  Lord- 
ships are  of  opinion  that,  as  it  contains  no  words  which  purport  to  dero- 
gate from  the  ijrerogative  of  the  Queen  to  allow,  as  an  act  of  grace, 
appeals  from  the  Court  of  Queen's  Bench  in  matters  of  insolvency,  Her 
authority  in  that  respect  is  unattected  by  it. 

The  order  for  leave  to  appeal  granted  in  the  present  case  will  con- 
sequently stand. 

Upon  the  merits  of  the  appeal  the  following  are   the  principal 

facts: Messrs.  McLeod,  McNaughton  and  Leveille,  who  carried  on 

business  as  brewers  in  Montreal,  became  insolvent  on  the  19th  July. 
1877,  and  on  the  same  day  their  estate  and  effects,  including  the  plant, 
material  and  eft'ects  which  are  the  subject  of  these  proceedings,  were 
seized  by  the  respondent,  as  official  assignee  under  a  writ  of  attachment 
in  insolvencj'.  Thereupon  the  a^jpellant,  who  is  a  notary,  demanded 
from  the  assignee  the  delivery  of  the  above-mentioned  plant  and  effects, 
on  the  ground  that  they  had  been  sold  to  him  by  the  insolvents  on  the 
14th  March,  1877,  about  four  months  before  the  insolvency.  He  claims 
them  as  owner  under  a  contract  of  sale,  in  the  jDetition  which  gives  rise 
to  this  appeal. 

The  contract  on  which  the  appellant  relies  is  contained  in  a  notarial 
instrument,  by  which  the  insolvents  purport  to  bargain,  sell  and  assign 
to  the  appellant  the  plant,  material,  furniture  and  effects  (described  in 
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detail  in  the  bill  of  sale)  lying  and  being  in  and  al)Out  their  brewery.  j^,j|j,,j||^jj 

Some  of  these  effects  are  valued  in  the  bill  of  sale,  the  total  of  these,     * 

I)npuy. 
values  amounting  to  $4,800;  others  are  not  valued.  The  consideration  is 

thus  stated  in  the  deed  : — 

*'  The  ijresent  bargain  and  sale  is  made  in  manner  aforesaid,  for  and 
in  consideration  of  tlie  sum  of  one  dollar  currency,  ca«h  in  hand,  paid  at 
the  execution  hereof,  and  for  other  gootl  and  valuable  consideration 
heretofore  had  and  received,  the  receipt  whereof  is  hereby  acknowledg- 
ed, whereof  quit,  and  in  further  consideration  that  the  said  purchaser 
shall  endorse  the  paper  of  the  lirm  of  McLeod,  McXaughton  and  I^- 
veille,  which  ho  agrees  to  do  on  deniand,  for  a  sum  which,  together  with 
present  unsecured  endorsements,  shall  not  exceoil  in  all  _two  thousand 
dollars." 

Authority  is  given  to  tlio  appellant  by  the  deed  to  take  possession 
ot  the  effects. 

( )n  the  same  day  a  lease  was  made  by  the  a[)pellant  to  the  insolvents 
of  the  same  plant  and  effects  for  three  years  at  a  yearly  rent  of  .$100. 

The  petition  of  the  ai)pellant  alleges  that  he  took  possession  of  the 
effects,  Init  in  fact  no  removal  or  change  of  i>ossession  whatever  took 
place,  and  the  plant  and  effects  remained  in  the  possession  of  the  in- 
solvents, precisely  as  before,  up  to  the  time  of  their  insolvency.  All 
that  the  petitioner  in  his  evidence  states  with  regard  to  possession  is, 
that  he  went  over  the  effects,  and  verified  their  existence. 

The  general  question  was  raised,  and  much  discussed  in  the  Courts 
below,  whether  delivery  or  deplacemeni  of  the  thing  sold  was  necessary 
to  pass  the  property  in  it.  It  was  contended  that  the  Canadien  law 
which  required  deplacement  had  been  altei-ed  in  this  respect  by  the 
Canadian  Civil  Code,  as  the  French  law  had  been  by  the  Code  Napoleon. 

Art.  1472  of  the  Canadian  Code  is  as  follows : — 

"  .Sale  is  a  contract  by  which  one  party  gives  a  thing  to  another  for 
a  price  in  money,  which  the  latter  obliges  himself  to  pay  for  it.  It  is 
perfected  by  the  consent  alone  of  the  parties,  although  the  thing  sold 
be  not  then  deliveretl,  subject  nevertheless  to  the  provisions  contained 
in  Article  1027." 

Art.  1025  was  also  referred  to. 

Art.  1027  is  as  follows  : — 

"  The  rules  contained  in  the  two  last  preceeding  Articles  apply  as 
well  to  third  persons  as  to  the  contracting  parties,  subject,  in  contracts 
for  the  transfer  of  immoveable  property,  to  the  special  conditions 
containeil  in  the  Code  for  the  registration  of  titles  to  and  claims  upon 
such  property.  But  if  a  party  oblige  himself  successively  to  two  persons 
to  deliver  to  each  of  them  a  thing  which  is  purely  moveable  property, 
that  one  of  the  two  who  has  been  put  in  actual  possession  is  preferred, 
and  remains  owner  of  the  things,  although  his  title  be  posterior  in  date  ; 
provided,  however,  that  his  possession  be  in  good  faith." 
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The  question  wns  debated  in  the  Courts  below  vvliether,  under  tijt> 
law  established  by  those  Articles,  deplacenient  or  a  change  ol  possession 
was  not  still  necessary  to  give  the  petitioner  a  title  against  the  assignee 
in  insolvency.  Their  lordships,  however,  do  not  feel  it  necessary  to 
determine  this  question,  because,  allowing  the  appellant's  construction 
of  these  Articles  the  fullest  extent,  and  assuming  for  tiio  purpose  of  the 
jiresent  decision  that,  upon  a  genuine  contract  of  sale,  the  i)roperty  sold 
would  pass  to  the  vendee,  as  regards  not  only  the  vendor,  but  third 
l)er8ons,  without  delivery  or  ileplacemont,  they  agree  with  the  opinion 
of  Chief  Justice  Dorion  (in  which  Justices  Cross  and  Tessier  concurred) 
that  the  transaction  in  question  was  not  a  genuine  but  a  sinudated  sale, 
and,  if  at  all  real,  was  a  contrivance  intended  to  obtain,  under  colour  ol 
a  sale,  a  security  upon  the  plant  and  effects,  and  thus  to  avoid  the 
delivery  of  possession  which  is  essential  to  the  validity  of  a  pledge.  [See, 
as  to  pledge.  Arts.  1%0-I970,  Canadian  Civil  Code.) 

In  examining  the  character  of  the  transaction,  it  is  in  the  first  place 
to  be  observed  that  the  alleged  sale  was  not  for  a  price  in  money,  nor  for 
anything  equivalent  to  money ;  nor  was  the  consideration  fixed  and 
certain,  but  wholley  indeterminate,  the  amount  depending  on  future 
contingencies.    The  considerations  expressed  in  the  instrument  are,  ( 1 1 
one  dollar,  which  of  course  is  merely  a  nominal,  and  not  a  serious  part 
of  the  consideration  ;  [2)  "other  good  and  valuable  consideration  here- 
tofore had  and  received ;  "  the  nature  and  amount  being  both  unexpressed, 
and  (3)  what  appears  to  be  the  real  consideration,  viz,  that  the  vendee 
should  endorse  the  paper  of  the  firm,  which  he  agreed  to  do  on  demand, 
for  a  sum  which,  together  with  present  unsecured  endorsements,  should 
not  exceed  in  all  2,000  dollars.    This  agreement  of  the  appellant  to  give 
his  endorsements  by  way  of  accommodation  to  the  firm  is  obviously  a 
consideration  of  an  indeterminate  character.    Suppose  he  refused  to 
give  them,  the  remedy  would  be  an  action  for  b''  ach  of  the  agreement, 
in  which  the  damages  would  be  uncertain.    Again,  he  does  not  bind 
himself  to  pay  the  bills  he  may  endorse,  and  the  holders  might  in  the 
first  instance  choose  to  sue  the  firm.  The  ultimate  extent  of  the  liability 
on  the  agreement  to  indorse  is  plainly  uncertain.    This  vague  and 
contingent  liability  contains  none  of  the  elements  of  a  fixed  price, 
which  is  one  of  the  essential  incidents  of  the  contract  of  sale.     {See 
Pothier,  Traite  du  Contrat  de  Vente,  Part  I.,  Sec.  2,  Art.  2,  sees.  I,  2,  3.) 
But,  however  inconsistent  the  consideration  expressed  in  the  bill 
of  sale  may  be  with  the  idea  of  a  sale,  it  would  be  fit  and  sufficient  to 
support  a  contract  of  pledge  for  securing  the  appellant  against  loss 
arising  from  his  endorsements  of  the  paper  of  the  firm  ;  and  that  this, 
if  it  were  at  all  real,  was  the  nature  and  object  of  the  transaction,  is 
shown  by  other  circumstances  attending  it.    The  value  of  some  of  the 
effects  (for  what  reason  does  not  appear)  is  stated  in  the  deed,  and  this 
value  alone  amounts  to  $4,800.    The  rest  is  not  valued,  but  obviously 
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inuHt  have  been  ol"  Bubstantial  valiio.     It  is  scarcely  to  be  supposetl  that  ciiMhliiK 
all  these  effects  would  have  been  absolutely  soltl  to  tlie  appt-lhint  lor  a  !)„„„., 
contingent  considoration  which  could  not  exceed  $li,0<)0. 

Then,  on  the  same  day,  the  whole  oi"  the  efl'ects  are  leased  to  the 
insolvents  for  a  yearly  rent  ol"  $100.  As  the  Chief  Justice  points  out, 
this  rent  would  return  the  supposed  owner  of  the  plant  and  stock  I  ,J  or 
12}  per  cent,  only  upon  their  value,  whilst  those  implements  would  come 
back  to  him  at  the  end  of  the  term  deterioratetl  by  wt-ar  and  tear.  Such 
a  rent  he  considers  to  bo  illusory.  Under  colour  of  this  lease  the 
insolvents  were  able  to  retain  the  plant  and  curry  on  their  business  as 
usual. 

It  is  to  be  observed  that  a  transaction  which  presentct  on  the  face 
of  the  documents  so  anomalous  a  cliaractcr  has  received  no  extraneous 
support  or  explanation.  'J'he  appellant  gave  no  evidence  of  any  ante- 
cedent consideration,  or  of  the  extent  of  Ijis  endorsements  of  the  paper 
of  the  firm,  or  of  any  circumstances  to  explain  the  alleged  purchase. 

It  is  scarcely  necessary  for  their  Lordships  to  say  that,  supposing 
(us  they  have  assumed)  the  law  to  be  that  the  property  in  the  thing 
sold  passes  by  a  genuine  contract  of  sale  without  delivery,  even  as 
against  third  persons,  yet  the  circumstance  of  there  being  no  change  of 
possession  must  sti'l  be  one  of  the  material  i'acts  to  be  regarded  in  de. 
termining  the  question  whether  any  particular  sale  is  real  or  simulated. 

In  the  present  case  their  Lordships,  for  the  reasons  they  have 
stated,  agree  with  the  majority  of  the  Judges  of  the  Court  of  Queen's 
Jiench  in  their  conclusion  that,  whatever  may  be  the  real  nature  of  the 
transaction  in  question,  it  has  not  the  indicia  of  a  bondjide  sale. 

They  will,  therefore,  humbly  advise  Her  Majesty  to  affirm  the  judg- 
ment appealed  from,  and  with  costs. 

Judgment  of  Court  of  Q.  B.  confirmed. 

(S.    B.) 


32 


>\i  t 


!)'■''' 


Doblf 

A 

Mniird  lor 

the  moiiH- 

tho  tttiii- 
lu>riillt|PN 

I'UIKi  ol 

I  ho  I'rex- 

hyierltti) 
{!liurcl'   nl 
(.'aiiada  in 
rniinooll'ii 

will)  the 
Church  ol 

Mcotlttiid 


IMUVV    cnl  NCII, 

IMMVV  COUN'CIL,  I  SSL'. 
Montfc'iil,  liUt  Janiiiiiv.  ISS2. 


Coram  Loud  nr.ACKiiriiV,  I.oitD  Watmon,  Siii  JUunkh  Pi"AcnrK,  Sir  Monta- 

iiui:  Smith,  Sii!  I{oiii:i:t  I'.  ('oi.i,ii:ij.  Sir  IfifiiAiM)  Coi cm,  and 

Slit  AitTilii:  Hdiiiiorsi;. 

THE  I ;  K \' .  iju  1  u:  1 !  1'  1)0 1 M  i;  c.  lU) A I ;  i )  I'o i !  'r 1 1  k  m  a n  a ( ;  i'. m  k n t  ( ) F  t i  i  k 

TKMJ'OliALITlKS  FUND  OF  Till-;  I'UKSin  {'KIIIAN  (III  l!('ll  Ol' 
CANADA  IN  CONVKCTIUN  WITH  TIIK  ('ilUliCll 
OF  SCOTLAND,  i.r  ai.. 

Tlio  lirst  quostion  misml  in  this  apiw'ai  is.  wlictlior  tlio  iiCj-'isiiiturc 
of  tho  J'rovinci!  of  (iuolxto  hiul  power,  in  tln'  your  IS7"),  to  modify  or 
rojieal  tiie  onactnientH  of  a  statute  passed  l»y  tho  Puiliamont  of  the  I'ro- 
vinee  of  Canada  in  the  year  iS.")S  (_ii*_'  Vict.,  cap.  ('i(')!.  intituled  •'  An  Act 
'•  to  incorporate  the  Board  lor  tiie  Manaitenieiit  of  the  teiiii)orahtie.'" 
"  i'^imd  of  tiie  I'roshyterian  Church  of  (.laiiada  in  connection  with  the 
"  Ciiuich  of  Scotland." 

The  fund  subject  to  tjio  a(hninistratioii  of  the  Board  constituted  hy 
tlie  Act  of  1S.")H  consisted  of  a  capital  sum  of  .t!  !l'7,4-1S  ;js.  sterling,  whicdi 
was  pnid  by  tho  CJovernmont  of  ( 'aiiada  iinchT  tho  following  eireuui- 
stances  :  'I'he  ministers  of  tho  Presbyterian  Church  of  Canada  in  con- 
nection with  the  <'hurchof  Scotliiiid  were  ent'tled,  by  virtue  oi  certain 
Imperial  statutes,  to  an  endowment  or  annual  subsidy  out  of  tho  reve- 
nues derived  from  colonial  lands,  termed  clergy  reserves,  and  froju 
moneys  obtained  by  the  sale  of  j)ortions  of  those  lands,  supplemented, 
when  necessary,  from  tho  Kxeheqiier  of  (Ireat  Britain.  But  this  com- 
nectionbetwen  the  Presbyterian  Church  and  the  State  was  at  length  dis- 
solved. In  18r);5,an  Act  was  passed  by  the  British  Parliament  ( KiVict.,  cap. 
'2\),  authorizing  tho  Legislature  of  the  Province  of  Canrlii  to  dispose 
of  tho  clergy  reserves,  and  investments  arising  from  sales  thereof,  but 
reserving  to  tho  clergy  the  annual  stipends  then  enjoyed  by  them,  and 
that  during  tho  period  of  their  natural  lives  or  incumbencies.  In  \Si>'), 
the  Legislature  of  Canada,  in  exercise  of  the  2JO\^'<3i'  t'"'"*  conferred 
«>nacteil  that  all  union  betwen  Church  and  State  should  cease,  atid  that 
those  ministers  who  were  adiiiittecl  to  oflice  after  the  Uth  May,  1H.'»;;. 
being  the  dati-  i''  the  Act.  D")  \'ict.,  caj).  12!,  should  receive  no  allow- 
ance from  the  (',n\  jiimient.  It  was,  however,  provided  that  the  rights 
of  ministers  e^'.tirled,  at  that  date,  to  participate  in  tho  State  subsidy, 
sliould  be  reserved  entire,  power  being  given  to  tho  Governor-General- 
in-Council  to  commute  the  annual  stipend  payable  to  each  individual 
so  entitleil  for  the  cafiital  value  of  each  stipend,  calculated  at  six  per 
cent,  on  the  probable  life  of  the  annuitant. 

All  tho  ministers  interested  consented  to  accejit  the  statutory 
terms  of  commutation,  and  agreed   to   bring  the  amounts  severallv 


(ICK,  Silt  MoNTA- 
Hill,  iilid 

KMKNTOFTHK 
IlliCll  Ul' 

tlio  liOjilslaturo 
Ti,  to  modify  or 
iiont  of  tho  I'ro- 
it  tiled  •'  An  Act 
1(3  toiiii>onilitie^ 
ootion  with  tin- 

I  oonstituted  by 
s.  stoi  liiijr,  which 
)llowiii;;  circuim- 
Canada  in  con- 
virtuo  oi  certain 
out  ol"  the  rev(!- 
ei'ves,   and  from 
supplemented, 
But  this  com- 
IS  at  length  d is- 
iit(l()Viot.,cai). 
,11!  la  to  dispose 
lefs  thereof,  but 
d  by  thorn,  and 
enc'ies.    In  IS")"), 
thus  <!onferredj 
cease,  and  that 
'.ith  May,  18.'):;. 
reive  no  allow- 
that  the  rights 
0  State  subsidy, 
ivernor-General- 
each  individual 
itod  at  six  per 

t  the   statutory 
ounts  severallv 


I'KIVV  riniNcir, 


!»2:i 


iiayal)lc  to  thom  into  one  common  I'lind,  to  Ito  Hottlod  for  behoof  of  tlio 
I'rcsbytoriun  (.'imrcli  of  (aiuida  in  connection  with  tlio  Church  of  Scot- 
Inntl.  In  accordance  villi  lesoliitioiiH  unanimously  adojtted  l>y  the 
Church  in  Synod  asseiiiblcd  on  the  Nth  .hmuary,  18')'),  thoy  further 
agreed  that  tho  interest  of  the  fund  nhould  be  devoted,  in  the  first  iuH- 
tance,  to  tlie  ])ayment  of  an  amuial  stipend  of  XI  \'2  IDs.,  to  such  coin- 
nuitor,  and  that  thit  claim  next  in  order  oi  preference  should  b(>  that 
of  ministers  then  on  tho  roll,  who  had  been  admitted  since  the  '.Ith 
May,  IS'),'!,  'j'lio  arrangement  thus  c|lcct<Ml  was  carried  out  by  tdght 
CouunisNiOners  duly  appointed  for  that  purpose,  of  whom  threo  were 
ministers  and  fiv«  were  laymen.  'I'hey  received  i)aymont  of  tlu*  com- 
uuitation  moneys,  to  the  amount  already  stated  ;  and  in  order  to  pro- 
vid(?  for  the  management  of  the  fund  thus  obtained,  the  Legislature  of 
the  I'rovinco  of  Canada,  upon  tho  application  of  tho  Commivsioners, 
passed  tho  .\ct  22  Vict.,  cap.  (Wl. 

By  the  first  clause  of  the  Act  in  o  lestion,  tho  Commissioners  were 
along  with  four  additiouid  members  and  their  successors,  declareil  to 
lie  a  body  politic  and  corporate,  by  tho  name  of  the  "  Board  for  tlie 
•'  Managomont  of  tho  TemporHlitit>s  Fund  of  tho  rrosbyterian  Church 
"  of  Canada  in  coimection  with  the  Church  of  Scotland  ;  and  the  funds 
"  hold  by  them  as  Commissioners  wore  vested  in  the  Board  "  in  trust 
"  foy  the  said  Church,"  subject  to  the  condition  that  the  annual  interest 
thereof  shoidd  remain  chargeable  with  the  stipends  and  allowances 
payable  to  the  parties  entitled  thereto,  in  terms  of  the  arrangcunent 
under  which  tho  fund  was  contributed  by  the  commutors.  It  was 
enacted  that,  at  tho  first  meeting  of  Synoil  held  after  the  passing  of 
the  Act,  three  Commissioners,  one  minister  and  two  laymen,  shouM 
retire  from  the  Board,  and  that  seven  new  membe/s,  consisting  of  four 
ministers  and  three  laymen,  should  be  elected  by  the  SynoiJ.  The 
]ioard  thus  reconstituted  was  compose<l  of  six  ministers  and  six  laymen, 
and  it  was  provided  that  at  each  annual  meeting  of  the  Synod  held 
thereafter  two  ministers  and  two  laymen  wore  to  retire  by  rotation, 
and  that  four  new  members,  two  clerical  and  two  lay,  should  be  elected 
in  their  stead.  It  was  expressly  enacted  that  all  members  of  tho  Board 
should  also  be  members  of  the  Presbyterian  Church  of  Canada  in  con- 
nection with  the  Church  of  Scotland  ;  and  i)rovision  was  made  for 
filling  up  vacancies  occasioned  by  the  death  or  resignation  of  a  member, 
by  his  removal  from  the  Province  of  Canada,  or  by  his  leaving  the 
communion  of  the  said  Church. 

In  the  year  1874,  serious  pro[)Osals  had  been  made  for  an  incor- 
poration union  between  the  Presbyterian  Church  of  Canada  in  connec- 
tion with  tho  Churcli  of  Scotlantl,  the  Canada  Presbyterian  Church,  the 
Church  of  the  Maritime  Provinces  in  connection  with  the  Church  of 
Scotland,  and  the  Presbyterian  Church  of  the  Lower  Provinces.  The 
old  Parliament  of  the  Province  of  Canada  had  by  this  time  been  abol- 
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,^  , ,        islu'd,  iiiitl  its  lot'islativc  powtT  liiul  been  <listril)ii(i'(l  liolwiHin  tin*  two 
Doblo  '  . 

A  I'roviiu'iul  Lcgislutr.ios  of  (tiiliirio  iii'..l  (^lu'licc,  mid  tlx^iow  J'lirliunioiit 

(he  niHiiii-  <i'  tl"^   noniiiiion  ol'Caiuidii,  under  flic  provisions  ol'  tli(!  '■  llriti^h  Nortli 

'^^iioU'iiiV  Anicricii  Act,  IS()7."  AVith  the  vitnv  oriiiciliilin^'  tli(>  <-oiitciniiiiitc(|  union 

poralltlcN  ,)f  tlio  Ciiurclics,   jin    act  of  the    l.eirislatnn*  of  ()ii(!l»e(!  \vu'<  i)aH>-(Ml   in 
fund  ol  ,    „ 

thoI'rtH-   I'\'l)riiary,  IS*.'),  (;5S   Viet,,  cap.  (')"_'),  in  order  to  remove  any  obstruction 

('hnrcli  ,)i  "Iiicn  inifiht  ariso  lioni  t;ic  lorin  and  desifination  ol  llie  several  trusts 
coiinel'fl'ii  "'"  "*"^^  **'  ''H!Ci'l'"'''i''*'"  ''.V  "liich  tlio  jjroperty  of  ilie  Ciiurches  was 
with  [!>(>   l,ol,l  and  administered.   JW  the  1  Ith  section  of  that  Act  it  was  provided 
Cliiirch  ol  ,,         .       ,  ,,..,.  ,  .  ,  , 

Scotland,  that,  m  the  event  ol  union  taking  place,  the  members  then  constitut- 
ing the  Board  lor  management  of  the  'l\>iiipoialities  Fund,  under  the 
Act  ol'  \K)i<,  should  remain  in  ollice,  uud  jiay  over  the  revenue  to  the 
persons  previously  entitled  to  it  ;  that  any  reveiiiio  not  reipiircd  lor 
that  purpose  should  pass  to  and  bo  subject  to  the  disposal  of  the  United 
Ciiurch  ;  and  that  any  part  of  the  fund  reniMining  aftcM-  satisfying  the 
claim  of  tlio  last  survivor  of  those  entithvl  should  belong  to  tlm  Su- 
preme Court  of  the  rnitiMl  ('liureh,  aTid  be  applied  to  the  aid  of  weak 
congregations.  It  was  by  the  same  clause  enacted  that  vacatjcies  occur- 
ring in  the  'IViniioralities  Fund  Hoard  siioulil  not  be  liiied  up  in  the 
manner  theretofon^  observed,  but  should  be  liiied  iii)  in  the  manner 
j>rovided  l>y  another  Act  of  the  Quebec  [jegislature. 

This  last-mentioned  statute  (MS  Vict.,  cap.  ()4),  which  received  the 
as<e.  '  af  the  (iovernor (ieneralin-Council  upon  the  same  day  as  the 
preceding,  was  passed  with  the  jnofessed  object  of  amending  the  Act 
of  the  Parliament  of  the  Province  of  Canada,  2'2  Vict.,  cap.  (Iti.  It  was 
thereby  enacted  that,  from  the  time  when  the  union  was  efl'ected,  the 
aniuml  allowances  to  which  they  were  previously  entitled  were  to  be 
continued  by  tlio  Temporalities  Board  to  ministers  and  probationers 
then  on  the  roll  of  tha  Presbyterian  Chin-ch  of  Canada  in  connection 
with  the  Church  of  Scotland,  and  these  were  to  be  paid,  so  far  as  ne- 
cessary, out  of  the  capital  of  the  fund,  and  that  any  suri)lns  of  revenue 
or  capital,  after  satisfying  thse  charges,  should  be  at  the  disposal  of  tlie 
United  Chiich.  Ministers  and  probationers  of  the  Chin-ch,  interested 
in  the  'IVmporalities  Funti,  who  might  decline  to  become  parties  to  the 
union,  were,  however,  to  retain  all  rights  previously  competent  to  them 
until  the  same  lapsed  or  were  extinguished.  The  constitution  of  the 
Board  of  Management  was  altered  by  tlie  third  and  eighth  clauses  o' 
the  Act.  The  third  clause  is  in  these  terms  : — '•  As  often  as  any  vacancy 
"  in  the  Board  for  the  management  of  the  said  Temporalities  Fuud 
"  occurs,  by  death,  resignation,  or  otherwise,  the  beneficiaries  entitled 
"  to  the  benefit  of  the  said  fund  may  each  nominate  a  person,  being  a 
"  minister  or  member  of  the  said  United  Church,  or,  in  the  event  of 
"  there  being  more  than  one  vacancy,  then  one  person  for  each  vacancy, 
"  and  the  remanent  members  of  the  said  Board  shall  thereupon,  f:om 
'*  among  the   persons  so  nominated  as  aforesaid,  elect  the  person  or 
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"  nunilicr  of  persons  neec'ssary  to  till  such  vacancy  or  vacancies,  select- 
'•  ing  the  person  or  |)ersoiis  who  may  lie  nominated  l)y  the  largt'st  mun- 
■'  Iter  of  benefitiiaries,  but,  in  th<i  (^vent  of  I'aibim  on  the  part  of  tho 
'•  bene!iciari(\s  to  nominab^  as  aforesaid,  tlio  remanc^nt  members  of  tho 
••  Board  shall  fill  up  the  vacancy  or  vacan(i(!s  from  among  tho  minis. 
••  tors  or  memltersof  th(i  said  I'nited  (Jhurch.  '  Thi!  eightli  clause  enacts 
that  (ho  ;jrd  section  shall  continue  in  force  until  tho  number  of  beneli- 

•  iaries  is  reducc^d  below  fifteen,  upon  whicli  oinmrronco  the  lioard  is  to 
liecontiimod  by  the  remanent  meiii'iers  lilling  up  vacancies  from  among 
the  mini-ters  or  members  oC  th<!  United  Church  by  th«!  Kllh  section 
it  was  (leclaied  that  th(i  Act  should  come  in  force  as  soon  as  a  notice 
was  published  in  the  t^uebec  (>//iriul  (lazrllc  to  the  elfcct  that  the  union 
had  been  consummated,  and  that  the  articles  of  union  had  Itecn  signed 
Iry  the  Moderators  of  the  i'esp(!ctivo  Church(!s. 

On  th(^  l-lth  day  of  .huu>,  iST'i.tlK!  Synods  of  tho  four  churches  met 
at.  Monti'eal,  and  in  each  a  lesolufion  was  carried  m  favor  of  union.  In 
the  Synod  of  the  rresliyterian  ''hurch  of  (Jaiiada  in  connection  wifh 
I  he  Chiu'ch  of  Scotland  it  was  iv.soIvcmI,  by  u  very  large  majority  of  its 
members,  that  the  four  Churches  should  be  unite<l,  and  i'oi'in  one  As- 
M'Mibly,  to  bo  known  as  '•  The  <i(>neral  A  sembly  of  th(<  Presbyterian 
Church  in  Canada,  '  and  that  the  united  (Churches  should  j)ossf'ss  tho 
same  authorities,  rights,  privileges  and  benelits  to  whi(;h  the  J'resliyte- 
rian  C-'hurch  in  Canada  in  coimecti)n  with  the  Church  of  Scotland  was 
tiien  entitled,  exceiiting  such  as  had  be(;n  rciscrvod  by  Acts  of  I'arlia- 
uient.  The  minority,  which  consisted  of  tho  appellant,  the  Hev.  liobert 
]>obii',  and  nine  othei'  momhers,  dissented  from  tho  action  oi'  tho  Synod, 
.•mil  that  tht-y,  and  those  who  might  choose  to  adhere  to  them,  remainod 
.ipd  still  constituted  the  rresbytfiriau  Church  of  Canada  in  connection 
with  th(!  ('hurt^h  ol' Scotland. 

On  tho  ir)th  .lune,  I.ST.'i,  the  majority  of  the  Synod  of  tho  Prosbyte. 
li'ii  (Jhurch  of  Canada  in  connection  with  tho  Church  of  Scotland,  and 
t lie  Synods  of  tho  other  uniting  Churches,  met  in  (ieneral  Assembly, 
ulien  the  Articles  of  Cnion  were  signeil  by  tho  Moderators  of  each  of 
the  lour  Churi'Ies  ;  and  thereupon  one  of  tho  Moderators,  with  the  con- 
sent and  co)'<  u Tence  of  the  rest,  declared  tho  four  chiu'ches  to  be 
united  in  one  Cj.urch,  represented  by  that  its  lirst  Ceneral  Assembly, 
:o  be  resigiuited  and  known  as  *'  The  CeiieMl  As.sembly  of  the  Presby. 
•>  rian  (  Imrch  in  Canada.''  Xotico  of  the  union  having  been  thus  con» 
suii;::«:i., ed  was  dul ;  published  in  the  (Juebec  Of/icial  Oazette. 

Aiier  publication  of  the  notice,  tti  •  titution  of  the  Hoard  for 
inauiigiiig  the  Temporalities  Fund  was  altered,  and  the  Fund  administ- 
ered in  conformity  with  tho  provisions  of  the  Quebec  Act,  3S  Vict.,  cap. 

•  i4.  In  December,  b^TS,  tlui  Uev.  Ilobert  Dobie,  who,  with  other  members 
of  the  protesting  n.inority  of  bST.")  tvnd  their  adherents,  maintains  that 
they  alone  rejaejonc  and  constitute  tho  Presbyterian  Church  of  Canada 
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Dobie     ^"  connection  witli  the  Church  of  Scotland,  instituted,  by  petition  to  the 

„     *,,     Superior  Court  lor  Lower  Canada,  the  proceedinii;  in  which  tlie  present 
Board  foi        ^  '  '  •  ' 

the  mjina.  appeal  has  been  tHKcn.     The  leading  conclusions  of  the  petition  are  to 

^fhe^tem-  have  it  adjuged  and  declared,  (1)  that  the  Legislature  of  Quebec  had  no 
'^funllor  po^ver  to  alter  the  constitution  of  the  Board  or  the  purposes  of  the  trust 
t'lePres-  created  by  tlio  Canadian  Act,  122  Vict.,  cap.   CI,  and  consequently  that 
Cliurch  of  the  administration  of  the  trust  as  carried  on  in  tcMins  of  the  Provincial 
tonnectl'n  '^^^  ^^  '''^""*  ^^  illegal  :  (-)  that  the  protesting  minority  of  the  Synod  of 
Churclfof ''^"'^'  '*"*'  '^'^  adherents,  are  now  the  Presbyterian  Church  of  Canada  in 
Scotland,  connection  with  the  Church  of  Scotland,  and   that  certain  ministers  of 
the  United  Cliurch,  who  were  members  of  the  majority,  had,  by  reason 
of  the  union,  forfeited   .all  right  to  i)articipato  in  the  benefits  of  the 
'J'emporalities  Fund  ;  and  (3)  to  have  an  injunction  against  the  Board, 
as  then  constituted,  acting  in  prejudice  of  the  rights  of  the  appellant, 
and  others  beneficially  interested  in  the  statutory  trust  of  1858.     Upon 
the  3 1st  of  December,  1S78,  the  appellant's  ai)plication  was  heard  be- 
fore Mr.  Justice  Jette,  who  made  an  order  for  summoning  the  respon- 
dents, and  also  issued  an  interim  injunction,  whit'h  the  learned  judge 
dissolved,  after  fully  hearing  both  parties,  en  the  ;ilst  of  December, 
187',',  and  at  the  same  time  disini.'^sod  the  appellant's  petition,  with  costs. 
The  decision  was,  on  appeal  to  the  Court  of  (iueen's  Bench  for  Lower 
Canada,  alHrmed,  in  accordance  with  the  opinions  of  the  majority  of  the 
Judges. 

The  judgments  of  Mr.  .lustice  Jette  in  the  Court  of  the  first  in- 
stance, and  of  Chief  Justice  Dorion  and  Mr.  Justice  Monk  in  the  Court 
of  Queen's  Bench,  are  based  exclusivelj'  upon  the  competency  ot  the 
Quebec  Legislature  to  pass  the  Act  oS  Vic,  cap.  14,  and  the  consequent 
validity  of  that  statute.  On  the  other  hand,  Mr.  Justice  Pamsay  and 
Mr,  Justice  Tes.-ier  were  of  opinion  that  the  apiitllant  was  entitled  to  an 
injunction,  on  the  ground  that  the  Act  ;JS  \'ict.,  cap.  64,  was  invalid, 
and  that  the  majority  of  the  Presbyterian  Cliurch  of  Canada  in  connec- 
tion with  the  Church  of  Scotland  had  no  power  to  communicate  any 
interest  in  the  Temi)oralities  Fund  of  that  Church  to  the  religious  bodies 
with  whom  they  had  choien  to  unite  themselves  in  187;").  Mr.  Justice 
McCord  was  of  opinion,  with  his  brethren  Painsay  and  Tessier,  JJ.,  that 
the  Act  of  the  Legislature  of  (Quebec  was  ullra  vires,  hut  he  held  that 
the  majority  of  the  Presbyterian  Church  of  Canada  in  connection  with 
the  Church  of  Scotland  had  undoubted  power  to  admit  into  that  Church 
as  members  ol'  it,  the  three  religious  bodies  with  whom  they  had  entered 
into  union.  Consequently  the  learned  .Justice,  though  differing  in 
opinion  from  liis  brethren  Dorion,  C.  J.  and  Monk,  J.,  agreed  with  them 
in  result. 

Whether  the  Legislature  of  Quel)ec  had  power  to  pass  the  Act  3S 
Vict.,  cap.  64,  is  the  question  first  requiring  consideration,  because,  if  it 
be  answered  in  the  atiirmative,  the  case  of  the  aijpellant  entirely  fails 
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The  detennination  of  that  question  appears  to  their  Loidships  io<lepend 
upon  the  construction  of  certain  clauses  in  the  Eiitish  North  America 
Act,  J 807.  There  is  no  room,  in  the  present  case  for  the  application  of 
those  general  principles  of  constitutional  law  which  were  discussed  by 
some  of  the  Judges  of  the  Courts  below,  and  which  W(M'o  founded  on  in 
argument  at  the  bar-  There  is  really  no  practical  liaiit  to  tiie  authority 
of  a  suin-emc  legislature  excei)t  the  lack  of  executive  power  to  enforce 
its  enactments.  ]3ut  the  Legislature  of  (Juebec  is  not  suprcuK;  ;  at  all 
events,  it  can  only  assert  to  supremacy  within  those  limits  which  have 
licen  assigned  to  it  by  the  Act  of  1807. 

The  Act  of  Parliament  of  the  Province  of  Canada,  '2'2  \'ict.,  cap.  Gfl^ 
was,  after  the  passing  of  the  British  North  America  Act,  iM')7,  continued 
in  force  within  the  Provinces  of  Ontario  and  (Quebec,  by  virtue  of  section 
1:!9  of  the  latter  statute,  which,  inter  alia,  enacts  that,  except  ns  there* 
in  otherwise  provided,  all  laws  in  force  in  Canada  at  the  time  of  the 
union  thereby  affected  shall  continue  in  Ontario  and  Quebec  as  if  the 
union  had  not  been  made  ;  but  the  enactment  is  qualified  by  the  provi- 
sion that  all  such  laws,  with  the  exception  of  those  enacted  by  the  J'ar- 
liament  of  'Jreat  Britain,  or  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  shall  be  subject  "  to  be  repealed,  abolished,  or  altered  by  the 
••  Parliament  of  Canarla,  or  by  the  I.egislatutc  of  the  respective  Province, 
•'  acconling  to  the  authority  of  the  Parliametit  or  of  that  Legislature 
'•  under  this  Act."'  The  jiowers,  conferred  by  this  section  upon  the  i'ro. 
vincial  Legislatures  of  Ontario  and  (Quebec,  to  repeal  and  alter  the 
statutes  of  the  old  Parliament  of  the  Province  of  Canada,  are  m.ade  pie- 
<usely  co-extensive  with  the  powersof  direct  legislation  with  which  these 
hodies  are  invested  by  the  other  clauses  of  the  Act  lMti7.  In  order, 
therefore,  to  ascertain  how  far  the  Provincial  Legislature  of  (Quebec  had 
power  to  alter  and  amend  the  Act  of  ISaS,  incorporating  the  Board  for 
the  management  of  the  Teuiporallties  Fund,  it  becomes  necessary  to 
revert  to  sections  91  and  92  of  the  Jiritish  North  America  Act,  which 
'■numerate  and  define  the  various  matters  which  are  within  the  exclu- 
sive legislative  authority  of  Parliament  of  Canada,  as  well  as  those  in 
relation  to  which  the  Legislatures  of  the  respective  Provinces  have  the 
exclusive  right  of  making  laws.  If  it  could  be  established  that,  in  the 
absence  of  all  previous  legislation  on  the  subject,  the  Legislature  of 
Quebec  would  have  have  been  authorized  by  (section  92  to  pass  an  Act 
in  terms  identical  with  the  22  Vict.,  cap.  00,  then  it  would  follow  that 
the  Act  of  the  22nd  Vict.,  has  been  validly  amended  by  the  i!8  Vict., 
cap.  04.  On  the  other  hani),  if  the  Legislature  of  Quebec  has  not  tlcrivod 
such  power  of  enactment  from  section  92,  the  necessary  inferenc-  is 
that  the  legislative  authority  required,  in  terms  of  section  129,  to  sustais 
its  right  to  repeal  or  alter  an  old  law  of  the  I'arliament  of  the  Province 
of  Canada,  is  in  this  case  wanting,  and  that  the  Act  ;J8  \'ict.,  cap.  64, 
was  not  inlra  vires  of  the  Legislature  by  which  it  was  passed. 
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The  general  scliemoof  the  British  North  America  Act,  1860,  and,  in 
particular,  the  general  scope  and  effect  of  sections  91  wnd  92,  have  bet^n 
HO  fully  commented  upon  by  this  Board  in  the  recent  cases  of"  the 
Citizens  Insurance  Company  of  Canada  vs.  I'arsons,"  and  "  the  Queen 
Insurance  Company  vs.  Parsons,"  that  it  is  unnecessary  to  say  anything 
I'ui-ther  upon  the  subject.  Their  Lordships  see  no  reason  to  modify  in 
any  respect  the  principles  of  law  upon  which  they  proceeded  in  deciil- 
ing  these  cases  :  but  in  determining  how  far  these  principles  apply  to  tin- 
present  case,  it  is  necessary  to  consider  to  what  extent  the  circumstances 
of  each  case  are  identical  or  similar. 

Tlie  case  of  "  The  Citizens  Insurance  Company  of  Canada  vs.  Parsons 
comes  nearest  in  its  circumstances  to  the  present,  as  in  that  case  the 
appellant  company  was  incorporated  by,  and  derived  all  its  statutory 
rights  and  privileges  from  an  Act  of  the  Provincic  of  Canada,  whereas, 
''  Tlie  Queen  Insurance  Comjjany  '"  was  incorporated  vmder  the  provi- 
sions ot  the  British  Joint  Stock  Companies  Act,  7  and  8  Vict.,  cap.  H**- 
In  both  cases  the  validity  of  an  Act  of  the  Legislature  of  Ontario 
■ivas  impeaclied  on  the  ground  that  its  provisions  were  ultra  vires  of  a 
provincial  Legislature,  and  were  not  binding  unless  enacte'l  by  the  Par- 
'..nent  of  Canada.  It  was  contended  on  behalf  of  the  Citizens  Insu- 
rance Comi)any  that  the  statute  complained  of  was  invalid  in  respect 
that  it  virtually  lepealed  certain  rights  and  privileges  which  they  en- 
joyed by  virtue  of  tlieir  Act  of  incor]ioration.  That  contention  was 
rejected,  and  the  decision  in  that  case  would  be  a  jirecedent  fatal  to  the 
contention  ol'  the  appellant,  if  the  provisions  of  the  Ontario  Act,  3'.' 
Vict.,  cap.  ol,  and  the  (iuebec  Act,  iiS  Vict.,  chap.  04,  were  of  the  sann- 
or  substantially  the  same  charactoi-.  But  upon  an  examination  of  these 
two  statutes,  it  becomes  at  once  apparent  that  there  is  a  marked  differ- 
ence in  the  character  of  their  resjiective  enactments.  The  Ontario  Act 
merely  prescribed  that  certain  conditions  should  attach  to  every  policy, 
entered  into  or  in  force,  lor  insuring  property  situate  within  the  Pro- 
vince against  the  risk  or  fire.  It  dealt  with  all  corporations,  companies 
and  individuals  alike  who  might  choose  to  insure  property  in  Ontario, — 
it  did  not  interfere  with  their  constitution  or  status,  but  required  that 
certain  reasonai)le  conditions  should  be  held  as  inserted  to  every  con- 
tract lUMcle  by  them.  The  Quebec  Act,  ,'iS  \'ict.,  cap  04,  on  the  contrary, 
deals  witli  a  single  statutory  trust,  and  interl'eres  directlj'  with  the  cons- 
titution and  privileges  of  a  corporation  created  by  an  Act  of  the  Pro- 
vince oi'(Janada,  and  having  its  corjiorate  existence;  and  corjiorate  rights 
in  the  Pi'ovince  of  Ontario,  as  well  in  the  Province  of  Quebec.  The  pro- 
fessed oltject  of  the  Act  and  the  effect  of  its  provisions  is  not  to  impose 
conditions  on  the  dealings  of  the  corporation  with  its  funds  within  the 
Province  of  (Quebec,  but  to  destroy,  in  the  lirst  place,  the  old  corpora- 
tion, and  create  a  new  one,  and,  in  the  secoiKj  place,  to  alter  materially 
the  cla«s  of  persons  interested  in  th<>  funds  of  the  corporation. 
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According  to   the  principles  established  by  the   judgment  of  this      pobio 

Board  in  the  cases  already  referred  to,  the  lirst  step  to  bo  tak(Mi.  with         * 

•'  '  ^  _  .  Board  lor 

!i  view  to  test  the  validity  of  an  Act  of  the  Provincial  Legislature,  is  to  thp  mana- 

consider  whether  the  subject  matter  of  the  Act  I'alls  within  any  of  the   tiietpin- 

classes  of  subjects  enumerated  in  sec.  92.     If  it  does  not,  then  the  Act  '^""ni}*,*^ 

is  of  no  vali'iitv.     If  it  does,  then  these  further  questions  mav  arise,  viz.,  <'"!  *'!<"*■ 

'  '  1        '       ,  I   byterlan 

'•  whether,  notwithstanding  that  it  is  so,  the  subject  of  the  Act  does  notriunch  of 

•' also  fall  within  one  of  the  enumerated  classes  of  subjects  in  sec  91,  c,')„,\ei.t 'ji 
••  and  whether  the  power  of  the  Provincial  Legislature  ie  or  is  not  thereby  j,^^'j||lj,|^^''^'^j. 
'•  overborne."  Scotland. 

Does  then  the  Act  3S  Viet.,  c.  64,  fall  within  any  of  the  classes 
enumerated  in  sec.  92,  and  thereby  assigned  to  tho  Provincial  Legisla- 
tures ?  'I'lieir  Lordships  are  of  opinion  that  it  does  not  :  and  I'onsc^- 
(juently  that  its  enactment  are  invalid,  and  that  the  constitution  and 
iluties  of  the  Board  for  managing  the  Temporalities  Fund  must  still  be 
regulated  l>y  the  Act  of  ]S')S. 

It  was  contended  for  the  respondents  chat  the  Quebec  Act  of  1875 
is  within  one  or  more  of  these  three  classes  of  subjects  enumerated  in 
sec.  92,— 

"  (7).  The  establishment,  maintenance,  and  management  of  hospi- 
tals, asylums,  charities,  and  eleemosynary  institutions  in  and  for  the 
Province  other  than  the  marine  hospitals.'" 

"  (II).    The  incorporation  of  companies  with  provincial  objects." 
'•  (L!).     Property  and  civil  rights  in  the  Province." 
The  most  plausible  argument  for  the  respondent  was  founded  upon 
the  terms  of  Class  (13),  but  it  has  failed  to  satisfy  their  Lordships  that 
the  statute  iinjieached  by  the  appellant  is  a  law  in  relation  to  property 
and  civil  rights  within  the  Province  of  Quebec. 

The  Quebec  Act  of  187;")  does  not,  as  has  already  been  pointed  out, 
ileal  directly  with  i)roperty,  or  contracts  afltectiiig  property,  but  with  the 
civil  rights  of  a  corporation,  and  of  individuals,  present  or  i'uture,  for 
whose  beneiit  the  corporation  was  created  and  exists.  If  these  rights 
and  interests  were  capable  of  division  according  to  their  local  position 
in  (JntHiio  and  Quebec,  respectivel}',  the  Legislature  of  each  Province 
would  have  i)Ower  to  deal  with  them  so  far  as  situate  within  the  limits 
of  its  authority.  If,  by  a  single  Act  of  the  Dominion  Parliament,  there 
had  been  constituted  two  separate  corporations,  for  the  pur2)0se  of 
working,,  the  one  a  mine  within  the  Province  of  Upper  Canada,  and  the 
other  a  mine  in  the  Province  of  Lower  Canada,  the  Legislature  of  Quebec 
would  clearly  have  had  authority  to  repeal  the  Act  so  i'ar  as  it  related  to 
the  latter  mine  and  the  corporation  by  which  it  was  worked. 

The  Quebec  Act  38  Vict.,  cap.  04,  does  not  profess  to  repeal  and 
amend  the  Act  of  18r)S,  only  in  so  far  as  its  provisions  may  apply  to  or 
lie  operative  within  the  Province  of  (Quebec,  and  its  enactments  are  ap- 
parently not  framed  with  a  view  to  any  such  limitation.    The  reason  is 
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noble     <i'>vious,  and  it  is  a  reason  wliioli  appear  to  tlieir  Lordsliips  to  l)o  fatal  to 
Hoard  for  ^lie  Validity  of  the  Act.     The  corporation  ami  the  corporate  trust,  the 

I  lie  mxiiii- matter  to  wliicii  its  iirovisions  relate,  are  in  reality  not  divisible  accord- 

""Prnciit.  oi* .  . 

"the  tern-   m^  to  the  limits  of  provincial  authority.     In  every  case  where  an  Act 

'"ful!(V!)7  ''^I'l*''^''^''''*   *<'  <^'"--   two  Provinces  of  Quebec  .and  Ontario  can  now  be  va- 
"^in^t^-'ian  ''*^^''^  i'«^pealed  l>y  one  of  thein,  the  result  must  be  to  leave  the  Act  in  full 
Clinroli  of  vigour  within  tln^  other  Province,     lint,  in  the  present  cuse,  the   legisla- 
ronnect'n  t'on  of  (^)uel)cc  must  necessarily  iitlect  the   rights  and  status  of  the  cor- 
(Minrclf  ofl'*^''*"^*'""  ti-  previously  existing  in  the  Province  of  Ontario,  as  well  as  the 
scotlnml.  rights  and  interests  of  individual  eori>orators  in  that  Province.     In  addi- 
tion to  that,  the  fuml  administered   by  the  corporate  Board,  under  the 
Act  of  1S.")S,  is  held  in  ))erpctuity  ibr  the  benelit  of  the  ministers  and 
members  of  a  Church  having  its  local  situation  in  lioth   Provinces,  and 
the  p!-oi)ortion  of  the  fuml  audits  revenues  falling  to  either  Province  is 
uncertain  and  fluctuating,  so  that  it  would  l)e  impossible  for  the  Legislii 
ture  of  (^>uebec  to  api)ropriafe  a  delinite  share  of  the  corporate  funds  to 
their  own  Province  without  trenching  on  the  rights  of  the  corporation  in 
<  hitario. 

These  observations  regarding  Class  i  b)i  apply  with  equal  i'orce  to  the 
argument  of  the  respondents  founded  on  ("lasses  (7)  and  (lli.  Even 
assuming  that  the  Temporalities  Fund  might  be  correctly  described  as 
a  "  chanty  '  or  as  an  *'  eleemosynary  institution,"'  it  is  not  in  any  sense 
vstablished,  maintiiined.  or  managed  "  in  or  for"'  the  Province  of  (Quebec  ; 
andif  the  r)oard.  incorporated  by  the  Act  lSo.">,  could  be  held  to  be  a 
••  comjiany"  within  the  meaning  of  Class  (1 1 )  its  ol)Jects  are  certainly  not 
provincial. 

The  resi)ondents  further  maintained  that  the  Leglslatiu'e  of  Quebec 
had  power  to  pass  the  Act  of  I  ST."),  in  respect  of  these  special  circum- 
stances, (1 1  that  the  domicile  and  i)rincipal  otiice  of  tlie  Temporalities 
Poard  is  in  the  city  of  Montreal  ;  and  (2)  that  its  funds  also  are  held 
or  invested  within  the  I'rovince  of  Quebec.  These  facts  are  admitted 
on  record  by  the  app(>llant,  but  they  do  not  attect  the  question  of  legis- 
lative jjower.  The  domicile  of  the  corporation  is  merely  forensic,  an  1 
cannot  alter  its  statutoi'y  constitution  as  a  Board  in  and  for  the  Provinces 
of  Upper  Canada  and  Lower  Canada.  Neither  can  the  accid(Mit  of  its 
funds  being  invested  in  Quebec  give  the  Legislature  of  that  Province 
authority  to  change  the  constitution  of  a  corporation  with  which  it  would 
otherwise  have  no  right  to  interfere.  When  funds  belonging  to  a  cor- 
poration in  Ontario  are  so  situated  or  invested  in  the  Province  of  (Quebec? 
the  Legislature  of  Quebec  may  impose  direct  taxes  upon  them  for  pro  " 
vincial  purposes,  as  authorized  by  section  d'2  ('2),  or  may  imijose  condi 
tions  upon  the  transfer  or  realization  of  such  funds  ;  but  that  the  (iuebee 
Legislature  shall  have  jiower  also  to  confiscate  these  funds,  or  any  part 
of  them,  for  provincial  purposes,  is  a  i)roposition  for  which  no  warrant 
is  to  be  found  in  the  Act  of  1867. 
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Last  of  all  it  was  argued  for  the  lespondents  that,  a.'<suining  tho  m- 
ooinpetency  of  either  Trovincial  Legislature,  acting  singly,  to  interfere 
with  tho  Act  of  IS4S,  that  statute  might  be  altered  or  repealed  by  their 
joint  and  harmonious  action.  The  argument  is  based  upon  fact,  because^ 
in  the  year  1874,  tho  Legislature  of  Ontario  passed  nn  act  (.'JS  Vict.,  cap. 
(J),  authorizing  the  union  of  the  four  Churches,  and  containing  provi- 
sions in  regard  to  tho  Temporalities  Fund  and  its  Boanl  of  Management, 
substantially  the  same  with  those  of  the  (Quebec   Act,  ;!S  Vict.,  cap.  C,2, 
already  referred  to      It  is  difHcult  to  understand  how  tho  niaxiiniHnc/a 
juvant  is  api)lical>le  here,  seeing  th.at  the  power  of  the  Provincial  Legis- 
lature to  destroy  a  law  of  the  ol<l  Province  of  Canada  is  measureil  by  its 
capacity  to  reconstruct  what  it  has   dcstroyeil.     If  the  Legislatures  of 
Ontario  and  Quebec  were  allowed  jointly  to  abolish  tho  Board  of  18r)8, 
which  is  one  corporation  in  and  for  both  I'rovinc^es,  they  could  only 
create  in  its  room  two  corporations,  one  of  which  would  exist  in  and  for 
<Jntario  and  be  a  foreigner  in  Quebec,  and  the  other  of  which  would  bo 
i'oreign  to  Ontario  but  a  domestic  institution  in  (Quebec.  Then  the  funds 
of  the  Ontario  corporation  could  not  be  legitimately  settled  upon  objects 
in  the  Province  of  Quebec,  and  as  little  could  the  funds  of  tho  Quebec 
corporation  be  devoted  to  Ontario,  whereas  tho  Temporalities  Fund  falls 
to  be  applied  either  in  the  Province  of  (Quebec  or  in  that  of  (Jntario  an^l 
that  in  such  amounts  or  proportions  as  the  needs  of  tho  Presbyterian 
Church  of  Canada  in  connection  with  the  Church  of  Scotland,  and  ot  its 
ministers  and  congregations,  may  I'rom  time  to  time  re(|uire.     The  Par- 
liament of  Canada  is,  therefore,  tho  only  Legislature  having  power  to 
modify  or  rei)eal  the  provisions  of  the  Act  of  iS.")S. 

On  the  assumption  that  the  Legislature  of  (iueboc  had  not  power  to 
alter  the  provisions  of  the  Act  'I'l  Vict.,  caj).  •)('),  tho  respoiulonts  still 
maintain  that  the  appellant  cannot  prevail  in  the  present  action,  in  res- 
pect that  he  has  not  sufficient  inteiest  to  entitle  him  to  sue,  and  ihat^ 
even  if  he  has  such  interest,  ho  is  barred  from  challenging  the  Act  of 
KS75,  by  tho  resolutions  of  tho  majority  of  tho  Synod,  which  are  .saiil  to 
be  binding  upon  him. 

As  regards  the  first  of  these  objections,  it  is  true  that  the  appellant's 
right  to  an  annuity  from  the  Temporalities  Fund  is  reserved  in  its  inte- 
grity by  the  .Act  which  he  impugns,  and  his  own  pecuniary  interests  are, 
therefore,  not  affected  by  its  provisions.  But  the  ai)pellant  is  not  a  mere 
annuitant,  and  his  right  to  an  annual  allowance  does  not  constitute  his 
only  connection  with  the  fund.  lie  is  likewise  one  of  tho  commutors — 
one  of  the  persons  by  whom  the  fund  was  contributed  lor  the  purposes 
of  the  Act  22  Vict.,  cap.  06— and  in  that  capacity  he  has  a  plain  interest, 
and  consequent  right,  to  insist  that  the  fund  .shall  bo  administered  in 
strict  accordance  with  law. 

The  second  objection  is  derived  from  the  resolutions  in  favor  of 
union  carried  by  the  majority  of  the  Synod  of  the  Presbyterian  Church 
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ofCiinada  in  connection  with  the  Church  of  Scotland,  upon  the  14th 
June,  1875.  The  Quebec  Act  ;>.S  Vict.,  cap.  04,  deals  with  the  Tempora- 
lities Fund  in  conformity  with  these  resolutions  ;  and  it  is  the  conten. 
tion  of  the  respondents  that  the  appellant  is  bound  by  the  resolutions, 
and  cannot,  therefoic,  impeach  the  statute  which  gives  effect  to  them. 
That  is  a  staitling  i)roposition.  If  the  Legislature  of  Quebec  was  incom- 
petent to  enact  the  statute  of  1  ST'),  it  v.-  not  easy  to  understand  how 
the  Synod  could  have  power,  either  directly  or  indirectlj',  to  validate 
that  Act,  or  to  set  asitle  the  enactments  of  22  Vict.,  cap.  61.  The  res- 
l)ondents  do  not,  indeed,  allege  that  the  Synod  was  possessed  of  legisla- 
tive powers,  but  they  assert  that  the  majority,  by  resolving  that  the 
fund,  settled  imder  the  Act  22  Vict.,  cap.  06,  should  in  future  be  ad- 
ministered according  to  a  scheme  inconsistent  with  the  provisions  of 
that  Act,  bound  all  its  members  to  acquiesce  in  that  new  course  of  ad' 
ministration,  and  to  abstain  from  enforcing  the  Statute  law  of  the  land- 
It  may  be  doubted  whether  a  Court  of  law  would  sustain  such  an  obli- 
gation, even  if  it  were  exfiressly  undertaken;  but  it  is  unnecessary  to 
discuss  that  point,  because  their  Lordships  are  of  opinion  that  the  res- 
pondents have  failed  to  establish  that  the  appellant,  as  a  member  of  the 
I'rcsbyterian  Church  in  conneetioa  with  the  Church  of  Scotland,  under- 
took any  obligation  to  that  effect. 

Whether  the  appellant  is  bound  as  alleged  by  the  resi)ondents  is, 
in  this  case,  a  question  relating  exclusively  to  civil  rights,  and  must, 
therefore,  be  d^alt  with  as  matter  of  contract  between  him  and  the 
Synod  or  Chui'ch  of  which  he  was  admittedly  a  member  at  the  time 
when  the  resolutions  in  favor  of  union  were  carried.  In  the  case  of  a 
non-established  rresbyterimi  Chutch,  its  constitution,  or  in  other  words 
the  terms  of  the  contract  im<ler  which  its  members  are  associated,  are 
rarely  embodied  in  a  single  document,  and  must,  in  part  at  least,  be 
gathered  from  the  proceedings  and  practice  of  its  judicatories.  Every 
person  who  becomes  a  member  of  a  Church  so  constituted  must  be  held 
to  have  satisfied  himself  in  regard  to  the  proceedings  and  practice  of 
its  Courts,  and  to  have  agreed  to  submit  to  the  precedents  which  these 
establish.  The  respontlents  were,  therefore,  justifieil  in  referring  to  the 
Minutes  of  the  Synod  from  1831  to  187.),  for  the  purpose  of  showing  the 
extent  of  the  i)ower  vested  in  majorities  bj'^  the  constitution  of  the 
Church.  The  minutes,  which  were  founded  upon  by  Counsel  for  the 
respondents,  afford  abundant  evidence  to  the  effect  that,  in  all  matters 
which  the  Synod  was  competent  to  deal  with  and  determine,  the  will  of 
the  majority  as  expressed  by  their  vote  was  binding  upon  every  mem- 
ber of  the  Synod,  a  proposition  which  the  appellant  did  not  dispute. 
But  they  contain  nothing  whatever  to  show  that,  in  cases  where  the  ad- 
ministration of  Church  property  was  regulated  by  statute,  the  Synod 
ever  asserted  its  rights  to  set  aside  that  legal  course  of  administration, 
and  to  restrain  dissentient  members  from  challenging  any  departure 
from  it. 
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Their  Lordships  are  therefore,  of  opinion  tliat  tlie  appellant  is  en-     nohie 

titled  to  have  it  declared  that,  notwithstanding  tho  provisions  of  the         & 

(iuebec  Act  of  I!S7"»,  the  constitution  of  the  Board  and  tho  aduiinistra- the  mana- 

tion  of  the  Temporalities  Fund  are  still  governed  by  the  Canadian  Act*',"/,"^!^^. 

of  1S')S,  and  that  tho  respondent  Board  is  not  duly  constituted  in  terms  iwalitlps 
'  '  -  fund  of 

of  that  Act ;  and  also  to  h:ivo  an  injunction  restrainiim  the  respondents  tlie  Pres- 
•  ^1  •       1-       '  •         c     L\       ^\  •      •      1       •  hyterlun 

Irom  payuig  away  or  otherwise  di-posmg  ot  either  the  principal  or  income  ciiurcli  of 

,.  .■>      !•  .   I  Civntidft  111 

ot  tho  liind.  connect 'a 

Tho  HppoUant,  in  his  application  to  tho  Court  below,  asks  a  decilar-  ,^}'"'''  L'***/ 
ation  to  the  crtecst  that  the  fund  in  question  is  held  by  the  respondonts,  Scotland. 
•'  in  trust,  for  the  l)oneHt  of  the  rrosbyterian  Church  of  Canada  in  con- 
•'  nection  with  the  Church  of  Scotland,  and  for  the  benefit  of  the  minis- 
•'  ters  an  I  missionaries  who  retain  their  connection  therewith,  and  who 
•*  have  not  ceased  to  be  ministers  thereof,  and  for  no  other  purpose 
"  whatever."  It  is  obviously  inexpedient  to  make  any  declaration  of 
that  kind.  It  would  be  a  mere  repetition  of  the  language  of  the  Act  of 
iSoS,  by  which  the  trust  is  regulated,  and  would  decide  nothing  as  be- 
tween tho  jiarties  to  the  present  suit. 

The  appellant  also  seeks  to  have  it  declared  that  six  leverend  gen- 
tlemen who,  at  and  prior  to  the  Union  of  1875  were  members  of  the 
Presbyterian  Church  of  Canada  in  connection  with  the  Church  of  Scot- 
land, have  ceased  to  possess  that  character,  and  that  they  have  no  right 
to  the  benefits  of  the  Temporalities  Fund  ;  and  he  concludes  for  an  in- 
junction against  the  resiiondent  corporation  making  any  payment  to 
them.  Their  Lordships  are  of  opinion  that  these  are  matters  which 
cannot  be  competently  decided  in  the  present  action.  Their  decision 
<lei)ends  upon  the  answer  to  be  given  to  the  question,  which  church  or 
aggregate  of  churches  is  now  to  be  considered  as  being  or  representing 
the  Presbyterian  Church  of  Canada,  in  connection  with  the  Church  of 
Scotland,  within  the  meaning  of  the  Act  22  Vict.,  cap.  65  ?  But  the  two 
churches  which  appear  from  the  record  to  have  rival  claims  to  that  posi- 
tion are  not  represented  in  this  action ;  and,  of  the  six  ministers  whose 
pecuniary  interests  are  assailed  by  the  appellant,  he  has  only  called  one, 
the  Kev.  Dr-  Cooke,  as  a  respondent.  That  question  between  the 
Churches  must  be  determined  somehow  before  a  constitutional  Board 
can  be  elected  ;  and,  unless  the  Dominion  Parliament  intervenes,  there 
will  be  ample  opportunity  for  a  new  and  protracted  litigation.  1 1  cannot 
be  determined  now,  because  the  appellant  has  not  asked  any  order  from 
the  Court  in  regard  to  the  formation  of  the  new  Board,  and  has  not  made 
the  individuals  and  religious  bodies  interested  parties  to  this  cause. 

Substantial  success  being  with  the  appellant,  he  must  have  his  costs 
as  against  the  respondents.  But  their  Lordships  are  of  opinion  that 
neither  the  respondents'  own  costs,  nor  those  in  which  they  are  found 
liable  to  the  appellant,  ought  to  come  out  of  the  Trust  Fund,  which  they 
are  holding  and  administering  without  legal  title.   The  appellant's  costs 
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must  therefore  he  paid  by  the  members  of  the  re.spoiulent  corporation 
as  indiviilimls. 

Their  LordMhipw  will,  accordinj;!}',  humbly  advise  IFer  Majesty  that 
the  judgments  iiiidor  ai)pi'al  ought  to  l)e  reversed,  and  that  tlie  cause 
shoidd  be  remitted  to  the  Court  of  (Queen's  Bench,  I^wor  Canada,  with 
directions  to  tliat  Court  to  give  ell'ect  to  the  declariition  recommended 
by  this  Board,  and  also  to  issue  in  appellant's  favor  an  injunction  antl 
decree  lor  costs  as  directed  by  this  Jioard. 

Macmaster,  Hall  &  Grcenshiehls,  attorney  for  tho  plaintiff  in  S.  C. 

J.  J.  C.  Abbott,  Q.  C,  counsel  for  plaintiff  in  S.  C. 

M.  M.  Tail,  counsel  for  plaintiff  in  S.  C. 

John  L.  Morris,  attorney  for  respondents  in  S.  C. 

Slrachun  Jiethiinc,  Q.  C,  counsel  for  respondents  in  S.  C. 

C.  P.  Davidson,  Q.  C,  counsel  for  respondents  in  S.  C. 

H.  Bavei/,  Q.  C,  counsel  for  appellants  in  P.  C. 

li.  W.  McCleod  Fnllarlon,  counsel  for  appellants  in  V.  C. 

Donald  Macmaster,  counsel  for  appellants  in  P.  C. 

J.  P.  Benjamin,  Q.  C,  counsel  for  respondents  in  P.  C. 

F.  H.  Jenne,  counsel  for  respondents  in  P.  C. 

John  L.  Morris,  counsel  for  rerpondents  in  P,  C. 
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London,  November  1*7,  LS.s,;. 

Before  Siii  Baunks  Pioacock,  Sii:  M()nta(;i:k  Smith,  and  Sii: 
AuTiiiK  lloitiioisi:. 

DUCONDP  ct  a!.,  r.  DUl'L'Y. 

Per  Ciuiaji.  On  the  lOth  .July,  1 8  ")S,  Edward  Scallon,  who  is  the 
predecessor  in  title  of  the  appellants,  contracted  with  one  Benjamin 
Pock,  the  predecessor  in  title  of  the  respondent,  to  sell  to  him  certain 
property  called  timber  limits. 

The  nature  of  a  timber  limit  is  this  : — Annual  licenses  are  granted 
by  the  Commissioner  of  Crown  Lands  to  take  possession  of  certain  areas 
of  laud,  to  cut  timber  within  those  areas  or  limits-  There  is  an  express 
provision  in  the  statute  that  if  any  license  is  found  to  cover  ground 
already  occupied  by  a  prior  license  the  subsequent  license  shall  to  that 
extent  be  null  and  void. 

Such  being  the  nature  of  the  pro^jerty,  Scallon  contracted  to  sell  all 
tho  right  and  title  obtained  by  him  from  the  Crown.  The  purchase 
money  was  to  be  paid  by  instalments,  and  when  the  last  instalment  was 
paid  the  conveyance  was  to  be  completed  by  Scallon.    The  money  was 
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paid  ;  ami  Scallmi  hcin;.'  doad,  his  lu^irs,  tln^  present  appollaiits,  ♦>xoeuto<l 
a  deed,  dated  the  Kith  Mai'fli,  ISCi"),  lor  the  purpose  of  eoniplcting  the 
conveyance!  to  (lushing,  in  whom  i'ock's  interest  was  tlmn  vested.  In 
that  deed  it  is  stated  that  they  are  noting  in  execution  of  the  prior  con- 
tract ;  an<l  they  convey  and  release,  with  a  guarantee  against  distiir 
l)ance,  all  the  iuuuovable  property  and  rights  which  St'iiUon  had  pro- 
mised. Then  they  proceed  to  descrilto  it  ;  and  thoy  descriho  it  in  pre- 
cisely the  same  terms  as  are  used  in  the  contract  of  iS.')S.  The  juoperty 
so  descrilied  is  sai<l  to  he  comprised  in  l.'l  different  licenses,  which  pur- 
jiort  to  convey  a  title  to  an  area  of  l!")*!  miles. 

Among  those  licenses  are  two,  numbered  97  an<l  9S,  which  purport 
to  convey  title  eacii  to  an  area  of  125  miles  on  the  .\ssiiiiiption  Kiver; 
and  the  heirs  of  Scillon  declare  that  the  licenses  hiivo  lieen  renewed  up 
to  that  time  hy  I'eck  and  his  representiitives.  It  turned  out  that  in 
point  of  of  fact  Nos.  97  and  ',tS  hail  not  been  renewe<l,  and  it  seems 
doubtful  whether  they  were  in  existence  at  the  time  of  the  contract  of 
lsr)S.  ^Ir.  FuUerlon  has  argued  his  case  on  tiie  hypothesis,  which  he 
takes  as  most  favoralile  to  himself,  that  they  were  not  in  existence  at 
that  time. 

On  that  discovery  the  parties  come  together  again,  and  the  heirs  of 
Seallon  agree  to  make  good  the  loss  accruing  to  the  successors  in  title 
of  Peck  by  the  nonexistence  of  licenses  97  and  98.    The  arrangi'inont 
made  by  them  is  contained  m  a  deed  of  the  li^iid  October,  isltl,  exccut 
P'l  by  one  MeConviile,  who  for  the  present    purpose  is  assumed  to  be 
tlic  lawful  agent  of  the  appellants.     The  language  useil  by  the  parties  in 
deed  is,  as  stated  in  English,  to  the  ibUowing  eifect:  —  After  referring  to 
the  prior  transactions,  they  say,  "  In  virtue  of  that  deed"' — tliat  is,  the 
deed  ol  \H'>S, — '■  Seallon  was  bound  to  sell  l2.")()  miles  of  limits  lor  cutting 
'•  wood  on  Crown  lands  ;  and  as  there  is  found  a  delicit  of  .JO  miles  to 
'•  complete  the  said  quantity  of  li'iO  miles  granted   to  < 'usjiiiig,  McCon- 
"  ville,  in  the  name  of  his  principals,  desiring  to  till  up  the  dcHeit  which 
"  has  been  found,  has  by   these   presents   granted   and  conveyed,  with 
••  warranty  against  all  disturbances  generally,  whatsoever,  they  may  be, 
■•  to  Cushing,  the  said  quantity  of  ;jO  miles   of  limits   on  the  said  ]{iver 
••  Assumution,  descril>etl  as  follows  in  the  English  tongue."  The  descrip- 
tion is  contained  in  two  other  licenses,  Nos.  2")  and  lid.     Licence  2')  is  in 
tiiese  terms: — "Commencing  at   the   upper   end   limit   No.  94  on  the 
■•  southwest  side  of  L'Assomption  Kiver,  granted  to  late  Edwartl  Seallon 
••  and  extending  five  miles  on  said  Kiver  and  live  miles  back  from  its 
'•  hanks,  making  a  limit  of  25  square  miles,   not      )   interfere  with  limits 
••  granted  or  to  be  renewed  in  virtue  of  regulaiioii.^.  '    Mutatis  viutandu, 
license  2G  is  in  the  same  terms.    The  deed  states  that  MeConviile  has, 
lor  his  prmcii)als,  paiil  the  sum   of  $')0()   to   Cushing,  on  account  gone- 
luUy  of  all  claims  which  Cushing  may  have  against  the  heirs  of  Seallon. 
and  Cushing  further  declares  that  by  reason  of  this  deed  he  has  nothing 
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to  (iliiim,  lor  ai)y  cmi"n  or  roiwou  wliatovor,  ii^^aiiiHt  tlic  Iumis  ot'Scallou  ; 
Hnd  a  gfinonil  I'oloaid  is /^ivi'ii.  Mct.'oiiviUo  on  his  part  giv((s  a  j^onoral 
ruloaso  to  (*iisliin;»  lor  all  claims  by  tl»»(  lioirs  ofSoallon. 

It  is  on  tliat  dood  that  tho  present  question  arisos.  Tho  (lilHoulty 
wliich  has  arisen  is  tiiis  :  that  wlion  the  grantot>,  ('ushin;^,  cainii  to  work 
on  th«!  limits  contained  in  tho  licenses  •-'.'»  and  Uii  ho  was  stoi)p«'d  l)y  a 
man  of  the  namo  ol'  Hall,  who  (ilaimod  to  bo  possossed  of  tho  same  land 
in  virtue  of  a  prior  liconse  from  tho  Crown.  Thoro  has  been  a  j^roat 
deal  of  controversy  aa  to  wliothor  the  interf(!ronco  by  Hall  lias  been 
properly  proved  in  the  suit  I  but  for  tho  ])iir()Oses  of  tho  presiJiit  deci- 
sion all  that  part  of  tho  caso  it)  assumed  in  fa  ''the  respondents. 
Gushing  could  not  got  the  bonelit  of  all  tho  lai  ..scribed  in  licenses 
2.')  and  L'O,  by  reason  of  a  prior  grant  t)  Hall.  Ousliing  accordingly,  or 
his  assignee,  Dupiiy,  tho  present  respondent,  sues  the  heirs  of  Scallon 
upon  tho  warranty  which  he  alleges  that  they  have  given  for  50  square 
miles  of  timber  limits.  The  question  is  whether  the  appellants  havi' 
given  a  warranty  lor  those  .'>0  miles  of  limits  absolutely,  or  only  a  war- 
ranty for  the  licenses  which  purport  to  give  u  title  to  tho  ")0  square 
miles.  It  is  a  (piestion  of  very  eonsiilerable  dilticulties.  Tho  Courts  in 
Montreal  have  taken  ono  view,  in  favor  of  the  appellants;  and  tho  ma- 
jority of  tho  Supreme  Court  has  taken  tho  other  view,  in  favor  of  the 
respondent. 

There  has  been  a  good  deal  of  question,  lioth  in  tho  Courts  below, 
and  at  tho  bar  here,  whether  it  is  proper  to  go  behind  tho  deed  of  '  >eto- 
ber,  180().  It  is  quite  ])lain  what  the  course  of  ■>  court  of  Justice  must 
be.     In  one  sense  wo  cannot  go  behind  tho  der  1860  ;  that  is  to  say, 

tho  rights  of  tho  parties  must  be  regulated  b'  onstruction  of  that 

deed,  and  that  tleod  alone.  In  another  sense  wo  nave  to  go  behind  it- 
because  the  deed  itself  refers  to  i)rior  transactions.  It  professes  to  be 
founded  upon  the  liability  arising  out  of  those  prior  transactions  ;  and 
a  court  cannot  properly  construe  the  deed  without  ascertaining  what 
the  position  of  the  parties  was  at  tho  time  when  they  camo  to  execute 
it.  Now  the  position  of  tho  parties  appears  to  their  Lordships  to  bo 
this  :  Scallon  contracted  to  sell  his  right  and  title  to  the  i;>  licenses, 
which  purport  to  contain  256  square  miles.  He  was  not  liable  to  make 
good  a  title  to  the  250  square  miles  any  further  than  the  licenses  them- 
selves  made  a  title  to  them.  But  he  was  liable  to  have  and  to  deliver 
the  licenses  which  he  purported  to  sell.  In  point  of  fact  he  had  not  got 
two  of  those  licenses,  and  when  that  fact  is  discovered  his  heirs  come  to 
make  up  tho  deficit,  as  they  call  it  "  completer  le  iUJicit  ;  '  that  is  to 
say,  to  do  what  Scallon  was  bound  to  do.  At  that  time  Scallon  was 
bound  to  make  good  in  some  way  the  loss  sustained  by  tho  non-exif-- 
tence  of  licenses  97  and  98. 

What  then  do  the  parties  do  ?  They  make  up  the  deficit  by  assign- 
ing two  other  licenses.    They  call  it,  "  50  miles  of  limits  described  as 


I'lUVY  rni;N(M, 


OUT 


luMTs  of  Scalloii ; 
j^ivort  a  j;onoriil 

The  <limoult,v 
g,  i;am<i  to  work 
ms  stoppfd  l)y  ii 
)t'  tho  saiuo  laii«l 
has  hocn  a  groat 
Hall  has   boun 
tho  iiresitnt  doci- 
,ho  respomlt'iits. 
lihod   in  Uoonses 
^  aiHionUiigly,  or 
3  hoirs  of  Soallon 
veil  for  50  square 
appoUants  havo 
ly,  or  only  a  war- 
to  tho  oO  square 
s,     Tho  Courts  in 
,nts :   and  the  ma- 
rt-, in  favor  of  the 

tho  Courts  bolow. 
tho  deed  of  '  )eto- 
rt  of  justice  naust 
.(')•') ;  that  is  to  say. 
nstruction  of  that 
i>  to  go  behind  it- 
It  professes  to  be 
transactions  ;  and 
ascertaining  what 
r  cauio  to  execute 
Lordships   to  be 

0  the  1 ;')  licenses , 
lot  liable  to  make 
tho  licenses  them- 
avo  and  to  deliver 
act  he  had  not  got 

his  heirs  come  to 

f/ict7  ;   '  that  is  to 

time  Scallon  was 

1  by  tho  nonexis- 

e  deficit  by  assign- 
imits  described  as 


follovvH.  "     Kvoii  taking  the  word  "limits"  lobe  an  anibiguou.t  teras,   i,,,,.^^,!,, 

thnir  r/)rd«hipM  are  of  ot)inion  that  "limits  doscribetl  as  follow^"  must  be     ,,  * 

Uupuy. 
taken   to  indieato  tho  thing  which  is  sold  according  to  the  description 

which  is  givtiii.  Into  tliat  description  is  imported  the  eomlition  tlial 
tho  licotjHO  sold  is  not  to  iutcrfero  with  limits  granted  or  to  l)e  renewiHl 
iu  virtue  of  regulations.  Therefore  tho  two  licensor  which  forniod  the 
subject  of  th((  as><igiiment  of  ISlWl  are  to  be  taken  exactly  as  tho  twn 
missing  licenses  whi<'h  form  the  siiltjcu't  of  the  <'oiitraet  of  |n'»S  were 
taken,  viz.,  as  conveying  only  such  light,  title,  and  interest  as  tlio  ven- 
dors had  obtainetl  from  tho  Ciovvii.  Now  tho  guarantee  can  only  extend 
to  tho  thing  that  is  sold,  tho  very  subject  of  the  assignment.  If  tho 
licensos  'l'^  ami  Uii  were  not  forthcouiing,  or  if  there  was  any  defect  in 
tho  title  of  tho  heirs  of  Scallon  to  those  licenses,  tho  guarantee  might 
have  souie  operation  ;  but  the  licenses  are  forthcoming  and  have  been 
lianded  over,  and  there  is  no  guarantee  against  udolicioncy  by  reason  of 
a  prior  grant. 

The  result  is,  that,  assianing  tho  resi)ondcnt  to  be  right  in  all  ihe 
issues  raised  by  him  with  respect  to  tho  breuchof  the  alleged  guarantv  e, 
their  Loi-dships  are  of  opinion  that  no  guarantee  exists  to  cover  that 
alleged  breach. 

Under  these  circumstances  their  IxDrdships  will  hinably  advise  Ifor 
Majesty  that  tho  decree  of  tho  Supremo  Court  be  reversed,  and  the  de- 
crees of  tho  lower  Courts  restored.  The  costs  of  the  Appeal  will  follow 
tho  result. 

S.  ra(/niteIo,  Q.V.,  and  Kenelm  E.  D'Kjhy  for  ai)pellant8. 

F.  L.  Jieique  and  M.  Fullarton  for  respondents. 
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Ix)ndon,  8th  March,  1883. 

Oiram  Loud  Bi-ackbukn,  Siu  Barnes  Pkacock,  Sir  Koui;ia  P.  Coi.liek, 
Sir  Richard  Couch,  Sir  Arthur  IJodhouse. 

JAMES  ELLIOT,  kt  al,  r.  JAMES  LOKD  Er  al. 

The  appeal  was  from  a  judgment  of  the  Coui-t  of  Queen's  Bencli  at 
Montreal,  a  report  of  which  will  be  found  in  Ti  L.C.  Jtii  ist,  p.  30. 

Per  Curiam.  This  is  an  appeal  irom  a  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada,  in  the  Province  of  Quebec  (Appeal 
Side),  in  an  action  by  the  appellants  against  tlie  respondents  to  recover 
damages  in  the  nature  of  demurrage  ior  the  detention  of  tho  appellants' 
ship,  the  "  Gresham,"  at  Sydney,  N.S.,  whither  slie  had  gone  to  load 
under  a  charter-party  dated  the  J  2th  of  June,  1872.  Mr.  Justice  Torrance, 
as  the  Judge  of  the  Superior  Court  for  Lower  Canada,  Province  of  Quebec, 
33 
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District  of  Montreal,  on  the  21st  May,  1H80,  decided  that  the  "Gresham  ' 
was  unduly  detained  ibr  seventeen  days,  and  condemned  the  defendants 
in  i;8r)()  damages  with  interest  and  costs.  This  decision  was  reversed  on 
the  2!st  of  March,  1.S82,  by  three  of  the  .judges  of  the  Court  of  Queen's 
Bench  (Appeal  side) — one  Judge,  Mr.  Justice  Cross  dissenting. 

No  objection  was  made  in  this  appeal  to  the  amount  of  the  damages, 
and  it  was  agreed  before  their  Lordships  by  the  respondents'  counsel 
that,  if  the  appellants  ai'e  entitled  to  recover  damages,  they  are  to  be 
calculated  for  seventeen  days  at  the  rate  of  £oO  per  day,  as  was  adjudged 
by  Mr.  Justice  Torrance. 

The  appellants  were  the  owners  of  a  steamship  called  the  "  G  resham,'' 
and  the  defendants  were  merchants  trading  at  Montreal  under  tlie  firm 
name  of  Lord,  Magor  »fe  Munn.  On  the  12th  of  June,  187ii,  the  ijlaintifis, 
through  Mr.  John  G.  Sidey,  their  agent  at  Montreal,  entered  into  a 
charter-jiarty  with  the  defendants  for  the  hire  of  the  "Gresham,"  then 
at  Liverpool.    The  material  part  of  it  is  as  follows  : 

■"  It  is  this  day  mutually  agreed  between  J.  (J.  Sidey,  of  Montreal, 
agent  of  the  good  steamship  or  vessel  called  the  '•  Gresham,"  whereof 

is  master,  of  the  measurement  of  ISO! — 1102  tons,  or  there. 

abouts,  now  in  Liverpool,  of  the  one  part,  and  Messrs.  Lord,  Magor  A' 
Munn,  of  Montreal,  that  the  snid  ship  being  tight,  staunch  and  strong, 
and  every  way  fitted  for  the  voyage,  shall,  with  all  convenient  speed, 
sail  and  proceed  to  Sydney,  or  otiier  2)ort,  or  so  near  thereunto  as  she 
ma}'  safely  get,  and  there  load  from  the  lactors  of  the  said  merchant  a 
full  and  complete  cargo  of  coals,  taking  her  turn  with  other  steamers, 
but  taking  i)recedence  of  sailing  ves-ois,  and  receive  prompt  despatch 
in  loading  and  discharging,  and  to  load  and  dis^charge  always  afloat." 

The  "  Gresham"  imder  the  command  of  E.  (i.  Bulkeley,  the  master, 
proceeded  fiom  Liverjiool  to  Sydney,  and  arrived  there  on  the  morning 
of  Saturday,  the  I'Jth  of  July,  1873,  when  the  master,  about  '.•  a.  m.  on 
that  morning,  notified  to  Messrs.  Archibald  k,  Co.,  ol' Sydney,  the  agents 
of  the  chaiterers  there,  that  she  was  ready  to  receive  and  load  her  cargo 
under  the  charter-partj\  On  the  2;jth  of  July  a  few  bunkers  of  coals 
were  shipped,  but  no  cargo  of  coals  were  shipped  on  board  the 
"  Gresham"  until  the  4th  of  August,  on  which  day  she  began  to  take  in 
cargo  coals,  and  finished  loading  on  the  1  .'ith.  She  was  then  compelled 
to  leave  with  less  then  her  full  cargo  by  300  tons,  but  no  question  arises 
as  to  this. 

The  appellants  in  their  declaration  alleged  that  the  defendants  diil 
not  according  to  the  terms  of  the  charter-ijarty  load  the  "  CJresham" 
with  a  full  and  complete  cnrgo  of  coals  taking  her  turn  with  other 
steamers,  but  taking  precedence  of  sailing  vessels,  and  afford  and  give 
the  said  steamship  prompt  despatch  in  loading  her  cargo  of  coals.  And 
the  defendants  by  their  2)lea  averred  that  they  complied  with  the  con- 
ditions of  the  charter-party,  and  that  the  "  Gresham  '  had  her  turn  with 
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other  steamers,  taking  precedence  of  sailing  vessels,  according  to  the 
custom  and  usage  of  the  port  of  Sydney,  and  had  prompt  despatch  in 
loading  at  Sydney. 

The  material  evidence  upon  this  matter  is  that  of  Froderick  N. 
Gisborne,  the  only  witness  called  for  the  defendants,  and  the  entries  in 
a  shipping  book  of  which  he  produced  a  copy,  and  which,  he  said,  con- 
tained a  complete  history  of  the  business  done  during  the  period  to 
which  they  re?ate.  Mr.  Gisborne  stated  he  was  the  engineer  of  two  or 
three  coal  companies  at  Sydney ;  that  all  vessels  loading  from  the  mines 
he  was  attending  to  were  of  necessity  reported  to  him,  and  no  other  per- 
son had  any  right  to  enter  reports  of  vessels.  Each  vessel  wa-i  put  down 
in  turn  in  the  book  at  the  time  it  was  reported,  and  they  were  loaded  in 
that  order.  None  of  the  steamships  that  were  berthed  or  reported  after 
the  **  Gresham"  were  loaded  before  her,  and  the  "  Ilibernia"  being  re- 
ported before  the  "Gresham,"  was  loaded  before  her.  They  gave  the 
*■  Gresham,"  coal  as  fast  as  they  could  deliver  it — as  fast  as  facilities  of 
the  mine  would  allow;  the  facilities  of  the  pier  were  greater  than  the 
production  of  the  mines,  and  the  vessels  could  have  been  loaded  in  a 
sliorter  time  or  with  more  despatch  if  the  facilities  at  the  mine  had  been 
1  letter. 

The  following  is  a  copy  of  the  entries  in  tiie  shipping  book  : — 
"  p]xtracts  from  Shipping  Book. 
"  1873. 

"  SS.  Kangaroo — Telegraph  Cable  Fleet. 

'•  Commenced  loading,  19th  July.  Completed,  24th.  Cargo,  761  tons. 

"  SS.  Gresham — Reported,  22nd  July.  Commenced  loading,  25th. 
completed,  13th  August.     Cargo,  l,S3Ui  tons. 

"  Schr.  Heroine — Arrived,  22nd  July.  Loaded,  24th.  Cargo,  1 20  tons. 

"  Schr.  Fear  not — Arrived,  24th  July.  Loaded,  2.jth.    Cargo,  ")2  tons. 

'•  Lchr.  Trial — Reported,  25th  July.     I^oaded,  2Gth.     Cargo,  41  tons. 

"  SS  Ilibernia — Telegraph  Fleet.  Reported,  19th  July.  Commenced 
loading,  30th.     Completed,  5th  of  August.     Cargo,  1,901  tons. 

"  Schr.  Rebecca  Ann — Arrived  3 1st  July.  T^oaded,  1st  and  2nd 
August.    Cargo,  192  tons. 


"  SS.    Alpha — Completed   discharging,    1st 


August. 


Commenced 
loading,  7th  August.    Completed  IGth.  Cargo,  1,939  tons. 

"  SS.  R.  M.  Hun  ton  took  143  tons  bunker  coal  Gth  and  7th  August. 
"  SS.  Crossby  took  234  tons  bunker  coal  11th  and  15th  August." 
It  was  explained  by  Mr.  Gisborne  that  the  three  schooners, 
••  Heroine,"  "  Fear  Not"  and  "  Trial,"  occupied  inside  berths  where  no 
large  steamers  could  lie,  and  the  loading  of  them  did  not  interfere  with 
the  loading  of  the  larger  vessels.  Eat  the  "  Ilibernia"  which  was  reported 
on  the  19th  July,  did  not  commence  loading  until  the  30th,  and  between 
the  24th  and  30th  only  three  small  cargoes  of  120,  52  and  41  tons  res- 
pectively, were  loaded,  viz.,  on  the  24th,  25th  and  26th.     No  coals  were 
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loaded  on  the  three  following  days,  and  the  loading  of  the  "  IJibernia's 
cargo''  of  1,901  tons  was  completed  between  the  4th  and  13th  of  August, 
only  a  few  bunker  coals  having  been  loaded  on  the  25th  of  July.  These 
dates  show  the  time  within  which  it  was  i)ossible  to  load  the  cargoes  if 
the  coals  had  been  ready. 

The  arrival  of  the  "  Gresham"  having  been  notified  to  the  defen- 
dants'agents  on  the  19th  of  July,  the  plaintiffs  were,  by  the  terras  of 
the  charter-iiarty,  entitled  to  a  full  and  complete  cargo  of  coals  on  that 
day.  'I  he  respondents'  counsel  did  not  dispute  that  when  the  ship  is 
reaily  loload  the  charterers  must  have  a  cargo  ready,  but  ho  contended 
that  they  were  not  bound  to  do  anything  till  the  ship  was  in  her  turn, 
and  it  was  not  shown  that  she  did  not  begin  to  load  before  the  5th  of 
August  because  the  cargo  was  not  rea'ly.  The  facts,  however,  are,  that 
the  defendants  employed  the  same  person,  tlie  agent  of  the  coal  compa- 
nies, to  loail  the  "  Gresham"'  as  was  employed  to  load  the  "  Ilibernia." 
In  consequence  of  the  delay  in  g-  '  '.g  the  coals  down  from  the  mines, 
there  was  not  a  sufficient  supply  .  the  port,  by  which  the  loading  oi' 
the  "  Hibern'va"  was  delayed.  The  deficiency  of  coals,  and  not  the 
wailing  for  her  turn,  was  the  cause  of  the  "  Gresham"  not  sooner  obtain- 
ing her  cargo. 

The  defendants  undertook  that  the  ship  should  receive  prompt  des- 
patch in  loading,  and  their  Lordships  are  of  opinion  that  they  are  res- 
ponsible for  this  delay. 

It  is  not  necessary  to  consider  whether  the  "Gresham"  was  thus 
delayed  for  the  whole  of  the  17  <lays,  it  having  been  agreed  that  £850 
shall  be  taken  as  the  amount  of  the  damages.  Their  Lordships  therefore, 
v.'ill  humbly  advise  Her  Majesty  to  reverse  the  decree  of  the  Court  of 
Queen's  Bench  {Appeal  Side),  and  to  affirm  the  judgment  of  the  Superior 
Court  of  the  21st  May,  1880,  with  costs.  And  the  respondents  will  pay 
the  costs  of  this  appeal. 

C.  P.  Butt,  Q.  C,  and  Dunlop  (D  Lyman,  for  appellants. 

Cohen,  Q.  C,  and  Kerr,  Carter  <0  Mc Gibbon,  for  respondents. 
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BVechette 

A 

Cie.  Manu- 
facturlfire 

Before:  Lord  Wat.sox,  Sir  B.uixes  Pkacocr,  Sir  Roiiert  P.  Coluer, Sir     clnthe. 
RioiiARU  Couch  and  Sir  Arthur  HoniiousE. 

FRECHETTE  t-.   L.V  COMPAGNIE  MANUFACTUllIEllK  DE  ST. 

HYACINTHE. 

Per  Curiam.  The  parties  to  this  suit  are  owners  of  contiguous 
lands  on  the  left  bank  of  the  River  Yamaska  ;  the  plaintiffs,  who  are 
respondents,  being  the  owners  of  the  upper  land?,  and  the  defendants, 
one  of  whom  is  the  appellant,  of  the  lower.  The  complaint  is  that  the 
defendants  have  lately  erected  a  barrier  which  prevents  the  water  flowing 
in  due  course  from  off  the  land  of  tho  plaintiffs. 

To  understand  the  position  of  affairs  it  is  convenient  to  refer  to  a 
plan  put  in  by  the  defendants.  Prior  to  the  year  1878  matters  stood  as 
follows  : — The  whole  river  was  traversed  by  a  dyke  marked  A,  which 
conducted  the  water  to  a  mill  (No.  4)  belonging  to  the  plaintiffs.  After 
working  that  mill  the  water  escaped  into  the  natural  channel  of  the 
river,  and  was  not  diverted  again  by  the  plaintiils  until  nearly  100  yards 
below  mill  No.  4,  where  it  reached  the  head  of  another  dyke  (Dyke  No. 
1 ),  which  was  built  near  and  nearly  parallel  to  the  left  bank,  and  which 
caught  a  portion  of  the  stream  and  carried  it  to  another  mill  (Mill  No.  1) 
belonging  to  the  plaintifis,  the  rest  of  the  stream  was  caught  bj-^  a  dyke 
(Dyke  No.  3),  tho  head  of  which  was  in  mid-channel  opposite  Mill  No.  4 
and  which  conducted  the  water  to  the  defendants'  Mill  No.  3.  The  wa- 
ter escaping  through  the  tail  race  of  Mill  No.  1  also  descended  to  Mill 
No  3,  but  how  it  was  used  there,  if  used  at  all,  does  not  clearly  appear. 
Early  in  the  year  1 87S  the  plaintiffs  carried  Dyke  No.  1  up  the  river  to 
a  point  above  the  head  of  Dyke  No.  3,  and  there  connected  it  with  a 
reef  of  shingle  which  extends  to  the  right  bank  of  the  river.  By  this 
work  the  whole  stream  has  been  intercepted  below  Mill  No.  4  and  con 
ductetl  to  Mill  No.  1 ,  except  when  there  is  water  enough  to  overflow  the 
reef  of  shingle,  and  excejit  so  much  as  may  leak  through  the  dyke  or 
through  the  reef.  The  defendant  says  that  water  has  thus  been  taken 
away  from  the  water-course  formetl  by  Dyke  No.  3 ;  and  in  the  month  of 
June,  1878,  for  the  purpose  as  he  alleges  of  recouping  himself,  he  erect- 
ed a  barrier  so  as  to  i)revent  the  escape  of  water  from  the  tail  race  of 
Mill  No.  1,  and  to  form  a  head  of  water  for  a  new  mill  which  ho  built 
just  below  No.  3.  The  plaintitts  have  also  built  a  new  mill  (Mill  No.  2) 
just  below  No.  1,  and  have  excavated  the  bed  of  the  river  to  receive 
their  new  wheels. 

There  has  been  considerable  controversy  whether  the  defendants' 
operations  have  impeded  tho  working  of  Mill  No.  1  or  onl}'  that  of  Mill 
No.  2,  but,  in  their  Lordship's  opinion,  the  controversy  is  not  now  ma- 
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Fr6ciieUe  ^^^^^^'    'i'he  important  fact  is  that  the  defendants'  barrier  has  been 

&        found  to  bay  back  the  water  to  a  maximum  depth  of  22  inclies  at  point 

fac'tnrifere  A,  which  is  the  dividing  line  of  the  two  properties.     And  the  important 

®ci lithe."  question  is,  whethei"  the  plaintiffs  are  entitled  to   have  the  barriers  so 

lowered  that  the  water  shall  not  be  bayed  back  to  any  extent  at  all  at 

Point  A. 

By  the  Civil  Code  of  (Quebec  all  rights  to  flowing  water  are  classed 
under  the  head  of  servitudes ;  ami  by  sect.  500  real  servitudes  are  divi- 
ded into  three  classes,  according  as  they  arise  from  the  natural  position 
of  the  property,  from  the  law,  or  from  the  act  of  man.  Servitudes  arising 
from  the  law  have  nothing  to  do  with  the  present  question. 

Sect.  oOI,  which  tleals  with  servitudes  of  the  first  class,  is  as  follows  ; 

"  Lands  on  a  lower  level  are  subject  towards  those  on  a  higher  level  to 

"  receive  such  waters  as  flow  from  the  latter  naturally  and  without  the 
"  agency  of  man.  The  proprietor  of  the  lower  land  cannot  raise  any 
"  dam  to  prevent  this  flow.  The  proprietor  of  the  higher  land  can  do 
"  nothing  to  aggravate  the  serrituile  of  the  lower  land." 

.Sect.  503  applies  specially  to  I'ivers.  It  says.  "  He  whose  land  bonl- 
"  ers  on  a  running  stream  may  make  use  of  it  as  it  passes  for  the  utility 
"  of  his  land,  but  in  such  manner  as  not  to  prevent  the  exercise  of  the 
"  same  right  by  those  to  whom  it  belongs,  saving  the  provisions  con- 
''  tained  in  Cap.  51  of  the  Consolidateil  Statutes  for  Lower  Canada,  or 
"  other  special  enactments."  "  The  same  light  '  their  Lordships  take  to 
mean  the  right  to  make  use  of  tlie  running  stream  at  it  glasses  the 
bordermg  land. 

Unless  then  the  provisions  of  the  Code  are  limited  by  some  special 
enactment,  the  plaintiffs  have  a  right  to  say  that  the  flow  of  water  from 
their  land  shall  not  be  impeded,  so  far  as  it  is  a  natural  flow,  and  inde- 
pendant  of  the  agency  of  man.  In  this  CHse  the  natural  flow  of  the 
river  has  been  altered  by  the  agency  of  man  for  a  long  time,  but  an  arti- 
ficial flow  may  acquire  as  ample  a  right  to  protection  as  a  natural  flow. 

The  3rd  cap.  of  the  4th  title  of  the  Code  treats  of  servitudes  esta- 
blished by  the  act  of  man.  Sect.  545  recognizes  the  right  of  every  pro- 
prietor to  subject  his  property  to  such  servitudes  as  he  may  think  pro- 
per consistently  with  public  order.  Sects.  549  and  550  are  as  follows  : — 

"  No  servitude  can  be  established  without  a  title  :  possession  even 
immemorial  is  insuflicient  for  that  i^urpose.  " 

"  The  want  of  a  title  creating  the  servitude  can  onlj'  be  supplied  by 
an  act  of  recognition  jirooeding  from  the  proprietor  of  the  land  subject 
thereto. " 

"  Title, "  which  answers  to  "title,"  means  a  written  or  express 
grant. 

Now  as  regards  the  flow  of  water  which  existed  prior  to  1 878,  and 
which  it  may  be  convenient  to  call  the  established  flow,  it  is  not  now 
disputed  but  that  the  plaintiffs  became  and  were,  just  before  the  execu- 
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lion  of  their  new  works,  rightfully  possessed  (whether  by  title  or  by 
some  act  of  recognition  does  not  clearly  appear),  of  what,  according  to 
tlio  Code,  is  a  servitude  over  the  defendants'  property.  Their  Lordsliips 
consider  that  the  plaintiffs  then  had,  at  least  as  between  thorn  and  the 
defendants,  the  same  right  to  protection  for  tlio  e.-tablislied  flow  as  if  it 
were  the  natural  flow.  The  defendants  might  not  raise  any  dam  to  obs- 
truct the  established  flow. 

The  appellants  counsel  contended  strongly  at  the  bar  that  the 
working  of  the  plaintifls'  mill  has  not  been  impeded  or  only  impeded  to 
a  slight  extent,  and  tiiat  the  defendants  liavo  been  materially  injured 
by  the  abstraction  of  water.  But  their  Lordsliii)s  did  not  think  it  neces- 
sary to  hear  the  respondent's  counsel  on  those  points.  For  the  right  to 
resist  interference  witn  a  natural  flow  of  water,  or  a  flow  legally  t  sta- 
blished,  is  indejjendent  of  the  natural  user  of  the  water.  Neither  would 
the  plaintiff"'s  riglit  to  have  the  established  flow  protected  be  bawred  by 
the  mere  fact  that  tiie  del'endants  may  have  been  injured  by  depri- 
vation of  water  owing  to  the  extension  of  Dyke  No.  1.  Tliat  might  give 
tlie  defendants  a  right  to  sue  for  damages,  or  to  remove  tlie  dyke  ;  but 
it  does  not  follow  that  thoy  can  interfere  with  the  established  flow  from 
the  plaintitt'  s  land. 

The  appellant's  counsel  also  insisted  strongly  that  tiie  action  is 
wrong  in  form,  but  their  Lordships  see  no  reason  to  differ  from  the  two 
Quebec  Courts  on  this  point. 

The  question  whether  Chapter  51  of  the  Consolidated  Statutes  does 
not  confine  the  plaintifls  to  a  single  remedy,  viz.,  that  of  pecuniary 
damages,  is  a  more  substantial  one.  Tnere  is  certainly  great  ilifticulty 
in  so  construing  the  Code  and  the  statute  as  to  produce  a  clear  and  bar 
jiionious  result  for  the  whole.  There  is  nothing  on  the  face  of  the  sta- 
tute itself  to  limit  the  generality  of  the  powers  it  apjtears  to  confer  on 
riparian  owners.  It  was  stated  at  the  bar  that  there  has  been  a  course 
of  <lecisions  in  Canada  which  had  the  effect  of  placing  a  limit  on  the 
general  terms  of  tlie  statute.  But  the  only  case  cited,  that  which  is 
stated  in  the  resi)ondenfs  factum  filed  I  Ith  May,  bSSl,  appears  only  to 
refer  to  the  mode  of  a»certaming  damages.  .And  the  Judges  in  the 
Lower  Courts  do  not  refer  to  any  course  of  decision,  while  they  enter- 
tain a  great  diversity  of  view  as  to  the  limits  within  which  the  statute  is 
to  be  construed.  The  Superior  Court  appears  to  think  that  the  statute 
is  no  answer  to  actions  founded  on  common  riglit  and  on  actual  injury. 
Mr.  Justice  Ramsay,  while  impugning  both  the  motives  and  the  capacity 
of  its  framers,  think  it  means  nothing  more  than  that  if  and  when  dama- 
ges are  sued  for  they  shall  be  ascertained  by  referees.  The  rest  of  the 
Court  in  one  passage  express  an  opinion  that  the  statute  was  not 
intended  to  operate  against  those  who  had  turned  running  waters  to 
use,  and  in  another,  that  it  was  intended  to  operate  only  against  land- 
owners and  not  against  millowneis.    It  is  diflicult  to  find  the  foundation 
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for  any  of  those  limitations.  At  the  same  time,  their  Lordships  find  it 
difticult  to  suppose  that  by  the  saving  of  the  >-,tatute  contained  in  Sect. 
503,  the  Code  intended  to  give  no  remedy  whatever  beyond  pecuniary 
compensation  tor  any  violation  of  its  rules.  The  question  was  very  ably 
argued  at  the  bar,  but  in  the  result  their  Lordships  <lo  not  find  it  neces- 
sary to  pronounce  anj'^  opinion  on  it. 

The  substantial  difficulty  in  the  way  of  the  plaintiffs  is  this:  that 
they  are  seeking  to  establish  a  now  and  different  servitude  by  the  act 
of  man  witliout  either  grant  or  recognition  ;  that  they  have  not  alleged 
or  proved  what  was  the  precise  servitude  which  existed  prior  to  1878  ; 
and  that  the  decree  which  they  have  obtained  proceeds  on  the  assump- 
tion  that  the  existing  state  of  things  is  the  natural  state,  or  at  least  that 
there  is  identity  between  the  state  of  things  before  and  after  the  plain- 
tifts'  operations  of  1879.  This  is  the  difficulty  to  which  the  attention  of 
their  counsel  was  specially  called,  and  to  see  how  it  stands  it  is  neces- 
sary to  examine  the  proceedings  with  some  particularity. 

In  the  declaration  filed  by  the  plaintiffs,  they  set  forth  their  docu- 
ments of  title,  and  allege  that  they  have  had  for  upwards  of  G2  years 
the  rights,  jirivileges  and  water  powers  actiialbj  itsed  by  them.  They 
pray  for  a  declaration  that  the  defendants  have  illegally  disturbed  the 
enjoyment  of  them,  and  for  demolition  of  the  defendant's  barrier.  It  is 
clear  then  that,  so  far,  the  plaintiffs  make  no  distinction  between  the 
existing  flow  of  water  and  the  estal)lished  flow. 

The  dcfeiulants  on  thoir  part  rely  on  the  alterations  of  1S7S.  They 
say  in  substance  that  the  mischief  is  caused  by  the  plaintiffs'  own  works 
executetl  below  Mill  No.  1  in  the  preceding  spring  .and  summer ;  that 
the  extension  of  Dyke  No.  1  has  caught  all  the  water  and  carried  it 
down  to  ^lill  No.  I  ;  that  by  collecting  so  largo  a  quantity  of  water  into 
the  nariow  space  on  the  left  bank,  the  plaintiffs  have  themselves  to 
blame  it  if  at  that  point  the  water  is  more  abundant  than  they  like  : 
and  that  they  have  no  giant  {fitre)  giving  them  a  right  so  to  use  the 
river. 

In  reply  to  these  defences  the  plaintiffs  do  not  fall  back  on  their 
right  to  the  natural  or  the  established  flow  of  the  water.  As  regards 
their  works  below  Mill  No.  I,  they  say  that  the  defendants'  allegations 
are  false  in  fact.  And  as  to  all  their  recent  operations,  they  say  that 
their  only  object  has  been  to  preserve  the  water  and  conduct  it  from 
one  of  tiieir  mills  to  another,  os  they  have  always  done. 

At  the  wish  of  both  pnrties  experts  were  appointed  by  the  Court  to 
to  report  upon  instructions  given  to  them  by  the  Court.  They  were  to 
state,— 

1.  The  conditions  of  the  localities  and  of  the  erections  described  in 
the  writings  of  the  parties,  both  before  and  after  the  said  erec- 
tions. 

-.   1  In-  works  of  tiie  delendants. 


PRtVY   COUNCIL 


945 


3.  The  nature  of  those  works,  and  whether  they  are  calculated  to 

injure  the  working  of  the  water  power  used  by  the   plaintifTs 
before  they  were  completed. 

4.  What  should  be  done  so  that  each  party  may  use  the  water  with- 

out injury  to  the  other. 

5   What  amount  of  damages,  if  any,  should  be  paid  by  the  defend- 
ants to  the  plaintiffs. 

These  instructions  are  not  pointed  to  the  effect  of  the  plaintiffs' 
operations,  but  rather  indicate  that  the  only  question  is  whether  the 
How  existing  at  the  time  of  the  defendants'  operations  has  been  impeded- 

In  answer  to  the  first  and  second  questions  the  experts  show  the 
ronstruction  of  the  old  and  now  mills  to  the  effect  hereinbefore  stated 
l)ut  they  say  nothing  about  the  extension  of  Dyke  No.  1 ,  nor  do  they 
show  what  was  the  former  flow  of  the  water,  or  the  bed  of  the  river,  or 
in  any  other  respect  wliat  was  the  state  of  the  localities  prior  to  the 
f^xecution  of  the  recent  works  of  the  plaintiffs.  In  answer  to  the  third 
<]Uostion  they  find  that  the  defendants'  new  barrier  bays  back  the  water 
to  the  depth  of  about  two  feet  at  the  boundary  line.  Point  A.  In  answer 
to  the  fourth  question  they  find  the  the  defendants  ought  to  lower  their 
barrier  22  inches,  so  as  not  to  bay  back  the  water  at  all  over  Point  A. 
And  they  awartl  $100  for  damage. 

The  parties  then  went  into  evidence,  and  the  cause  came  on  for 
liearing  belore  Mr.  Justice  Sicotte,  Judge  of  the  Superior  Court.  That 
learned  Judge  gave  the  plaintiffs  a  decree  in  precise  accordance  with 
the  opinion  of  the  experts.  The  decree  is  founded  on  recitals  showing 
that  the  plaintiffs  have  been  in  possession  of  a  real  right  for  a  yeiu-  and 
a  day,  using  the  upper  waters  and  letting  them  escape  over  the  land  of 
the  defendants.  Then  it  states  that  the  barrier  raised  by  the  defend- 
ants has  obstructed  the  waters  in  their  natural  course  such  as  it  toas 
formerhj. 

It  is  clear  then  that  the  Superior  Court  paid  no  attention  to  the 
alteration  effected  by  the  plaintiffs'  works  in  i  S7S.  The  recital  of  pos- 
session for  a  year  and  a  day  is  true  of  the  prior  state  of  things,  but  is 
not  true  of  the  existing  state  of  things.  Nor  is  the  present  course  of  the 
water  its  natural  course,  nor  such  as  it  was  formerly. 

On  appeal  to  the  Queen's  Bench,  there  was  a  difference  of  opinion 
among  the  Judges.  Mr.  Justice  Ramsay  states  very  clearly  the  point 
of  the  defence  which  is  now  under  discussion.  He  says, "  The  defentlants 
"  answer  that  they  have  not  stopped  the  natural  flow  of  the  water,  but 
•'  tliat  the  plaintiff  has,  by  increasing  his  own  works  above,  directed  the 
"  waters  of  the  river  out  of  their  natural  course,  and  so  created  an  arti- 
'  ficial  accumulation  of  water  which  can  only  escape  through  the  tail 
'•  race."  He  thinks  this  would  be  a  good  defence  if  it  were  not  for  the 
acquiescence  or  recognition  of  the  defendants.  But  there  is  no  evidence 
of  such  acquiescence  in  the  plaintiffs'  works  of  1878.    The  evidence 
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Prtchelto  *'®'^''''6*'  *-"  ^'.V  ^fr.  Justice  Hamsay  consists  of  two  acts.     First,  the  con- 
*        struction  hy  the  (Ict'endants  of  Dyko  No.  3,  wliicli  was  long  prior  to  the 
factnrlfire  extension  of  Dyl<o  No.  I.  Secondly,  the  construction  of  the  works  now 
'*t-lnth^*'^o™P''''i"''tl  o'-     But  in  the   first  place,  though  it  is  true  that  by  their 
new  works  tlio  defendants  sought  to  take  advantiigo  of  tlie  new  flow  of 
water,  tliey  (Ud  so  because  their  former  How  was  partially  cut  oti".     And 
in  tlio  second  place  an  act  can  hardly  be  treated  as  acijuiescence  in  fa- 
vour of  a  person  who  have  ever  since  been  contending  against  it,  and 
striving  to  destroy  it.  It  is  at  the  utmost  acquiescence  on  condition  of 
enjoying  the  thing  acquiesced  in,  and  if  that  condition  is  taken  away,  so 
is  the  acquiescence. 

Having  thus  disposed  of  the  defence  ibunded  on  extension  of  Dyke 
No.  1,  Mr.  Justice  Uamsay  addresses  himself  to  the  question  of  damage, 
lie  thinks  that  there  is  no  sufficient  evidence  of  damage,  and  would 
either  dismiss  tlie  action  or  remit  it  for  further  report  by  experts. 

Tlie  opinion  of  the  rest  of  the  Court  was  delivered  l)y  Mr.  Justice 
Tessier.  That  learned  Judge  states  the  defendants'  plea  that  the  plain- 
tiffs  themselves  have  caused  the  mischief  complained  of,  but  he  thinks 
it  completely  answered  by  the  report  of  the  experts  in  answer  to  tlie 
."Jrd  question.  Now  that  que-tion  and  answer  relate  only  to  the  exist- 
ing flow  of  water,  and  have  absolutely  no  bearing  on  the  prior  question 
whether  the  plaintiff's  are  entitled  to  have  that  flow  protected.  Mr.  Jus- 
tice Tessier  then  quotes  Art.  501  of  the  Code,  and  says  that  the  Com- 
pany have  not  added  anything  to  the  voltuna  of  the  water  by  the  hand 
of  man,  because  they  have  not  introduced  any  foreign  water  into  the 
Yamaska.  On  these  grounds  the  Court  decides  for  the  plaintiffs,  and 
dismisses  the  appeal. 

It  is  true,  indeed,  that  the  plaintiffs  have  not  increased  the  whole 
volume  of  the  Yamaska,  but  they  may  have  accumulated  the  waters  of 
that  river  into  a  small  space,  and  so  have  increased  their  depth  at  the 
point  where  they  complain  of  it,  .and  have  augmented  the  servitude 
they  desire  to  enforce.  This  is  the  very  thing  which  the  Court  of  Queen's 
Bench  appear  to  think  would  be  material  if  only  it  had  been  done  by 
introducing  fresh  water  into  Yamaska,  instead  of  being  done  by  a  read- 
justment of  the  waters  of  Yamaska  itself.  That  it  must  have  been  done 
to  some  extent  seems  evident  from  the  plan,  and  the  respondents'  coun- 
sel so  admitted.  It  results  also  from  the  evidence  given  by  Bertrand 
and  by  Delisle,  showing  how  the  water  which  used  to  flow  to  the  right 
of  Dyke  No.  1  now  flows  to  the  left.  The  phintifF-i  have  left  the  point 
untouched  by  evidence.  Whether  the  difference  is  much  or  little  has 
not  been  ascertained.  By  Sect.  501  of  the  Code,  the  proprietor  of  the 
higher  land  can  do  nothing  to  aggravate  the  servitude  of  the  lower 
land.  The  plaintiffs  have  certainly  accumulated  the  volume  of  the 
water,  and  have  probably  increased  its  depth  in  the  narrow  channel  up 
to  the  dividing  line.    To  that  extent  they  are  aggravating  the  servitude 
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of  the  lower  land,  and  to  that  extent  at  least  they  have  no  right  to  [.-rAchette 

demand,  as  they  do  demand,  a  free  course  for  the  water  sent  down  by         & 

them.    That  the  matter  is  left  in  this  uncertainty  is  the  fault  of  the  facturldre 

plaintiffs  who  are  bound  to  allege  and  prove  a  case  entitling  them  to   ^p|„"the.*" 

relief.    They  come  into  Court  insisting  on  their  right  to  keep  unstructed 

the  flow  of  water  which  they  say  has  existed  as  it  now  is  for  more  than 

()0  years.    The  issue  is  distinctly  raised  that  the  existing  flow  is  not  the 

ancient  one  ;  but  they  continue  to  insist  that  it  is,  and  refuse  to  shape 

the  case  so  as  to  try  the  question  whether  or  no  they  are  really  entitled 

to  some  relief  on  the  ground  that  the  established  flow  had  been  interfered 

with,  and  to  get  that  amount  of  relief.    It  is  unsatisfactory  to  dispose  of 

a  case  on  such  grounds,  but  their  Lordships  cannot  see  by  what  right 

the  defen<Jants  are  to  be  compelled  to  keep  their  dam  so  low  that  the 

whole  volume  of  water,  as  accumulated  and  increased  by  the  plaintiffs, 

shall  run  away  unobstructed. 

It  is  not  easy  to  find  decisions  precisely  applicable  to  such  peculiar 
circumstances  ;  but  their  Ijordships  have  not  been  referred  to  and  are 
not  aware  of  any  case  in  which  the  plaintiff  has  obtained  relief  in  res. 
pect  of  any  servitude  except  that  to  which  he  has  clearly  alleged  and 
proved  his  right. 

In  Saunders  v.  Newman,  1  B.  &  A.  258,  the  plaintiff  had  acquired  a 
prescriptive  right  to  an  artificial  flow  of  water.  All  he  had  done  within 
recent  times  was  to  alter  the  construction  of  the  wheel  turned  by  the 
water.  It  was  held  that  the  defendant,  a  lower  proprietor,  had  no  right 
to  obstruct  the  ancient  flow  ;  but  it  seems  clear  from  the  observations 
of  the  Judges  that  the  decision  would  have  been  otherwise  if  the  plain- 
tiffs  operations  had  substantially  altered  the  flow  of  the  water.  Abbott 
J.,  says,  "  When  a  mill  has  been  erected  upon  a  stream  for  a  long  period 
•'  of  time,  it  gives  to  the  owner  a  right  that  the  water  shall  continue  to 
"  flow  to  and  from  the  mill  in  the  manner  in  which  it  has  been  accus- 
"  tomed  to  flow  during  all  that  time.  The  owner  is  not  bound  to  use  the 
"  water  in  the  same  precise  manner,  or  to  apply  it  to  the  small  mill.  If 
•'  he  was,  that  would  stop  all  improvements  in  machinery.  If  indeed  the 
"  alterations  made  from  time  to  time  prejudice  the  right  of  the  lower 
"  mill,  the  case  would  bo  different ;  but  here  the  alteration  is  by  no 
"  means  injurious,  for  the  old  wheel  drew  more  water  than  the  new 
"  one. " 

Tapling  v.  Jones,  1 1  [I.  L.  290,  was  cited  as  an  authority  for  the 
plaintiffs  ;  but  so  far  as  it  bears  upon  the  point  under  discussion  it  fa- 
vours the  argument  for  the  defendants.  For  the  pla-ntilf  in  Tapling  v. 
Jones  succeeded  in  getting  protection  for  nothing  but  his  ancient  light  ; 
tliose  very  rays  of  light  to  which  he  had  acquired  an  indefeasible  right. 
Lord  Westbury  says  : — "  In  the  present  case  an  ancient  window  in  the 
"  plaintiffs  house  has  been  preserved,  and  remain  unaltered  during  all 
"  the  alterations  of  the  holding The  appellants'  wall,  so  far 
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Prtf^heite  "  **  '*  obsti-ucted  the  access  of  light  to  the  respondent's  ancient  unal- 
A  «  tered  window,  was  an  illegal  obstruction."     And  Lord  Chehnsford,  in 

factnri^re  answering  the  argument  that  the  alteration  of  window  had  changed  the 
cUitho.  *^"  character  of  the  right  so  as  to  destroy  it,  says,  "   But  it  is  not  easy  to 
"  comprehend  how  this  effect  can  be   produced   by  acts  wholly  uncon- 
"  nected  with  an  ancient  window  which  the  owner  has  carefully  retain- 
ed in  its  original  state." 

it  may  bo  inferred  from  these  judgments  that,  if  the  plaintiff  in 
Tapling  v.  Jones  had  so  mixed  up  his  old  lights  with  his  new  ones  that 
they  could  not  be  distinguished,  ho  would  have  failed.  It  is  true  that 
in  that  case  the  protection  given  to  the  ancient  light  carried  with  it  in- 
cidentally protection  to  the  new  lights.  But  the  only  reason  why  it  did 
so  was  that  the  new  lights  could  not  be  obstructed  without  obstruction 
to  the  ancient  light.  New  lights  are  no  encroachment,  nor  did  the 
plaintiffs  deed  aggravate  the  defendant's  servitude,  for  he  was  only 
prevented  from  building  so  as  to  obstruct  the  ancient  lights.  In  the 
case  of  an  augmented  flow  of  water  the  servitude  of  the  lower  proprietor 
is  aggravated. 

The  result  is  that  the  Plaintiffs  have  insisted  on  enjoyment  to  which 
they  have  shown  no  legal  title,  and  h  ive  not  proved  or  even  alleged 
any  case  for  relief  in  respect  of  that  enjoyment  to  which  they  may  have 
had  a  title.  Their  Lordships  have  anxiously  considered  whether  it  is 
Ijossible  usefully  to  remit  the  case  to  be  tried  on  the  true  issues.  'J'hey 
are  however,  convince<l  that  an  attempt  to  do  so  will  not  save  time  or 
money,  and  that  tiio  litigation  must  follow  the  strict  course.  They  will 
humbly  advise  ller  Majesty  to  rever-e  the  decrees  below  and  to  dismiss 
the  action  with  costs.     The  costs  of  this  appeal  will  follow  the  result. 

Judgment  reversed. 
Henri/    Matthews,   Q.C.,  and  Macleod  Fullerton,  counsel  for  the 
Appellant. 

Boiiipas,  Q.C.jiind  Kenelm  E.Dii/bii,  counsel  for  the  Respondents. 
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JUDICIAL  COMMITTEE  OF  THE  I'RIVY  COU.N'CIL. 

London,  Feb.  7,  1830. 

Jle/ore  Sir  James  W.  Coi.vilk,  Sik  Bahnks  Pkacook,  Siu  Montaouk 

E.  Smith,  Sik  Hoiikkt  P.  Com.ikr. 

GOLDUING  V.  LA    JIANQUE  D'HOCHKLAGA. 

Per  Curiam.  Their  lordships,  upon  the  best  consideration  thoy  can 
give  to  this  case,  are  opinion  that  it  is  not  one  in  which  it  was  compe- 
tent to  the  Court  of  Queen's  Bench  to  grant  the  leave  to  apjieal,  The 
1 178th  Article  of  the  Code  of  Procedure  is  precise,  that  an  appeal  lies  f  o 
Her  Majesty  in  Her  Privy  Counsil  from  final  judgments  riMidured  in 
appealer  error  by  the  Court  of  Queen's  Bench.  Then  it  gives  the  oases 
in  which  the  appeal  is  allowed.  There  is  no  express  provision  for  the 
allowance  of  such  an  appeal  from  an  inteilocutory  order.  The  argu- 
ment in  support  of  the  order  of  the  Court  has  ])roceeded  chiefly  upon 
Art.  822  of  the  same  Code,  which  is  one  of  tlioso  which  relate  to  proce- 
dure in  respect  of  writs  of  capias.  That  article  appears  to  their  loi-d- 
.ships  clearly  to  imply  that  the  decisions  to  which  it  relates  arc  no  more 
than  interlocutory  orders.  If  the  decision  of  tlio  Superior  Court  on  the 
matter  therein  referred  to  had  been  regarded  as  a  final  judgment,  there 
would  have  been  no  necessity  to  give  by  this  article  special  leave  to  appeal, 
because  it  would  have  been  appealable  under  Art.  1115,  as  pointed 
out  by  Mr.  Digby.  The  real  object  of  the  article  is  to  make  special  pro- 
vision for  an  appeal  to  the  Court  of  Queen's  Bench  fi-om  an  interlocutory 
order  of  a  particular  kind.  The  Code  gives  by  Art.  1110  an  appeal 
againgst  certain  other  interlocutory  judgments,  but  in  these  cases 
Art.  1119  provides  that  there  must  be  a  preliminary  motion  before  the 
Ai)pellate  Court,  in  order  that  that  court  may  decide  whether  the  parti- 
cular judgment  falls  properly  within  the  terms  of  Art.  1116.  But  an 
appeal  from  an  interlocutory  judguient  under  Art.  822  was  not  to  be 
subject  to  that  i)rovision,  and  hence  the  necessity  for  that  article. 

The  judgment  of  the  Court  of  Queen's  Bench  upon  a  judgment  of 
the  Superior  Court  in  this  matter,  cannot  be  regarded  as  a  final  judg- 
ment within  the  meaning  of  Art.  1 178,  unless  it  can  be  shown  that  pro- 
ceedings under  the  provisions  of  Art.  796  and  the  subsequent  Articles  of 
the  Code  which  relate  to  the  particular  subject  of  capias  ad  responden- 
dum, are  so  severed  from  the  general  suit  that  they  are  to  be  treated  as 
something  separate  in  their  nature,  and  not  as  incident  to  the  suit. 
Their  lordships  are  of  opinion  that  the  Code  has  not  expressed  that  they 
are  to  be  so  treated,  and  that  from  their  nature  they  are  merely  inci- 
dental to  the  suit  and  in  the  nature  of  process  therein.  They  are,  there- 
fore, of  opinion  that  the  judgment  of  the  Queen's  Bench,  which  is  the 
subject  of  the  appeal,  is  not  a  final  judgment  within  the  meaning  of  the 
Code,  and  consequently  that  the  appeal  has  not  been  regularly  brought 
before  Her  Majesty  in  Council. 
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It  hna  lioen  suggOHted  tliat  tlioir  lonUliips  miiy  now  rocnniiueiKl 
Her  Mm'esty  to  grant,  hh  they  liuvo  iin(|Utvstioniil»ly  jiowtu-  to  do,  .spociiiil 
loiivo  to  ttppoiil  ;  but  tlioy  arc  of  opinion  tlmt  tiioro  uio  not  hoCon)  thonj 
Hiiflicient  grounds  for  muiting  such  a  rocomnu-ndution.  Tlioy,  tliore- 
f'oio,  think  that  tho  prayor  of  this  petition  nuist  bo  granted  ;  but,  con. 
sidoring  that  the  point  in  novel,  and  tlmt  tlio  Court  of  (iuoon's  Bench 
has  Hcon  th  to  allow  that  appeal,  they  do  not  thinic  it  is  a  ease  lor  costs. 
Thoir  lordships  will,  thoroforo,  humbly  advise  Her  Majesty  accordingly. 
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JUDICIAL  COMMITTEE  OF  THE  PUIVY  COUNCIL. 

5th  May,  187(». 

Coran  yiu  James  W.  Coi,vn.B,  Siit  Baknk.s  I'kacock,  Siu  Moxtaouk  E. 
Smith,  Siit  Kohkut  P.  Com.iku. 

rKKlllfH  GlIAVKL  r.   I'lKUIlK  I'.  MARTIN'  i;t  ai,. 

On  the   liStli  of  June.  lst)',»,  tho  defendant,  as  a  clerk  or  servant  of 

tho  plaintifl's,  was  entrusted  by  them  with  a  cou-^idorable  sum  of  money 

for  the  purpose  of  carrying  it  to  England  to  maki'  purchases  for  tiieuu 

and  to  iiay  debts  which  they  owed  in  England.    The  money  was  packeil 

l)y  the  plaintiU's  in  a  valise,  and  that  valise  was  put  into  a  cabin,  No. 

101,  which  had  boon  taken  for  tho  defendant  in  a  steamer  called  tho 

"  Quebec,"  a  river  steamer,  in  which   the  defendant  was   to  go  from 

Montreal  to  Quebec,   in  order   to  proceed   to    Englaiul   on   board  a 

transatlantic  steamer  which  lay  at  Quebec.     Tho  defendant,   having 

accepted  the  money,  it  was  nece.-'sary  ibr  him  to  account  for  it  if  he  did 

not  use  it  in  the  manner  in  which  he  was  employed   to  use  it ;  and  the 

account  of  the  money  which  he  gave  to  the  plaintiihs  was  this  :   that 

whilst  he  was  on  board  the  steamer  "  Quebec  "  a  portion  of  the  money 

was  stolen,  and  that  he  had  put  the  rest  into  the  hands  of  the  captain, 

who  had  handed  it  over  to  tho  plaintitts.     It  is  admitted  that  the  ontts 

lay  upon  the  defendant  to  prove  that  the  robbery  was  committed.  Many 

witnesses  were  called  on  the  part  of  the  defendant  to  prove  that  the 

money  was  stolen,  and  the  Court  must  judge  of  the  fact  whether  the 

money  was  or  was  not  stolen  by  the  evidence  given  at  the  trial  by 

witnesses  who  were  subjected  to  cross-examinatior  xnd  not  by  depositions 

which  were  given  before  the  magi  'rat'      when   di.-  plaintiffs  had  no 

opportunity  of  cross-examining  t "  ...its. 

The  learned  Judge  who  tr  lO  case  in  th'      rst  instance,  Mr. 

.Tiistice  Beaudry,  says, — "The  de.  lant  has  not  proved  the  exception 
'■  which  he  has  pleaded,  by  which  lie  ille  d  that  he  was  the  victim  of 
"  a  robbery  of  the  bulk  of  the  money  whicu  liad  been  confided  to  him, 


»\v  rpooiuincntl 
■V  to  tlo,  spociiil 
,ot  liol'oro  thoiii 
,.  Thoy,  thoro- 
ntotl  ;  »>iit,  con. 
(iuoon's  Boncli 
a  case  lor  costs, 
sty  accordingly. 


)UNCIL. 

t  MoxT.uiun  E. 

vr  A  I,. 

oik  or  surviiut  ot 
le  sum  of  money 
rehiiscs  for  them, 
lonoy  was  packed 
into  a  ca\)in,  No. 
teamer  called  the 
;  was  to  go  from 
and   on   board   a 
lefendant,  having 
imt  (or  it  if  he  did 
3  use  it ;  and  the 
js  was  thia  :   that 
tion  of  the  money 
uls  of  the  captain, 
tted  that  the  onus 
committed.  Many 
to  prove  that  the 
fact  whether  the 
en  at  the  trial  by 
not  by  depositions 
ph.intifts  had  no 

rst  instance,  Mr. 

ved  the  exception 

9  was  the  victim  of 

n  confided  to  him, 


I'HIVV   COINCII. 


!i:>l 


"  and  ho  has  not  boon  able  to  discharge  liitnsolf  from  tlif  obligation  to 
"  ac(;oiuit  for  tlie  money." 

The  cam*  was  appealed  to  the  Court  of  (iuoon's  Bench,  and  was 
argued  boforo  ibiu- .ludgos,  of  whom  tlif*  majority  substuntially  alllrmod 
(lie  decision  of  Mr.  .Iustici>  ]5cautlry.  One*  of  the  .ludges,  liowcvcr,  Mr. 
•liiHtico  'rnsohcroau,  tlioii^'ht  tiiat  tlie  judgment  of  Mr.  .Iti>ticu  JleaU(h*y 
was  wrong,  and  wliat  wo  are  called  upon  to  do  now  is  to  reverse  the 
dccinion  of  the  majority  of  the  tludgos  of  the  Court  of  (Queen's  ncncli, 
and  to  say  tliat  thoy  ought  to  have  reversed  the  judgment  of  Mr.  .lustico 
I'.crtudry. 

Their  Lordships  are  always  reluctant  to  reverse  a  finding  u|)on  a 
mere  question  of  fact,  even  by  a  single  Court  of  .fustice,  but  tliey  arc 
►  till  more  rehictaut  so  to  do  when  the  decision  of  the  Court  who  trios 
tlie  case  in  the  lirst  instance  has  been  allinned  by  a  Superior  Court  of 
.Instice,  and  wijen  there  aro  two  concurrent  judgments  upon  a  (|uestion 
of  fact.  As  a  general  rule  their  Lord.fhips  do  not  interfere  with  such  a 
liudiiig,  an<l  tliere  must  1)0  some  very  good  retison  to  induce  them  to 
reverse  a  decision  of  a  Court  upon  acpiestion  of  fact,  when  that  decision 
jilHrnis  the  decision  of  a  lower  Court. 

Now,  tlealing  with  the  evidence  which  was  given  upon  the  trial,  we 
;uo  met  by  the  statement  which  the  defendant  himself  gave  throe  days 
lifter  the  alleged  robbery  was  committed.  lie  say?  th(!  robbery  was 
committed  on  the  19th  June.  On  the  12 1st  of  .Fune  he  made  a  statement 
before  the  magistrates  as  to  the  circmnstances  under  which  the  alleged 
robbery  was  committed.  Now  the  circumstances  which  ho  then  related, 
when  the  facts  must  have  been  fresh  in  liis  memory,  aro  wholly  at 
variance  with  the  evidence  which  he  gave  at  tlio  trial,  both  as  to  the 
time  at  which  the  robbery  took  place  and  as  to  the  place  at  which  it 
took  place.  On  the  trial  ho  stated  thnt  when  he  found  the  steamer 
moving  he  went  to  the  steward  to  ask  him  to  assist  him  in  removing  his 
valise.  He  says  that  about  ten  minutes  elapsed  between  the  time  when 
lie  left  his  cabin  and  all  was  right  and  the  time  when  he  found  the 
steward.  But  upon  his  first  examination  before  the  magistrates  he  stated 
that  the  robbery  had  taken  place  before  the  steamer  loft  the  quay,  and 
that  he  gave  information  to  the  police  upon  the  subject ;  and  one  of  the 
detective  jiolice  oflicers  also  states  that  defendant  told  him  that  the 
lobbery  had  taken  place  before  the  steamer  left  the  (juay.  Then  the 
<|Uestion  is,  are  we  to  say  that  the  judges  were  wrong  in  disbelieving  the 
evidence  which  the  defendant  gave  upon  the  trial  of  the  cause  when  he 
had  given  previously,  on  the  2l8t  of  June,  1809,  only  two  days  after  the 
.tlleged  robbery  had  taken  place,  and  when  the  facts  must  have  been 
fresh  in  his  memory,  a  statement  wholly  inconsistent  with  that  evidence? 
There  are  many  other  discrepancies  between  the  oviilence  which  ho 
gave  at  the  trial  and  the  statement  which  he  made  before  the  police 
magistrates  ;  and  there  are  also  discrepancies  between  his  evidence  and 
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the  evidence  of  Biroji  the  steward.  lie  says  tlien  when  lie  looked  into 
tiie  cabin  he  saw  the  valise  on  the  floor,  open-  d,  and  then  he  exclaimed 
"  My  God !  I  have  been  robbed."  Biron,  on  the  other  hand,  stated  in  his 
affidavit,  that  when  he  entered  the  cabin  the  valise  was  on  the  berth 
and  that  the  defendant  opened  the  valise.  So  that  the  valise  innst  have 
been  lying,  if  Biron's  evidence  is  correct,  on  the  berth  in  the  cabin, 
closed  up ;  and  if  it  was  in  that  state,  the  defendant  must  have  been 
wrong  in  stating  that  when  he  looked  into  'vs  cabin  he  saw  the  valise 
lying  on  the  ground,  opened,  and  everything  in  disorder.  But  it  must 
bo  i>aid,  with  lelorence  to  that  statement  which  Biron  made  in  his 
aflidavit,  that  ho  did  not  state  in  his  evidence  anything  as  to  where  the 
portmanteau  was  found.  At  l)age  ()4,  line  !:>),  he  said .  "  After  that  passed 
"  by  the  cabin  No. 
"  behind  the  cabin. 


101  ;   the  defendant  followed  me,  and  we  passed 
The  defendant  entered  into  the  cabin  throui;!!  tlje 


"  window.  As  to  me,  I  do  not  recoUec^  whether  I  entered  in  the  cabin 
"  or  whether  I  remained  at  the  window,  but  1  recollect  well  upon  entering 
"  the  cabin  the  defendant  lifted  the  cover  of  the  valise  and  took  out  his 
"  clothes,  which  he  threw  upon  the  ground." 

Now,  with  the  inconsistent  statement  whicii  the  defendant  made 
before  the  magistrates  v/hen  the  matter  was  fresh  in  his  memory,  we  are 
called  upon  to  say  that  the  two  Courts  of  Justice  who  have  found  that 
the  del'endant  had  failed  to  prove  that  tho  robbeiy  was  committed  were 
in  error,  and  ihat  we  ought  to  reverse  tlieir  decision,  and  Jind  that  the 
defendant  has  proved  satisfactorily  \)y  the  evi<lenco  at  the  trial  that  a 
robbery  was  committed. 

None  of  the  judges  found,  as  a  fact,  that  the  defendant  himself 
committed  the  lobbery,  and  their  Lorilsiiips  abstain  from  expressing 
any  opinion  upon  that  subject.  All  that  the  judges  did  below  was  to  find 
that  the  defendant  had  not  proved  that  the  money  was  stolen,  and  that 
is  all  that  their  Lordships  do  in  affirming  the  judgment  of  the  Court  of 
Queen's  Bench. 

Under  these  circumstances  their  Lordships  will  humbly  recommend 
Her  Majesty  to  affirm  the  Judgment  of  the  Court  of  Queen's  Bench.  The 
appellant  must  pay  the  costs  of  this  api)eal. 

Judgment  confirmed. 

Benjamin,  Q.  C,  A  Bonpas,  for  appellant. 

Matthews,  Q.  C,  tfc  Fullarton,  for  respondent. 
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L'.'tth  January,  |S7S. 

Present : — Siu.Iamios  \V.  Colvilk,  Siu  Barnks  J'kacock,  Sik   MoxTAiiui-; 
Vj.  Smith,  Kihikkt  I'.  Coi.r.iKit. 

KKUSHAW  r.  KlltKl'ATinCK  kt  ai.. 

Tliis  was  an  action  for  money  had  and  received,  to  which  the  gen- 
oral  issue  was  pleaded,  'i'ho  question  in  the  cuuso  may  be  shortly 
stated  to  have  been  the  appi-opriatioii  of  a  payment,  on  which  the  lower 
Court,  and  the  Court  of  (.,>ii(:en's  Jiench,  have  found  in  favour  of  the 
plaintiff.  Theinaturialfaf.tsofthefa.se  iuo  as  follows:  Mr.  Kershaw, 
the  defendant,  a  broker,  bought  a  cargo  of  wheat  as  a  broker  fiom  the 
plaintiffs,  Kirkpatrick  »t  Co.,  for  Jiiid  on  behalf  of  a  firm  I'-.med  Steven- 
son. The  quantity  ot  wlicat  l)OUght  was  on  the  wholo  some  13,000 
bu.sliels.  There  was,  however,  a  scjiarate  invoice  with  respect  to  8,127 
bushels,  the  price  of  which  amountfd  to  10,000  and  some  doUais.  Mr. 
ivert-haw  had  also  acted  as  brokci-  in  another  transaction  whereby 
Stevenson  became  the  purchaser  of  the  cargo  of  another  vessel  calleil 
the  "  Euiope,"'  of  which  the  f)rico  was  some  17,000  dollars.  In  this  cargo 
Kershaw  apjiears  to  have  had  some  interest  himself,  but  it  had  been 
pledged  to  the  Bank  of  Montreal,  who  were  the  ostensible  vendors.  On 
these  two  accounts  a  sum  of  about  37,000  dollars  was  due  from  .Steven- 
son to  Kershaw  on  tiie  18th  of  .July,  1874.  On  that  day  Kershaw  sent 
Ins  clerk,  a  Mr.  Benac,  to  Stevenson  s  oHice  to  get  what  money  he  could 
on  account.  Mr.  Stevenson,  the  plaintiirs  principal  witness,  gives  tlie 
ioUowing  account  of  what  then  took  place.  lie  says,  "  Mr.  Benac, 
'•  Kershaw's  clerk,  who  is  in  tluj  habit  of  acting  for  him  sometimes,  come 
"  into  the  office  and  askt-d  me  how  much  I  couM  give  him,  and  I  told 
'  him  I  did  not  know.  1  would  give  him  as  much  as  1  could.  There, 
•  was  some  mention  of  20,000  or  30,(J0<  •  dollars.  1  said  I  could  not  give, 
*•  him  much  that  day.  He  went  away,  and  in  a  few  minutes  came  back 
•'  again,  when  I  told  him  1  had  been  disappointed  in  gettitig  money.  I 
••  ilrew  a  check  for  8,0(J0  dollars  and  handed  it  to  Mr.  Benac.  That 
••  account  paper  '*  B  "  being  with  a  lot  of  other  accounts,  I  handed  the 
"  account  to  Mr.  Benac  with  a  cheque,  and  he  marked  the  words  July 
••  18th,  cash  on  account,  r.  Benac,  8,000  dollars"  In  page  15  of  the 
case  that  document  is  set  out.  It  is  an  invoice  of  wheat  sold  by  Kirk- 
patrick &,  Co.  to  Stevenson,  of  the  15th  of  July,  and  luns  in  this  way  : 
"  8,127  30/60  bushels  Amber  Michigan  Wheat  ex  barge  'Swan'  into 
••  •  Elisabeth  Alice,  at  1.25==     -    -    $10,159.37 
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Below  the  $10,20().(X)  is  the  entry  "July  IS,  casli  on  aooonnt  with  the 
bank  $8,000,"  which  is  wliat  tliis  witness  referred  to  as   having  been 
wiitten  by  Mi-.  Benac  at  tlmt  time  on  tliis  invoice.     It  may  bo  here 
observed  tliat  it  was  not  written  on  the  back  of  the  invoice,  bnt  on  the 
face  of  it  and  under  the  figures  wliich  have  been  rel«}rred  to.    There  are 
in  this  exhibit  also  the  words  "  Balance,  $2,200."  But  it  does  not  appear 
distinctly  when  and  where   tliose   won  Is,   which  are  in  pencil,  were 
written.    Mr.  Stevenson  goes  on  to  say,  "  'I'he  invoice,  after  the  money 
*'  was  paid  and  the  receipt  written,  was  in  the  same  state  as  it  is  now, 
"  with  the  exception  of  some  figures  in  pencil.     I    fancy   the   cheque  I 
*'  gave  was  paid.    It  was  on  the  Union  Banli.'*    lie  identifies  the  cheque. 
Cross-examined,  he  says,  "  The  wheat  was  i'roin   the  barge  *  Swan.'     1 
"  employed  Mr.  Kershaw  to  buy  the  wheat.     Ho  was  my  broker.    Mr. 
"  Benac,  when  ho  came  for  the  money,  said,  as  near  as   lean  recollect, 
"  *  Is  that  all  you  can  give  me,'  and  I  gave  him  the  cheque  for  the  8,00<» 
'dollars.    The  first  time  he  came  was  the  ISth  . I  uly,  about  12  o'clock. 
He  asked  me  how  much  1  could  give  him,  an<l  I  said  1  could  not  tell. 
^'  He  then  said,  '   How  much  do  you  expect  ?  '   and    I   said   '  20,000  or 
"  30,000  dollars.'     That  is  all  that  transpired  at  that  interview.  Ilecamc 
•*  back  again  about  half-past  12.    He  said,   'How  much  can  you  give 
"  me?  '  I  said,  •  So  far  1  have  only  been  ablo  to  get  S,(tOO  or  9,000,'  and 
"  I  handed  him  the  account  and  a  cheque.     He  made  some  remark 
"  about  not  taking  it  on  that  account."     (It  should   be  observed  that 
Mr.  Benac,  when  called,  does  not  in  any  way  corroborate  this  latter 
statement.)     ''  His  precise  words  when  ho  came  in  were,  '  How  much 
"  can  you  give  me  ?  '  and  I  said,  *  Take  that  in  the  meantime,  and  I  will 
'' see  if  I  can  do  any  more.' '■     He  says,  further  on,  Benac  returned  in 
about  10  minutes,  ''  and  said,  that  Mr.  Kershuw  woukl  not  receive  that 
"  upon  account  of  the  '  Swan's  '  cargo,  that  is  plaintifFs  debt ;  and  to 
"  change  the  receipt.     I  said  to  Benac,  *  I  am  going  away,  we  can  leave 
*  that  until  Monday.'     He  said  the   S,000  iloliars  was  not  to  be  on 
'  account  of  Kirkpatrlck  &  Cookson,  but  on  account  of  the  '  Europe,' 
"  which  was  an  older  debt  of  some  days  before.    I  said  I  was  just  going 
"  away,  and  I  would  see  and  straighten  it  upon  Monilay.     J    was  going 
"  away  early,  at  half-past  one.     I  was  going  to  the  country  to  St.  Plilaire 
**  by  the  2  o'clock  train.    'I'hat  is  all  that  transpired  on  the  Saturday 
^'  between  mo  and  Benac."    Then  he  goes  on   to  speak  of  what  sub- 
sequently took  place.    "  I  received  a  visit  from  Kirkpatrick  that  after- 
"  noon  about  10  minutes  after  Benac  was  gone.    Mr.  Kirkpatrick  came 
"  to  my  office,  and  asked  for  some  money  on  that  debt  of  the  '  Swan." 
"  I  said  I  could  not  give  him  the  whole.     He  said,  '  Give  me  some.'     1 
"  said, '  1  have  given  Mr.  Kershaw  all  I  had,  and  1  suppose  he  will  give 
"  you  some.'    That  was  all  that  transpii-ed  at  that  interview.     Mr.  Kirk 
"  Patrick  then  wont  away,  but  came  back  in  ")  or  10  minutes.     I  fancy, 
^'  from  the  direction  which  1  eaw  hiui  coming  from,  that  he  went  to  Mr. 
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"  Kershaw's.    He  said  that  Mr.  Kershaw  had  said  that  he  had  no  money 

"  for  him.    I  said  I  supposed  he  had  applied  it  to  some  other  account.        a 

"  He  then  asked  me  if  I  could  not  give  him  some,  and  I  then  gave  him  tiickeral. 

"  a  cheque,  I  think,  for  4,()0U  dollars.     I  did  not  take  a  receipt  for  that 

"  payment,  to  the  best  of  my  recollection.    The  cheque  was  made  pay- 

"  able  to  the  firm's  order.     I  do   not  recollect  whether  it  was  that 

"  Saturday  or  the  Monday  following  that  he  told  me  that  he  would  look 

"  to  me  for  the  account-     He  saitl  I  was  not  to  pay  any  more  money  to 

"  Mr.  Kershaw,  but  that  he  lookeil  to  me  for  the  entire  amount  of  the 

"  wheat  purchased.    I  paid  Mr.  Kirkpatrick  afterwards  5,000  dollars, 

"  either  on  the  Monday  or  the  Tuesday  following."    Then  the  question 

is  put,  "  Is  it  not  a  fact  that  Mr.  Kirkpatrick,  time  after  time,  and  after 

'•  payment  by  you  of  4,000  or  5,000  dollars,  dunned  you  for  the  payment 

"  of  the  balance  of  the  cargo  of  the  '  Swan  ?  '  Answer : — Yes,  on  several 

"  occasions  he  asked  me  for  the  balance.     I  saw  Mi-.  Kershaw  on  the 

"  Monday.    He  told  me  that  he  had  sent  Benac  over  to  say  that  he 

''  would  not  accept  that  payment  on  account  of  Kirkpatrick  &  Cookson, 

"  and  to  cancel  that  receipt  and  put  it  to  the  account  of  the   '  Europe,' 

"  which  was  due  long  before  that  to  which  he  had  paid  it.     I  said  it  was 

"  no  use  doing  anything  about  the  matter,  it  could    easily  be  explained. 

"  He  said  the  money  was  for  the  '  Euiope's  cargo,  which  was  due  before 

'•  that,  and  that  he  had  sent  Benac  over  to  say  so.     I  refused  to  cancel 

"  it.     I  did  not  think  it  was  worth  while  to  cancel  it.     I  said  to  Mr.  Ker- 

"  shaw  it  was  much  better  to  leave  it  as  it  was  and  explain  the  circum- 

"  stances.  I  got  the  '  Europe's  '  wheat  from  Mr.  Kershaw,  who  had  given 

"  a  '  Bailee  '  receipt  to  the  Bank  of  Montreal."    Then  he  says,  "  When 

"  Mr.  Kirkpatrick  came  to  my  office  I  told  hiui  that  the  $8,000  I  had 

"  paid  I  expected  Mr.  Kershaw  would  give  him  soma  of  it.     I  did  say  in 

"  my  deposition  before  the  police  magistrate  that  I  said  to  Mr.  Kirk- 

"  Patrick  that  I  expected  the  8,000  dollars  I  had  given  to  Benac  was  for 

"  him  (Kirkpatrick).    1  had  previously  promised   Kirkpatrick  to  pay 

"  him  his  account  on  that  day."    Then  there  is  a  little   explanation  on 

his  re-cross-examination,  the  question  being,  "  You  have  stated  in  answer 

"  to  Mr.  Kerr,  that  you  have  sworn  in  your  deposition  at  the  Police 

'•  Court  that  you  had  told  Mr.  Kirkpatrick  on  the  18th  of  July  that  you 

••  were  unc'»r  the  impression  that  you  had  paid  Mr.  Benac  8,000  dollars 

••  which  yo      xpected  was  for  him,  did  you  not  also  state,  to  complete 

•'  the  same  sentence  which  did  not  end  there,  the  following  words,  *  but 

'■  as  there  were  other  accounts  running  between  Mr.   Kershaw  and  me 

"  that  it  had  been  applied  to  something  else  ?'  Answer  :  I  did." 

There  is  also  the  evidence  of  Benac,  which  does  not  throw  much 
more  light  upon  the  main  question  in  the  cause,  how  and  under  what 
circumstances  the  invoice  was  given  to  him,  and  he  wrote  the  receipt. 
He  gives  a  short  account  of  what  took  place  at  the  interview,  but  with- 
out stating  the  circumstances  under  which  he  receiveil   the  invoice  or 
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wrote  upon  it.  He  only  refers  to  it  incidentally  by  saying,  ''  I  brought 
"  back  the  cheque  to  the  office  and  handed  it  to  Mr.  Ivershaw.  Mr. 
"  Kershaw  as-ked  me  if  it  was  intended  for  any  particular  account.  I 
"  said  to  Mr.  Kershaw,  •  No  ;  Mr.  Stevenson  did  not  tell  me  anything 
"  '  about  it,  but  I  think  I  gave  a  receipt  for  the  money  on  Mr.  Kirk- 
"  '  Patrick's  invoice.'  "  Then  he  further  says :  "  I  was  in  a  great  liurry, 
"  and  I  took  the  first  invoice  in  order  to  acknowletlge  the  sum  which  I 
"  received  from  Stevenson.  It  was  merely  accidental ;  if  it  had  been 
"  another  account  it  would  have  been  the  same  thing.  There  were  a 
"  lot  of  accounts  together.  Generally  we  do  the  same  thing  in  all  the 
"  houses  where  we  are  doing  business.  This  does  not  appear  to  their 
Lordships  a  very  probable  statement,  considering  the  importance 
attached  by  the  Canadian  Law,  somewliat  greater  than  that  attached  by 
our  law,  to  instruments  of  this  description. 

The  judgments  of  the  two  Courts  are  very  short.  The  first  is  the 
judgment  of  Mr.  Justice  Mackay,  who,  as  their  Lordships  understand, 
had  the  witnesses  before  him.  It  consists,  as  far  as  the  decision  on  the 
point  in  the  cause  is  concerned,  in  these  words  :  "  Considering  that  the 
'*  defendant  on  the  J  8th  day  of  July  last  received  8,000  dollars,  money 
"  for  plaintiffs,  as  alleged,  from  J.  B.  Stevenson  &  Co.,  purchasers  of 
"  plaintiffs'  wheat,  that  at  the  time  of  i)ayment  of  it  J.  B.  Stevenson  & 
"  Co.,  meant  it  for  plaintiffs."  Their  Lordships,  therefore,  observe  that 
Mr.  Justice  Mackay  finds  as  a  fact  that  the  money  was  meant,  that  is, 
meant  by  Stevenson,  for  the  plaintifis.  lie  goes  on  to  say.  "  And 
"  defendant  so  ex|)ressed  it  by  the  account  rendered  and  receipt  given 
"  to  the  said  J,  B.  Stevenson  it  Co.,  on  the  said  18th  day  of  July  last, 
"  against  which  defendant  cannot  go,  certainly  not  under  his  plea 
"  pleaded  (mere  general  issue)."' 

Their  Ix)rdships  do  not  read  this  judgment  as  ruling  that  the  receipt 
per  se  would  be  conclusive,  and  that  the  plaintiff  could  not  go  against  it : 
but  that  the  receipt  having  been  given,  efFectuHting  the  intention  of  the 
parties,  or  at  all  events  the  intention  of  the  debtor,  who  had  a  right  to 
appropriate  the  payment,  Iv  connot  be  impugned  at  all  events  under 
these  pleadings. 

The  Ju<lgment  of  the  Court  of  Queen's  Bench  recites  what  seem  to 
the  Court  the  most  material  facts  thus:    "  On  the  15th  of  July  1874,  the 
"  said  Thomas  Kershaw,  actmg  as  agent  of  the  respondents,  rendered  to 
"  the  said  J.  B.  Stevenson  &  Co.  an  accoimt  for  8.1 127  .J  bushels  of  amber 
"  MichigHn  wheat,  so  sold  and  delivered  to  the  said  J.  B.  Stevenson  A' 
"  Co.  by   the  rospontlents,   together  with  his  account  for  brokerag.e 
"  making  in  all  the  sum  of  10,200  dollars.    On  the  18th  July,  1874,  the 
"  said  Thom.as  Kershaw  sent  his  clerk  to  the  said  J.  B.  Stevenson  &  Co. 
"  to  get  some  money  ;  the  clerk  received  8,0(X),  dollars,  and  gave  a  receipt 
"  on  account  of  the  respondent's  wheat.    When  he  retuj-ned  the  said 
*'  Thomas  Kershaw  asked  him  if  the  8,000  dollais  was  on  any  particular 
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"  account.   The  clerk  replied  that  he  thought  he  had  given  a  receipt  on  j^p,.siiaw 
"  account  of  the  respondent's  cargo  of  wlieat,  upon  which  the  said        & 
"  Thomas  Kershaw  replied,  "  (jo  back  and  tell  Stevenson."'  After  reciting  trick  et  al. 
the  judgment  of  the  Court  below,  the  Court  of  Queen's  Bench  proceed 
to  say,  "  The  Court  here  see  no  reason  to  alter  the  judgment  of  the  Court 
'•  below.  The  imputation  was  made  by  the  parties  at  the  time  the  receipt 
••  was  given,   and  to  this  date  this   receipt  remains  in  evidence   that 
'•  Stevenson  i)aid  the  J8,U00  to  appellant  on  occount  of  amount  due  to 
•'  respondents." 

The  law  of  Canada  with  respect  to  tlie  appropriation  of  payments 
appears  not  to  differ  materially  from  the  law  of  this  country.  It  is 
rontained  in  tiie  section  1,158  and  the  following  sections  of  their  Civil 
Code.  Sections  1,1.58  is  in  these  terms  :  "  A  debtor  of  several  debts  has 
'•  tiie  right  of  declaring,  when  he  pays,  what  debt  he  means  to  dis- 
'•  charge.'  This  is  very  mucli  a  repetition  of  a  similar  provision  in  the 
i'ode  Napoleon,  the  co:nmentators  on  which  paraphrase  the  expression 
"  when  he  pays  "  by  the  expression  "  at  the  instant  or  the  moment  of 
"  payment."  Section  1,I0(J  runs  thus  :  "  When  a  debtor  of  several  debts 
"  has  accepted  a  receipt  by  which  the  creditor  has  iuiputod  what  ho  has 
•■  received  in  discharge  specially  of  one  of  the  debts,  tlie  debtor  cannot 

•  afterwards  require  the  imputation  to  be  made  upon  a  different  debt, 
'•  except  upon  grounds  for  which  contracts  may  be  avoide  I,'  which  are 
to  be  found  in  Article  '■)".» I,  which  declares  that  contracts  niiiy  be  avoided 
on  tlie  ground  of  fraud  and  error,  and  other  grounds  very  similar  to 
tlioso  on  which  they  are  avoiilablo  in  this  country.  Then  section  1,161 
siiys :  "  When  the  receipt  makes  no  special  imputation,  the   payment 

•  must  be  imputed  in  discharge  of  the  debt  actually  payable  which  the 
••  debtor  has  at  the  time  the  greater  interest  in  paying,"  ami  so  on.  The 
niily  observation  their  Lordships  think  it  necessary  to  make  upon  those 
provisions  in  the  (,'oilo  is,  that  Iney  seem  to  attach  somewhat  more 
importance,  as  indeed  the  Code  Napoleon  does,  to  the  writtt-n  evidence 
of  an  appropriation  than  is  attached  to  it  in  this  country,  the  object 
being,  no  iloubt..  as  far  as  possible  to  avoid  contradictions  of  parol 
evidence. 

Such  being  the  facts  of  this  case,  and  the  law  applicable  to  them, 
their  Lordships  have  to  determine,  not  what  decision  they  might  have 
coine  to  if  they  had  heard  the  case  as  a  Court  of  First  Instance,  but 
whother  it  has  l)C('n  established  that  the  Courts  below  were  wrong  in 
tlu'ir  findings,  which  their  Lordships  regard  as  in  a  great  mosure  iind- 
nigs  of  fact. 

Un<loubtodly  the  evidence  of  Stevenson  ami  of  Benac  was  far  from 
satisfactory,  and  it  is  open  to  argument  upon  that  evidence  that  the 
I'hoice  of  the  particular  invoice  on  which  the  receipt  was  written  was 
merely  a  matter  of  chance,  without  the  intention  of  appropriating  the 
jiayment  to  any  particular  debt.     But  there   having   boon   a   finding  of 
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Kersliaw  ^^^^  *"  ^"^^^  Courts  that  it  was  the  intention  of  Stevenson  to  appropriate 
Klrkna-  '^^  payment  to  tho  debt  of  the  plaintiff,  their  Lordships  are  unable  to 
irU'k  el  ul.  say  that  the  evidence  did  not  warrant  such  a  finding.  Assuming  this 
intention,  they  agree  with  the  Courts  that  upon  the  giving  of  the  cheque 
by  Stevenson,  and  the  receipt  by  Benac,  who  was  sent  by  Mr.  Kershaw 
for  the  purpose  of  receiving  the  money,  and  would  therefore  be  acting 
within  the  scope  of  his  authority  in  giving  the  receipt,  there  was  an 
appropriation  of  the  payment  to  the  debt  of  the  plaintiffs. 

That  being  so,  Mr.  Kershaw  himself  could  not  change  the  appro- 
priation, although  he  appears  to  have  desired  to  do  so. 

But  it  has  been  contended  that  there  was  a  change  of  t  ae  appro 
priation  by  the  consent  of  Stevenson  and  Kirkpatrick. 

Their  Lordships  do  not  think  it  necessary  to  determine?  whether, 
considering  that  Ivevshaw  received  this  payment  on  behalf  of  a  third 
person,  an  agreement  by  Kershaw  and  Stevenson  could  have  had  the 
effect  of  changing  the  appropriation  of  the  payment  as  against  Kirkpatrick, 
because  they  concur  in  what  they  understand  to  be  the  finding  of  the 
Court  of  Queen's  Bench,  that  Stevenson  did  not  agree  to  any  change  of 
the  appropriation  of  the  payment.  lie  appears  to  have  given  an  evasive 
answer  upon  the  Saturday,  and  to  have  spoken  again  evasively  upon  the 
.Monday.  But  the  fact  remains  that  he  refused  to  alter  the  receipt,  and 
their  Lordships  do  not  think  the  Court  wrong  in  attaching  great  weight 
to  the  fact  that  the  receipt  remained  in  the  terms  in  which  it  was 
originally  written. 

It  has  been  further  contended,  that  what  took  place  between 
Kirkpatrick,  Stevenson  and  Kershaw  on  the  Monday  amounted  to  an 
agreement  of  all  the  parties  to  a  chnnge  in  the  appropriation  of  the 
payment.  It  is  true  that  Mr.  Kirkpatrick  appears  to  have  tried  to  get  as 
much  as  he  possibly  could,  and  to  have  got  somewhat  too  much,  which 
possibly  he  will  have  to  account  for  to  Stevenson's  estate.  But  be  that 
as  it  may,  he  does  not  appears  to  be  made  out  that  there  was  any 
rescision  of  the  appropriation  of  payment  by  the  consent  of  all  parties. 
Their  Lordships  are  further  disposed  to  think  that  if  such  a  defence 
had  been  set  up  it  ought  to  have  been  specially  pleaded,as  the  rescission 
of  a  contract  is  required  to  be  by  the  Code  of  Civil  Procedure,  the 
appropriation  of  a  payment  being  put  upon  the  footing  of  a  contract  by 
the  Canailian  law. 

Their  Lordships  think  it  right  to  say  th»t  no  imputation  can  properly 
be  made  against  Mr.  Kershaw  for  his  conduct.  Considering  that  Mr. 
Kirkpatrick  received  the  sums  which  he  did  from  Mr.  Stevenson,  and 
having  regard  to  all  the  circumstances,  Mr.  Kershaw  may  very  well 
have  thought  that  this  was  a  case  in  which  he  was  justified  in  taking  the 
opinion  of  the  Courts. 

For  these  reasons  their  Lordships  will  humbly  advise   Her  Miyesty 
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that  tlic  decision  ot'tlie  Queens  Bcncli  in  Canada  bo  alKnnod,  and  this  Kerjj]„j^y. 
appeal  bo  disinifiscd,  witli  costs.  & 

Abbott,  Tuit,  IVothersponn  »[•  Abbott,  lor  appellant.  trick  ct  al. 

Kerr  «fc  Carter,  lor  respondents. 
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Montreal,  2ikI  March,  1875. 

Present:  Sii;  Jamks  W.  Coi.vim.e,  Sir  Bakxks  Pkacock,  Sii:  MoXTACiLK 
E.  SMirn,  Sir  Koiikut  P.  Cor,i,ii:i:. 

KlNGr.  I'lNSONNEAULT. 

The  judgment  of  their  Lordships  was  delivered  by  Sn:  lvoni:uT  P» 
Cou.iKu: — 

In  order  to  make  this  case  intelligible  asliort  narrativi!  is  necessary. 
General  Napier  Christie  IJurton,  who  possessed  property  in  England  and 
in  Lower  Canada,  made  his  will  on  the  :iOth  December,  1841  the  provi- 
sions of  which  material  to  the  cause  are  as  follows: — He  gave  and  be- 
queathed the  lease  of  the  house  in  England,  in  wliich  he  then  resided, 
and  all  his  household  furniture,  plate,  etc.,  and  all  his  other  effects,  to- 
gether with  all  cash  in  the  house  at  the  time  of  his  decease,  together 
with  all  moneys  duo  to  him,  in  his  own  light,  as  well  as  representative 
and  heir-at  law  of  his  late  father,  <{eneral  Gal)riel  Christie  Burton,  to 
three  trustees  iCreorge  Burton  Hamilton  and  WilliHm  Ilonry  King, 
gentlemen  residing  in  England,  and  Edme  Henry,  described  as  of  La- 
prairie  near  Montreal,  Lower  Canada)  in  trust  lor  investing  the  moneys 
collected  and  the  proceeds  of  the  t-alo  of  the  furniture,  etc.,  in  Govern- 
ment stocks,  and  accunnilating  such  stocks  and  <U\iden(ls,  "  until  "ir* 
in  the  words  of  the  will,  "  Chiistian  Ilarmer,  the  only  chihl  of  my  na- 
tural daughter,  Mary  Ilarmer,  shall  attain  tho  age  of  21  years,  or  day  of 
marriage,  whichever  shall  first  liapi)en,  and  then  [  do  direct  my  saitl 
trustees,  or  the  survivors  or  the  sm-vivor  of  them,  or  the  executors  of 
the  stirvivor,  to  assign  and  transfer  the  whole  of  such  accumulated  prin. 
cipal  fund  or  stock,  and  all  dividends  thereon,  mito  the  said  Christian 
Warmer  for  her  absolute  use  and  benefit  .  .  .  l»ut  in  case  the  said 
Christian  Ilarmer  should  ilie  before  attaining  the  age  of  !il  years,  or 
being  married,  or  the  transfer  of  the  accumulated  stock  being  made  to 
her,  then  I  do  give  and  beiiueath  the  same  luito  Henry  .Tolm  Styrling 
King,  the  eldest  son  of  the  i-aid  William  Henry  King,  his  executors, 
administrators,  and  assigns  absolutely  for  his  or  their  use  and  benefit," 
and  he  directed  his  trustees  to  assign  the  same  accordingly. 

In  a  subsequent  part  of  the  will   ho  bequeathed  the  residue  of  his 
estate  and  effects  to  Christian  Ilarmer  absolutely  on  her  attaining  the 
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fi;5'o  of  lil  years,  Imt  in  the  event  of  her  dying  uinler  ago  to  Henry  John 
Styiiing  King. 

Jiy  a  coilicil  (hitod  the  2.'>r(l  of  Dec^oniher,  IS.Il,  lie  direotod  Eilme 
Ifenry  to  s^U  his  (hvolling  house  and  land  adjoining  in  Fjower  Canada, 
to  deduct  out  of  the  purchase  money  all  that  may  he  duo  to  Henry  for 
the  expenses  of  the  sale,  and  his  trouble  in  collecting  the  rents  of  the 
house  and  of  the  real  estates  and  seigniories  of  tiio  testator  in  (Janada, 
and  then  to  pay  over  to  the  olher  trustees  "the  balance  ofsuchpnr- 
chase  money,  and  of  all  otiier  moneys  and  rents  duo  to  mo  which  have 
or  may  come  into  the  hand*  of  the  siid  Edmr  lEein-y  or  his  heirs  in 
maimer  aforesaid,  in  order  that  tlie  balance  may  l)e  inve-.ted  in  Govefn- 
ment  stock  in  Enghmd,  upon  and  for  tlic^  same  trusts  and  persons  to 
whom  I  have  in  the  said  will  beiiueathed  the  rest  and  residno  of  my 
estate  and  effects." 

'I'he  testator  ilied  in  January,  IS.'i'i. 

Christian  I  [armor  dietl  in  A  i)ril,  1847,  at  the  ago  of  22  years,  un- 
married. 

i)n  the  3Ist  December,  1<S;>0,  Edme  Henry,  the  Canadian  executor, 
with  the  consent  of  his  English  co-executors,  sold,  by  deeil  of  that  date, 
to  Pinaoneiiult,  the  defendant,  a  relative  of  his,  the  uncollected  rents  of 
of  the  seigniories  of  the  testator  in  Cannda  for  a  sum  of  £i,'.H)'J. 

On  the  18th  of  December,  I  S;i9,  nearly  ;10  years  after  tho  above- 
mentioned  transaction,  Henry  .Fohn  Styrling  King  filed  a  declaration  in 
an  action  against  rMiisounoault  and  (ieorge  J'.urton  Hatnilton,  tlio  last 
surviving  executor  and  trustee  of  the  testator,  in  whicli  he  set  out  the 
will  without  the  coiiicil,  av<M'red  th^tt  (.'hi'istiana  Harmer  had  died  under 
age  and  unmarried,  ami  before  any  transfer  to  her  ;  that  IaIuio  Henry 
had  i'rauilulontly  concealed  from  liis  co-executors  the  .amount  of  the 
uncollected  rents  due  to  the  testator,  which  amounted  to  r))),()()LI/. ;  that 
1)}'^  false  representations  of  Henry  an<l  J'insonneault  the  otlier  executors 
v.'ere  in<iu<'c(l  to  agree  to  tlu;  sale  to  Pinsonneault  ;  he  prayed  that  the 
Wee  I  of  Docemb(!r  .'Jl,  is;;',l,  should  lie  cancelled,  that 'I'insonneault 
snould  account  for  all  the  arrears  with  intenvst  and  pmfits,  or  in  default 
shoukl  pay  to  him  4S(),(J()(»  dollars.  Ontlu^  tiling  of  the  declaration  a 
buri.al  certiticate  was  filed  with  it,  wiicroin  it  is  state(l  tliat,  at  the  time 
of  her  death,  ]\Iiss  Harmer  was  aged  22. 

This  a<'tion  was  brought  when  the  defendant  and  his  family  were  in 
Europe,  intending  to  take  a  lengthened  tour.  The  statement  that  Miss 
Harmer  died  under  ago  is  admitted  by  Mi-.  Laflamme,  the  .\dvocnte  and 
Attorney  of  tho  plaintifr,  to  have  been  false  to  his  knowledge,  and 
inserted  in  the  declaration  by  him  to  prevent  its  being  dennu-rablo.  H' 
the  plaintifi"s  right  to  sue,  ;is  it  is  now  contended  for,  had  been  stated, 
viz.,  that,  notwithstanding  Miss  Harmer  attained  her  majority,  neverthe- 
le.ss  tho  gift  over  to  the  plaintiff'  took  eHbct  because  no  transfer  had 
actually  been  made  to  her,  the  declaration  might  have  been  met   by 


pRivv  couNcn. 


l»f;i 


to  Henry  John 


»1'  22  years,  un- 


ci (loniurrer,  upon    the  argiuncnt  ofwliioh   the  plaintift's  riglit  to  sue 
could  have  heon  cleuided  without  an  enqtiUte  hoing  necessary  if  the  deci- 
sion had  been  against  him,  and  the  defenthmt's   presence  in   Canada 
might  not  have  been  required.     It  has  been  suggested  that  the  object 
ol"  this  false  statement  was  to  compel  the  plaintiffs  return  to  Canada,  to 
work  on  his  tears  by  the  respect  of  an  inquiry  into  transactions  thirty 
years  old,  and  to  drive  him  to  a  compromise.     Be  this  as  it  may,  ^Ir. 
Plnsonnoault  when  he  heard  of  the  action  hastone<l   to  Canada,  and 
arrived  at  Montreal  on  the  2Jth  of  May,  1S70.    Communications  took 
place  between  his  legal  advisers  and  those  of  the  plaintiff,  in  the  course 
of  which  a  propor^ition   for  settling  the   action  of  ;JO,OD()  dollars  was  dis- 
cussed.   Mr.  Pinsonneault,  however,  states  that  on  Saturday  the  4th  ot 
June  he  had  determined  to  plead  to  the  action,  and  had  given  instruc- 
tructions   for  that   purpose.     On  that   same  4th   of  June  Mr.  Laflamme 
obtained  a  foreclosure  of  the  pleadings  in  the  suit.     The  defendant,  pro- 
bably more  alarmeil  than  he  need  have  been  at  this  procedure,  went  to 
Mr,   LaHamme  (who  had  been  a  personal  friend  of  his)  on  tlio  Saturday 
morning  without  consulting  his  Attorney  or  Counsel,  and   in  the  course 
of  the  day  the  following  document  was  drawn  up  by  Mr.  Latlamme  : — 
"  Henry  .1.  S.  King,  PlaiutifV,  and  All'red  Pinsoneault,  Defendant. 

^^  Memorandum. 
"  It   is  agreed   that  this   case  is   to  be  settled   upon    the   following 
ti:'rms,  viz  : — 

"  I.  'I'iie  defendant  is  to  pay  to  the  plaintitl' thirty  tliousand  <loliars 
ill  full  settlt'iiient  of  tiu'  airtion,  wliii'li  is  to  be  at  once  di ■.■listed  from, 
llio  defendant  paving  costs  to  tiie  iiiiiount  of  (ilty  <lollars 

"  L'.  Of  the  above  sum  of  thirty  thoii>;iiiil  di)llars,  liftei'U  tliousand 
ilollars  siiall  i)e  paid  inuuediately,  and  lin'  iviuainiiig  fiftcon  tliousand 
'lollars  shall  be  invested  in  liypotheiiui's,  or  other  approved  securities, 
in  tiie  joint  name.-  of  II.  Cottc  and  Tliomas  W.  Hitrliio,  i-isiiuires,  in  trust 
to  i)ay  tlie  interest  upon  sucii  investnu'iit  during  the  peiioil  extending 
lioiu  this  date  to  the  thnty-lirst  Decembei',  one  tiiousiind  eigiit  iiuiidred 
and  seventy-seyen,  to  the  plaintiff,  at  tiie  rate  of  five  j)er  cunt,  per 
annum,  payable  semi-annually,  and  to  ti-ansfiu'  tiio  capital  to  him  (tlu- 
plaintitl")  or  his  representatives  at  the  expiration  of  that  time,  provided 
no  action  shall  have  been  brought  by  the  representatives  of  tlie  late 
'./'hristiana  Ilarmer  against  Mr.  I'insoneaiilt  or  his  representatives  for 
or  in  respect  of  any  of  the  rents,  monies,  or  matters  oi  things  mentioned 
in  the  Declaration  of  this  cause,  or  under  and  in  virtue  of  the  will  of  the 
late  (leneral  Christie  ;  ami  provided  any  such  action  hm  been  brought, 
that  it  shall  have  been  finally  dismisseil  or  dis{)Osed  of  ;  and  if  any  such 
action  is  instituted,  then  Mr.  Pinsonneault  sliall  pay  the  interest  of  five 
per  cent,  to  the  said  ti  istees,  who  slifdl  tieposit  tlie  same  under  the 
a'nove  trust  to  await  the  final  decision  of  this  action. 

"  o.  If  at  the  expiration  of  the  said  time  (on  the  thirty-first  Decern- 
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King      '"^'''  °""  tlioiisand  f>ight  Imndrod  and  sevonty-sovon)  hiujIi  an  action  «IjaH 
lMn*on-    ^'®  ponding,  tlio  capital  shall  only  bo  paid  upon  the  wvini!  being  finally  di>- 
iiiiult.     missed. 

"  4.  If  such  action  shall  bo  brought  within  the  said  lun-iod  of  seven 
years,  and  shall  bo  linally  dooidod  againgt  Mr.  I'insonoatilt,  the  invest- 
ment of  the  said  smn  of  liltoon  tliousand  dollars  shall  be  transferred  to 
Mr.  rinsonneault  together  with  the  interest  added  thereto. 

"  ").  If  Mr.  I'insoncault  prefers  it,  the  sum  of  lifteen  thousand  dol- 
lars may  be  deposited  in  any  chartered  bank  of  this  city  selected  by 
him,  in  the  names  of  3Ir.  Cotto  and  Mr.  Uitchie,  subject  to  the  foregoin.i: 
trust. 

"  Montreal,  June  4,  1870. 

"  (Signed,)        Am'iikd  I'lXsoMvvri/r. 
Ji.  Lai'I.ammi;, 
"  Atlorney  for  the  mid  J.  <!>'.  Kinff. '' 

The  agreement,  whicli^in  the  languwge  of  the  Canadian  law,  is 
termed  a  '•  transaction,  "  though  made  on  the  i)th  of  .lune,  is  dated  on 
the  4tli.  Mr.  Lafluiuuie,  after  the  signing  of  the  agreement,  gave  the 
defendant  a  letter  adtlressed  to  Mr  Cassidy,  his  counsel  ami  attorney 
to  the  etfoct  that  the  cause  wa^  stayed  and  the  foreelosin-o  removed 
"  jusqu'a  nouvel  avis." 

Mr.  Latlamme  ileposes  tliat  he  Ind  authority  from  the  plaintiff  to 
enter  into  this  agreement,  and  that  lie  so  informed  the  defendant  ;  an<l 
it  is  manifest  tljat  the  defendant  at  the  time  sui»posed  that  he  had  such 
authority. 

On  the  next  day  the  defendant's  legal  advisers  satislied  him  that 
the  agrcf  inent  lie  had  made  was  an  improvident  one,  and  intimated 
their  opinion  that  the  plaintiff  had  no  cause  of  action. 

On  the  loth  of  .June  the  defendant  executed  a  notarial  instrument 
revoking  the  agreement,  on  the  ground  (among  others)  that  it  hatl  tiot 
been  accepted  by  the  plaintiff,  which  instrument  was  served  on  that 
day  on  Mr.  LaHamme. 

On  the  IJth  of  June  plaintiff  wrote  and  sent  a  letter  to  the  defend- 
ant, notifying  that  he  was  i)repared  to  carry  out  the  agreement  and  to 
desist  from  the  action  on  the  payment  of  the  oO,OUO  dollars  as  therein 
provided. 

From  this  time  the  plaintiff  attempted  to  enforce  the  compromise, 
and  the  defendant  to  resist  its  enforcement,  by  all  means  in  their 
power. 

The  defendant  sought  to  put  in  pleas  to  the  action,  and  succeeded 
in  spite  of  the  plaintiffs  opposition  on  the  ground  of  the  settlement. 

The  plaintiff  prayed  for  judgment  in  the  action,  in  the  terms  of  the 
compromise,  but  this  was  refused  on  the  ground  that  the  defendant  ha<t 
been  admitted  to  plead. 

In  January,  bSTl,  the  plaintiff  commenced  a  fresh  action  on  the 
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agreement  or  "  transiu5tion  "  of  tho  r)th  of  June,  1870,  iivemn}*  his  own 
iou(lines8  to  porfonn  it,  and  ofl'«iing  to  perform  it,  and  praying  that  the 
dofonchuit  might  ho  compollod  to  perform  it.  This  action  is  the  suhjoct 
matter  of  the  present  appoal. 

The  main  grounds  of  dofonco  raised  hy  tlio  phias  to  tlie  action  v/ove 
in  substance — 

1.  That  the  action  was  not  maintainahlo  during  tlio  pendency  of  the 
original  action,  because  they  were  for  substantially  the  same  cause  ;  or, 
if  that  were  not  so,  that  the  discontinuance  of  tlie  first  action  was  a  con- 
dition precedent,  under  the  "  transaction,"  to  tho  bringing  of  tlio 
second. 

2.  That  the  proceedings  by  which  the  defendant  had  been  admit. 

ted  to  plead  in  the  original  action,  and  tho  motion  of  the  pbiintifl'for 
judgment  in  terms  of  tho  compromise  had  bwn  rejected,  were,  in  effect, 
a  judgment  adverse  to  the  plaintiffs  right  to  enforce  the  "  transaction.'' 

li.  Tiiat  the  "  transaction  "  was  )iot  intended  to  be  final,  but  to  be 
conditional  on  its  ratification  by  the  Court. 

4.  That  Mr.  Lafiamme  had  not  authority  to  make  it. 

0.  That  the  defemlant  was  onfcitleil  to  be  relieved  from  it  on  the 
ground  of  mistake  or  surprise  or  fraud. 

The  three  last,  with  some  otiior  grounds,  were  taken  by  the  same 
(the  thirdi  ploa. 

These  ipiestions,  after  a  multiplicity  of  pleailings  and  interlocutory 
proceedings  which  it  is  utiedless  to  particulari/ii  fiu'ther,  came  before 
the  Su|)erior  Coiu't,  when  juilgment  was  pronounced  by  Mr.  Justice 
Beaudry. 

That  judgment  is  to  the  effect  that  the  pen  lency  of  the  first  suit  is 
not  a  bar  to  the  maintenance  of  the  second,  and  that  the  defence  in  the 
nature  of  resjitdicala  raised  by  the  sotsond  plea  also  failo  1,  but  that  the 
suit  should  bo  dismisseil  on  tho  ground  that  Mr.  Lallainme  had  not  suf. 
ficient  general  authority,  as  Attorney  and  Counsel  in  the  case,  to  bind 
his  client  by  the  agreement  in  <|uestion,  and  that  no  special  authority 
had  been  i)roved,  and  that  tho  ratification  by  the  plaintiff  of  tho  1 J  th 
of  June  after  the  defendant's  repudiation  of  the  lOtli,  was  too  late. 

On  the  ai)peal  to  the  Court  of  Queen's  Bench  that  Court  held — 

1.  That  the  second  action  was  not  maintainable  as  long  as  the  first 
was  pending. 

2.  That,  although  the  plaintiff  might  have  enforced  the  "  transac- 
tion" in  the  first  action,  he  had  not  done  so  by  the  proper  pleading. 

Tho  reasons  of  this  Judgment  are  thus  statetl  by  Chief  Justice 
Duval : — 

"  I  express  no  opinion  on  the  validity  of  tho  settlement  pleaded, 
but  1  hold  that  no  separHte  action  can  be  brought  on  it,  pending  tho 
first  action  instituted.  King  ought  to  have  discontinued  his  first  action 
brought,  before  instituting  the  2>resent,  or  to  have  pleaded  this  as  an 
incident  to  the  first." 
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Tlio  Court  tlionnipon  (roulliinnd  tho  thiil^inoiit  of  tlin  ('diiiI  below 
hut  not  lor  tho  roaHoiis  tliorciii  iillcjiod, "  revpi'sin^  liliorty  to  tlio  ilofond- 
itnt  to  r(!>ort  to  any  iiu>iiiin  lie  may  l)0  adviscil  for  tlio  purpose  of  putting 
ill  forco  tlio  transaction.  " 

In  giving;  tliiM  •riiilginont  the  Court  wan  far  from  Itoin^;  unanimoiH. 

Judi^es  Tam;lioroau  and  >roiik  dinsont  from  it,  lioldin;;  that  the  ac- 
tion was  niaintaiiiahlo,  and  the  I'laintilVs  wcro  ontitlod  to  siiccopd  upon 
the  merits.  Tht*  judpiiont  is  that  olChiff  .listico  Diiviil,  .lud^ios  Poletti- 
and  Hadgloy,  thi>  lalti'r  of  whom,  thou;:h  suhscriliing  to  th«\jiid;iinont. 
and  lioldin<;  that  the  action  was  imt  niaintainahle  ponding  the  former 
action,  iloiihttcd  whetln-r  ''th(»  tiaiisiiction"  was  not  properly  ph^aded  in 
tho  tiist  action,  and,  cxpressiu;'  a  rt'j:rei  in  which  their  lordships  sympa- 
thize, that  the  Coiiil  iiavin^  all  the  cvideiic(*  liefore  them  lor  deiiidiii;; 
tlio  merits  should  leel  themselves  iinahle  to  do  so,  gives  his  own  opinion 
in  favor  of  the  defendant. 

Their  lordships  concur  with  the  Superior  Court  and  with  Judges 
Taschereau  and  Monk  that  the  pendency  of  the  first  action  was  not  a 
liar  to  the  institution  of  tho  second. 

Tho  actions  were  not  for  the  same  cause.  Tho  first  action  was 
hroufiht  against  riiisoneault  and  Hamilton,  for  tho  i)urpose  of  settin;: 
aside  a  deed  ol  ix;!',!,  and  ohtaining  an  ac(!ount  of  the  full  amount  of  the 
Mim  receiveil  l>y  I'insoneault  with  payment  thereof;  or,  in  ilofault  of 
such  account  and  payment  for  daiiuijics.  The  second  action  was  hrought 
against  I'insoneault  alone  to  enforce  an  agreement  of  INTO,  and  not  only 
to  obtain  piiymeiit  of  a  sum  of  money,  but  to  enforco  the  settlement  of 
another  sum  uiion  trusts  wholly  outside  of  and  coUateial  to  the  first 
action.  Nor  was  the  (lisconlinuaiice  of  the  first  action  a  condition  pre- 
cedent under  the  ajiieciuent  to  enl'orcing  that  agreement  by  action. 
The  performance  by  tin-  parties  of  their  parts  of  tho  agreement  respec- 
tively, were,  in  their  lord-hip's  opinion,  concurrent  conditions,  and  this 
being  so,  it  wfis  .sutlicicut  for  the  jilaintiil' to  aver  in  his  di'claration  that 
he  had  been  and  w.-is  ready  and  willing  and  that  he  olfeied  to  perform 
his  pait,  viz.,  discontinuance  of  the  fust  acti(»u  on  the  defendant  per- 
forming his  part  of  the  agreement.  'I'lieir  lordships  are  further  of  opi- 
nion that  he  has  no  made  step  inconsistent  with  this  averment,  and  they 
find  that  it  is  proved  in  fact. 

Although  the  form  of  procedure  ditl'ers  in  Kngland  and  Canada, 
some  ob-ervatious  of  the  vii.'e-cliancellor  Turner  in  Askey  i'.  Wellington 
|U  Hare,  (i.")|  aie  applicable  in  i)rincii)Ie  ami  in  reason  to  the  present 
suit.  The  vice-chancellor  ob>erved  that  some  which  he  referred  to 
"  ajjpear  to  establish  that,  at  least  in  cases  where  the  compromise  goes 
beyond  the  ordinary  range  of  the  court  in  the  e.Ksting  suit,  and  the 
right  to  enforce  the  agreement  in  that  suit  is  disputed,  the  proper 
course  of  proceeding  for  enforcing  it  is  by  bill  for  specific  performance, 
and  not  by  motion  or  petition  in  the  original  suit   to  stay  the  pioceed- 
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ingH,  n»<l  I  think  that  d  fortiori,  this  iiiiiHt  ho  thn  riisi«  whoro  tho  nj»roo. 
ment  itMsli  is  (liH^)llto(l."  It  may  ho  coiloctod  tiiiit  tlio  imttiiij^  iukmkI  to 
tho  original  suit  in  that  ouho  wuu  not  iloomoil  a  comlition  procodont  to 
instituing  tho  Hoeond. 

It  hccomoH,  thoroforo,  unnocosHnry  to  dccido  nhotht'i-  or  not  tho 
Iilaintiffrould  havi^'nlorctid  tho  '♦  tnins*aotion  "  in  tho  first  action,  or 
whether,  it' he  could,  lio  iiau  taken  tho  projjor  Htn[»M  lor  doing  ao. 

For  thoso  reaHonH  thoir  lordshipH  iiro  of  opinion  that  tho  Com t  of 
Queon's  Bonoh  w»»ro  wrong  in  deolining  to  give  jndgnjont  on  the  validity 
of  " tho  transaction  ;  "  it  hocomcs,  thoroloio,  thoir  lordrthips'  dnty  to 
clotormino  thiw  (|U<'stion,  and  to  givo  tln'  judguiont  which  ought  to  havo 
heen  givon  hy  tho  court  of  (iucon's  Hcnch. 

Tho  objection  that  tho  "  tranwacition  '"  was  not  intended  to  l»o  final, 
hut  was  suhjoct  to  Homo  act  of  continnation  hy  tho  Court,  is  not  noticed 
liy  Mr.  .Iu9ti(^o  Beauilry,  who  sooins  to  havo  thoiiglit  his  timling  on  tho 
want  of  authority  sufllciont  to  oxtahiish  tho  third  jilcii  and  to  dispose  of 
tho  suit.  Thoir  lordships  havo  no  doubt  that  it  was  intended  to  be 
linal. 

Tho  next  '.niportant  question  that  arises  is  whether  or  not  Mr. 
riaflanuno  hi'..i  authority  to  bind  his  client  by  it. 

This  question  again  diviili's  itself  into  two: — I.  Had  ^fr.  Lnflaninie 
such  nuthoi'ity  by  reason  of  his  being  counsel  and  attorney  (avocat  and 
iivouc)  in  th(!  case? 

2.  If  not,  iiad  lie  ex|iross  authority  from  the  plaintitl  ? 

Their  Lordships  do  not  consider  it  neces-ary  or  dosiral)lo  for  tho  de- 
termination of  tho  first  of  tho^-o  (luestioiis,  to  inquire  into  tho  extent  of 
tho  authority  to  settle  causes  of  oounsel,  attorneys  or  proctors,  in  this 
country,  founded,  as  it  is,  upon  laws  and  customs  in  a  great  degree  pecu- 
liar to  oursolvoc.  Tho  law  on  this  subject  must  bn  lookeil  for  in  the 
Canadian  Code,  interpreted,  if  its  provisions  are  obsciu'o,  by  the  aid  of 
what  light  can  be  thrown  upon  thorn  by  the  French  law. 

Mr.  Justice  Badgley,  in  his  learned  judgment,  intimates  an  opinion 
(as  their  liordships  understand  him)  that  the  '•  transaction  "  was  inva- 
lid, because  it  was  not  given  etVect  toby  a  "jugement  d  expedient,  " 
and  in  support  of  this  view  he  quotes  the  following  passage  from  Pigeau 
i  1)  Procedure  Civile,  pp.  9  and  359)  : — "On  pout  transiger  on  justice  en 
passant  un  jugement  de  concert  qui  ordonne  ce  dont  les  parties  sont 
convenues  ;  cela  so  fait  trcs  frequemment  au  Chatelet  de  Paris  ofi  I'on 
appelle  cette  vole  expedient.  On  dresse  le  dispositifdu  jugement  sur 
papier  oadinaire,  les  procureurs  le  signent  et  le  font  signer  a  leurs  clients 
lorsquHls  li'ont  pas  de  poitvoir  de  ceuxci,  et  ne  veulent  pas  prendre  sur 
eux  de  signer  sans  jjouvoir,  a  cause  de  I'importance  de  I'affaire.  " 

The  "  transaction"  by  "judgment  d'expedient  "  with  its  formalites 
which  was  only  one  form  of  "  transaction  "  according  to  the  French 
law,  has  not  been  adopted  or  recognized  in  the  Canadian  Code,  which 
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King      *^^^^  ""^  refjuiifi  thut  a  "  trautiiiction  "  shall  l»o  in  any   imrticulur   I'onn. 

*         even  if  it  consists  in  jissentin"'  to  a  jiid^'inont.   Tlio  passai'o  from  rij;eaii. 

imnli.     liowever,  is  not  unimportant  as  l»carin;»  on  tlio  ;;on(M'al  authority  of  pro 

cureurs — for,  if  thoyhavo  not  authority  to  constMit  toa  Judgun'iit,  it  may 

1)0   argued  that   they  cannot   have  t!i«  power  to  settle  a  cause,  and  to 

abandon  or  compromise  tiie  rights  of  their  clients  without  one. 

Mr.  Latlamme  was  hoth  "avocat"  and  "avouc"  Itdoes  not  appear, 
however, that  the  law  gives  liim  any  grcather  authority  in  his  Ibnner 
than  lie  hail  in  his  latter  capa<Mty.  If  lie  had  any  power  analogous  to 
that  of  a  counsel  in  Kngland,  to  settle  a  f^iuse  ■  in  Court,"  it  is  enough 
to  say  that  it  was  not  this  jjower  which  he  exercise<l ;  his  power  wa> 
uierely  that  of  an  ••  avoue  ''. 

No  French  authority  has  been  cited  which  goes  the  length  of  as 
serting  that  an  "avouc  "  has  a  general  power  to  hind  his  client  by  a 
"  transaction  ■' such  as  the  present,  and  some  French  authorities  havi' 
been  cited  which  it  is  contended  establish  the  negative  of  this  propo 
sition. 

Much  reliance  has  been  placed  by  the  Counsel  for  the  defendant  on 
a  passage  iroui  Dallo/'s  "  Itt'-pertoire  de  .lurispruilence  "  (Transaction, 
Art.  4,  s.  r»7i,  wiiicli  runs  thus: — 

"  Un  manlataire  a  til  le  droit  de  transiger  au  nora  de  son  mandat? 
La  negative  resulte  clairemcnt  de  1' Article  I'.ISS,  (,'oilo  \ap.,  a  moins  tjuc 
la  procuration  ne  conlere  expresscmcnt  ce  pouvoir  au  mandataire.  Le 
luandataire  charge  pour  une  scule  atl'aire  ne  pent  transiger  sans  un  poii. 
voir  exprcs.'' 

Article  lOSSof  the  "Code  .\a}»olcon  '  is  almost  identical  with  Arti- 
cle 17().'5  of  the  Canadian  Code,  whicii  is  in  these  terms: 

"  The  mandate  may  be  eithev  special  for  a  particular  business,  or 
general  for  all  the  aifairs  of  the  mandator.  When  general  it  includes 
only  a<'ts  of  administration.  F(»r  the  purpose  of  alienation  or  hypothec- 
ation, and  for  jill  acts  of  ownershii)  other  than  aitsot  administration,  the 
mandate  must  i)ti  express."' 

It  has  been  argued  that  if  the  inability  declared  by  the  French 
Code  to  alienate  and  hyjiotlu'cate  without  express  powers  (tarried  with 
it  the  inability  to  "  transact, "  the  .same  words  in  the  Canadian  Code 
must  have  the  same  eltect. 

The  plaintitf  seeks  to  explain  this  passage  as  referring  only  to  the 
powers  of  ordinary  mandatories,  and  having  no  reference  to  "  avoues,  '" 
who  are  mandatoiies  with  extraordinary  and  exceptional  poweis.  If. 
however,  a  class  of  mamlatories  so  well  known  do  possess  this  excep- 
tional power,  the  omission  of  all  notir(»  of  it  in  the  place  where  notice  of 
it  would  have  been  ai>proi>riate,  or,  indeed,  in  any  part  of  the  exhaustive 
treatise  ofDalloz  concerning  "transaction,"  is  not  a  little  remarka- 
able. 

The  same  iloctrine  is  laid  down  in  other  books  of  authority. 
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inriiiyot's  •'  H^portoirc  <le  .Iiirisprudonee  "  (\'oI.  17,  tiansaetioii,  p. 
■J.I."()  this  is  said  : — 

"  I'll  prociiiciip  oil  maiidataire  peiitil  transiger  an  noin  de  son  com- 
iiieltaiil '.'  II  le  pent  sans  diflitiulte,  si  la  procuration  liii  out  donne  ex- 
jprossoiiuiit  !<•  pouvoir  ;  mais  dans  le  cas  eontrairo  toiito  espcco  do  trans- 
action liii  est  iiitenlite.  " 

The  saiiH^  doctrine  is  laid  down  hy  'rroi>long  ("  droit  t^ivil  Expli- 
•  liic,  "  sec.  2'.).')|,  jiinl  by  other  writers  on  French  law,  without  tlio  sjp- 
jMiscd  oxeeptidii  heiiij;  ever  noticed. 

rnduiilitedly  ••avoues  '  possess  some  powers  l)eyond  those  of  or<li 
nary  mauiiatories  ol  itindinj;  iheir  principal  unless  acts  are  expressly 
disavowed. 

This  siiliject  is  treateil  of  at  some  lenjrth  in  DhUoz's  Ifcportoiro  de 
.lurisprinli'Mce  '  i  l)(''sav<^u,  Secrtioii  ;{,  Article  2'n,  where-  many  instances 
of  such  pinvers  are  iiiven,  '.M,  however,  includinj^  the  power  "  to  trans- 
act." It  is  alsii  treated  more  .succinctly  in  Dalloz's  "  I>ictionnairo  de 
.hirisprudciice,"  tit.  Dcsavcii.  It  is  there*  saiil  that  in  ;.'eMeial  every 
act  <if  a  mandatory  is  void  which  cxcee<ls  tlui  hounds  of  iiis  mandate,  but 
that  it  is  otherwise  with  mandatories  ttd  litem,  who  are  in  some  sense 
otKcijis  of  justice  representiiij^  citizens  befori'  the  tribunals  in  thoe.xer- 
<-iso  oftiieir  profession.  He  thus  sums  141  the  law  :  •' on  clli-t,  jiisfiu'ii 
desaveu  tout  acte  do  ministcre  de  I'avouc,  mandataiio  ml  litem,  quelles 
■  jue  soient  les  conse<|iiences  (|u"il  ontraine.  ost  rcputr  fait  on  ve.tii  du 
pouvoir  lie  sa  partio.  " 

It  appi  ai's  to  their  Lordships  tiiat  full  eflect  may  1)0  ;.'iven  to  the 
meaninji  oi  these  expressions  by  treating  the  "  avoiie  ''  as  able  to  bind 
ills  client  (until  "  desaveu  ")  by  any  proceediii;/  in  the  caune,  though 
taken  without  his  client's  authority,  or  even  !!■  defiance  (if  his  prohibi- 
lion.  The  pluintitl'is  assumed  to  have  authorized  every  claim  made  on 
liis  behalf  in  the  declaration,  the  defendant  every  plea  pleaded  for  him  ; 
for  exami)le.  a  plea  of  tho  statute  of  limitations,  or  a  plea  justifying  a 
lilicl — though  he  may  have  prohibited  their  being  pleaded.  An  illus- 
tration of  this  do«'trine  is  aflbrded  in  the  present  case,  where  tho  plain- 
tiff must  bo  taken  to  have  authorised  his  claim  being  based  on  a  false 
statement  of  the  age  at  which  Miss  llarmcr  dietl,  altiiough  ho  may  pos^ 
>ibly  have  disapproved  of  it.  Such  would  appear  to  be  the  view  tidcen 
of  this  subject  by  tho  I'raiiiers  of  the  Canadian  Code  of  I'rocedure,  Arti- 
cle I'.t")  of  which  is  ill  those  terms  : — 

"  A  disavowal  can  only  be  made  by  tho  party  himself  or  his  attor- 
iit  y.  under  a  special  power,  and  the  party  himself  must  declare  that  he 
■  lid  not  authoiiso  the  act  ol' procedure  which  ho  repudiates." 

Their  bordshij)s  are  of  opinion  that  to  enter  upon  an  agreement 
such  as  "  the  transaction  "  in   <|uestion,   which    was   in  a  great  measure 
collateral  to  the  cause,  and  was  capable  of  being  made  the  subject-mat- 
ter of  a  separate  suit,  cannot  be  properly  termed  an  act  of  procedure  in 
lie  cause. 
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Tlieii-  J.or(Jsliips  liavo  not  tJiscovoroil   in   the   Cana<liaii   codes   anv 
provision  oonlening  upon  "  avoiit's  "  tlie  power  of  entering   into  Iran 
saction  if  they  did  not  before  possess  it.     'I'iie  suhjeet  of"  mandate  "  is 
treated  of  under  tlie  Stli  title  in  five  chapters. 

Article  17U.'5,  which  has  been  above  referred  to,  applied  to  all  man- 
datories, general  and  special. 

Article  1704  is  in  these  terms  : — 

"  The  mandatory  can  <lo  nothing  beyond  the  aiitority  given  or  iui - 
plied  by  tlu!  mandate,  lie  may  do  all  acts  which  are  incidental  to 
such  authority  and  necessary  for  the  execution  of  the  mandaic." 

And  the  api)lication  of  this  rule  to  professional  men  of  various 
classes,  including  "avoues, "'  is  providt^d  for  by  Articl(>  170.") — 

"  ''oweis  granted  to  persons  of  a  certain  profession  or  calling  to  do 
anything  in  the  ordinaiy  course  of  the  business  which  they  follow  need 
not  be  speciliod,  they  are  inferred  I'rom  the  nature  of  such  j)rofession 
or  calling."' 

The  only  mention  of  "  avoues  '  in  the  chii))ter  is  contained   in  Article 

i7;;-2:— 

'•  Advocates,  attorneys,  ami  notaries  are  subject  to  the  general  rules 
contained  in  this  title  i"mandat")  in  so  fai    as   they   can    be   mdeto 
apply.     The  profession  of  advocate   and   attorney   is   regulated  by  tin 
provisions  contained  in  an  Act  intituleil  '  An  .Vet  respecting  the  Bar  ot 
J^wer  Canad.i,  ' 

It  has  been  admitted  that  the  power  contended  for  is  lot  to  lie 
found  in  this  Act. 

There  are  nine  aiticles  in  the  Code  under  the  head  "  transaction,  " 
none  of  which  api)ear  to  have  any  material  bearing  on  the  subject  now 
under  dLscussion. 

It  does  not  appear  to  have  been  the  intention  of  the  framei-s  of  the 
Code  to  invest  ''avocat"  or  "avoues"  with  any  new  or  exceptional 
))owers,  but  rather  to  apply  to  them  t)ie  general  law  with  respect  to 
mandatories  as  far  as  it  was  applicable. 

In  tlieir  I/)rdships'  opinion  Mr.  Lallaumie  had  not  authority,  by 
reason  of  his  being  "  avocat  "  ami  "  avouc  "  to  bind  his  client  by  this 
/•  transaction." 

If  this  be  so,  thi;  next  question  is  whether  any  special  authority  to 
make  this  "transaction"  has  been  proved  ?  It  has  been  admitted  that 
such  special  authority  ne<>d  not  have  been  in  writing. 

The  evidence  relied  upon  by  the  jilaiDtifl  on  this  subject  is  to  bi- 
found  in  an  atlidavid  lUiKlc  by  Air.  Lailainmo  in  the  original  suit,  which 
may  be  referred  to  inasmuch  as  it  has  been  pu^  in  evidence  by  the  plain- 
tifl",  in  which  Mr.  Lattannne  states  : — "The  defendant  then  and  there 
signed  the  same  (the  transaction),  together  with  this  deponent,  on  In- 
half  of  plaintiif,  6//  tr/mm  lie  vanfulhi  authorized.'''  .And  in  his  depo- 
sition as  a  witness  for  the  defendant,  ".Je  Iui  dis  aloi-s  ce  que  mon  client 
consentirait  a  accepter,  que  j'etais  autorise  a  rcgler  sur  ces  bases.  " 
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No  (|ue^tion»  were  put  to  Mr.  i^jitlainnie  by  tlie  |i|.iiiitill'. 

In  tlieir  Loidsliifts'  opinion  these  alie<jati<ins  are  <on-iistent  with  a 
lieHef  whicli  Mr.  Laflamine  may  have  hom'i  tiiir  ontertained,  that  his 
(•haiaii»-r  of"  avone  "  ;;iive  Inm  authority  toeonciudo  the  "  tiansat'tion  " 
Ml.  I-atlamnie  inii~t  ha-  <•  bopn  aware  of  the  itnfiortant^e  to  his  client  of 
provin;:  a  speeiiil  ,Mitliori-/,ation,  and  if  such  liad  l>oen  jiiven,  lie  ini<jlit 
;ind  prribiibly  would  liave  been  called  liy  the  jdaintifl"  to  pime  it.  ("ailed 
by  tlie  defendant,  lie  nii;^ht  still  have  proved  it  by  puttin;.;  in  the  writti;n 
authority,  if  tlie  iiutherity  were  in  writine.  or.  if  it  W(m-<>  ;:iven  by  aver 
bal  eomnr iniritioTi.  by  st;<tin;j;  tin'  efVeet  of  that  roininunication.  and 
where  iin<i  when  it  wa^  made.  Hut  Mr.  i^aHainiue  makes  no  mention 
of  any  s{»  ■  i,*il  authority,  and  in  at.-ence  of  siicli  mention  tiieir  Lordtsiiips 
riinnot  a^'^uiiH-  it. 

'I'hei^'  lieitiL' no  e\  ideni  •' ol' speeiid  aiithoiity.  it  liecomes  ininecc."<- 
saiy  to  deal  witli  the  arirument  on  the  part  of  the  deft-ndjuit,  that, 
althoufih  tiie  •^peei.ii  ii  itlnnity  u(^('.<\  not  have  been  in  writiui:,  still  that 
tlie  proof  of  It,  or.  at  all  ^vent>.  the  coinmenceinent  of  proof,  must  have 
lieen  in  writinir.  aiiij  th.if  no  such  <-()iiimencoiiient  has  liere  lieeii  siiown. 

it  has  bi'en  ennteinled  further,  on  the  p.irt  of  the  plaintiil",  tliat 
even  awstnnin;.'  Mr.  ballamuie  not  t<i  have  been  authorized,  still  the  (Je- 
feiidant.  haviiifj  treated  iiim  as  authorize!,  could  not  recede  from  his 
iiirreomen' .  until  a  reasonable  time  had  elapsed  for  the  ratification  of 
Mr.  batlamme's  act  by  his  priiioijial  :  and.  in  supjioit  of  this  proposition 
a  Tiassajie  from  Toullier  li.i-:  been  (juoted.  It  is  enoui.'li  to  s.-iy  that, 
iissuinin.u  this  tn  be  Canadian  law,  of  which  their  Lordships  are  l)y  no 
no  nieans  satisfied,  in  their  opinion  more  than  a  reasonable  time  for 
iatificati<in  of  the  "transaction'"  liy  tlje  pbiintilf  cad  elapsed,  before  it 
was  repudiate<l  by  the  defendant. 

The  decision  wliidi  their  Lordships  have  come  to  on  the  (|uestion 
of  aiithoiily  disposes  of  the  cause.  It  there  lore  iiecome-i  uiiiieires-ary 
to  determine  the  further  (piestion  which  would  ha\'e  aii.-en  liail  theii 
ilecision  till  this  point  been  otherwise,  whetlwi-  the  defendant  i.s  <;nti 
tied  to  relief  IVoiii  the  aL.'ieenient  on  the  m-oiMid  of  mist.'tke,  surprise,  or 
fraud,  and  their  Lordships  are  spare<l  ;i  -iomewh.it  painful  iiivestipition 
into  many  eireumstances  which  it  liasbHcn  unnecessary  to  notice 

Their  Lordships  will  hiimi>ly  advise  liei  M.-ijesiy  to  reverse  the 
.bhlfmient  of  the  Coiiit  of  (^iK'eti's  Mench.  exi-ept  so  far  as  it  aflirms 
i!iat  of  the  .'^upr'rior  t'oiirf  and  condemns  the  a|>pellant  in  the  costs  of 
the  .Vjipeal  ;  an<l  to  direct  that  tliat  .\pjieal  dostand  dismissed  and  the 
•bulgment  of  the  .'"Superior  Court  aflirmed  in  all  respects  with  the  costs 
el  this  .\ppeal. 

Mr.  />?/,  Q.  * '.,  .'Uid  .Mr.  //.  A.  (Sijl'ard,  (I  C,  for  upindlant. 

Mr.  liovipas  i\w\  Mr,  Knielm  I)i(fhi/,  for  respondent. 
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(.'oili|lltli.V.   I'I'KSKXT  :    TlIK  liUKKN's  Mo.iT  EXCKI.I.KXT  Ma.IKSTY,  I.ORIi  I'ieKHIDRNT,  lidltD 

l*KivY  .Skai.,  Kaki,  111"  DicKiiv,  Mi{.  Skckktvkv  (/'ko.hs,  Mu.  Tkksmjkk. 
PlIILO  LAMMKIN  r.  TlIK  SOUTH  KASTEHN   KAILWAV  COMPANY. 

In  February,  IS7.'>,  P.  lambkin  institiitod  an  nctinii  bef'oro  the  Su- 
perior Court,  Montreal,  ujruinst  tlieS.  E.  Hallway  ('ouijxiny,  tor  tiie  recov. 
ery  ol'$o(),(K)()  chuuaj^es  suH'ered  from  th«»  injurios  .sustained  by  him  on 
or  about  the  I3ti»  August,  1874,  through  the  neglijsenoeor  the  deiendnnts 
whilst  travelling  on  their  line  of  railway.  On  the  liJth  Seiit.,  1^7;*),  the 
eause  came  up  tteforc  a  Special  Jury,  whieh  unanimously  awardeil  tht* 
plaintiff  a  verdiet  lussessing  his  damages  at  $i7,()(M».  On  the  iMrd  Sej)t., 
IS7r>,  the  plainiitl'made  a  motion  before  ihe  Coiut  of  Keview  for  ajudg- 
nient  in  conformity  with  the  verdict.  The  Court  of  l{eview  unanim- 
ously granted  this  motion,  entered  judgment  on  the  verdict,  and  refected 
the  defendant's  motion  asking  for  a  new  trial.  Tlu-  ilefendants  appealed 
to  the  Court  of  t^ueen's  Hench  f»om  that  judgment,  and  on  the  ItWli 
March,  IH77,  the  Court  of  Ai)|)eal  reversed  the  judgment  of  the  Court 
ol  Review  and  ordered  a  new  trial.  On  the  I  Ith  Juno,  1877,  the  plaintiff 
moved  the  Court  of  (Queen's  llench  for  leave  to  appeal  to  Her  Majesty 
in  Council.  This  motion  was  rejected  on  the  I'lth  June,  the  Court  giving, 
as  the  reason  of  its  r<-fu!>al,  that  the  judgment  of  the  CJueen's  Bench  was 
an  interlo(;utory  judgment,  from  which  there  could  l>e  no  appeal  to  the 
J'rivy  Council. 

The  appellant  then  ap)>licd  directly  to  the  Privy  Council  for  sjieciat 
leave  to  appeal. 

The  Lords  of  the  Conunittee  having  reported  to  Her  >[aje9ty  as 
their  opinion  that  leave  ought  lo  be  granted  to  apjx'llant  to  enter  and 
j)rosecute  his  ap]>eHl  from  the  judgnu'ut  rendered  <»n  the  motion  of  the 
defendants  for  a  new  trial. 

Her  Majesty  was  pleased,  by  and  with  the  advice  of  Ifer  Privy 
' 'oiujcil,  to  approve  thereof,  and  to  ordtM'  that  the  saiil  Philo  Limbkiii 
IxMdlowed  to  ent<^r  and  prosecute  his  said  appeal,  upon  depositing  in 
ilie  legistry  of  the  Privy  Council  the  ,sum  of  C'M^)  sterling. as  security  for 
the  costs  of  the  respondent.s,  in  ca.se  the  appeal  should  be  ilismis'^eil, 
and  the  registrar  of  the  Court  of  (Queen's  lUuicli  at  Montreal  is  hereby 
directed  to  transmit  to  the  registrar  of  the  Privy  Coinicil,  without  delay, 
uiitheuticated  cojie.s  of  the  record,  etc..  etc. 

.Xjtpeal  allowed. 

Pkk  Ci;i:iA.M.  This  is  an  action  brought  against  the  South-EasterL 
liui'way  < 'ompany  of  the  Province  of  (Quebec  to  recover  damages  which 
ilie  plaint  ft" sustained  by  rea.son  of  an  accident  to  a  train  in  which  he 
was  a  passenger.     The  |)iuintilt  obtained  a  verdict  with  damages  $7,<MK). 
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Tlie  Railway  Company,  applied  to  the  Superior  Court  of  Montn^al  for  a  i^nib^in 
new  trial  upon  a  number  of  gi-ounfin,  including  misdirection,  the  verdict     „*  ,j 
being  against  evidence,  and  the  damages  being  excessive.    That  Court    Rs<t«ro 
imanimously  expressed  themselves  satisfied  with  the  verdict,  and  refused  coiii|>tui/. 
a  new  trial.  Upon  ^his  tho  defen<lants  appealed  to  the  Court  of  tiueen'.s 
ISench.    ThoCouit  of  (Queen's  Bench,  as   their  Ix}rdshipH   understand, 
e.xpre8sed  their  ap[)roval  of  tho  venlict,  or,  at  all  events,  o.xpressed  no 
disapproval  of  it  upon  any  ground  except  thtt  of  excessive  damages  ; 
and  upon  thnt  ground  alone  directed  a  new  trial.     From  that  Judgment 
of  tho  Court  of  (Queen's  Bench  the  jtresent  appeal  is  preferred. 

It  has  beens'ought  to  uphold  the.)u<lgment  upon  grounds  other  than 
that  on  V  hich  it  was  pronounced — viz.,  that  the  verdict,  in  as  far  as  it 
finds  negligence  on  the  part  of  tho  Company,  is  against  evidence,  and 
that  the  judge  misdirected  tho  jury.  With  resi>ect  to  the  verdict  being 
.-(gainst  evidence,  it  appears  to  their  Lordships,  as  indeeo  they  have  bo- 
fore  intimated,  that  the  question  of  negligence,  being  ono  of  fact  for  the 
jury,  and  the  finding  of  the  jury  Imving  boon  upliold  or  ut  all  events  not 
sot  aside  bj'  tho  two  Courts,  is  not  open  under  the  ordinary  practice  to 
the  defendants.  However,  the  defendaitts  have  argued,  as  they  had  a 
light  to  argue,  tho  (piestion  of  misiliroction  ;  and  the  direction  of  the 
learned  Judge  cannot  be  considered  altogether  apart  from  the  evidence 
to  which  it  applies. 

Without  going  at  length  through  the  evidonce,"^  it  is  enough  to  8u> 
tliat  the  plaintill  was  a  passenger  on  the   1.3th  of  August,  1874,  on  the 
defendants'  rnilway,  and  tliat  the  accident  occurred  at  a  point  between 
tlio  station  of  Abeicorii  and  tho  station  of  Sutton,  the  distance  from  one 
to  the  otlier  being  about  *).\  miles  :  that  tho  line  between  the  two  sta- 
tions is  intersected  by  a  number  of  streams,  which  are  all  spanned  by 
bridges,  and  at  times,  perhaps  generally,  contain  but  little  water,  but  are 
:ipt  to  be  flooded  after  storms.     It  appears  that  on   tho  evening  before 
the  accident,  tho    1 2th  .Vugust,  a  violent  and  most  unusual  storm  had 
occurred,  perhaps  in  the   nature  of  a  waterspout,  whic;     ;arried  away 
live  of  the  six  bridges  between  the  two  stations.    Tho  next  morning,  at 
half  past  six,  tho  train  in  which  the  plaintill  was  travelling  dasheil  into 
the  bed  of  one  of  these  streams,  of  which  the  bridge  had  been  demolish- 
ed,  without  any  warning  whatever  having  been  given  to  the  driver  of 
tlie  train.     The  result  was  tliat  scimo  persons  wore  killed  and  many  in- 
jured— the  plaintiff  among  them.     It  was  tho  duty  of  four  uieii.  headed 
by  one  who  is  .-oinetiines  railed  •*  tiie  boss,'"   to  look  after  the   railway 
between  these  two  stations,  a  part  which  would  appear  to  recjuire  more 
tiian  usual  care  ami  attention.     It  was  the  duty  of  these  men,  uj)oii   the 
occurrence  of  the  storm,  aud  some  of  the  bridges  being  washed  aw;iy  to 
their  knowledge  on  tho  inovious  evening,  to  use  all  exertions  in  th^ir 
power  to  stop  the  train  wliicii  was  coming  in  tiie  innrning.     Of  two  of 
these  men  woh^'ar  nothing.  A  third,  Doiaii,  who  lived  at  a  houso  rather 
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Lftmbklu  '"°''®  '^^"'"  •''  '"''^  from  Siitton,  was  niUed ;  and  he  speaks  of  a  brltlfrt- 
A        close  to  his  Iioiise  bein;i  c-arruul  away,  and  oJ'  his  apprciionAion  tliat  other 

Baatern  bridges  would  bo  carried  away,  and  says  that  upon  startin;^  on  tlie  line 
^^^p^*J^,  in  the  direction  ol' the  Abercorn  station  in  the  morning  ut  al)Out  four 
o'clock  he  was  unable  to  proceed.  Ho  then  went  to  the  Sutton  station, 
and  rerjuested  the  station-master  to  telegraph  to  Abercorn,  but  it  was 
ascertained  that  tlie  tolegrapliic  t'ominiuiication  was  interrujiteil.  Doran 
who  had  borrowed  a  horse,  returned  to  his  own  house  an<l  planted  aflaj; 
at  the  jilace  where  the  bridji;e  opposite  to  his  house  had  been  douiolish- 
ed  ;  but  in8tea<J  ofridin<r  on  to  ascertain  the  state  of  the  bridjres  between 
his  house  and  Abercorn,  he  put  the  horse  up  and  oont^'ited  himself  with 
remaining  where  he  was.  It  appears  to  their  Lonlships  that  the  jury 
migiit  have  come  to  the  conclusion  fairly  upon  the  evidence,  that  if  he 
had  riiKlen  on  he  might  have  arrived  at  the  place  where  the  accident 
occurred  in  time  to  stoj»  the  coming  train.  White,  the  foreman  or 
"  boss,"  was  not  called.  He  ajipears  to  have  done  but  little.  Ho  was 
aware,  iiccrording  to  some  evidence,  that  one  of  the  bridges  had  been 
waslietl  away  as  early  as  four  o'clock  in  the  morning.  He  appears  to 
have  made  no  ellbrt  to  go  beyond  the  bridge  at  Doran's  house.  The 
time  he  arrived  there  is  not  very  clearly  fi.\ed.  If  it  was,  as  Doian  says, 
at  a  quarter  before  six,  lie  wouhl  havi;  iiad  time  to  stop  the  coming 
train,  which,  althougii  due  before,  did  not  arrive  till  half-past  seven. 
Whether  ho  was  there  at  the  time  or  not,  it  appears  to  their  Lordships 
that  upon  the  evidence  the  jury  were  warranted  in  the  concluKion  that 
lie  was  guilty  of  negligence. 

Tlie  summing  up  of  the  leanieil  .ludge  mu^t  be  taken  with  refer- 
inci'  to  the  circumstances  of  the  case  and  to  the  evidence.  The  follow- 
ing passage  has  been  picked  out  and  objected  to:  •'  First  of  all,  was 
"  there  'ime  to  give  notice  '.'  That,  of  course,  is  easily  answered  ;  there 
•'  was  ti  .,e.  Then,  was  there  a  po-sibility  ol  doing  it?  That  is  the  ques- 
"  tio;  .'■  Their  liOrdships  have  read  through  the  summing  up  of  the 
learniMl  Judge  ;  and  although  lie  may  not  have  explained  the  law  quite 
as  clejMJv  or  fully  as  might  have  been  desired,  thoy  are  unable  to  see 
that  he  has  misdirected  the  jury.  He  appears  to  have  put  them  as  a 
ijuestioti  of  fact  whether  there  was  time  for  either  of  the  men  to  have 
got  to  to  the  place  ot  the  accident  so  as  to  stop  the  train  ;  and  further, 
whether,  if  there  was  time — that  is,  if  there  had  been  time  under  ordi- 
nary circumsiences — there  were  physical  obstacles,  such  as  the  unusual 
depth  of  the  intervening  streams,  which  would  have  prevented  it;  for, 
undoubtedly,  tluring  a  portion  of  the  night  all  the  streams  were  so  deep 
iis  to  be  scarcely  passable,  whereas  in  the  morning  the  mountain  flood 
had  subsideil  almost  as  rapidly  as  it  had  arisen.  The  duty  of  the  servants 
of  the  Company  must  be  taken  with  reference  to  the  emergency  ;  and 
the  jury  might  be  properly  told  that  those  persons  who  had  charge  of 
the  line  ought,  and  were  boimd,  to  do  all  they  could  to  stop  the  train 
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vrhioh  was  milling  on  dostniction.     It  appears  from   the  Hiiinmin^,'  iij),  L-n,Kwi„ 
taken  ns  u  wliolo,  tliat  the  learn«><l  .Futl>;e,  when  using  tlio  word   •'  po-isi-         A 
liility,"  meant  to  put  to  tho  jury  whether  all  was  done  whicli  was  n  ami-    KaHterii 
al)Iy  and  practically  po.snihle  under  tho  oirounistances  of  tho  case.   '  liuir  Qjfi'Ji'p^'J 
Lordships,  therefore,  are  uf  opinion  that  there  was  no  misdirection. 

We  now  eomn  to  the  (juestion  whether  tho  damages  were  excessive- 
It  appears  that  the  plaiutitt' was  found  soon  alter  the  accident  with  his 
liead  jammed  l>etween  two  pieces  of  timber ;  that  it  look  two  or  three 
men  to  release  him,  wliich  was  done  by  cutting  away  the  timV)er ;  that 
lie  was  then  conveyed  to  llichlord,  a  place  at  no  great  distance,  and  wa'< 
attended  to  by  two  or  three  surgeons,  among  others,  by  a  surgeon  of  the 
"Ompany.  Tlte  surgeon  who  first  saw  him,  or  at  all  events  who  saw  him 
\ery  soon  after  the  accidt^nt,  is  a  Mr.  Fassett,  who  thus  describes  his  in- 
juries:— "The  wounds  u|)on  the  face  were — n  cut  upon  the  right  side  of 
'•  the  lower  jaw;  and  above  that,  near  tho  ear,  there  seemed  to  bo  a 
••  bruise.  I'pon  the  foroheail,  near  tho  right,  was  a  cut ;  it  seemed  to 
•  lie  simply  a  cut.  (  U-.t  the  left  <'ve  tlicif  was  a  severe  bruise,  which 
••  seemed  to  have  been  causcMl  by  pre«.surerallu'r  than  a  blow.  That  was 
••  the  idea  it  gave  me  on  examining  it.  Tho  wound  on  his  thigh  was  a 
•  lacerated  and  pimctureil  wound,  lie  lay  upon  the  bed,  apparently 
•■  not  noticing  things  around  him,  restless,  tumbliuL:  about,  not  heeding 
"  anything  apparently  that  was  going  on."'  Jle  goes  on  to  siy  that  the 
iii.in  was  from  time  to  time  delirious,  and  ailds: — "  I  tiiiuk  I  gave  an 
'•  opinion  at  the  time  atUichford  that  his  condition  was  dang(iro  is  then, 
*•  and  if  ho  recovered  at  all  he  would  prol)ably  not  fully  recover,  and  J 
•iun  still  inclined  to  favor  that  opinion."  He  attributes  tho  injury  of 
till'  i. rain  to  pressure,  his  theory  being  that  tho  two  si<les  of  the  skull 
wore  to  a  certa  ti  extent  pressed  togethtsr.  The  plaintitt'  was  attended 
by  Mr.  Hamilton,  a  surgeon  (employed  by  the  company  to  take  care  of 
the  wounded,  and  h<^  gives  a  description  of  the  state  of  the  plaintitt  not 
materially  different  from  that  of  the  last  witness.  He  says  the  plaintiff 
w;is  delirious  for  two  or  threti  weeks  when  he  attended  him  ;  that  he 
Wiis  subsequently  removtid,  and  that  he  had  seen  but  little  of  him  be- 
ween  tho  time  of  the  accident  and  the  time  of  tho  trial,  which  was  just 
twelve  months.  Ho  expresses  no  very  conHdont  opinion  aljout  his 
^tate.  H(i  thinks  he  may  recover,  but  will  not  undertake  to  say  that  he 
will,  or  to  fix  any  probable  time  for  the  n-covery.  We  have  further  the 
evidence  of  Dr.  (Jibson,  tho  mediral  attendant  of  the  plaintitt,  who 
-pciiks  of  him  as  being  in  a  very  dangerous  state  at  Kichford,  so  dangerous 
that  at  one  time  his  life  was  <lespaired  of.  He  does  not  speak  to  having 
attended  him  very  much  subscijuently,  for  his  physical  health  appeared 
to  have  improved,  and  he  savs  very  candidly  that  he  thought  medicine 
would  do  liim  little  goo  I  ;  but  he  speaks  to  having  had  a  conversation 
with  him  shortly  before  the  trial,  from  which  it  would  appear  that  his 
brain  was  .still  affected  ;   not  that  he  was  idiotic  or  insane,  but   that  his 
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Lambkin  ''•'"versation  was  rumbling,  ami  that  lio  was  uiiablo  to  fix  his  ideas  ui>nu 
o  *.w     *"y  subject  or  to  attend  to  business.    This  witness  also  declines  to  aivp 
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KMtern  an  opinion  as  to  whether  the  man  would  ever  thoroughly  recover, 
cSmpany.  '^'t^hough  possibly  he  might  recover. 

There  is  a  considerable  body  of  evidence.  The  plaintiff  calls  his 
brother,  his  cousin,  and  some  neighbors,  the  effect  of  whose  evidence 
may  be  shortly  stated  to  be  that  the  plaintiff  was  in  partnership  with 
his  brother,  the  plaintiff  being  the  elder  and  the  more  acitive  partner  ; 
that  they  carried  on  business  as  builders,  and  that  the  plaintiff  did  the 
work  of  an  architect,— was  capable  of  designing  a  house  or  public  build- 
ing and  seeing  to  the  execution  of  his  design  ;  that  they  carried  on  busi- 
ness as  manufacturers  of  cabinet  and  other  articles;  that  the  plaintitf 
also,  being  an  ■.  ctive  and  industrious  man  from  time  to  time  chnrg»*d  *;; 
or  $4  a  day  for  his  own  work,  in  adilition  to  the  profit  on  the  work  of 
the  laborers  he  emi)loyed  and  on  his  materials;  and  that  the  two 
brothers  were  making  some  !5i'»,(XX)  or  !f6,(KX>  a  year.  The  evidence, 
though  not  perhaps  as  conclusive  as  might  be  desired  on  this  subject, 
is  to  the  oflect  that  tlu^  business  had  to  a  certain  extent  suffered.  The 
brother  sai<l  that  he  had  to  refuse  some  orders  which  otherwise  he  would 
have  accepted  ;  theiv  is  evidence  on  his  part,  and  also  that  of  the  neigh- 
bors, of  the  business  having  fallen  off;  it  is  obviously  jirobable  that  the 
business  would  fall  off,  moie  perhaps  in  future  years  that  at  once.  There 
is  further  evidence  that  the  plaintiff,  although  before  the  accident  a 
strong  vigorous  man,  with  much  capacity  for  business,  became  incapaci- 
pated  i'or  business  :  that  he  was  wc  ik  and  langui<l  in  physical  heaitli, 
and  unable  to  fix  his  attention  continuously  upon  one  subject,  from  the 
time  of  the  accident  up  to  the  time  of  the  trial.  ( (ne  witness,  a  director 
of  the  company,  who  can  scarcely  be  suppose<l  to  be  biassed  against 
them,  says :  "  I  have  tried  to  talk  business  with  him  lately.  I  did  not 
"  find  him  the  same  man  that  he  used  to  be.  If  he  goes  to  talk  about 
"  business,  he  wanders  directly  and  he  gets  astray.  1  cannot  say  but 
"  this  must  afiect  bis  fortune.  He  has  not  been  engaged  in  building 
'         ^'  since  the  nccident.  I  do  not  think  he  was  able  to  <lo  so." 

( >n  the  part  of  the  Company  Dr.  Scott  was  called,  who  said  he  did 
not  think  that  the  symptoms  complained  of  by  the  plaintiff  could  arise 
from  compression  of  the  skull,  inasmudi  as  he  thought  that,  at  the  age 
of  the  plaintiff,  the  skull  would  not  be  compressible  without  fracture. 
The  further  effect  of  his  evidence  appears  to  be  that  he  thought,  from 
the  description  which  he  had  heard  of  the  injuries,  that  the  plaintiff 
ought  to  have  reiiovered  ;  therefore  that  he  had  recovered,  and  therefore 
that  he  must  be  feigning  illness.  He  says  that,  without  having  seen  the 
plaintiff',  he  is  as  confident  in  his  opinions  as  if  he  had  seen  him,  a  con- 
fidence which  appears  to  their  I/)rdships  to  contrast  unfavorably  with 
the  caution  with  which  the  evidence  of  the  other  medical  men  is  given. 

Assuming  the  jury  to  have  believed  the  evidence  on  the  part  of  the 
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plainlitrs,  thaii'LortUliipM  tliink  that  they  wouM  havo  been  wron;;  it' they  nt,„j,ijin 
IiikI  (!ont1nc(l  thu  dainajfe^,  whicli  they  had  to  asHuss  once  uixl  for  nil,     „  « 
Holely  to  wlmt  the  plaintiH' liuU  lost  at  thu  time  of  anion  brought  or  at   icustpru 
the  time  of  tiio  trial ;  that  it  wkh  tiieir  duty  to  tnkc  into  (•oii9tderatioii(;^,„^p^*y^ 
that  the  pluintiti'  had  l)eun  disibiod  for  twelve  months  ;  that  he  hml  not 
then  reuovcrcd,  and  thatit  was  douhttul,ao<-ordin;;to  the  best  evidence, 
whether  he  would  recover  at  all,  or  il  ho  did  recover,  when  he  would  re- 
cover ;  and  although  an  estimate  of  future  fltunages  must  neeessaiily  be 
of  somewhat  rough  and  speculative  character,  still  they  were  bound  to 
jlivo  him  some  damages  iit  respect  ot  the  future   loss  which  ho  would, 
hustain. 

The  learned  .ludg-»  appear  to  huve  directed  a  new  trial  upon  the- 
supposition  that  the  jury  only  gave  dnmages  m  respect  of  what  tlie 
plaintifli' had  lost  at  the  time  either  of  action  brought  or  of  the  trial,  iind 
that  those  damages  are  excessive.  Such  is  the  view  certainly  of  Mr. 
.lustice  Sanborn,  who  says  :  "  It  is  impotsibie  that  three  or  four  weeks' 
'•  illn'^ss  and  more  or  less  loss  of  time  for  some  months  of  a  man  who 
"  earned  four  <btllars  a  <lay  could  occasion  a  loss  of  $7,'MKt."  Their  I/ir<l- 
sliips  may  ol>serve  tliat  Mr.  Justice  Sanborn  seems  not  to  havo  been 
quite  correct  in  estimating  tlie  loss  of  the  i>lainlitl'as  of  a  men-  labomer 
who  earned  $4  a<lay,  inasuuieh  as  the  evidence  is  that  the  jtlamtitrnot 
only  earned  r-i  a  day  in  addition  to  the  protit  upon  his  workmen  and 
materials,  but  carried  on  business  as  a  maiiiifucturer.  It  appears  to 
have  been  inferred  tiiat  the, jury  itendol  to  assess  damages  only  up  to 
tlie  time  of  the  trial,  from  their  answer  to  one  ol  tlie  <|uestions  |)ut  to 
them  in  the  artiiailation  of  facts.  But  their  L>i'<lships  are  by  no  means 
KiitisKed  that  such  was  the  intention  of  the  jiu'y.  They  are  first  asked  : 
— "  Ihis  the  plaintill'  ever  since  the  said  accident  been  disabled  from 
"  doing  business,  and  to  what  extent  is  he  disabled  from  attending  to 

"business?  Answer I  fe  has  been  <lisabled  up  to  the  present  time;* 

— that  is  to  say,  they  did  not  think  him  cured.  Th*-n  the  <|uestion  is 
put.  which  divides  itself  into  three: — '"Is  the  i»laintiH' the  head  of  a 
"  family  compose<i  of  his  wife  and  three  children  ?  Are  they  all  depen- 
'*  dent  upon  his  labour  for  their  maintenani;e  ?  Have  they  ever  sini-e 
'•  been  deprived  of  his  labour,  and  to  ir/iat  extent  i»  the  future  ivill  th*;/ 
"  betleprieedof  his  labour!  Answer. —  lie  is  the  head  of  a  family  con- 
'•  sisting  of  a  wife  and  three  ehildi*en ;  one,  a  son  is  not  dependent  : 
'•  wife  and  two  girls  dependent."  The  answer  to  the  second  part  of  the 
question  is: — "They  have  been  deprived  ;''  and  the  third,  the  jury  luisw^er 
that  they  could  not  form  a  judgment. 
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t-hould  have  been  put  to  the  jury.  The  quesfion  in  th«'  ciiise  was  not 
what  damage  has  been  sustaineil  by  the  plaintitrs  wife  and  children, 
but  what  damage  had  been  sustained  by  himself.  If  he  had  been  killed, 
and  such  an  action  as  that  biouglit  under  1.omI  <'jiinpbeirs  Act  in  this 
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Lambkin  *'''""*'■)'  >""nl'i  '"'  nmiiitainHil    in   ('aimtiii,  tlioii    llin  (|H0.>4li(iii  wotilil  bt» 

A         wlmt  (lamiiiru  wuh  stiMtuintxi  \)\  liin  wii'o  uiid  rliiUlroii.     But  tlie  jury  urt> 
noutn  'J  *  w     tf 

BmUtii    I'lirtlHM'  uMkud,  *'  To  wlmt  cxti'iit   in   tlio  future  will    "  tite    wit'n    lunl 
Company.'^''''''''''"  ''"  doprivod  ol' liis  lalioiu '.'"  It  liad  heoii  ori^^iimily  proposed  to 
put  (lit)  (|ii»'!»tioii  ill  tlio  runn  .• — "  I'Vir  wliiil  tiiun,  umlor  ''  probable  (^ir 
(MnuHtaiuJHH,  or   in  all  pi'ol)al)iiity, '•  would  timy  l>i>  duprivod  ?''    Hut  on 
tliM  d(>londaiils'  ol*j*n:ti>>n  tlio  ipiitstion  rtlands  in  its  pivsunt  lorin,  and 
till)  jury  art'    {(Mpuri'il  to  li.v  the  tiuio   wlu-n  tliu  plaintitV  will  rocovei. 
Tlicy  ilftdiiHMl  to  do  what  no  witness,  nifilitral  or  otlnuwisc,  had  attempt- 
»h1,  but  tluiir  Lordships  did  not  tluMtdoit*  ini'or  that  when  tlmy  nnswor 
tho  I'ui'thur  (|u<>.stiun,   "  Mas   tin*  jilaintill' .sutli'i'itil  damages  by  thu  s.iid 
"  arci<l<Mit,  and,  if  so.  to  what   anionnl '.'"  they  fxcludod  all  coiisidi-ni 
tionot  Tuture  loos.     il'ihcy  liad  thoii;.'ht  that  tho  plaintitl' would  l)u  dis 
ubloii  for  all  tho  rest  of  his  lift',  in   thoir  Lordships'  view  the  daiuago.s 
would  bn  too  small  :   luit  if  they  adapted  tliu  internioiiiate  viinv,  which 
socuns  to  be,  on  the  whole,  ihi'  result  of  tho  ovidciico  ol'  tho  plaintitl's 
witnosses,  nitfdieal  or  otherwise,  that  tho  |)laintiH' hml  boon  seriously  in- 
jured, that  he  still  continued   to  sul.'or,  that  his  brain  still   continued 
somewhat  att'eeted,  tliiit  he  was  iniai>le  to  attend  to  liusiness,  and  that  it 
was  uncertain  whether  he  would  ever  rocovoi'.  although  he  mijrht  rooover, 
their  lionlships  I'eel  unable  to  say  that  the  dania;.'ert  jiiven  wore  ho  ex- 
cossiveas  tojii^ililv  a  new  trial  upon  that /.'round.   They  observe  that  tho 
law  ofCanada,  as  expfosetl  by  tlio  article  4l.'('),  section  II,  is  not  far  dil' 
Cerent  i'roni   that  ol'  tiiis  country  ui)on   this  subject:    "  11' the  amount 
'•awarded  l)ososinalloiso»>xeessivo  that  it  is  evident  the  jury  must  have 
"  been  inllueiiced    by  impropor  motives,  or  led  into  error,*'   then  a  new 
trial  must  bo  jrraiited.     <>n  the  whole,  their  Ijordships  are  by  no  means 
satislied  that  the  damages  are  of  such  an  excessive  character  as  to  show 
that  the  jury  have  been   either  intluonced  by  impropor  motives  or  led 
into  eiror  ami  they  are  o|   opinion  that  there  ought  to  be  no  new  trial, 
'rhereloro.  their  Lordships  will  huml)ly  advise  llor  Majesty  that  tho 
judgmeni  of  the  <  \)urt  of  t^iieen's  Honch  i>e  reversed,  that  the  judgment 
of  the  .SuptM'ior  Court  of  Montreal  be  allirmed,  and  that  the  Appellant 
have  ll)o  costs  of  the  Appeal  in  Canada  and  of  the  Appeal  to  Her  Miyes- 
tv  ill  Council. 
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TIIK  IIANK  OF  TOUONTo  w  ,il  ,-.  I,AMI«K. 

Lord  Hohhouso  <loliv()rM(l  judgnu-'Ut  ii>  thv  iiliovo  Joint  apjiealH, 
ilisiui.s.sing  tlio  appeals  witli  costs. 

His  Lnrdsliip  suid  :  Tliosn  nppoiils  niiso  oiii*  ol'  tin*  iniiny  dillioult 
.lUOstioiiH  wliicli  Ijavo  r.nnw  up  tor  judicial  disoiissiou  undor  those 
jirovisioiiH  of  tlio  iJritish  Nortli  Ainnriua  Act  iKSt>7)  wliich  apportion 
lo>?isIativi'  powers  Ih'Uvocii  tiio  purliamont  of  the  Dominion  and  the 
lo>;ishituros  ol' tiiu  provinces.  It  is  undonlitodiy  a  casti  ol'gn^at  constitu- 
lional  iinportaiutu,  as  tho  appollants'  oonnsol  earnestly  iinprossod  upon 
tlioir  lordships.  Hut  (pu'stions  of  this  class  have  Ikmmi  left  lor  thi>  decision 
of  tlu!  ordinary  courts  of  law,  who  must  treat  tho  provisions  of  tho  act 
in  question  l>y  the  same  niolhods  ol'  constru(^tion  and  exjtosition  which 
they  appli»'d  to  other  statute'). 

A  nutnl>i'r  <»!'  incorporateij  hanks  are  resisliui;  payment  of  a  tax 
imposed  by  the  legislature  of  (Quebec,  and  four  of  theui  are  the  piesont 
jippellants.  Dealing  liist  witli  the  case  of  the  Itank  of  Toronto,  which 
was  argued  Hr.st, — in  tlie  year  1SS2  the  (iuehec  legislature  passed  a 
>tatute  intituled  "  An  act  to  impose  certain  direct  taxes  on  certain 
commercial  corporations,"  by  which  it  was  enaited  that  every  bunk 
carrying  on  tin*  business  of  banking  in  tho  I'lovinco,  every  insurance 
coiupany  accepting  risks  and  transacting  the  bitsincsH  of  insurancu  in 
the  province,  every  incotporatod  company  carrying  on  any  labor,  trade 
or  business  in  the  province,  and  a  mnnber  of  other  specitied  companioHi 
should  annually  pay  the  several  taxes  thereby  imposed  upon  them.  In 
the  case  of  banks  the  tax  imposed  was  a  sum  varying  with  t)ie  paid-u*) 
capital,  and  an  additional  huni  for  each  ollice  or  j)lace  of  business. 

The  appellant  bank  was  incorporated  in  the  year  IS.Vt  by  an  a(!t  of 
the  Parliament  of  Canada.  Its  ]>ricipal  place  of  business  is  at  Toronto, 
liut  it  has  an  agency  at  ^fontreal.  Its  capital  is  said  to  be  kept  at 
Toi onto,  from  whence  are  transmitted  tho  funils  mu-essary  to  carry  on 
the  business  at  Montreal.  The  amount  of  its  capital  ut  present  belonging 
to  persons  resident  in  the  province  of  (Junbec,  and  the  amount  di.sposable 
to  tho  Montreal  agency,  are  resi»©ctively  much  less  than  tho  amount 
disposable  elsewhere. 

The  bank  iesi>te<l  jMiyment  of  tho  tax  in  (jucstion  on  the  ground 
that  tho  Quebec  legislature  had  no  power  to  pass  the  statute  which 
imposeil  it.  Mr.  Justice  Kainville,  sitting  in  the  Superior  Court,  took 
that  view,  and  dismissed  an  action  brought  by  the  (jovernmetit  officer, 
who  is   the  present  respoinlent.      The  Court  of  Queens  Henc'i,  by  a 
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Lanibe  ""ijoi'ity  ol' tlirticjuilgea  to  two,  took  the  contrary  view,  and  gave  tlif; 
*  tlien  appellant  (the  present  respondent)  a  decree.  I'he  cuse  comts 
ToroDio,  on  appeal  from  tlmt  decree  of  the  Court  of  l^ueen's  Hencii. 

'J'he  principal  grounds  on  which  the  Superior  Court  rested  this 
judgment  are  as  follows  : — i'liat  the  tax  was  an  intUrect  one  ;  that  it 
was  not  im])Osed  within  tlie  limits  of  the  j  rovinoe  ;  that  the  I'arUaniont 
had  exclusive  }>ower  to  regulate  banks :  that  the  provincial  legislature 
could  tax  only  that  which  existeil  l>y  their  authority,  or  was  introduoofl 
by  theii'  permission  :  and  that  if  the  power  to  tax  su(^h  banks  as  this 
existed,  they  would  be  crushed  by  it  and  so  the  power  of  the  i'arhament 
to  create  them  would  be  nullitied. 

The  grounds  stated  in  the  decree  of  tlio  Queen's  Bench  are  two. 
viz:  That  the  tax  was  direct,  and  that  it  was  also  a  matter  of  a  merely 
local  or  private  nature  in  the  j)rovince,  and  so  fell  within  clause  16  <»(' 
provincial  legislation. 

It  was  contended  at  the  bar  that  the  prrvincial  legislature  could 
tax  only  that  which  existed  on  their  authority  or  permission,  and  wh«'u 
the  appellants'  counsel  were  proceeding  to  argue  that  the  tax  did  not 
fall  within  clause  16,  their  lordships  intimated  that  they  would  preter 
to  hear  lirst  what  could  be  said  in  favour  of  the  opposite  view.  All  tin" 
other  grounds  had  been  argued  very  fully  and  very  ably  at  the  bar.  To 
ascertain  whether  or  not  the  tax  was  lawfully  imposed,  it  will  be  best  to 
follow  the  method  of  inquiry  ailopted  in  other  cases.  First,  does  it  fall 
within  the  description  of  taxation  allowed  by  class  2  of  section  4"J  of  tlu' 
Federation  act,  viz:  "  Direct  taxation  within  the  province  hi  order  to 
the  raising  of  a  revenue  for  provincial  purposes?  "  Sectondly,  if  it  does^ 
are  we  compelled  by  anything  in  section  'Jl,  or  in  the  other  parts  of  tlie 
act,  so  to  cut  down  the  full  meaning  of  the  words  of  section  'J2  that  they 
should  not  cover  this  tax  ? 

First,  is  this  tax  a  dnect  tax  ?  For  the  arguuient  of  this  question 
the  opinions  of  a  great  many  writers  on  political  economy  were  cited  r 
and  it  is  quite  i)roper — or,  rather  necessary — to  have  careful  regard  to 
such  opinions.  But  it  must  not  be  forgotten  that  the  question  is  a  legal 
one,  viz.,  what  the  words  mean  a»  used  in  this  statute ;  whereas  economists 
were  always  seeking  to  trace  the  effect  of  taxation,  throughout  tlu^ 
community,  and  were  apt  to  use  the  words  "  direct '  and  "  indirect '" 
according  as  they  found  the  bunlen  of  a  tax  abided  more  or  less  with 
the  person  who  first  paid  it.  This  distinction  was  illustrated  very  clearly 
by  quotations  from  a  very  abl«  and  clear  thinker,  the  late  Mr.  Fawcett. 
who,  after  giving  this  test  of  direct  and  indirect  taxation,  made  remarks 
to  the  effect  that  a  tax  may  be  maile  <lirect  or  indirect,  by  the  position 
of  the  tax  payers,  or  by  private  bargains  about  its  payment. 

Doubtless  such  remarks  have  their  value  in  an  economical  fliscussion. 
Probably  it  is  true  of  every  indirect  tax  that  some  persons  are  both  the 
iirsl  and  the  final  payers  of  it ;  and  of  every  dir«ct  ta.\,  that  it  affects 


it; 


PRIVY   COUNCIL 


979 


}  (!;ise  coincrt 


persons  other  tlian  the  first  payers ;  and  the  excellom-e  of  an  ocononiisfs 
definition  would  be  measured  by  the  accuracy  with  which  it  contemplated 
and  embraced  every  incident  of  the  tl-.ing  defined  ;  but  that  very 
excellence  impitirs  its  value  for  the  piu'poses  of  the  lawyer. 

The  legislature  could  not  possibly  have  meant  to  give  a  power  of 
taxation,  valid  or  invalid,  according  to  its  actual  results  in  particular 
cases.  It  must  have  contemplated  some  tangible  dividu)g  line,  referable 
to  and  ascertainable  by  th(^  geneial  tendencies  of  the  tax,  and  the  com- 
mon understanding  of  men  as  to  those  tendencies.  After  some  conside- 
ration Mr.  Kfrr  chose  the  definition  of  John  .*^tuart  Mill  as  the  one  he 
would  pr(!fer  to  abide  by,  which  was  :  "Taxes  are  either  direct  or  in. 
direct:  A  direct  tax  Is  one  which  is  demanded  from  the  very  persons 
who,  it  is  intended  or  desired,  should  pay  it.  Indirect  taxes  are  those 
which  hre  <leinanded  from  one  person  in  the  expectation  and  intention 
that  he  shall  indemnify  himself  at  the  expense  of  another  ;  such  are  the 
excise  or  customs  ;  "  and  ''  the  producer  or  hnporter  of  a  commodity  is 
called  upon  to  pay  a  tax  on  it,  not  with  the  intention  to  levy  a  particu- 
lar  contribution  upon  him.  but  to  tax  through  him  the  consumers  of  the 
commodity,  fi-om  whom  it  is  sufipo.-ed  that  he  will  recover  the  amount 
by  means  of  an  advance  in  price." 

It  was  said  that  Mill  added  a  term  thai:,  to  be  strictly  direct,  a  tax 
must  be  general  ;  and  that  condition  was  much  pressed  at  the  btr. 
fheir  lortlships  have  not  thought  it  necessary  to  examine  Mill's  works 
for  the  i)urpose  of  ascertaining  precisely  what  Mill  did  say  on  that 
point  ;  nor  will  they  presume  to  say  whether,  for  economical  purposes, 
such  a  condition  is  sound  or  unsound  ;  but  they  have  no  hesitation  in 
rejecting  it  for  legal  purposes.  It  would  deny  the  character  of  a  direct 
tHX  to  the  income  tax  of  this  country  which  is  always  spoken  of  as  such, 
and  is  generally  looked  ui)on  as  a  direct  tax  of  the  most  obvious  kind  ; 
and  it  would  run  counter  to  the  common  understanding  of  men  on  this 
subject,  which  is  one  main  clue  to  the  meaning  of  the  legislature. 

Their  lorilships  would  take  Mill's  definition,  therefore,  as  a  fair  basis 
for  testing  the  character  of  the  tax  in  question,  not  only  because  it  was 
chosen  by  the  appellant's  counsel,  nor  partly  because  it  was  that  of  an 
eminent  writer,  nor  with  the  intention  that  it  should  be  considered  a 
binding  legal  definition,  but  because  it  seemed  to  them  to  embody  with 
sufficient  accuracy  for  this  purpose  the  understanding  of  the  most 
obvious  indicia  of  direct  and  indirect  taxation,  which  was  a  common 
understanding,  and  was  likely  to  have  been  present  to  the  minds  of 
those  who  passed  the  Federation  act. 

Now,  whether  tlie  probabdities  of  the  case,  or  the  Quebec  act,  be 
considered,  it  appears  to  their  I>ordBhip8  that  the  Quebec  legislature 
must  have  intended  and  desired  that  the  very  corporation  from  whom 
the  tax  was  demanded  should  pay  and  finally  bear  it.  It  was  carefully 
designed  for  that  purjjose.     It  was  not  liks  the  Customs  duty,  which 
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entered  at  once  into  the  price  of  the  taxed  coininolity.  There  the  tax 
wasdoniandf  d  of  the  importer,  while  nobody  oxpecteil  or  intended  tliat 
he  slionhl  finally  bear  it.  AH  scientific  economists  taught  tliat  it  was 
paid,  and  scientific  financiers  intended  that  it  should  be  paid  by  the 
consumer  ;  and  even  those  who  did  not  accept  the  conclusions  of  tlie 
economists,  maintained  that  it  was  paid  and  intended  to  be  paid  by  tlio 
foreign  producer.  Nobody  thought  or  intended  that  it  should  bo  paid 
by  the  importer,  from  whom  it  was  demanded.  Rut  the  tax  in  question 
was  demanded  directly  i'rom  the  Bank,  apparently  for  the  reasonable 
purpose  of  gott'ng  contributions  l"or  Provincial  purposes  from  those  wiio 
were  making  profits  bj'  Provincial  business.  It  was  not  a  tax  on  i*s 
in'ofits  nor  on  its  several  transactions  ;  it  was  a  direct  lump  sum,  to  lie 
assessed  by  simple  reference  to  its  paid-up  capital  and  its  place  of 
business.  It  might  possibly  happen  tiiat  in  the  intricacies  of  meicantilo 
dealings  the  Bank  might  find  a  way  to  recoup  itself  out  of  the  packets 
of  its  Quebec  customers,  but  the  way  must  be  an  obscure  nnd  circuit- 
ous one  f  the  amount  of  recoupuient  couKl  not  boar  any  direct  relation 
to  the  amount  of  tax  paid,  .and  if  the  bank  <lid  manage  it,  the  result 
would  not  probably  disappoint  the  intention  and  desire  of  the  Quebec 
•  Government. 

Foi'  those  reasons  their  Lordships  liold  the  tax  to  be  direct  taxa- 
tion within  class  '2  of  section  92  of  the  Federation  act.  There  is  notliin,:; 
in  the  previous  decisions  on  the  questions  of  direct  taxation  adverse  to 
this  view.  In  the  case  of  Atlorneij  General  for  Quebec  pro  Retina  and 
The  Queen  Insurance  Co.,  Z  App.  Ca-  lU'.K),  the  dis})utod  tax  was  imposed 
under  cover  of  a  license  to  be  taken  out  by  the  in-urers  ;  but  nothing 
was  to  be  paid  directly  on  the  licence,  nor  was  any  penalty  imposed 
upon  failure  to  take  one.  The  price  of  the  license  was  to  be  a  i)ercent- 
age  on  the  premiums  received  for  insurances,  each  of  which  was  stam[)ed 
accordingly.  Such  a  tax  would  fall  within  any  definition  of  indirect 
taxation,  and  the  form  given  to  it  was  apparently  with  the  view  of  bring- 
ing it  under  class  '.t  of  section  92,  which  related  to  licenses.  In  Attorney 
Oeneral  for  Quebec  an  i  Iteid,  10  .Vpp.  Ca.  141,  the  tax  was  a  stamp  duty 
on  exhibits  produced  in  courts  of  law,  which  in  a  great  many,  perhaps 
most  instances,  would  certainly  not  be  paid  by  the  person  first  charg- 
eable with  it.  In  Severn  ami  The  Queen,  2  Supreme  Court  of  Caniida, 
l)age  70,  the  tax  in  question  was  one  for  licenses,  which  by  a  law  of  the 
Legislature  of  (Jntario  were  required  to  be  taken  for  dealing  in  liquors, 
and  the  Supreme  Court  held  the  law  to  be  ultra  vires,  mainly  on  the 
grounds  that  such  licenses  did  not  fall  within  class  9  of  section  '.12,  ami 
that  they  were  in  conflict  with  the  powers  of  Parliament  under  class  2 
of  section  91.  It  is  true  that  all  the  judges  expressed  oi)inions  that  the 
tax,  being  a  license  dut}',  was  not  a  direct  tax.  Their  reasons  did  not 
easily  appear.  But  as  the  ta.x  now  in  question  is  not,  either  in  sub- 
stance or  in  form,  a  license  duty,  fiuther  examination  on  that  point  iis 
unnecessarv. 
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The  noxt  <nu'stion  is  wliethor  the  tax  was  taxation  witliin  tlie  pro-  |^,,„j,„ 
viiice.  It  was  ur<;oil  that  the  bank  was  a  Toronto  corporation,  having  its  * 
doniicilo  ther(>,  and  liaving  its  oajjital  placed  there  ;  that  the  tax  was  Torouto. 
on  tlie  capital  of  tlie  bank,  tliat  it  must  therefore  fall  on  a  person  or 
persons,  or  property,  not  within  Qnobeo.  The  answer  to  tliat  argument 
Avas  that  class  2  of  section  '.12  did  not  require  that  the  persons  to  be 
taxed  by  Quebec  were  to  be  domiciled,  or  oven  resident,  in  Quebec, 
Any  person  foimd  within  the  province  might  legally  bo  taxed  there,  if 
taxed  directly.  The  bank  was  found  to  be  carrying  on  business  there, 
and  on  that  ground  alone  it  was  taxed.  There  was  no  attempt  to  tax 
the  capital  of  the  bank  any  more  ..n  its  profits.  The  bank  itself  was 
directly  ordered  to  pay  a  sum  of  money  ;  but  the  legislature  had  not 
((hosen  to  tax  every  bank, small  or  large,  alike;  nor  to  leave  the  amount 
of  tax  to  be  ascertainerl  by  variable  accounts,  or  any  uncertain  standard. 
It  had  adopted  its  own  measure,  either  of  that  which  it  was  just  the 
l)anks  should  i)ay,  or  of  that  which  they  had  the  means  to  pay,  and  those 
things  is  ascertained  by  reference  to  facts  which  could  be  verifieil  with- 
out doubt  or  df'lay.  The  banks  were  to  pay  so  much,  not  according  to 
their  capital,  but  according  to  thoir  paid-up  capital,  and  so  much  on 
their  place  of  business.  Whether  that  method  of  assessing  a  tax  be 
sound  or  unsound,  wise  or  imwise,  is  a  point  on  which  their  lordships 
have  no  opinion,  and  are  not  called  on  to  form  one,  for  as  it  does  not 
carry  the  taxation  out  of  the  province,  it  is  for  the  legislature,  and  not 
tor  the  courts  of  law,  to  Judge  of  its  expo<liency. 

Then,  is  there  anything  in  section  '.'I  which  operates  to  restrict  the 
meaning  ascribed  to  section  92  ?  Clause  3  is  certainly  in  literal  conflict 
with  it.  It  is  impossible  to  give  exclusively  to  th(*  Dominion  the  whole 
subject  of  raising  money  by  any  mode  of  taxation,  and  at  the  same  time 
to  give  to  the  jirovincial  legislature  ex(;lusively,  or  at  all,  the  power  of 
direct  taxation  for  provincial  or  other  purposes.  That  very  conflict 
between  the  two  sections  was  noticed  by  wiy  of  illustration  in  The  Citizens 
Inxurance  Co.  a,\v\  Parsons,  7  App.  €a.  90,  where  their  Lordships  said  : 
•'  So,  the  raising  of  money  by  any  mode  or  system  of  taxation,  is  enu- 
merated among  the  classes  of  subjects  in  sectional  :  but,  though  the 
description  is  sufficiently  large  to  include  diret;t  taxation  within  the 
jM-ovince  in  order  to  the  raising  of  a  revenue  for  provincial  pur{)Oses,  as- 
signed to  the  provincial  legislatures  by  section  92,  it  obviously  could  not 
have  been  intended  that  in  this  instance  also  the  general  power  should 
override  the  i)articular  one."  Their  Ix)rdsliips  adhere  to  that  view,  and 
hold  that,  as  regards  diiect  taxation  within  the  province  to  raise  money 
for  provincial  purposes,  the  subject  falls  wholly  within  the  jurisdiction 
of  the  provincial  legislature. 

It  was  earnestly  contended  that  the  taxation  of  banks  would  un- 
duly cut  down  the  powers  of  Parliament  in  relation  to  matters  falling 
within  class  2,  viz.,  the  regulation  of  trade  and  commerce,  .ind  within 
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Lambe    diss  1 5,  viz.,  banking  and  the  incorporating  of  hanks.    Tlieir  lordsliijm 

„  *     „   tliink  that  contontion  gives  far  too  widn  an  pxtent  to  the  olasse.s  in  fiuo« 
Ban ^  of  ,  ' 

Toronio    tion.   Ihey  ciinnot  see  how  the  power  ot  milking'  hanks  contrihute  to  th^ 

public  ohjei'ts  of  the  province  where  thoy  carry  on  hiisinoss  can  inttM- 
fe>'e  at  all  with  the  power  of  making  laws  on  the  sultject  of  htnklng  or 
with  the  power  of  incorporating  hunks.  The  words,  "  Kegulation  of 
trade  and  commeroe,"  were,  indeed,  very  wide,  iiml  in  Sei'ern'n  case  it 
was  the  view  of  the  Supreme  Court  that  tliey  operated  to  invalidate  tli" 
license  duty,  which  was  there  in  question.  But  since  that  case  was  de- 
cided the  question  has  beou  more  completely  sifted  before  the  coiniait 
tee  in  Parnon\i  ca.se,  7  App.  Ca.,  and  it  is  absolutely  necessary  that  tlui 
literal  nieanina  of  the  words  should  he  restricted  in  order  to  afford  scopo 
for  powers  which  were  given  e.Kclusivoly  to  the  Provimnal  Legislatiu'e. 
It  was  there  thrown  out  that  the  power  of  regidation  given  to  the 
Parliament  meant  .some  general  or  inter  Provincial  regulations.  No 
further  attempt  to  define  the  subject  need  now  he  made,  because  tlieir 
Lordships  are  clear  that  if  they  were  to  hold  that  this  power  of  regulation 
prohibited  any  Provincial  taxation  on  the  [)erson  or  things  regulated,  so 
far  from  restricting  the  expressions,  as  we  found  necessary  in  I'arnona' 
case,  they  would  be  straining  them  to  their  widest  conceivable  extent. 

Then  it  was  suggested  that  the  Legislature  might  lay  on  taxes  so 
heavy  as  to  crush  the  banks  out  of  existence,  and  so  nullify  the  power 
of  Parliament  to  erect  banks.  But  their  Lordships  cannot  conceive 
that  when  the  Imperial  Parliament  conferred  wide  powers  of  local  self 
government  on  great  countries  such  as  Qucfbec,  it  intended  to  limit  tliem 
on  the  speculation  that  they  would  he  used  in  an  injurious  manner. 
People  who  are  trusted  with  the  great  power  oi'  making  laws  for  property 
and  civil  rights  m.ay  well  be  trusted  to  levy  taxes.  There  are  obvious 
reasons  for  confining  their  power  to  d.rect  taxes  and  licenses,  becausp 
the  power  of  indirect  taxation  would  he  felt  all  over  the  Dominion,  but 
whatever  power  falls  within  the  legitimate  meaning  of  Classes  2  and  9  is 
in  their  lordships'  judgment  what  the  Imperial  Parliament  intended  to 
give  ;  and  to  place  a  limit  on  it  because  the  power  might  be  used  unwisely, 
as  all  powers  might,  would  be  an  erior  and  would  lead  to  insuj>erahlo 
difficulties  in  the  construction  of  the  federation  act. 

Their  lordships  were  invited  to  take  a  wi<le  range  of  this  [)artof  tlie 
case,  and  to  ai)f>ly  to  the  construction  of  the  Federation  act  the 
principles  laid  down  for  the  United  .'States  by  ('hief  .Tustice  ^Marshall. 
Every  one  wouM  gladly  accept  the  guidance  of  that  great  .judge  in  ;i 
parallel  case,  but  he  was  dealing  with  tlie  constitution  of  the  United 
States.  Under  that  constitution,  as  their  lordships  understand,  eacli 
State  could  make  laws  for  itself  uncontrolled  by  the  Federal  power,  an<l 
subject  only  to  the  limits  placed  by  law  on  the  range  of  subjects  within 
its  jurisdiction.  In  such  a  constitution  Chief  Justice  Marshall  found  one 
of  tliose  limits  at  the  point  at  wliich  the  action  of  the  State  Legislature 
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ciimft  into  oonMiot  with  tlio  powor  vested  in  Congress.    The  appellant     f^mnhe 

iiivokf's  tliat  ininoiplc  to  support  tli»*  (roiu-lusicn  that  the  FtMleratior  act    „    **    , 

'  '  '  '  ...  BaDk  or 

must  he  so  ooiistriietl  as  to  allow  no  power  to  the  i'rovincial  Legislatures   Torouto. 

imder  seotion  '.•'2  which  might  hj'  possihility,  un<l  if  exeieised  in  .some 

i'xtnivagant  way.  interfere  with  thoohjectsof  the  Dominion  in  exercising 

tli^-ir  powers  nmler  section  '.H,     It  is  n   ite  impossihle  to  argue  from  the 

one  case  to  the  other.     Their  lor<lsK.j>s  have  to  construe  the  express 

words  of  an  act  of  Parliament,  which  made  an  e'ahorate  distrihution  of 

tlie  whole  field  of  legislative  authority  itetween  legislative  hodies.  and, 

nt   tlie  same  time,   provided  for  the  fedf»rated  ])rovinces   a   carefully 

Iialancod  constitutiim  under  which   no  one  of  the   parts    could    pasi 

laws  for  itself  except  under  the  control  of  the  whole,  acting  through  the 

(iovernor-Oeneral ,  and  the  question  they  had  to  answer  was  whether 

t!ie  one  body  of  the  other  had  power  to  make  a  good  law.    If  they  found 

tiiat  on  the  construction  of  the  act  a  legislative  power  fell  within  section 

i"2,  it  would  be  quite  wrong  of  them  to  deny  its  existence,  becRUse  by 

some  possibility  it  might  be  abused,  or  might  limit  the  range  which 

otlierwise  would  be  open  to  the  Dominion  Parliament. 

It  only  remains  to  refer  to  some  of  the  grounds  taken  by  the  learned 
judges  of  the  lower  cotirts,  which  were  strongly  objected  to  at  the  bar. 
Oreat  importance  was  attacherl  to  French  authorities,  who  laid  down 
that  the  hiipof  tins  paten fea,  which  was  a  ta.x  on  trades,  and  which  might 
possibly  have  afforded  hints  for  the  Quebec  law,  was  a  direct  tax.  And 
ifc  was  suggested  that  the  provincial  Legisl.atures  possessed  powers  of 
legislation,  oithei-  inherent  in  them  or  dating  from  a  time  anterior  to  the 
iVderation  act,  and  not  taken  away  by  that  .act.  Their  lordsliips  had 
not  thought  it  necessary  to  call  on  the  respondent's  counsel,  and  there 
toie  possibly  had  not  heard  all  that  might  be  said  in  support  of  such 
views  ;  but  the  judgments  below  were  so  carefully  reasoned,  and  the 
citation  and  discussion  of  them  had  been  so  full  and  elaborate,  that 
I  heir  lordships  felt  justified  in  expressing  their  present  dissent  on  those 
points  They  could  not  think  that  the  French  uuthorities  were  useful 
for  anything  but  illustration,  and  thev  adhere  to  the  view  which  has 
always  been  taken  by  this  committee,  that  the  Federation  act  exhausted 
tlie  whole  range  of  legislative  power,  and  that  whatever  was  not  thereby 
^iven  to  the  Provincial  Legislatures  rested  with  Parliament.  The  result 
is  that,  tho'igh  not  wholly  for  the  sauie  reasons,  their  Lordships  agreed 
with  the  Com-t  of  Queen's  Bench  and  they  will  humbly  advise  Her 
^lajesty  to  affirm  their  decree  and  dismiss  the  appeal  of  the  Ban':  of 
I'oron  to. 

The  other  three  cases  possess  no  points  of  distinction  in  favor  of 
the  appellants.  That  of  the  Canadian  Bank  of  Conmierce  is  exactly 
I'urallel.  The  Merchants  Bank  of  CauRda  has  its  principal  place  of 
Imsiness  in  Montreal,  and  to  that  extent  loses  t^l^f  benefit  of  one  of  the 
arguments  lu-ged  in  favor  of  the  other  batiks.    The  insurance  company 
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liombe    '**  taxed  in  a  sum  .'.i)0(!ilie(l   \>y  llio  t^uel)e<;  act,  and  not  with  ipfVMorK  v 

Bank  of   ^"  ''■'*  "^'^P'*"''  ""*'  ^"  ''^'^'^'^  t^'o   lionefit  oj'onu  of  tin;  ai^Miinonts  urf;.'(l  in 

Toronto,    favor  of  tho  hanks.     The  cases  have  been  treated  as  substantially  idfiii 

ioal  in  tln^  eourts  below,  nnd   their  I/irds)iips  will  take  the  f^anie  coiirM- 

with  respect  to  all  of  them.     The  apj)lioants  in  each  ease  must  piiy  tli.> 

costs  of  a])peal. 
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Danies 

■^e  Si',*^']'"  ''''■^*^"<  •■  '^'"  ''a.mks  W.  Coi.vii.r,  Sik  Baksks  rKACocK  and  Siit   Robkut  P. 

Rep.ll'ie  COM.IKH. 

Ij'HOtel- 

MontV^al  LKS  Sd'iriiS  DAMK.S   IIOSIMTALIKUK.S    DK    ST   .KKSKFH    I)E   I/HOTKl, 

A  Dlia;  DE  MONTREAL  v.  JOHN  1{.  MIDDLEMISS. 

Mlddle- 

mlss.  'j'jijg  ^.j^gg  ]^r^g  been  argued  with  great  learning  and   ability   on  l)otli 

sides.  Tho  question,  however,  between  the  parties  is  reducible  within 
narrow  limits  ;  and  that  question  having  been  very  fully  .argued,  ami 
their  JiOrdships  liaving  had  an  opportunity  of  considering  the  authorities 
cited,  they  do  not  think  it  necessary  to  reserve  their  judgment. 

The  appellants  are  a  religious  community  known  as  Los  Ileligieusos 
ScEurs  llospitalieres  de  St.  Josepli  de  I'llotel  Dieu  de  Montreal,  and  are 
the  seigniors  of  a  fief  in  jNEontreal  known  as  the  Fief  St.  August  in.  The 
respondent  is  the  present  proprietor  of  a  piece  of  Land  within  the  ambit 
of  that  fief,  and,  at  one  time,  unquestionably  held  of  it  subject  to  the 
feudal  rights  then  incident  to  such  a  teniu-e.  The  proceedings  out  of 
which  this  appeal  has  arisen  were  taken  by  the  appellants  in  order  to 
recover  from  the  respondent,  as  owner  of  this  land,  the  commutation 
fine  to  which,  as  they  allege,  they  were  upon  the  transfer  thereoi'i  ntitled 
under  the  74tli  ami  following  sections  ol  chapter  XLl,  of  the  Consolidat- 
ed Statutes  of  l/jwer  Canada,  intituled  '*  An  Act  respecting  the  general 
^'  abolition  of  feudal  rights  and  duties."'  The  74tli  section  is  as  follows  : 
"  In  the  Fief  St.  Augustin  *  *  lods  el  ven  tea,  and  other  casual 
"  dues,  including  dj'o (7  de  banality  and  all  seigniorial  dues  whatever. 
"  were  abolished  on  the  19th  day  of  May,  I8G0,  and  instead  thereof  the 
"  ceils  et  rentes  have  since  that  day  been  and  shall  be  represented  by  a 
"  7*C7j^«  cons;i7«^e  of  the  same  amount  un  money  or  kind,  as  the  case 
«'  may  be)  secured  by  the  same  privileges,  and  payable  at  the  same 
"  periods,  until  the  capital  thereof  becomes  payable  as  hereinafter  pro- 
"  vided  ;  and  a  commutation  JBne  equal  to  that  which  the  Seminary  of 
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'■  St.  Sulpi(U».  (if  .Moiitii'.al,  is  <'nlitl<'d,  in  the  city  iind  parish  of  Moiiti'cal. 
••  iind  to  he  cali'iiliitrd  jnid  ;iveit!iiii''il  in  the  niaiiiioi-  prcscrilioil  by 
'•  iihupttii'  4-'  oftln-sH  (.V)n»olidat(!iJ  Statutes  icspeitin::  the  said  seminary, 
•  and  by  the  fiUth  section  of  this  .\(;t,  siilijcit  to  ihc  piovisioiis  herein. 
•■  after  made  in  section  >*4  of  this  .\ct,  as  to  tiic  iMte  ol'  coniiuutjitioii 
••  iiccording  to  the  situation  of  the  propi-rty,  slmll  he  ))iivablp  to  th" 
'•  seigniors  of  the  said  lief,  or  any  portion  of  it,  on  the  tirsi  inutation 
••  whieli  would  have  created  /mis  il  Dunliia  of  the  ownership  of  any  pro- 
"  perty  happi-ning  in  tlu!  '  *  *  Fief  St.  Aiigustin  *  *  *  (hu'iug 
'•  the  liO  yeais  next  after  the  .-aid  fliiy."  I  pon  the  tran>fei'  to  the  res. 
pendent  of  this  jiieiu!  of  liiiid  in  1S7-I.  I  lie  appellants  eoiiceived  that  the 
period  presciiiiod  by  the  Statute  as  that  at  which  they  would  l)e  entitled 
to  till!  commutation  tiiu'  had  ai'rived,aiid  accordingly,  in  conformity  with 
the  procedure  presurilied  l»y  the  Statutes  for  ascertaining  the  amount 
llieieof,  they  called  upon  tlu^  resiiondent  to  appoint  an  arbitrator.  il(; 
iehis(idtodo  so.  'I'hey  then  took  the  iie.Kt  sttip  prescribed  by  the 
Statutes,  and  potitioiied  the  Court  to  appoint  an  arbitrator  on  his  liehalf. 
A  defence  was  raised  to  that  claim,  whiih  will  be  afterwards  considered, 
'fhe  result  was  that  the  Superior  (.'ourt  upheld  the  claim  and  appoints  I 
Jill  arbitrator.  The  amount  of  the  coinuiutation  fine  was  afterwards 
ascertained  in  due  course,  and  a  decree  innde  accordingly.  Against 
tiiose  two  decrees  of  the  Siijierior  Court  there  was  anai»{)eal  to  thoCoiiit 
of  (Jueen's  Bench,  the  .fudges  of  which  were  divided  in  opinion,  but  the 
niiijority  lield  that  the  jiroceedings  had  been  irregular  from  the  begin, 
ningj  that  no  arbitrator  ought  to  have  been  appointed,  and  that  the 
Mpplieation  of  the  appellants  ought  toliave  been  dismissed.  This  appeal 
is  against  their  decree. 

Before  considering  the  merits  ol  the  cHse.  it  may  lie  woll  shortly  to 
recapitulate  the  history  of  tlu!  devolution  of  this  iiroperty.  In  ISO')  \i 
scenis  to  have  been  vested  in  one  Willii'Mi  ilallowell.  In  his  hands  it 
WHS  subject,  not  only  to  ihv  seigniorial  dues,  but  to  certain  reserved 
iciits  and  other  charges,  conventions,  and  servitudes  wiiich  were  e\- 
piossed  in  a  deed  of  ac(!ord  of  the  '.Ith  October.  Isi).").  On  Ijalloweli's 
death  his  interest  in  the  property  iiecame  divisil)le  amongst  his  wife  and 
liiiidreii,  and,  liy  two  notarial  deeds  of  the  .'sth  October,  IS,','.),  respective- 
ly, one  tenth  ot  that  interest  was  duly  conveyed  to  and  liecame  vested 
in  one  William  Robertson,  the;  remaining  nine-tenths  being  in  like 
manner  conveyed  to  and  vested  in  om^  Chailes  Montizambert,  each  of 
whom  accepted  as  purchaser  in  trust  fm-  the  commissioners  .-ippointf'd 
lor  the  purpose  of  erecting  a  lunatic  asylum  in  the  said  ilistrict  <>[' 
Montreal,  and  their  successors,  and  with  an  obligation  on  his  behalf  to 
reconvey  in  a  due  manner  unto  the  said  commissioners  and  their  siic- 
(  es^ors,  so  soon  as  they  should  be  <hdy  authorized  to  accept  a  deed  to 
tliat  efi'ect,  the  undivided  part  convey(Ml  to  him  of  the  said  property. 
It  appe.ars  that,  under  a  colonial  statute,  public  money  had   been  appio- 
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r,es  H«'Ur»i  J^''"^'-''  t-"  f'f'itaiii    lUTsoiis   us   foiiiniiHsioncrs   generally    for   fliariliiM.. 

DaiiK'H     purposes  connfctcd  with  liiiml'u-s,  an<l  that  thor<i  was  then  an  iuifiition 
llospltn  rs  ••*»^/i' 

<l(>Ht.  .Ill-  at  least  of  tiiakin// tliOHO  persons  a  corporation  (•upal)lo   of  hoiilin;^;  IuikI, 
i'lloter-    ''''*'  purcliases  wero  nnqneHtionably  made   with   the   pul»Uo   nionoys  .so 

Montreal  '^PPi'Opi'iate*'  to  tlie  t'oniniissionei-s.     Notliinit,  liowever,    was  aftorwardn 
*         (lone  to  constitnte  them  a  l»ody  corporate,  or  to  authori/o   tlieni  to  hoM 
inlHM.      hinds;  an<J  it  appears — tliou^Ii  it  is  not  very   distinctly   shown   wii(iii__ 
that  some  time  between  I S4 1  and  I S44  tliey   liad   ceased    to   exist,  and 
tliat  tlie  (lovennnont  of  Canada  was  then  in  possession  of  tho  hind.  Th-- 
next  transaction  in  order  of  <lato  is  that  of  the  L'lltli   Aprih  icSGO,  and,  u, 
will  afterwards  bo  shown,  it  is  upon  tluj  true  oHect  and   nature  of  thai 
transaction  that  the  determination  of  this  appeal  now  almost  admittotl 
ly  depends.     Before  and  about   that   time  various  statutes   had  lioi'ii 
passed  with  tho  object  of  abolishing  all  feiidid    rii,'hts   of  the   seigniors, 
and  of  giving  to  tho  tenants  a  free  allodial    tenure.     Tho   Statute,  how 
over,  which  related  to  this  particular  fief  was  not  passed  until    the   i'.ltli 
May,  ISf)0,  and  was  one  of  several  that  wero  embodied  in   tho   Consoiid 
ated  Statutes,  Chapter  41.     On  tlie  14tli  .lanuary,  ISO!,  after  tho  Statubf 
had  come  into  etioct,  a  notarial  act  was  [)assod   between  Montizambert, 
who  held  nine  tenths  of  the  property  under  the  trusts   already  mention 
ed,  and  Her  Majesty  the  Queen,  represented  by  tho   Ilononrablo  Jolm 
Ross,  described  as  a  Commissioner  of  Public  Works,    by  which  tho  nine, 
tenths  of  tho  proi>erty  vested  in  Montizambert  were  formally  conveyed 
to  the  Crown.     That  deed   contains  a  recital  in   the   words:    "And 
"  wliereas  the  piopci'ty  hereinafter  described  was  never  conveyed  tu  the 
"  commissioners  for  tho  eroctiim  of  a  lunatic  asylum    in   tlie   district  ol 
"  Montreal,  that  such  commissioners  have  ceased  to  exist,  and  that  by 
"  the  laws  in  force  in  this  province  the  said    property,  having  been  paid 
"  lor  out  of  the  provincial  funds,  should  l)e  vested  in    Ilor  Majesty,  her 
"  heirs  and  successors,  and  be  under  the  management  and  control  of  tln' 
"  Commissioner  of  Public  Woiks  for  the  time  being."     There  is  no  trace 
in  the  record  of  any  transfer  of  what   English   lawyers   wouM   call   lli'> 
outstanding  legal  estate  of  the  remaining  one  tenth   from   Robertson  tu 
the  Crown  ;  but  there  is  no  doubt  that  the  Crown  bad  long  been  in  pos 
session  as  well  of  that,  as  of  the  other  nine-tenths,  and,  in  fact,  continue  1 
to  be  in  imssession  of  tho  whole  property  up  to  the  1st  July,    1S74.    At 
that  date  it  passed  from  the  CroArn  to  tho  respondent  by   moans  of  an 
exchange  a  li/re  de  aoallc  el  retnur,  and  it  is  admitted  that  if  that  trans 
action  had  taken   i)lace   between  subjects  it  would  have  been  such  ;i 
mutati  n  of  pro)»erty  as  would  have  created   /o(/.v  et   vetiies  within  the 
meanin"  of  the  74th  section  of  chapter  41  of  the  Consolidated  Statutes. 
That  being  so,  what  was  the  defence  made  by  the  respondent  to 
the  appellants'  claim  ?     His  first  answer  to  their  petition  is  at  page  21 
of  the  Record.    The  appellants  put  in  their  reply,  whereupon  the  de 
fendant  obtained  leave  to  tile  an  amended  answer.  Mr.  Digby  has  to-day 
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<lrawn  thoir  l/>rdships'  attention  to  HOino  supposed  distinctions  Itotweon  j^^^  p^i^irH 
tiio  two  answers,  but  llieir  Lordships  cannot  see  that  thoro  is  any  ditVor-     """"^ 
enco  botweun  thoni  wiiich  niutorially  attbcts  thu  ipiestion  now  to  bo  d«iHt.  Jo- 
docidod.  They  will,  therefore,  coniino  their  attoutiion  to  tho  last  answer.    "*||otj!)'.' 
That  is  to  tho  etrecd,  that  tho  propi^rty  in  »|Uestiou   had  been  acquire»l  .{""^Ji"! 
Ity  tho  Crown   by  the  notarial  acts  of  tho  Sth  Oelobor,   18;}'.);  that  by         A 
thosu  acts  it  was  establisiiot'.  that  tho  property  in  ({uestion  was  acipiirod     '  huh*. 
in  tho  name  of  a  trustee  ("  «« //(/ci'fowmjV)  by  tho  coinnussioners  for 
thtt  erection  of  a  liniati(!  a.sylum  in  tho  district  of  Montreal,  with  tlio 
Tnon<'y  of  tho  Crown  appropriated  to  that  object ;  that  tho  conunission 
of  these  commissioners  havin;^  expired  about  tho  year  IS44  without  their 
4>ver  having  ellectod  the  erection  of  tho  asylum,  and  the  connnissioners 
Jjaving  consequently  ceased  to  exist,  tho  trust  was  extinguished,  and  tho 
<;rovn  united  tho  property  to  its  domain,  and  then  began  to  possess  and 
.iftcrvvards  contiiuioil  to  possess  it  as  proprietor  uj)  to  the  time  of  tho 
alienation  in  favour  of  tho  resprudent  Middlemi.ss ;  andfuither  that  tho 
appellants  had  since  that  time  treated  tho  Crown  as  proprietor  of  tho 
jnoperty,  and  had  claimed  tho  indemnity  which  was  due  to  them  as 
scigneuresso  upon  tho  saiil  property,  "  ainni  pax!i6  en  main-morle."  Their 
Ixirdships  hero  pause  to  consider  an  argument  which  has  been  founded 
upon  tho  words  *^  ainsi  passe  en   inain-morle."    They  think  I  he  words 
"  thus  passed  en  mainviorte"  cannot  fairly  be  taken  to  import  more 
than  tliat  tho  property  had  j»assed  extra  conimerciuin  umler  tho  circum- 
stances above  stated  ;  and  that  if  those  circumstances  do  not  support 
the  conclusion  that  it  had  passed  into  liaiuls  which  were,  in  tho  strict 
.sense  of  tlie  term  those  oi'  ijens  de  viain-morlc,  the  respondent  ought  not 
to  l>e  held  to  have  made  an  admission  to  that  ell'ect  because  his  pleader 
has  used  in  a  loose  way  the  term  main-morle  instead  of  that  which  Ilervc, 
writing  with  precision,  in  his  definition  of  "  Indemnite,"  ailvisedly  sub- 
stituted for  it,  viz.,  une  main  qui  n'aliine  point.  In  tho  following  passage 
lie  thus  explains  tho  use  of  those  words  :    "  Je  dis  en  general  aussi,  une 
'•main  qui  n'aliene   point  and  noo  p.as  sim|»lement  uiio  main  morte, 
•'  parccquo  lo  Itoi  (pii  n'est  pas  mis  dans  la  clas.so  des  main-mortes,  doit 
•'  neanmoins  une  indenmite  aux  seigneurs  dans  la  mouvance  des  quels 
"  il  acquiert,"  and  then  he  proceeds  to  deal  with  tlie  indemnity  payable 
in  theone  case  by  i/e/ts  de  main  morte,  properly  ."O  termeil,  and  in  the 
other  by  the  Crown.The  answer  goes  on  to  say  that,  on  or  about  the  20tli 
April,  I  SCO,  the  Crown  had  paid  to  the  petitioners  an  indemnity  agreed 
lietween  them  by  reason  of  the  said  i)roperty  having  ceased  to  be  subject 
to  seigniorial  rights  ;  and  that  by  reason  of  the  acquisition  by  tho  Crown 
of  the  said  proj)erty,  and  the  payment  of  the  said  indemnity,  that  pro- 
perty was  united  to  the  Sovereign's  domain  and  ceased  to  be  subject  to 
any  viouvance  particulicre.    The  rei)ly  of  the  appellants  admits  to  a  cer- 
tain extent  tho  facts  pleaded  by  the  respondent.     It  admits  that  the 
land  had  been  acquired  by  virtue  ot  the  two  notarial  deeds  in  trust  for 
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l>Hiiiui>     vinc(>  orCHimila  liad  iillci winds  siu -clcil  ;   it  iiIsm  mlmitN  (lie  pnviiitnt 

<i<iHi..lii.  oMcss  a  Uuitli,  l*iit  ^avH   (liat  that    iinl"ii)iiit.v  was   not   lixcil  uiul  a^'iiiMl 

rilotf^l-    iiiion  liy  tlit>  |iai'ti(>K,   Ikmniiiho   tin'   |ictiti<iiici's  ilid    iint  ai-kiiowlt>i|;;c  tin 

Moijtrial  l*''*'l"''«'y  ')'  tl"'    <lt'<lii(tioii   of  (lie   tcntli,  ami    I'lirtliiM'  I'laiiin-il   foils  ,i 

I'entmou  tin'  juiirliasc  of    ISli'.t,  which  had  lit'cii   rt'l'iisml  hy  the  Ciinvn. 

Ittlicii  statt'H  what    is  in   liu't   the  ifal  issiii'  hctwccn  tlio  parties,  viz.r 

that  the  iiKh'iiiiiity  paiil   icpit'si'iiti'd   only  that   indemnity  which  was 

payahle  hy  all  iiuiiiis  inoi  tes  when  they  ae(|nii('(l  iininoveahle  propeitv  : 

that  the  ellect  of  the  payment  was  not  rf.HdiiiIre  la  iiiDiivaiire,  i.e.  to  jnii 

an  end  to  the  ti'mne,  Imt  nu!rely  to  siisjiend  tin;  ri^htH  of  the  seif;nioi> 

M»  Ion;:  as  tlu'  |iropeity  remained  in  the  hands  of  the  (Jovernmont,  jnnl 

that  it  liad  heen  a(^(|iiii'e(l   hy  Jiuhertson  and  Monti/.amla'it  siihjeet  te 

ull  .seijtniorial  lights,  aiitl  so  eontieued  to  be,  cxct'pt  so  far  as  i'elat»Ml  tc 

tlie  indemnity  jitnir  aiiiuiiin.itiiiciit,    Tho   a|)pellants    with  their  leply 

liled  (lie  aeeount  at  pa;!e  '2-\  of  the  IJecord,  which  is  ically  the  only  uvi 

dence  in  tho  cause  of  tho  tmnsaetion  in  (luestion.    Their  Lordships  Imvc 

1'elt,  dining  tlio  gtoatorpiiit  of  the  argument,  that  tlit)  crmuul  ()uestiou 

in  the  case  was,  which  of  the  constructions  jmt  hy  tho  parties  respcc 

tively  upon  that  transaction  was  coiiect ;  or  in  other  words,  quo  aniitin 

(lid  one  party  pay  ami  the  other  receive  tho  indenmity  jnenlioiKMl  ia 

account,    'i'o  that  (|Uestion  thoy  will  now  address  themtolves. 

The  cusc  of  the  lespondent  involves  two  (juestions,  one  a  (luestioii 
of  law,  and  the  other  a  (luestiouof  lact.  Tlu!  (piestion  of  law  is  whether 
hy  th(!  law  of  Lower  Canada  the  aeiiiiisition  by  the  Crown  of  lands  held 
liom  or  untler  a  seignior  as  part  oj'  his  lief,  did  t'xtinguish  all  feu' 
rights  in  those  lands,  and  givi-  to  the  seignior  a  mere  light  to  an 
indemnity.  The  (|Uestion  of  fact  is,  whether  the  transaction  evidencoil 
''y  the  document  at  page  24  took  placi'  upon  that  looting.  Those 
<|uestions  more  or  less  run  into  each  other,  because  it  must  be  pre- 
sumed that  tli(!  jiarties  dealt  with  each  other  with  reference  to  tlio 
subsisting  law,  and  th«  construction  of  the  dociunent,  in  so  far  as  it  is 
ambiguous,  will  th(  lefoic  Ix^  facilitated  by  a  (ionsideration  of  what  tliiit 
law  was. 

Their  i.oiiUliips  do  not  think  it  neiu'ssary  to  go  in  gr<>at  detiiii 
through  the  many  authorities  which  have  been  cited  in  the  facta  of  tlu^ 
parties,  in  the  reasons  of  tho  .Judges,  or  at  the  bar,  as  to  what  tho  law 
of  Kranoe,  and,  consequently,  the  law  of  Canada,  was  upon  that  point 
They  have  come  to  tho  conclusion  that  those  authorities  do  establish 
that  (whiitever  may  have  been  the  lase  in  earlier  times  when  tho  kin;; 
of  France  seems  occasionally  to  hav(i  submitted  to  do  homage  by  at- 
torney or  otherwise,  for  acquisitions  in  the  field  ot  subj(!ct  seigniors,)  foi 
a  considerable  time,  pro!)ably  very  soon  after  tho  l*]diet  of  Moulins, 
passed  in  the  reign  of  Charles  IX,  there  was  an  end  of  that  state  ol 
things,  and  that  the  Crown  thonceibrwai'd  acquired  such  properties  with 
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all  extin(!tioii  of  all  feudal  lights  thoniin.  siiIiJimI  <tnly  to  a  .ight  on  the 
partof  tli((  Hoigiiior  In  reenivi-  an  indoiiinity, — a  right  iiior*'  <»r  less  strief 
ly  enforeeal)le,  hut  certainly  reeogni/.((d  hy  eiistom.  'I'lii'V  also  think  it 
i^  estaltllshed  tiiat  up  to  the  tune  of  thi<  Oidiiianfe  of  hoiiisXIV,  in 
K'lCiT,  the  amount  of  that  indi'innity,  when  not  dfti'miinahh'  l>y  h'ga| 
riistom  or  written  law,  was  in  the  ease  of  latids  hi'ld  l)y  roturiers  ont^ 
tit'tii  of  the  prieo.  This  is  very  eloarly  stated  liy  llorve  in  a  paragraph 
»hiel»  applies,  not  only  to  tlio  iinhMunity  payahli'  hy  i/i-ns  <le  vuiinmnrli' 
liiit  also  to  the  indemnity  payahle  hy  the  Orown.  lie  says,  "  l.orsi|u'il 
■•  n'y  a  aueune  regie  eerite  oil  lorsipi'll  y    a   <hi    donte,    il  faiit  siiivre  la 

•  jin-isprudeiu^e  qui  a  fix6  I'indemnite  k  la  valeur  du  tiers  ties  hiens  no- 
'■  hies  et  du  einquiemo  de  emix  <iui  sont  roturiers,  ear  eett»i  jurispruden. 
'•  ee  fait  le  droit  eonnniin  dans  lus  i)rovinces  on  il  n'y  a  ni  loi  ni  usage 
■■  ('ontrair(\"  This  vie.v  of  the  jurisprudence  of  Kranee  does  not  depend 
•iiiuply  upon  text  wrltert,,  siieh  as  (iuyot  and  others.  It  is  eoniirmetl  hy 
the  various  d(>cisioiis'  or  a.iets   that   have  heen    cited    hy    the   learned 

liidges,  and  in  particular  hy  the  arret  in  thn  ease  ol  la  (crrr  de  lloliin  ; 
<i>r  although  th(>  decision  in   that  case  was   sul>sei|iiiMit   in  date  to  the 

•  irdinance  of  hoiiis  XIN',  it  is  impossihlo  to  impute  to  the  .liidges  who 
|iiissed  it,  that  they  were  not  applying  the  law  s  it  (txisted  at  the  time 
wlion  th('  feudal  rights  wore  alleged  to  havo  hecii  extinguished. 

What  then  is  tlii^  otl'eet  ol'tln^  Ordiivi  u'o  of  l.ouis  \'"  ,  of  which  so 
laiich  has  heen  said  '.'  It  assiimod  the  e.visting  law.  ;  ad  inodilied  that 
1.  •  in  so  far  as  the  amount  of  the  indemnity  \  ts  coiuu'rned.  It  pies- 
'lilted  a  mode  of  calculating  the  indemnity  "''S«  favourable  to  tlui  snip- 
JDct,  and  also  extremely  eomplicated  in  lorm,  in  so  far  as  it  related  to 
|)ioperty  held  cii  rotnre.  The  second  article  oi  it,  which  relates  to 
^oigniories  or  Hefs  purchased  hy  the  Oi-own,  seems  to  pioseu-  the  old 
mstom  of  calculating  the  indemnity  at  ouulifth  of  the  value  or  price 
Their  Lordships  here  observe  that  it  i--  by  no  means  necessary  to  hold 
(liat  this  ordinance,  which  was  passed  four  years  after  the  establishment 

•  lithe  Superior  Council  in  Canada,  and  therefore  w;i>  not  introdiiiied 
jiriiprio  vij/ore  into  (Janada,  ami  was  never  afterwards  registered  in 
<  aiiada,  ever  became  part  of  the  law  of  Canada. 

It  will  subsequently  Ix^  shown  that  the  [larties  acted  and  dealt 
with  each  other  upon  the  footing  of  the  law  as  it  existed  before  the 
I'lissing  of  tlu*  Ordinance. 

The   next  question   is,  was  this  hiw  so  detining   the  rights  of  the 

•  'I'own  ever  introduct^d  into  Canada?  Their  Lordships  can  see  no 
olijeetion  in  principle  to  treating  it  as  so  introduiied.  It  was  merely 
|i;iitof  the  law  of  feudal  teniu'e,  which  was  uiKjuestioiiably  introduced 
into  French  Canada  as  the  law  of  real  property  or  part  of  the  lav/ of  real 
[iroporty  in  that  <!olony  ;  and  which  after  the  (ionquest  of  Canada,  when 
ilie  province  had  pass(>d  under  British  dominion,  continued  to  be  law  by 
virtue  of  the  Imperial  Statute,  known  as  the  (Quebec  Act.     If  the  law 
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relating  to  the  rights  of  the  Crown,  wliich  was  part  of  tlic  general  law  ol 
tenure,  was  not  introduced  or  continuod  in  Canada,  it  should  be  shown 
affirmatively  to  have  been  excepted.  What  has  been  principally  reli(>(l 
upon  as  establishing  this,  is  the  fifth  subsection  of  the  GOth  section  n[ 
the  Consolidated  Statute,  chapter  41.  That  portion  of  the  Consolidated 
Statute  does  not,  however,  relate  to  the  seigniory  in  question,  or  trv 
seigniories  of  that  class,  but  is  confined  to  seigniories  l)elonging  to  the 
Seminary  of  St.  Sulpice.  The  enactment  relied  upon  is,  moreover, 
extremely  general  in  its  terms.  It  says,  "  The  .said  payments  l\v  tlio 
"  province  shall  include  the  commutation  of  the  tenure  of  all  r .operty 
"  now  held  by  the  province  or  the  Crown,  or  by  the  War  Department, 
•*  as  representing  the  late  Ordinance  Department  in  any  seigniory 
"  belonging  to  the  said  Seminary,  and  such  comuuitation  s^liall  be  held 
"  to  have  been  perfectotl  on  the  4th  day  of  May,  IS;V.'."  It  speaks  of 
the  tenure  of  all  property  lield  by  the  province  or  the  Crown,  or  by  tiie 
War  Department.  It  does  not  positively  assert  that  the  Crown  wan 
treated  as  an  ordinary  censitaire  in  all  seigniories  in  Canada  in  whicii  it 
might  hold  lands,  or  in  the  particular  seigniory  which  is  in  (]uestion  hen-. 

]lelianco  was  also  placed  upon  two  statutes  whicii  relate  to  the 
officers  of  Jler  Majesty's  Ordnance,  and  to  lands  "lurdiasod  by  them  for 
the  iirotcction  of  the  province  with  Imperial  funds.  It  is  possible  that 
lands  so  purchased  an<l  held  may  have  been  subject  to  feudal  rights,  but 
their  Lordships  cannot  infer  from  these  particular  statutes  that  the 
French  law  altered  upon  its  introduction  into  Canada  so  as  to  affect  the 
general  rights  of  the  Crown  in  Canada  in  the  manner  8iij)posed,  or  that. 
it  has  since  l)een  so  altered. 

It  may  be  convenient  to  mention  hero  that  there  is  no  doubt  as  to 
the  law  which  is  invoked  on  the  side  of  the  Api)ellant,  namely,  that  upon 
jiu  alienatir.i  by  virtue  of  which  property  subject  to  feudal  rights  passed 
into  the  Hands  of  </ens  dr  maiti  vwrte,  in  tlie  proper  sense  of  the  word, 
an  indemnity  estimated  also  at  one-fifth  of  the  price  became  i)ayable  by 
the  gens  de  mainmorie  as  a  compensation  for  the  ])iobablo  loss  of  /o(/.s' 
et  venies.  There  was,  however,  this  distinction  between  the  indemnity 
payable  by  gens  de  main-morte  and  the  indemnity  payable^  by  the  Crown, 
viz.,  that  upon  the  i)assing  of  the  property  out  of  the  hands  of  the  genx 
de  main-morte  the  rights  to  lods  et  rentes  again  revived,  the  feudal  rightist 
so  far  as  they  were  covered  by  the  indemnity,  being  merely  suspended  ; 
whereas  in  the  case  of  the  Crown,  according  to  the  authorities  to  whiih 
their  Lordships  have  idready  referred,  they  were  absolutely  and  forever 
extinguished.  The  real  question,  then,  between  the  parties  in  this  caso 
is,  whether  the  feudal  rights  in  question  were  so  extinguished,  or  only 
so  suspended  by  the  transaction  of  the  20th  of  April,  1800. 

Their  Ijordships  will  now  examine  the  <locument  set  out  at  page  LM» 
and  consider  which  of  the  contentions  of  the  opposite  parties  it  favours. 
It  is  in  the  form  of  a  bill,  presented  by  the  seigniors  and  followed  by  a 


Tf^ 


I 


I'RIVY  COUNCIL 


991 


ongiiig  to  t\u' 


Ftatement  of  what  harl  been  paid  by  tho  CJovermnent.  It  may  here  be 
remarked  that  the  Provincial  rjovernmont,  as  sm-li,  was  not  capable  of 
holding  lands,  and  that  all  lands  acquired  by  (Joveinment  for  public 
purposes  were  required  by  law  to  be  taken  in  th<}  name  of  the  Crown* 
Tho  Bill  is  headed  "  Le  (iouvornement  Provincial."  Those  words  clearly 
import  that  the  bill  was  presented  to  tlie  Provircial  Oovermnent  as  re- 
presenting the  Crown.  It  proceed  thus  "  Pour  lods  et  ventes  sur  son 
acquisition," — that  is,  the  acquisition  by  the  Government,  the  represent 
t-itive  of  tho  Crown,  from  the  heirs  and  representatives  of  William 
llallowell, — "by  two  contracts  of  the  !Sth  October,  1  Si;'.),  which  passed 
"  to  Robertson  and  Montizambert,  purchasers  lor  the  advantage  of  tho 
'*  Commissioners  of  the  lunatic  asylum."  It  chiims  first  the  luds  et  venlen 
alleged  to  have  been  payable  on  that  particular  transaction,  and  then 
contains  this  item  :  ''  Pour  droit  d'indemnito  sur  lu  siisdit  prix  de  vente 
£192  Os.  lOd."  being  one  lifth  of  the  price.  Tlion  follows  a  claim  from 
ilie  Government  of  tlie  renfc  foncidre,  which  was  reserved  by  the  original 
deed  to  llallowell  in  I'avor  of  tho  i-eigniors  over  and  al)Ove  their  seignio- 
rial dues  for  fifteen  years,  a  claim  which  Implies  that  at  least  during  that 
jxn-iod  (Jovernment  representing  the  Ci'own  liixl  been  the  proprietors 
of  the  land.  How  then  did  the  (iovcrimient,  as  appears  by  the  second 
part  of  this  document,  deal  with  these  claims?  It  M'j<?cted  that  for  tho 
lods  et  ventes  u])on  tho  transaction  of  l>S;i9,  and  it  may  well  be  presumed 
that  the  claim  was  so  rejected  because  it  had  lif^on  t'stahlished  by  judi" 
dial  decisions  in  Canada  that /(/</*•  c<  renins  wuic  not  payable  on  a  ptn-- 
cliase  for  a  purpose  of  public  utility.  It  paid  to  tin;  appellants  the  sum 
oi'£2I7  lis.  9d.,  which  was  composed  of  the  following  items,  viz.,  1st, 
the  indemnity  claimed  £192  Os.  lOd.-  less  one-tenth,  which  was  deducted 
on  the  ground  that  these  particular  sci^'niors  were  not  entitled  to  tho 
profits  of  Za  haute  justice,  and  therefore  that  one  tenth  was  retainable  to 
cover  the  claims  of  those  that  were  so  entitled  ;  an<l,  se(;ondIy,  the  sums 
elaimed  for  the  arrears  of  the  rente  foncicre. 

An  argument  was  foundeil  by  the  learned  Coimsel  for  the  appel- 
lants upon  the  words  "  <lroit  d'indemnite,-'  and  upon  the  tiict  that  tho 
payment  was  made  of  the  "  indemnite  reelameo."  It  was  contended 
that  the  words  '*  dioit  d'indenmite  '  have  rec^eived  a  statutoiy  interpre 
tation,  and  must  be  taken  to  import  the  indemnity  jiayable  to  a  corpor- 
ation or  other  main  morte.  Their  Lordships  are  of  w^/nion  that  tho 
words  mean  only  a  right  of  indemnity,  and  are  to  be  (tonstrued  secuu- 
diim  subjectam  materiam.  He  .  it  appears  on  the  face  of  the  bill,  as 
already  shown,  that  the  claim  was  against  the  <  iovernmeiit  as  repn-- 
senting  the  Crown  J  that  its  title  was  rofeuecl  to  the  transactions  of 
I S39  ;  and  that  it  was  treated  as  having  been  in  possession  ofthe  pro- 
perty, and  liable  for  the  rent  reserved  for  at  least  fifteen  years  bc^fore 
the  date  of  the  transaction.  AH  this  appears  to  their  Lordships  to  affoi-d 
the  strongest  inference  that  the  indcnnnty  ciaiined  was  that  i>ayable  by 
the  Crown. 
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It  was  suggested,  liowever,  in  an  oaily  puit  of  theaigumciit  that  tln» 
Sinn  was  not  that  wliioh  wonhl  have  hoon  tlie  amount  of  tho  iniiemnity 
j)ayablo  to  tlie  Crown  under  tlie  Orclinanco  of  l/juis  XIV,  hut,  as  their 
J.ordsliips  have  already  observed,  that  only  shows  that  ordinance  was 
not  treated  as  regulating  in  Canada  the  amount  of  the  indemnity,  l>ul 
tJiat  the  claiiji  was  made  according  to  the  law  as  it  existed  in  France 
before  that  ordinance.  On  the  otiier  hand  the  view  which  the  appel- 
lants take  of  the  transaction  is  not  altogether  consistent  with  the  docu- 
ment. 'J'lierc  is  on  the  face  of  the;  .ace  'ut  no  allegation  that  the  suai 
claimed  was  the  indemnity  payable  by , 70  ..  de  mainmnrte  in  the  proj)cr 
sense  of  the  tei-m.  To  treat  the  Crown  as  falling  into  that  category  would 
have  been  an  eiror  in  law,  and  the  racts  stateil  in  the  bill  which  give  a 
partial  liistory  o!  the  forjner  transactions,  fail  to  show  that  at  .any  tim<» 
the  property  was  he'd  by  any  co-poratinn  or  body  of  persons  who  were 
capable  o(  being  treated  in  the  proper  sense  of  the  term  as  genu  demain- 
morfe,  '1  herelorc  it  appears  to  their  I/)rdshii)s  that  upon  the  true 
construction  of  this  document  it  rntist  be  held  that  the  indemnity  was 
claimed  and  ])aid  as  an  indemnity  i)ayable  Yiy  the  Crown,  with  the  legal 
mcidents  of  a  purchase  by  the  Crown,  and  tlie  j>ayment  of  an  indemnity 
tliereon,  namely,  that  the  feudal  rights  were  thereby  extinguished  and 
became  incapable  of  being  revived. 

The  chief  argument,  not  ali(;ady  de.alt  with,  which  has  been  use<l 
against  tliis  construction  was  fmnided  uj)on  the  expression  in  the  deed 
of  18()l,  which  conveyed  the  legal  estate  to  the  Crown.  Their  Lordships 
are  not  prepared  to  say  that  a  |)lausible  argument  cannot  be  raised  upon 
that  point.  That  deed,  however,  cannot  be  used  in  the  way  of  admis- 
sion or  estoppel  as  rej^ards  this  question,  becau'e  the  appellants  wer<' 
no  {)artios  to  it :  and  it  seems  to  their  Lordshii)s  tlia  a  sufficient  explan- 
ation of  the  diflicidty  is  ihat  given  by  the  learned  Chief  Justice  of  the 
Court  of  (Jueen"s  J5encli,  which  is  to  the  eifect  that  the  clause  was  put 
in  for  the  protection  in  the  ordinary  way  of  the  conveying  party,  and  to 
relieve  him  from  any  claim  which  might  possil)Iy  be  maile  against  him 
in  respect  of  seignorial  lights.  Their  Lordships  cannot  set  any  inference 
Avhicli  arises  from  those  clauses  against  what  upon  a  i'ull  view  of  the  law 
and  the  facts  they  think  was  the  <»tt'ect  of  the  transaction  of  April,  1800. 
It  seems  to  them  tiiat  their  view  of  that  transaction  really  disposes  of 
the  case,  and  that  it  is  uimei'cssaiy  to  deal  with  any  other  question** 
that  might  ln^  raised  upon  the  construction  of  the  Statute  and  the  etiect 
of  the  conveyance  to  the  Crown  of  ISOl  or  any  of  the  other  points  which 
have  been  more  oi'  less  raised  in  the  coinso  of  the  argument  before 
them.  It  will  be  their  duty  on  the  whole  case  humbly  to  advise 
Her  Majesty  to  aflirm  the  judgment  of  the  Court  oftiueen's  Bench  for 
Lower  Canada,  and  to  dismiss  this  Ai)peal  with  costs. 

Pafjinielo  .1''  Majtn-,  for  appellants. 

(I'enJJ'riiiii,  Uiiij'icl  if-  Aiclidmbdiilf.  for  respondent. 


mont  that  lln» 
tho  indemnity 
,  but,  as  their 
irdinanoe  was 
ndenmity,  l>iil 
ted  in  France 
ch  tlie  appcl- 
vith  the  doou- 
that  the  sum 
in  the  proper 
category  would 
11  which  give  a 
lat  at  any  tiiui* 
•sons  who  were 
s  (jevH  lie  main- 
upon  the   true 
indemnity  was 
,  with  the  legal 
»!'  an  indemnity 
tinguishcd  and 

.  has  been  used 
ion  in  the  deed 
friieir  Lordships 

be  raised  upon 
way  oi'  atlmis- 

jpellants  were 

thcient  explan- 
Justice  of  the 
lause  was  put 

iS  party,  and  to 
le  against  him 
any  inference 
iew  of  the  law 
of  April,  ISOt). 

[illy  disposes  of 
iher  question^ 
and  the  etiect 

er  points  which 
guuient  before 
bly    to   advise 

een's  Bench  for 


I'lUVV  COUN(MI. 

PinVY   CvHJNCIl;,   IS74. 
Sth  ,luly,  IS74. 


993 


l/Qiiioii 

S  '.IltiVIdCil 

Be  11  Hie 


i'oyovi    l.oifii  Si:i,itou\i:.    Sii;   .Ia^iivs    W.    Coi.vm.k,  Sii;    TIaknks   I'i;a(  (H-k, 
Sill  MiiNTAfii  !■;    M.  S.Mrrii.  and   Sii:  HoitiiitT  1'.  «'oi,i.ii:i!. 

i;i'NION  ST.  .lA(\»n:s  MONTKKAL  r.  ItAMK  .1(1,11':  HKIdSLK. 

The  judgement  oj'tlifir  I.ord.-hips  was  delivcreil  l.y 

l.<iKl>  SKI.ItOliNK  : — 

The  sole  (juestion  in  this  appeal  is  this  .  wliether  the  subject  mat- 
(er  of  the  Provincial  Act  (o.'i  Vict,,  c.  ")S,|  is  one  of  those  which  by  the 
'list  section  of  the  Dominion  Act  are  reserved  exclusively  for  legisla- 
tion. The  scheme  of  the  yist  and  92nd  sections  is  this.  By  the  9 1st 
section  some  matters — and  their  Lordships  may  <lo  well  to  assume,  for 
the  argument's  sake,  that  they  are  all  matters  except  those  afterwards 
.leult  %vith  by  the  'J^nd  section — their  Lordships  do  not  decide  it,  but 
lor  the  argument's  sake  they  will  assume  it  :  certain  matters,  being 
upon  that  assumption  all  those  which  are  not  mentioned  in  tho  '.)2nd 
M'ction,  are  reserved  for  the  exclusive  legislation  of  the  Parliament  of 
f'anada,  called  the  Dominion  Parliament  ;  but  beyond  controversy  there 
;ue  certain  other  matters,  not  only  reserved  for  the  Dominion  Parlia- 
ment, but  assigned  to  the  exclusive  power  and  competency  of  the  Pro- 
vincial Legislature  in  each  province  Among  those  the  last  is  thus  ox- 
l)ressed  :"  Generally  all  matters  of  a  merely  local  or  private  nature  in 
tlie  province.  "  It  there  is  nothing  to  control  that  in  the  '.Ust  section,  it 
would  seem  manifest  that  the  subject  matter  of  this  Act,  the  .'].}  Vict., 
c.  .")8,  is  a  matter  of  a  merely  local  or  private  nature  in  the  province,  l)e- 
I  tuse  it  relates  to  a  benevolent  or  benefit  .society  incorporated  in  the  city 
of  Montreal  within  the  province,  which  appears  to  consist  exclusively  of 
members  who  would  be  i^nh^^ocl  prima  facie  to  the  control  of  the  Provincial 
ix'gislature.  This  Act  deals  solely  with  the  affairs  of  that  particular 
-nciety,  and  in  this  manner  : — taking  notice  of  a  certain  state  of  em- 
li.irrassment  resulting  from  what  it  descrilxis  in  substance  as  improvi- 
ilent  regulations  of  the  society,  it  imposes  a  forced  commutation  of  their 
<  xisting  rights  upon  two  widows,  who  at  the  time  when  that  Act  was 
jiassed  were  annuitants  of  the  .society  under  its  rules,  reserving  to  them 
the  rights  so  cut  down  in  the  futiu-e  possible  event  of  the  imi)rovement 
up  to  a  certain  point  of  the  affairs  of  the  association.  Clearly  this  mat- 
ter is  private  ;  clearly  it  is  in  the  province  anil  in  the  city  of  Montreal  ; 
and  unless,  therefore,  the  general  ottect  ot  that  head  of  sect.  92  is  for 
this  purpose  fjualitietl  l)y  something  in  sect.  '.•!,  it  is  a  matter  not   only 
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within  tliu  tioinpftency,  hut  within  the  exclusiv«  competency  of  i\\f 
»<'<'"«Qu^'«  Provincial  legislature.  Now  sect.  91  qualifies  it  undoubtedly,  if  it  l.r- 
BeliBle.  within  anyone  of  the  difleront  classes  of  subjects  there  specially  enu- 
merated in  this  section  shall  not  be  deemed  to  come  within  the  class  of 
matters  because  the  last  and  concluding  words  of  sect.  01  are  :  "  And 
any  matter  coming  within  any  of  the  classes  of  jubjects  enumeruted 
of  a  local  or  private  nature  (comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the  Legisla- 
tures of  the  provinces."  But  the  oh?/*  is  on  the  respondent  to  slinw 
that  this,  being  of  itself  of  a  local  or  jmvate  nature,  does  also  come 
within  one  or  more  of  the  classes  of  subjects  specially  enumerated  in 
the  Mist  section. 

Now  it  has  not  been  alleged  that  it  comes  within  any  other  class  of 
the  subjects  so  enunjerated  except  tlie  21st,  "  Bankruptcy  an<l  Insol- 
vency :  "  and  the  question  therefore  is,  whether  this  is  a  matter  coming 
under  that  class  21,  of  bankruptcy  and  insolvency?  Their  bordshi|.s 
observe  that  tlu;  scheme  of  enumei-ation  in  that  section  is.  to  mention 
various  categories  of  general  subjects  which  may  be  dealt  with  by  legis- 
lation. There  is  no  indication  in  any  instance  of  anything  being  con- 
templated, except  what  may  be  propeily  tlescnibed  as  general  legislation  : 
such  legislation  .as  is  well  expressed  by  Mr.  Justice  Caron  when  he 
spe.aks  of  the  general  laws  governing  F.jiliite,  bankruptcy  and  insolvency 
all  which  are  well  known  legal  terms  expressing  systems  of  legislation 
with  which  the  subjects  of  this  country,  and  probably  of  most  other 
I'ivilized  countries,  are  pei-fectly  familiar.  The  words  describe  in  their 
known  legal  sense  ))rovisions  made  by  law  for  the  administration  of  the 
estates  of  persons  who  may  become  bankrupt  or  insolvent,  according  to 
rules  and  definitions  prescribed  bj'  law,  including  of  eoiuse  tlu!  eondi- 
tions  in  which  that  law  is  to  be  brought  into  operation,  the  manner  in 
which  it  is  to  be  brought  into  operation,  and  the  ell'oct  of  its  operatio\i. 
Well,  no  such  general  law  covering  this  particular  association  is  alleged 
ever  to  have  been  passed  by  the  Dominion.  The  hypothesis  was  sug- 
gestetl  in  argument  by  Mr.  Benjamin,  who  certainly  argued  this  case 
with  his  tjsual  ingenuity  and  force,  of  a  law  having  been  previously 
passed  by  the  Dominion  Legislature,  to  the  ellect  that  any  association 
of  this  particular  kind  throughout  the  Dominion,  on  certain  specified 
conditions  assumed  to  be  exactly  those  which  appear  upon  the  face  ot 
this  statute,  should  tliereu))On,  IpsoJ'acto,  fall  untler  the  legal  adminis- 
tration in  bankruptcy  oi-  insolvency.  Their  Lordsliips  are  by  no  means 
prepared  to  say  that  if  any  such  law  as  that  had  been  beyond  their  com 
potency  ;  nor  that,  if  it  had  been  so  passed,  it  would  have  been  within 
the  competency  of  the  Provincial  Legislature  afterwards  to  take  a  parti- 
cular association  out  of  the  scope  of  a  general  law  of  that  kind,  so  com- 
petently passed  by  the  authority  Avhich  had  jiower  to  deal  with  bank- 
ruptcy and  insolvency.    But  no  such  law  ever  i»as  been  passed  ,  and  to 
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suggest  tho  possibility  of  such  a  law  as  a  reason  why  the  power  of  tho    ijiijnion 
Provincial  Jjegislature  over  this  local  and  private  association  should  be  St-Jacque» 
in  abeyance  or  altogether  taken  away,  is  to  make  a  suggestion  which,  if     BelisU) 
followed  up  to  its  consequences,  would  go  very  far  to  destroy  that  power 
m  all  cases. 

It  was  suggested,  perhaps  not  very  accurately,  in  tho  course  of  the 
argument,  that  upon  tho  same  principal  no  part  of  the  land  in  tho  pm* 
vince  upon  the  sea  coasts  could  be  dealt  with,  because,  by  possibility,  it 
might  be  required  for  a  lighthouse,  and  an  Act  might  be  passed  by  the 
Dominion  J^egislature  to  make  a  lighthouse  there.  That  was.  not  a  happy 
illustration,  iiecause  the  whole  of  the  sea  cost  is  put  within  the  exclusive 
cognizance  ot  the  Dominion  Legislature  by  another  article  ;  but  the 
principle  of  the  illustration  may  be  transferred  to  Article  7,  which  gives 
to  the  Dominion  the  exclusive  right  of  legislating  as  to  all  matters 
toming  under  the  head  of"  militia,  military  and  naval  service,  and  de. 
fence. "  Any  part  of  the  land  in  the  Province  of  Quebec  might  be  taken 
by  the  Dominion  Legislature  for  the  purpose  of  military  defence  ;  and 
the  argument  is,  if  pushed  to  its  consequences,  that,  because  this  which 
has  not  been  done  as  to  some  ^.articular  land  might  jiossibly  have  been 
(lone,  therefore,  it  not  having  been  done,  all  power  over  that  land  there- 
fore over  all  the  land  in  the  province,  is  taken  away,  so  far  as  relates  to 
legislation  concerning  matters  of  a  merely  local  or  private  nature.  That 
tlieir  Jjordships  think,  is  neither  a  necessary  or  reasonable,  nor  a  just 
and  pro])er  construction.  The  fact  that  this  particular  society  appears 
upon  the  face  of  the  Provincial  Act  to  have  been  in  a  state  of  embarrass- 
ment, and  in  such  a  linancial  condition  that,  unless  relieved  by  legisla- 
tion, it  might  have  been  likely  to  come  to  ruin,  does  not  prove  that  it 
was  in  any  legal  sense  within  the  category  of  insolvency.  And  in  point 
of  fact  the  whole  tendency  of  the  Act  is  to  keep  it  out  of  that  category, 
and  not  to  bring  it  into  it.  The  Act  does  not  terminate  the  company  ; 
it  does  not  propose  a  Hnal  distribution  of  its  assets  on  the  footing  of  in- 
nolvency  or  baekruptey  ;  it  does  not  wind  it  up.  On  the  contrary,  it 
•'ontemplates  its  going  on,  and  possibly  nt  some  future  time  recovering 
its  prosperity,  and  then  these  creditors,  who  seem  on  the  face  of  the 
Act  to  be  somewhat  summarily  interfered  with,  are  to  be  reinstated. 

Their  Lordships  are  clearly  of  opinion  that  this  is  not  an  Act  relating 
to  bankruptcy  and  insolvency,  and  will,  therefore,  humbly  advise  Uer 
Majesty  that  this  appeal  be  allowed,  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  reversed,  and  that  the  suit  bo  dismissed. 
There  will  be  no  costs  of  this  appeal. 

Judgment  reversed. 

liischof,  Bompas  A:  liiscojf,  solicitors  for  the  appellant. 

Wilde,  Jieri/er,  Thorn  cfc  JVilde,  solicitoi-sfor  the  respondent. 
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lx)n(lon,   March   '2'),    IS.S5. 

I'rexenI : — Lorjn  Blackiiuux,  8iu  lUitxiis  I'kacock,  Sin  K.  P.  Ct>i,i,ii:i{,  Siu 
It.  Cofcii,  Sir  a.  Iloiiiiorsi;. 

MACDOUGALL  v.  PitENTICK. 

Piou  Ci'KiA.M.  The  appellant  in  tliis  case  who  was  Uie  plaintift' helovr 
and  the  respondent  who  was  defendant,  were  partners  hi  liusiness.  Tho 
plaintift'  l)rought  his  action  on  the  18th  April,  1872,  for  an  account  of  the 
partnership  affairs,  and  for  the  purpose  of  recovering  from  the  defendant 
80  shares  in  the  Canada  Lands  Purchase  Company,  or  the  value  of  such 
shares,  which  the  jjlaintiff"  put  at  $240,000.  I'pon  the  partnershiji 
accounts,  apait  from  the  shares  in  question,  the  plaintiff' has  i)een  found 
indebted  to  the  defendant  in  the  sum  of  $10,188,  and  there  is  now  no 
controversy  upon  that  point.  The  appeal  relates  only  to  the  rights  o* 
of  the  parties  with  regard  to  the  shares. 

The  partnership  was  formed  in  February,  1809,  One  portion  of  its 
business  was  the  piucluise  and  sale  of  mineral  properties  and  the  forma- 
tion of  companies,  and  the  profits  arising  from  this  sourse  were  to  be 
divided  in  the  proportion  of  three  fourths  to  the  defendant  and  one- 
lourth  to  the  plaintiff".  In  1870  the  partners  agreed  to  purchase  the 
property  of  the  ^Montreal  Mining  Company,  wi  h  the  intention  of  formin*!; 
a  new  company  to  work  the  mines.  The  contract  wa<  effected  partly  in 
Canada  by  the  the  plaintiff  and  paitly  in  London  by  the  dt'fendant, 
but  it  was  completed  in  J/mdon  in  the  name  of  the  defendant  and  by 
the  defendant  with  tlie  assistance  of  Mr.  Mcl']wan,  who  proviiied  the 
requisite  deposit  on  condition  that  he  should  have  an  ecjual  share  in  tlie 
profits. 

The  partners  then  set  to  wj  k  to  form  a  Company  who  should  provide 
the  purchase  money  and  take  the  property  off  their  hands.  ,\f'ter  soinp 
abortive  negotiations,  the  money  was  provided  by  a  Mr.  Sibley  and  somi' 
others  to  whom  the  defendant  transferred  the  l)enefit  of  his  contract. 
They  projected  a  comi)any  which  tlie  plaintiff  in  his  declaration  calls 
the  Canada  Lands  Purchase  Company  ;  ami  it  was  projiosed  that  the 
whole  property  should  be  represented  by  I.OOOO  shares,  and  that  thii 
defendant  should  be  entitled  te  one  tenth  of  the  whole. 

In  point  of  fact  this  Company  never  was  formed,  nor  were  any  specific 
shares,  or,  so  far  as  appears,  any  sci'ip  in  it  issued.  Rut  there  was  a 
considerable  amount  of  dealing  with  the  interests  which  the  i>arties  had 
bargained  for,  and  those  interests  are  for  the  sake  of  convenience  called 
shares,  each  share  representing  one  i,r)O0th  jjart  of  the  whole.  Such  are 
the  80  shares  for  which  the  plaintiff  sueil,  being  half  of  the  h'tO 
.'ippoitioned  to  the  defendant. 

On  the  iJOth  December,  1870,  the  defendant  sold  80  of  the  shares  to 
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Mr.  lieariKvl  lor  tli<>  sum  oi'  $1(MMM)  American  currency,  enual  to  $9,0()()  >[.jcdon- 
Canadian  currency,  which  tlu*  defendant  received  and  did  not  at  tliat  K"" 
time  carry  into  tlie  partnership  accounts,  in  consequence  of  thi-*  I'nntiei- 
tiansaction,  or  at  least  very  soon  after  it,  the  i)laintitt'  made  a  claim  to 
one  half  of  the  jiroKts  arising  from  the  purchase  and  the  sale  to  Sibley 
iind  his  colleagues.  At  the  end  of  June,  1871,  he  Kled  a  bill  against  tln> 
<lelendunt  in  the  Supreme  Court  of  Now  York  County,  within  whosti 
jurisdiction  it  seems  that  Sibley  resided  and  the  Company  was  being 
formed.  It  is  very  ditHcult  to  umlerstatid  the  exact  ground  taken  by  the 
jilaintifl"  in  this  suit.  In  his  declaration  lie  alleges  that  t ho  defendant 
had  employed  him  as  a  broker  to  negotiate  a  purciiase  ;  tliat  the 
defendant  had  sold  the  property  purchased,  and  had  realized  as  prollts 
ilie  sum  of$lJ2,500,  of  which  the  plaiiitill'tlaime.l  half.  It  is  impossible  to 
identify  these  allegations  with  any  i)art  of  the  stoiy  appearing  in  tim 
Uecord.  It  further  ajipears  from  the  oral  tnidence  that  tiie  plaintill" 
went  on  to  attach  the  unsold  80  shares,  but  there  is  no  documentary 
t!vi<lence  of  such  an  attachment.  It  is  not,  however,  necessary  to  have: 
accurate  knowledge  of  these  matters,  because  the  parties  settled  the 
litigation  by  an  agreement,  the  construction  of  which  is  the  main  question 
on  this  ai>peal. 

This  agreement  was  etfected  by  three  instruments  of  simultaneous 
•late.  'I'lie  lirst  is  a  transfer  in  the  following  terms  : — 

'•  Know  all  men  by  these  presents  that  1  Edward  Alexander 
IVentice,  of  the  city  of  Montreal,  in  the  Dominion  of  Canada,  have,  in 
consideration  of  the  sum  of  one  dollar  ol'  lawful  currency  of  Canada  to 
me  in  hand  paid  by  llartland  S.  MacDoiigall,  of  the  same  place,  and  for 
(livers  other  valuable  considerations  moving  i'rom  him  to  me,  do  by 
these  presents  grant,  bargain,  sell  and  assign,  to  him,  the  said  llartland 
S.  MacDougall,  his  heirs  and  assigns,  all  and  singular  tiie  right,  title  and 
interest  which  1,  the  said  Edward  Alexander  Prentice,  now  have  in  and 
to  the  undivided  one-tenth  interest  in  all  the  property  mentioned  in 
the  bond  made  by  the  Montreal  Mining  Company  to  me,  a  copy  of 
which  bond  is  hereunto  annexed  marked  '  A,'  saiil  interest  in  said  pro- 
perty being  now  held  in  trust  for  me  by  Alexander  H.Sibley,  Eber  B* 
VVanl,  Edward  Learned,  Peleg  Mall,  and  Charles  A.  Tiowbiidge,  trustees, 
its  by  reference  to  the  indentures,  copies  of  which  are  hereto  annexed 
mark(Mi  *'  C  and  D,'"  will  more  iuUy  appear,  my  interest  at  present 
remaining  in  said  property  being  an  undivided  one-twentieth  interest 
therein. 

"  To  have  and  to  hold  the  same  unto  th(^  said  llartland  S.  ^Eac- 
Dougall,  his  heirs  and  .assigns,  as  fully  and  ett'ectually  as  1  by  viitut;  of 
the  said  indenture  or  in  any  other  manner  whatsoever,  hold  the  same, 
and  I  do  hereby  covenant  with  the  said  llartland  S.  MacDougall,  that  1 
have  good  right  to  transfer  and  assign  the  said  interest,  and  that  f  will 
execute  such  I'nrther  assurances  thereat  as  may  bo  requisite. 


998 


Maodou- 

gall 

& 

rreiitieo 


I'RIVY   COIJNCH. 


"  In  witnefis  whereof  I  luive  lieretiiUo  set  my  haml  iiii<!  seul,  tliU 
third  (lay  of  March,  1X71. 

•'  Ekw.  Ai.kx.  Pkkxtick.  |i.,s,)  ' 

Tho  .secoml  is  in  the  form  of  a  Iftter  from  [>luiiitift'  to  the 
defendant : — 

'•  Edward  A.  Prentice,  Esq. 

"  (5;;  Wall  street,  Now  York. 

Mrd  >[arch,  1871. 
"DkaiuSik, — In  consideration  of  your  assignment  to  me  day  of 
your  remaining  interest  in  the  property  formerly  belonging  to  tiie 
Montreal  Mining  Company  and  now  held  by  Alex.  If.  Sibley  and  other 
trustees,  I  hereby  agree  that  my  interest  therein  to  the  extent  of  ono 
half  of  that  conveyed  by  the  said  assignment,  or  one  fortieth  of  the 
whole  interest  originally  held  by  you  shall  bo  liable  in  said  proportion 
for  any  damages  which  may  result  to  you  by  reason  of  any  suit  which 
Mr.  Alexander  McEwen  of  London,  England,  may  institute  against  yoit 
or  failure  to  secure  his  interest,  or  any  expenses  which  have  been 
already  incurred  in  tho  negotiation  of  the  sale  of  tho  property  by  you. 

"  Yours  truly, 

II.  S.  M.vcDouoAi.r- 

By  the  third  instrument  tho  plaintitt  purports  to  assign  has  his 
interest  to  Mr.  Ashworth  in  trust  for  Miss  Auldjo,  his  assignment  being 
in  the  name  form  as  the  defendant's  assignment  to  himself.  It  is  agreed 
that  Miss  Auldjo  was  a  mere  nominee  of  the  defendant. 

The  general  effect  of  the  three  instruments  is  that,  as  between  the 
plaintiff  and  tho  defendant,  the  former  becomes  the  owner  of  lialf  tho 
then  unsold  shares,  while  the  latter  remains  tho  owner  of  the  other 
half ;  that  the  defendant  also  remains  the  owner  of  the  price  of  tho  sold 
.shares,  and  that  the  plaintiff  undertakes  that  his  interest  shall  meet 
MacEwan's  claim  in  some  proportion,  the  extent  of  whidi  has  been 
disputed.  Why  the  parties  went  through  the  j)roces3  of  assignment, 
with  warranty  of  one-twentieth  interest  to  the  plaintitt",  and  imniediato 
re  assignment  of  one-fortieth  by  him  to  the  defen«lant,  through  the  form 
of  assignment  with  warranty  to  Ashworth  and  Miss  Auldjo,  is  not  clear, 
but  it  probably  was  intended  to  throw  difficulties  in  the  way  of  MacEwuu 
who  was  then  pressing  his  claims. 

In  June,  1871,  MacEwan  commenced  a  suit  in  New  York  against 
both  the  partners  and  against  Sibley  and  his  co-promoters,  claiming  tlie 
whole  of  the  unsold  shares  as  his  half  of  the  profits  of  the  transaction, 
and  on  the  9th  of  the  following  December,  he  obtained  a  decree  for  his 
whole  claim.  Tho  partners  threatened  an  appeal,  but  abandoned  it  on 
MacEwan  giving  back  eight  shares.  After  this  had  been  done,  all  the 
profits  remaining  to  the  partners  were  these  eight  shares,  and  the  price 
of  the  eighty  shares  sold.    The  partnership  was  dissolved  on  tho  2nd 
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Novcmlior,     IS7I,    a  little  earlier  than   MaciOwau's  decree,   but   that  nncdou- 
dissolution  cannot  alter  the  results  of  the  contrac^t  of  March,    1871.     On       «''" 
the  oOth  .lanuary,  1S7-,  tho  eight  shares  weni  placed  in  tho  names  of   Preutloe 
Messrs.  Shanly  and  Crawford  in  trust  for  the  plaintiff  and  dolimdant. 
They  are  now  represented  by  288  shares  m  tho  Silver  Mining  Company 
of  Silver  Islnt,  and  eight  shares  in  tho  Ontario  Mineral  l^mds  Company, 
■.till  standing  in  the  same  names. 

It  has  been  stated  that  both  in  the  writ  of  1871  and  in  tiiis  suit  the 
jdaintift' claimed  half  tho  interest  in  tho  profits  of  the  transaction.  The 
-aiiio  claim  has  been  advanced  on  this  appeal.  J»ut  both  the  Courts  in 
the  colony  treated  it  as  a  partnership  trunsiiction,  and  their  lordships 
are  clear  that  it  was  such;  that  the  ]>artncrship  was  both  entitled  to 
the  profits  and  liable  to  MacEwan's  eliiim.  The  agreement  of  March, 
|S7I,  gave  to  the  plaintiff  the  same  projjortion  to  wiiicii  he  was  entitled 
imiier  the  partnership  deed. 

By  decree  dated  31st  May,  1881,  the  Superior  (.'ourt  ordered  the 
dofeudant  to  pay  the  plaintiff  $().'},S II,  unless  he  preferred  within  l.> 
iliiys  to  transfer  to  the  plaintiff  40  of  the  SO  .shares  sued  for.  The  Court 
onisidered  that  by  the  agreement  of  ^larcli,  1871,  the  defendant  had 
absolutely  contracted  to  transfer  40  shares  to  the  plaintiff,  and,  having 
Jailed  to  jtut  him  in  possession  of  them,  must  make  good  their  value.  It 
fixed  the  value  upon  the  day  when  the  action  was  commeiiced,  at  the 
rate  of  $L',OUO  a  share,  and  set  off  against  $80,000  so  obtained  tho  suui 
lound  due  from  the  plaintiff  upon  the  general  account. 

The  defendant  appealed  to  the  Court  of  (iueeu's  Bench,  wlio  made 
their  decree  on  the  2;jrd  January,  18S4.  Tluiy  reversed  the  decree  below, 
'lirected  that  the  shares  held  in  trust  should  be  dividetl  between  the 
plaintifi'and  defendant  in  the  proportion  of  one  part  to  tiio  former  and 
tiuee  to  the  latter,  and  dismissed  the  other  conclusions  of  the  plaintiffs 
aetion.  The  decree  recites  that  the  plaintiff  is  entitled  to  his  share  of  the 
.<9,000  the  price  of  the  80  shares  sold  by  the  defendant,  and  that  such 
share  with  interest  from  the  oOth  of  Pccember,  1870,  are  more  than 
•ouipensatod  by  the  $10,188  duo  upon  the  accounts. 

From  the  judges'  reasons  it  appears  that  they  agreed  in  thinking 
iiiat  the  plaintiff  was  entitled  under  tho  terms  of  the  agreement  of 
March,  1871,  to  40  shares,  which,  however,  jiutting  the  returned  eight 
-liares  out  of  consideration,  were  reduced  to  liOby  MacEwan's  claim,  and 
Uiat  for  these  20  the  plaintiff,  not  being  able  to  get  them,  was  entitld  to 
compensation.  They  also  agreed  that  his  compensation  should  not  exceed 
tlie  (juarter  of  tho  $'J  000,  but  in  their  reasons  for  this  opinion  they 
ilili'ered.  Chief  Justice  Dorion,  looking  upon  tho  transaction  of  that  day 
as  a  partage  or  a  division  between  partners,  thought  that  the  shares 
uuist  be  valued  as  upon  the  3rd  March  1871,  and  were  not  shown  to 
have  been  of  any  greater  value  than  on  the  30th  December  when  tho 
Mile  of  tho  80  shares  took  place.    The  other  Judges,  whose  opinion  is 
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flelivorod  by  Mi'.  .Iiistirt!  KiiniMiy.  n^'rootl  timt  tlif  tfaii«u»!ti<Mi  oT  M;uv|| 
1H7I  WHS  a //ar/o//<'i  but  tlicy  <'(HiNi«l(«rril  tliat  tlio  cvictioii  of  Ji  luutin  r 
t'l'om  liis  sliarc  no»M>)Ssitut<Ml  a  now  j)iir/<i!/t;  co  that  thf  sole  iciiminiiii- 
j)rop<'rty  was  to  Im*  lodiviilod  aocorfliii;,'  Id  tlio  piirtinMsliip  deed. 

From  lliis  dcni'iMs  of  tlni  (iiifiiii's  JJcnclj  tlic  plaintitl'  upi)i;i|>, 
(^ontondin^'  both  ihal  it  ascrilicK  to  him  too  small  a  number  of  siiare.s 
and  that  it  has  put  thom  at  trx)  low  u  value.  Iff  maintains  that  tin- 
smallest  mmiber  of  shares  to  which  tlu^  a;,'ioement  of  Mar<!li,  |s7l, 
entitles  him  is  'tO;  that  if  that  a;^ieem(!nt  isheld  inoperativ(»  he  isentitl((( 
to  half  the  firm's  share  of  piolitc,  and  to  be  indemnilit;d  i>y  tho  flofeiidaut 
against  Maid']wan"s  c^laim;  .unl  that  tho  eompensation  for  the  slians 
which  he  oannot  ".'ot  should  l)e  assessed  by  taking'  tho  vahi(?  of  the  shares 
either  on  tho  Dth  Doeenibor  IS7I,  the  date  of  Mae Kwun's  decree,  or  at 
the  institution  of  ^racKwan's  suit,  or  at  the  institution  of  this  suit. 

It  has  boon  alreaily  stated  that  tho  sharps  wore  a  partnership  assut, 
and  MacEwan's  claim  a  jiartnorsliip  liability,  which  is  inconsistent  witii 
the  plaintilfs  claim  to  half  prolits  and  indemnity  As  to  the  other 
(juestions,  tlieir  Lordships  do  not  lind  it  nijco.ssary  to  decide  upon  the 
arguments  which  were  i)ressed  very  fully  at  the  bar  with  loforence  to 
tlio  local  law  by  which  tho  contract  of  ^larch,  ISTI  ought  to  be  construed. 
anil  with  reference  to  the  rules  of  law  which  regulate  warranties  upon 
sales  and  upon  partitions  of  common  property.  They  think  this  unne 
tessary,  because  the  case  is  governed  by  a  sj)ecial  contract  made  witli 
knowledge  of  the  cause  from  which  tho  disputes  hdVe  sprimg,  ami 
«;ontaining  within  itself  the  grounds  on  which  they  must  be  settled. 

Their  l.ordshii)s  view  tho  agreement  of  March,  1S71,  as  calculateil 
to  ellect  three  main  objei^ts  between  the  parties:  first,  to  di'dde  tho  liit' 
shares  as  a  partnership  asset  would  be  divided  acicordlng  to  tho  tenii.« 
of  the  partnershij*  deed  ;  secondly,  in  afl'ecling  the  division  to  attribute 
to  the  (b'fendaufs  throe  fourths  the  whoU;  of  tho  SO  unsold  shares  ;  and 
thirdly,  to  stipule  that  the  loss  arising  from  McKwan's  (daim  should  fall 
on  the  partners  ruteably  according  to  thoii'  ^hares.  There  is  no  reason  to 
suppose  that  tho  defendant's  sale  of  the  SO  shares  was  in  excess  of  Iii« 
power  as  a  partner,  but  the  plaintiff,  whether  with  reason  or  withoui. 
was  contending  that  tli(^  shares  were  not  a  partnership  asset,  and  in 
abandoning  that  claim  he  stipulated  to  have  a  full  (puvrter  ol  the  share- 
as  su(d».  Thus,  as  between  the  partners,  the  plaintiff  took  his  wholf 
int(>rest  in  sluires,  giving  up  liis  antecedent  light  to  partici[)ate  in  tliv 
>*.t,UOO;  and  tho  defenilant  look  to  tho  purchase  effected  by  himself, 
giving  up  his  antecedent  right  to  have  throe  fourths  of  the  shares. 

Then  comes  ^facEwan's  claim  and  sweej>s  away  all  the  unsold 
shares.  The:  <lefondant  cannot  give  tho  plaintiff  any  shares ;  l>iit 
why?  Not  only  on  account  ot  ^lacEwan's  success,  but  by  tho  conjoint 
effect  of  that  and  of  his  own  previous  sale.  If  he  had  not  sold  the  So 
Bhares.  there  would  have  been  SO  to  answer  !MaeKwan's  claim  and  SO  t<> 
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divide.  Verliiijis  the  (»osition  of  tlie  parties  is  Ui']i  more  preeisoly  in  .  . 
view  by  drojtping  the  convenient  designation  of  shares  and  taking  up  K»ll 
tiie  more  libstraet  and  more  accurate  torins  in  wliieJj  they  npeak  of  thoir  prontlco. 
int«'restH.  There  w<M'e  then  no  separate  shares  in  existence  <'apabIo  of 
being  speeilically  transferred;  the  interests  in  existence  were  sidjjpct  to 
be  boujdit  and  sold,  but  were  only  claims  to  ali<|Uot  parts  of  an  iin<livided 
wliole-  'I'hus  the  defendant  a«.sign«  to  tlie  plaintiff  all  his  interest  in  the 
undivided  oiu'  tenth  int«  rest  in  all  tlie  juoperty  taken  from  the^rontreal 
Mining  Company,  "  my  interest  at  jnesont  remaining  in  the  said  i)roperty 
"  being  an  nndivi<led  one  twentieth  interest  therein."  And  tlie  plaintitl' 
u^'rees  that  his  iiterost  just  acquire<l  by  tlie  d<;fendant's  assignment, 
"  to  the  extent  of  fortieth  of  the  whole  interest  originally  Iwdd  by  you,'' 
shall  bo  liable  in  that  proportion  to  MaoKwan's  claim.  It  is  not  saiil 
how  the  defemlant's  interest  was  reduced  from  a  tenth  to  a  twentieth, 
but  it  cimnot.  bo  doubted  that  the  parties  wore  referring  to  tho  defend" 
ant's  sale  of  tlie  other  twentieth  ;  and  when  the  whole  interest  of  the 
partnership  was  .shown  by  >rcEwan's  s!iit  to  be  rmly  a  twentieth  instead 
of  a  tenth,  and  so  the  plaintifl"s  intended  portion  was  reduced  from  a 
fortieth  to  an  eightieth,  he  became  entitled,  under  the  agreement,  to 
have  that  eightietli  made  good  to  him  in  specie  so  far  as  the  partnership 
assets  sufHced  for  it. 

This  view  of  the  contract  temls  to  support  Chief  .Justice  Porion'a 
opinion  as  to  the  eight  shares,  lie  says,  *'  In  the  view  that  wo  take  of 
'•  this  case,  that  the  transfer  of  the  .'!rd  March  1X71  constituted  a<livision 
'•of common  j)roperfy,  thes(!  eigh*  shares  should  be  retm-ned  to  the 
'' responflent  (i.  e. ,  the  plaintifV),  and  thereby  reduce  his  claim  for  in- 
"  demnity  to  J  li  shares  instead  of  'JO."  Then  ho  goes  on  to  mention 
reasons  which  uuike  him  think  it  more  <><|uitable  to  make  the  decree  in 
the  form  m  which  it  stands.  The  reasons  point  to  a  <lesire  to  alleviate 
the  plaintiff's  loss. 

Now  before  pursuing  this  question  further,  or  deciding  the  precise 
mode  of  ajiportioning  what  remains  of  the  shares,  their  I-ordships  ask 
what  practical  difference  will  l)e  made  by  giving  the  plaititifi'  more 
shares  than  he  takes  under  the  decree.  Tliat  <leponds  upon  tin;  value 
.it  which  the  shares  are  assessed  for  compensation  to  him.  His  original 
iigreed  quantity  is  40 ;  of  these  IS  go  to  make  good  MacEwan's  claim, 
and  ho  is  not  to  be  compensated  for  them.  The  agreerl  quantity  is  thus 
reduced  to  22,  and  tlie  plaintiff  is  entitled  to  coaipensation  for  so  many 
of  them  as  he  does  iu)t  get  in  i^pecie.  Then  the  ipicstion  is,  on  what 
basis  of  value '.' 

Their  Lordships  cannot  accept  the  view  of  the  Superior  Court,  that 
the  date  of  the  action  is  the  proper  time  for  ascertaining  the  value;  a 
view  which,  if  tenable,  would  give  to  the  plaintiff  the  power  of  taking 
l^rojierty  of  a  highly  speculative  and  fluctuating  character  at  Hood  tide, 
and  there  fixing  the  vahie  as  the  thing  he  had  been  deprived  of.    Nor 
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^l^p,,,,,,.  f!iiu  tlit'y  ii;{rco  with  llic  lii'.i^uiiH'iit  lit  tlif  Imr.  lliiit    nw    tli"   .inl    Mmcli, 

««"        IH7I,  tin-  tltilMinlaiit  sold  4(»sliiii()H  witli  WHiraiitv  ol'titln  to  tli«  liliiiititl 

I'lvnllPf.   tliiit  MiKtKvvaii's  suit  was  an  ovic^tioii  ol'tlm  plaiiitill"  Ironi  that  |ir()|((«it\  ■ 

and  that  its  \iihie  iiiiiHt  !»(•  ascuMtained  cither  at  tlio  (utmiiuMunMiifiit  nl 

that  suit  or  at  thi-  (hitc  of  tlio  docroo  hi  it-     It  !■*  ditticiilt  tosiiy  that  thr 

traiiHiu'tion  was  a  salo,  or  tliat  thu  roriii  of  salt'  with    warianty    was  imy 

thing  iiiort!  than  a  loriu  adopted  not   to  cximi'ss   tiio   u\a(!t    tiaiisactioii 

lietweon  tlio  jjartiiers   hut  with  aoino  oilier  view,  ar  that   tlioro  wii> 

uviction  from  a  projiorty  wliiuli  novor  was  or  eould  ho  possessed  iiy  th.- 

iisflij?noo.     No   douht   MaoKwan's    suit    iiiternepted    the    elaini   of  the 

phiintitrto  have  shares  IVoin  the  (Jompaiiv  ;   l)iit  as  hetweeii  tiii^  plaintit! 

and  dot'endant  that  suit  is  tho  vory  thing  whicli  is  contemiihitcMl  liy  tliri, 

ugroornont,  and  is  the   suhjoet   of  special  stipulation    whieii  does  not 

eontuin  any  provision  for  iiidenmity  to  the  plaintill"  if  tlierehy  ho  faiit'ij 

to  got  tlio  40  shares  designod  for  him. 

The  fact  is  that  tho  agrooment  never  took  ell'otit  at  all  so  as  to  vosl 
in  the  plaintiif  any  right  to  a  share  in  the  property,  or  any  poss(»ssion  of 
such  a  share.  Half  the  dofondnnts  nominal  interest  of  one  tenth  reiillv 
helongcd  to  MacKwan,  though  that  icsult  was  not  thon  asoertaiiied.  Tin. 
otlior  half  had  disappeared  by  tho  sale  of  the  .'JOth  Doeoinhor  I. '^70.  'flit- 
breach  complained  of  was  (.imultuneous  with  tho  agrt-ement  itself.  It 
seems  to  tlieir  Ixjrdships  impossible  to  say  that  tho  value  of  the  propertv 
which  tho  defendant  purported  to  assign,  but  owing  to  prior  events  well 
known  to  both  parties,  did  not  assign,  is  to  be  ascertained  at  any  later 
time  than  tho  lird  March  ISTi.  Some  strong  reasons  might  be  advanced 
for  taking  the  value  on  the  ."JOtli  December  when  tlm  HO  pharos  were  sold, 
but  their  Lordships  will  not  produce  the  same  losult  as  a  valuation  on 
tho  IJrd  March. 

C.  .1.  Dorion's  view  is  that  the  shares  should  bo  valued  on  that  day, 
and  he  goes  on  to  find  that  tho  plaintiff,  whoso  business  it  was  to  shou 
that  the  shares  were  of  greater  value  on  that  day,  has  not  done  so.  Thei: 
Lordships  agree  with  this  Ending.  From  the  evidence  of  Sibley,  and  ol 
Learned  tho  purchnser  of  the  80  shares,  it  is  clear  that  tho  value  of  the 
pioporty  was  a  fancilul  one,  and  subject  to  abrupt  changes.  It  was  not 
in  the  market  at  all.  All  sales  were  the  result  of  personal  negotiotion>, 
Sibley  tell  us  that  in  March  IS7I  he  bought  a  few  shares  at  $000  per 
share,  and  tho  next  day  was  ottered  $1,000.  When  prices  can  vary  ()(' 
j)er  cent  in  24  hours  no  inference  can  be  drawn  as  to  the  prices  of  oin! 
day  from  even  of  the  next.  And  here  the  evidence  does  not  approach  to 
the  3rd  March  by,  it  may  be,  three  to  four  weeks.  Sibley  and  Learned 
are  both  asked  the  price  on  that  day.  Sibley  only  says  that,  "  in  March  " 
the  shares  could  realize  from  $500  to  |G00.  Learned  says  that  ho  is  as 
unable  to  give  the  value  of  the  shares  at  that  as  at  the  present  time, 
inasmuch  as  it  is  very  fluctuating,  and  that  "  two  or  three  months  "  after 
his  purchase  from  the  defendant  he  soUl  several  parts  for  500  dollars 
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<'iii'li.  Sliiinlt'v  ono  of  tlio  triistoos  sftva,  "  I  would  not  liavo  liold  stock  tit    <^|„,,,|,^„. 
fliiy  tiini'  in  this  ('onipiiiiy  for  a  wooU,  it'  [  had  ownod  any  at  any  tinie.       kxH 
II  I  could  hiivu  liot  4<l(MN)l)  tor  -'()  HJuireH  1  would  liavo  takon  it  and  liavo  prf>iitlc9. 
licLMi  filad  to  jzct  it."'  He  is  spciiking  of  $l(»,OI)(>  Ainorican  curroucy  o(iual 
to  il<*.),(HHM 'iiiiiidian  cmrcncy.     'That   is  all   tho  cvidonco  lioarin^  on  tlto 
point. 

There  is  then  no  'i*  jrenco  in  point  of  money  whothcr  thoplaintitV 
receives  compiMisation  liy  way  of  sharinji  dii'e(;tly  in  the  l|i",t,(»l)0  as  the 
price  of  Hhaies  sold  for  thi>  partnership,  or  by  way  of  tlamajres  at  the 
rate  of  $1  \'2J>  per  share  for  thos*)  shares  which  by  tho  terms  of  his  con. 
tract  ho  ou;;ht  to  have  I'ocoivod,  hut  has  not  received.  If  he  wore  to 
receive  mori'  shares,  and  to  ho  compensated  tor  fewer,  iheie  woiiM  ho  a 
ditl'orence.  But  tho  ditVerenco  woulil  not  he  in  his  favoiu,  hei-ause,  oven 
if  the  shares  are  worth  anythinj^  at  all,  it  is  not  sii^'g»>sted  that  they  are 
worth  anythin;;  likti  $1 12. ">.  The  appellant  lias  ohjpctod  to  tho  decree, 
not  on  tho  f^roiuid  that  it  j:iv(>s  him  too  few  shares  in  specie,  hut  oiiotlu-r 
grounds  which  have  all  failed.  The  only  alteration  which  their  l^ordslups 
think  mif:;ht  po-sibly  be  made  in  tho  (h'oree  is  one  so  slij;ht  that  it  would 
amount  to  an  afTirmance  of  the  decree,  with  a  small  variation  alversn  to 
the  appellant's  interest.  As  between  a  decree  so  framed,  and  such  a 
I  1  -ible  alteration,  their  hortlships  do  not  feel  called  on  to  (loci'Je.  It 
is  Motter  to  dismiss  the  apjuial. 

Their  Lordships  will  humbly  advise  Tfer  ^Injesty  in  accordance  with 
the  foregoin,!i  oi»inion.    The  appellant  must  jtay  the  costs  of  tho  appeal. 

Appeal  dismissed. 

McLend  Fitilarlou,  Q.  ('.,  ani  Cnnninghuui,  counsel  for  api>ollant. 

Putriihjp  <(•  Co.,  solicitors  in  London. 

J>nnlop  A-  Li/mnn,  in  Canada,  lor  appellimt. 

JknnpiiSy  Q.  C,  and  Cromwell-White,  counsel  for  respondent. 

Ballon,  Proftift  <t  f>cott,  solicitors  in  London. 

7/.  A.  Rnmsaij,  in  Canada,  for  respondent. 
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J'HIVY  COUNX'Ih,  1S70. 

16th  May,  1870. 

Present :  Sik  ,Ia:\ii:s  W.  C'oi.vim.e,  Hir  Jasiks  J^aiinks  PKAtocK,  Sik  Monta- 
gue Smith,  Sir  Koukrt  V.  Coiaakh. 

MAYOJ!  OF  MONTREAL  v.  DKUMMOND. 

I'kk  CuRiAsr Tlic  action   which   gives   occasion   to   this  ap;ieal  was 

brought  hy  tlie  Honorable  Lewis  Drunimon(l  the  respondent)  against 
the  Municipal  Corporation  of  the  City  ot'Montreal  (the  api)ollants),  ibr 
damages  sustnined  in  consecjuence  of  the  Corporation  having  closed  one 
end  of  St.  Felix  street  in  Montreal. 

The  declaration  alleged  that  the  plaintifl"  had  built  eight  houses 
fronting  St.  Felix  street,  which  at  one  end  opened  into  St.  Bonaventure 
street,  and  at  the  other  into  St.  Joseph  street,  and  tliat  these  houses, 
being  in  innnediate  proximity  to  the  Bonaventure  Station  of  the  (irand 
Trunk  ]\ailway  Coiiii)any,  hail  acquired  great  value  as  boarding-houses 
and  shops.  It  then  alleged  that  the  Corporation,  "  without  any  previous 
notice  to  the  plaintitij  and  without  any  indemnity  previously  offered  to 
him,  forcibly,  illegally,  wrongfully,  *  et  {uu- voie  do  fait,'  closed  uj)  St. 
Felix  street,  and  built  from  the  south  end  ol  his  houses  to  the  opposite 
side  of  the  street  a  close  wooden  i'ence,  about  fifteen  feet  iu  height  j 
that  in  consequence  the  street  had  "  beiome  a  ctil  de  sac,  and  the  occu- 
pants of  the  houses  had  lost  their  natural  means  of  ingress  and  regress." 
Jt  also  alleged  that  the  occupant  of  one  of  the  houses  had  abimdoned  it 
in  consequence  of  the  destruction  of  his  business. 

The  pleas  of  the  Coiporation  (written  m  French)  .illeged  that  in 
closing  the  street  they  had  not  committed  "  un  acte  de  violence  et  illo- 
galite  ou  une  voie  do  fait ;"  that  they  had  not  only  exercised  a  privilege 
and  used  a  power  conferred  upon  them  by  their  charter  of  incorporation, 
"  et  qu'en  cxeigant  ce  privilege  ils  n'ont  pas  impiete  sur  la  propiiete  du 
demandour  ;  "  that  in  the  several  Acts  of  Incorporation  of  tlie  city  the 
Legishiture  had  specially  designated  the  cases  in  which  they  were  liable 
to  inilemnify  individuals  lor  the  deniages  resulting  from  tlie  exercise  of 

their  powers,  that  is  to  say "  1,  I'expropriation  forcee  ;  12,   le   change- 

ment  de  site  des  marches  ;  lo  changement  de  niveau  des  trottoirs  |  " 
and  that  whilst  acting  within  the  limits  of  their  powers,  they  were  not 
responsible  lor  damage.  The  pleas  then  state  that  the  street  ''  n"a  pas 
ete  obstruee  en  face  ties  maisons  ou  de  la  propriete  du  demandeui-,  et 
ses  locataires  out  actuellement  entree  et  fortie  par  la  dite  rue."' 

The  action  then  is  founded  on  a  trespass  and  wrong  illegally  com- 
mitted by  the  Corporation,  and  the  defence,  stating  it  generally,  rests 
on  two  grounds  :  (1)  that  the  street  was  lawfully  closed  under  powers 
conferred  by  the  Legislature,  and,  therefore,  no  wrong  had  been  com 
mitted  for  which  an  action  in  this  form  will  lie  ;  and  (2)  tliat  the  plain- 
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iff  was  jicit  bj-  law  entitleil  to  any  indemnity  ibr  the  ilamages  complain- 
(lof. 

The  following  are  some  of  the  material  facts  : — 
St.  Felix  street  opens,  near  the  north  end  of  the  plaintiff's  houses, 
ito  Eonaventure  street,  and  extends  northwards  lieyond  the  latter 
treet  to  St.  Antolne  street.  In  its  original  state  it  ran  southwards  from 
lie  plaintiti's  liouses  to  St.  Joseph  .treet.  This  part  of  it  was  crossed 
n  the  level  hy  the  lines  of  the  Ciraml  Trunk  Hallway  Company.  The 
lonaventure  station  was  a  short  distance  from  the  Plaintiff's  houses, 
lie  ordinary  approaches  to  it  being  in  Bonaventure  street.  People 
ou!<l,  however,  go  on  foot  from  the  station  to  St.  Felix  street,  but  only 
<y  walking  over  some  lines  of  railway,  and  contravening,  in  so  doing,  the 
y  laws  of  the  t'oini)any.  It  appears  that  the  large  number  of  persons, 
rriving  by  or  waiting  for  the  trains,  went  in  this  manner  to  St.  Felix 
treet  and  frequented  a  house  kept  as  a  restaurant  by  one  of  the  plain- 
itt's  tenants,  which  they  couUl  no  longer  do  by  this  short  cut  after  the 
3nce  complained  of  was  put  up.  In  the  years  of  ISfi:;  and  ISHl  the 
lonaventure  Railway  Station  was  greatly  enlarged,  and  the  goods  traffic 
ransferred  from  anotiier  station  to  it.  These  arrangements  rendered  it 
ecessary  to  curry  ad  iitional  lines  of  i.ii's  across  St.  Felix  street  to  the 
outli  of  the  plaintifl's  houses,  making  the  passage  there  diflicult  and 
;angerou>.  To  assi-t  these  arrangements  )f  the  railway  eoinpany  the 
'orpor.ition  undertook  to  clo^e  tlu  .^outhei'u  p;irt  of  St.  Felix  street  and 
pen  a  new  street  to  the  south  of  the  station.  The  manner  in  wiiich  the 
arporation  in  llu^t  closed  or  sluit  off  this  soutliern  part  wa-;  l)y  placing 
oodeii  barrier  or  fence,  from  10  to  I.")  feet  higli.  ac.oss  the  street  iiu- 
liately  to  the  south  of  the  plaintitrs  houses.  The  [)lace  where  people 
d  to  enter  St.  Felix  street  from  the  railway  station,  as  beibie  describ- 
was  to  the  south  of  this  barrier,  an<l  the  cutting  off  of  this  commu- 
ition  caused  so  great  a  diminution  of  the  customers  of  the  restaurant 
at  the  plaintiff's  tenant  gave  up  the  business. 

The  authority  under  which  the  ('orjioration  closed  the  street  is  a  by- 
made  in  iJersuance  of  an  Act  of  the  Provincial  Legislature  i23rd 
t.  c.  72l. 

Section  10  of  this  Act  authorized  the  Council  to  made  bjMaws  for 
ions  purposes,  and,  among  others  (sub  section  0),  "  to  regulate,  clean, 
lair,  amend,  alter,  widen,  contract,  straighten,  or  discontinue  the 
eets,  squares,  allej's,  highways,  bridges,  side  and  crosswalks,  drain  j 
sewers,  and  all  natural  water  courses  in  the  said  city." 
.\  general  by  law  was  afterwards  passed,  section  .'5  of  which  is  as 
ows  :  — 

"  The  Coimcil  of  tlie  said  City  of  >[ontreal  may,  and  they  are  here- 
authorized  whenever,  in  their  opinion,  the  safety  and  convenience 
he  inhabitants  of  the  city  shall  require  it,  to  discontinue  any  street, 
e  or  alley  of  the  said  city,  or  to  make  any  alteration  in  the  same,  in 
t  or  in  whole." 
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Mavorof  And  subsequently,  on  the    II    Sepiembor,    ISdO,   a   s^iieciiil   Ly  law 

Moiijreal  relating  to  St.  Felix  street  was  made,  which,  after  reciting  that  it  was 
ileemed  expedient  in  the  interest  of  the  public  to  open  a  new  street 
(describing  it),  '•  and  to  <liscontinue  ii  ijortion  of  St.  Felix  street,"  ordains 
and  enact,  tliat  a  new  street  called  Albert  street  be  opened,  and  that  a 
section  of  St.  I'elix  street,  tlesciibing  by  a  plan  ami  measurement  (boin" 
the  part  to  the  soutli  of  the  plaintiti\s  houses)  "  be  hencei'orth  discon- 
tinued." 

It  was  not  disputed  that  under  those  powers  the  Corporation  might 
lawfully  discontinue  this  portion  of  the  street,  but  it  was  contended 
that  they  were  bcand,  as  an  antecedent  condition  to  indemnify  the 
plaintitlfor  the  <lamagc  he  would  thereby  sustain,  and  that  erecting 
the  barrier  beiore  doing  so  was  an  uiilawi'ul  act  and  a  trespass.  The 
whole  case,  indeed,  of  tlie  plaintiff,  so  far  as  this  action  is  concerned, 
icsts  on  the  assumption  that  his  property  has  been  invaded  in  a  way  to 
constitute  '■•  une  expropriation,"  which,  it  was  urged,  could  only  be  law 
fully  effected  in  conformity  with  Article  407  of  the  Civil  Code  of  Lower 
Canada,  "  upon  a  just  indemnity  previously  paid."  It  was  argued  that 
the  Statute  giving  the  power  to  make  bylaws  to  discontimie  streets 
should  be  held  to  have  been  passed  jejcH'ted  to  the  general  law  embod- 
ied in  this  Article. 

Article  407  runs  thus  :  "  No  one  can  be  cor  led  to  give  up  liis 
property  except  for  public  utility,  and  in  consideration  of  a. just  indemn- 
ity previously  paid." 

A  similar  Article  is  found  in  the  ("ode  Napoleon  lArtiele  .')4")). 
'fliese  Articles  undoubtedly  emViody  a  fundamental  princijile  of  the 
old  French  law,  which,  whilst  allowing  i)rivato  ])roperty  to  be  taken  lor 
puiposos  of  public  utility,  asserted  its  generally  inviolable  nature  by 
requiring  previous  payment  of  a  just  indfMnnity.  They  are  found  both 
in  the  French  and  Canadian  (.'odes  under  the  title  "  De  la  Frojiriete," 
and  in  both  follow  the  Articles  which  deline  property  or  ownership. 

The  original  Article  in  the  Code  Napoleon  was  in  effect  the  declaration 
of  a  i)rinciple  which,  in  France  has  been  applieil  by  numerous  special  laws. 
In  the  Canadian  Code,  also,  Article  407  is  supplemented  by  Article  1  ")>'.•. 
which  is  as  follows  : — '•  In  cases  in  which  immoveable  property  is  requi- 
red for  purposes  of  general  utility,  the  owner  may  be  ;'orce«l  to  sell  it, or 
it  may  be  expropriated  by  the  authority  of  law,  in  ilie  manner  and  ac- 
cording to  the  rules  prescribed  by  special  laws." 

In  the  special  laws  passed  both  in  France  and  Canada,  the  principle 
of  previous  indemnity  in  cases  of  "  expropriation,"  properly  so  called, 
appears  to  have  been  generally  maintained.  But  excei^tions  liave  been 
made  in  works  of  urgency  :  antl  it  is  obvious  that  special  laws,  when 
passed  by  competent  authority,  may  adopt,  reject,  or  modify  this  prin 
ciple. 

A  distinction  has  long  been  made  in  France,  an<l  indeed  it  exists  in 
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tho  nature  of  things,  between  "expropriation,"   pro[)eily  so  called,  in  ^fj^y^ror 
lospeet  of  wliich  previous  indemnity  is  payable,  iind  simple  "  dommaj^e  ;'  Moiitveal 

Druin- 


;ed  it  exists  in 


and  a  further  distinetion  between  direct  damage,  which  gives  the  sufferei 
a  light  to  compen-^ation,  and  indirect  damage,  which  does  not. 

(ireafe  research  was  displayed  by  the  learned  counsel  on  both  sides 
ill  investigating  the  history  of  i"'rench  law  and  pro(;edure  on  these  sub- 
jects, the  powers  conferred  on  the  Tribunals,  and  the  conflicts  between 
them.  According  to  the  opinion  of  Ualloz  the  first  complete  system  of 
jirocedure  is  to  be  found  in  the  Law,  8  Mars,  181(1.  A  short  history  of 
tiiis  and  other  laws  upon  the  subject  will  bo  found  in  Dallo/.'s  ■•  I'eper- 
toire,"  tit.  "  Expropriation,"  c.  1. 

It  is  sufficient  for  the  present  puiposo  to  note  that  a  conflict  arose 
under  these  laws  between  the  ordinary  Courts  of  law  and  the  .Vdmistra- 
tivo  Tribunals,  during  which  numerous  dev  isions  bearing  on  the  present 
controversy  took  plnce.  It  was  settled,  at  least  after  the  law,  8  Mars 
ISIO,  that  the  Courts  of  Law  alone  had  jurisdiction  to  decide  on  the  iii- 
ilenmity  payable  to  owners  of  property  in  cases  of  expropriation,  and 
liiat  the  province  of  the  A<lministrative  Tribunals  was  lonfined  to  I'ases 
of  damage  ,  but  conflicts  constantly  arose  ;is  to  whether  particular  case's 
icll  within  one  or  th(!  other  category,  and  the  cluims  of  owners  of  houses 
to  indemnity  for  injury  to  their  servitudes  or  <)iiasi  servitudes  in  public 
>treets  were  a  fertile  source  of  them. 

Demoloinbe  a<lverts  to  these  conflicts  in  his  ••  'tVaitc  dos  Servitudes,' 
and  thus  sums  uj)  the  controversy.  iVol.  iH,  Art.  T()(.l.i  .Assuming,  as 
lie  does,  that  the  owners  of  houses  bordering  on  streets  are  entitled  to 
iudemnity  when  'leurs  d'acces  ou  de  vues  ou  d'egouts,"  are  supi^ressed, 
or  injuriously  affected,  he  asks  what  is  the  competent  authority  to  deter- 
mine their  claims  ?  His  answer  is,  "'Cette  (juestion  est  elle-mcine  fort 
delicate.  C"est  le  pouvoir  jiidiciaire  suivant  lesunspuisquil  s"agit  d'une 
inestion  de  proiniete  priv'-c.  C'est  au  contiaire,  d'ajires  les  autres,  le 
jiouvoir  administi'atif,  parcoiju'il  ne  s'agit  pas  d'une  veritable  expropria- 
tion, mais  seulement  d'un  simple  domma<j<j,  <|Uoi<|ue  ce  dommage  s^oit 
permanent,  et  nous  avons  dejadit  (referring  to  vol.  ',»,  Art.  .")tJ7l,  quo  teller 
parait  etre  aiijoiird'hui,  apres  beaucoup  d'hesitation  et  de  luttes,  la  doc- 
trine gencralemcnt  suivie.'  iJelalieu,  in  his  *'  TiaitiMlc  I'l-jxpropriation,' 
arrives  at  the  same  conclusion.     iSee  Art.   l.')li,  Oth  Edit.,  pp.  S,")  to  87.) 

No  doubt  in  some  of  the  French  decisions  and  authorities  the  viola- 
tion of  rights  of  this  kind  has  been  treated  has  "  une  expropriation 
rcelle."  Hut  in  others  it  has  been  spoken  of  as  l)eing  only  analogous  to 
it,  jis  thus  :  "  comme  s'il  subisswit  une  expropriation  "'eelle  d'une  partie 
de  sol."  iSeeDelalieu,  p.  8G;  Curasson,  p.  21 1.)  J>e  this  as  it  may,  the 
result  of  the  decisions  appears  to  be  correctly  summe<l  up  liy  Demalombe, 
and  it  would  seem  that  in  Krance  at  the  jiresent  day  damage  to  lights 
-iich  as  "  droits  d'acces"  to  streets  is  not  deeme<l  to  constitute  "  expro. 
lion."     Indeed,  upon  a  reasonable  construction  of  the  language  of  Art. 
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Mayorof  "*'*'  f'*^''^  Code,  it  scoius  to  upi)!}  to  proporty  which  can  ho  attiiallv 
Moiii^rfcal  ceded,  und  iov  whicli  iiideiniiity  could  he;  fixed  hefore  it  was  ccnled. 
Drum-  Tht»  compensation  ;illowcd  in  France  for  "  doinmajie,"  as  dislini'uisli. 

<>d  from  "'oxpiopiiation,"'  scoins  to  ho  founded  on  an  o(juitahio  piin- 
ciple  wliich  the  spfciu!  laws  liavc  adopted  suhject  to  tho  rogulalions 
presofihod  in  tlionj.  But  ehiiius  for  damage,  otlior  than  tliat  arising  hom 
the  cession  ol'  i)roi)oity,  being  for  the  loss  caused  hy  the  execution  oi'tlio 
works  anil  as  a  eonsequonco  of  them,  it  would  be  unreasonable  to  re- 
quire previous  indemnity  ;  indeed,  in  many  eases,  tho  extent  of  dum- 
age  cannot  be  previously  ascertained.  The  discussion  between  the  dam- 
age which  grows  from  an  expropriation,  and  that  which  arises  from  the 
execution  of  the  works  ('•  I'oxecution  ulterieu/e  des  travaux"),  is  plainly 
put  ami  illustrated  by  Delalieu.  The  latter,  he  >.  ys,  is,  '•  non  la  suite  de 
rexpropriation,  muis  la  suite  do  Texecution  des  travaux,"  and  he  shows 
liow  in  the  nature  of  things  the  indemnity  for  it  cannot  be  assessed  be- 
forehand, but  should  be  the  subject  of  a  subsequent  inquiry,  even  in  tiu^ 
case  where  an  actual  expropriation  has  taken  place.  (See  Delalieu,  .\rt. 
;>()1  to  305.) 

As.-uming,  then,  that  tljo  plaintiff  had  rights  in  St.  Felix  stteet  wliich 
have  sustained  damage,  their  Lordships  think  he  has  failed  to  estalilish 
un  expropriation,  oi'  an  injiny  which  would  give  him  a  right  to  prelimiu- 
iry  indemnity,  so  as  to  make  the  Corporation  wrong-doeis,  and  their  act 
on  closing  the  street  a  trespass,  and  "  uno  voie  de  fait,'"  because  such  in- 
demnity had  not  been  paid.  Jt  seems  to  them  than  if  he  has  any  claim. 
it  is  one  to  be  piose(;uted  under  the  provisions  af  the  Act  relating  to 
expropriations  by  tliis  Corporation  (1*7  and  28  Vict.,  c.  GO)  which  will  be 
hereafter  considered.  See  on  tliis  point  Jones  and  Stanstead  Ry.  Co.,  L. 
K.  4  1'.  C.  '.t8.) 

Their  Lordships  observe  that  one  of  the  grounds  on  which  Mr. 
Justice  Taschereau  has  sustained  the  action,  instead  of  sending  the 
]ilaintifl  to  the  Special  Trii)unal  constituted  by  the  Act  referred  to,  is 
that  the  parties  hud  siibmitt<id  to  tho  jurisdiction  of  the  Court,  but  they 
are  unable  to  find  sufficient  evidence  of  submission  or  consent  in  the 
record  to  justify  this  conclusion. 

Whilst  upon  the  considerations  just  referred  to,  it  seems  to  their 
Lordshijjs  that  the  present  action  is  misconceived,  they  are  reluctant  to 
determine  the  case,  witliout  consiilering  the  other  jioints  (more  nearly 
touching  tho  merits  of  tlie  claim)  which  were  argueil  at  the  Bar.  These 
were  :  that  tlie  j  laintiffliad  suffered  no  injury  which,  by  the  French  law, 
would  give  a  riglit  to  indemnity  :  and  that,  if  this  were  not  so,  tlie  legis- 
lation authorising  the  act  which  caused  the  damage,  had  taken  away 
the  right  of  action,  without  providing  compensation. 

It  cannot  be  denied  that  the  law  of  France  allows  to  the  owners  of 
houses  adjoining  streets  rights  over  them,  which,  if  not  servitudes,  are 
in  tl»e  nature  of  servitudes.     Demolombe  enumerates  as  undoubted  the 
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rights  "d'accc'S  on  de  sortie,  des  vuos,  et  d"egouts,"  ivol.  12,  seo.  (i'.tOi 
and  the  same  rights  are  spolien  of  by  Proudhoii  (vol.  1,  Art.  ;>69).  Tho 
right  of  access  to  u  house  is  of  course  essential  to  its  enjoyment,  and  if 
by  leason  of  rlterations  in  the  street  the  owner  cannot  i^et  into  or  out 
of  it,  or  is  obstructed  in  doing  so,  there  seems  to  be  no  doul>t  that  by 
tho  law  of  Franco  he  is  entitled  to  recover,  in  some  torm,  indemnity  for 
the  damage  he  sustains.  But  the  stopping  of  a  street  at  one  of  its  ends 
does  not  produce  these  consequences.  The  occupiers  of  the  plaintiff's 
houses  can  go  from  them  into  St.  Felix  street,  and  jiass  from  it  into  other 
streets,  and  through  them  into  all  parts  of  the  City.  The  only  etlect  of 
making  the  street  a  cul  de  ^ac  far  as  the  rights  of  access  and  jjassagoaro 
concerned  (apart  i'rom  the  loss  of  customers,  to  be  presently  noticed)  is 
that  the  plaintifl"s  tenants  have  to  go  by  other  streets  and  lurther  to 
reach  the  southein  part  of  the  eity. 

The  Counsel  for  the  plaintiff  conten<ied.  indeed,  that  a  right  of  pas" 
sage  throughout  the  entire  street  belonged  to  the  owner  of  every  house 
in  it  as  a  servitude,  and  unioubtedly  they  were  able  to  refer  to  some 
authorities  in  fivourof  this  view  ;  but  the  weight  of  authority  appears 
to  be  the  other  way.  With  all  their  industry  the  learned  Counsel  were 
unable  to  lind,  in  the  mass  of  French  decisions  on  this  subject,  a  single 
case  in  which  it  has  been  held  that  closing  one  end  only  of  a  street  was 
an  interference  with  the  lights  of  access  and  passage  which  gave  a  claim 
to  compensation.  Un  the  other  hand,  ceveral  authorities  and  decisions 
were  cited  to  the  contrary.  Demolombe,  in  discussing  the  right  of  access 
and  other  rights  in  streets  '  wliieh  he  acknowledg-s  are  servitudes  that 
cannot  be  interfereil  with  by  the  Administration  without  making  com- 
ponsation),  considers  the  passage  a  man  enjoys;  over  that  portion  of  a 
street,  which  is  not  necessary  for  immediate  access  to  his  house,  to  be, 
not  a  right,  but  only  an  advantage  of  which  he  may  be  deprived  without 
coinpen?ation.  And  among  the  instances  of  interference  with  mere  ad- 
vantages, as  distinguishetl  i'rom  rights,  he  gives  the  following  : — ■'  Coumie 
si  par  exemple  F Administration  diminuait  la  largeur  do  la  place  ou  de 
la  rue,  ou  meme  si  elle  fermait  la  rue  par  Fun  de  ses  bouts,  ile  maoiere 
a  on  faire  une  impasse."  (Vol.  12,  sec.  099.) 

In  Dalloz,  "  Rei)ertoire,"  tit.  ''  Travaux  Publics,"  sec.  810,  it  is  said 
that  to  give  a  claim  to  indemnity,  according  to  the  constant  jurispru- 
dence of  the  Conseil  d'Etat,  the  damage  must  be  material,  an  i  the  direct 
aiul  immediate  conseciuence  of  the  works  execute  1  by  tlie  Adininistra. 
tion,  and  that  for  indirect  damage  no  indemnity  is  due.  And  in  .Section 
SIS  he  gives  as  an  instance  of  imlirect  damage,  "La  depredation  causee 
a  une  maison  situeo  dans  une  rue,  qui  par  suite  de  travanx  publics  a  ete 
fermee  a  une  de  ses  extreinites,  alors  qu  elle  reste,  du  cote  oppose,  une 
communication  avec  autres  rues." 

In  Dalloz,  "  Kecueil, '  18f)6,  part  3,  p.  71,  an  important  Arret  of  the 
Conseil  d'l^tat  is  set  out,  given  in  a  case  in  which  the  owner  of  a  house 
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Mayor  of  '"^  "■  ^ti'tHst  at  Toulouse,  one  end  of  which  hail  heon  (closed,  claimed  an 
Moniieai  indemnity  of  40,000  fr.    One  of  the  considerants  of  this  Arrot,  which 
affirmed  tlie .judgment  of  the  Conseil  de  Profecture  rejecting  the  (;laim. 
is  as  follows  : — 

"  Considorant  que  si  la  Rue  do  I'Orme-sec  a  eto  fermoo  aux  voituies 
a  cello  de  ses  extreuiitos  q  li  aboutissait  il  la  dite  place,  elle  est  restoc 
ouverte  du  cote  oppose,  et  so  trouve  encore  en  cominunication  avec  In 
nouvelle  rue  de  I'Onnesec,  qu'ainsi  la  diio  maison  n'ayant  pas  etc  pii- 
vee  de  son  aooes  a  la  voie  publique,  la  depreciation  qu'clie  aurait  pu 
eprouver  ne  constituerait  point  un  dommage  direct  et  materiel  qui  piit 
ilonner  droit  a  une  indemnite,  &c. 

It  certainly  then  appears  that  in  France  the  depreciation  caused  tc 
a  house  by  stopping  one  end  of  a  street,  supposing  it  to  remain  open  at 
the  other,  is  not  regarded  as  an  interference  with  a  servitude,  nor  (stand- 
ing alone)  such  direct  .and  immediate  ilamage  as  will  give  a  title  to  in- 
demnity ;  and  if  this  bo  so,  there  stems  to  be  no  reason  or  authority  for 
<leclaring  the  law  to  be  otherwise  in  Canada. 

'J'he  authorities  referred  to  leave  untouched  the  question  whether, 
if  a  street  were  stopped  at  both  its  ends,  indemnity  would  be  payable. 
It  is  enough  to  say  that  should  such  a  case  arise,  it  might  possibly  be 
contended  with  ett'ect  that  a  virtual  destruction  of  the  undoubted  rights 
of  access  to  the  houses  in  the  street  so  closi  d  had  been  occasioned  which 
would  give  to  their  owners  a  title  to  indemnity. 

It  was  further  contended  for  the  plaintiff  that  beyond  the  mere 
passage  through  tlie  street  of  which  the  occupiers  of  his  houses  were 
deprived,  he  had  sustained  special  damage  by  reason  of  the  loss  ot 
customers,  who  formerly  came  from  the  railway  station  into  the  street 
and  were  now  prevented  from  doing  so,  and  that  thus  the  value  of  his? 
houses  for  the  purpose  of  the  particular  trades  carried  on  iti  them  wa^ 
tlepreciated. 

But  it  is  to  be  observed  that  there  was  no  authorized  ro.'id  from  tiic 
railway  station  to  this  street,  and  the  people  who  eamo  into  it  from  thr 
station  did  so  in  an  irregular  manner,  and  by  passing  over  the  lines  and 
works  of  the  railway,  in  contravention  of  the  bye-laws  of  the  Company. 
This  source  of  profit  was  obviously  of  a  i^recarious  kind,  and  cannot  be 
regarded  as  permanent.  The  street  does  not  appear  to  have  been  much 
used,  being  inconvenient,  if  not  dangerous,  from  the  frequent  passing  ot 
railway  trains,  and,  ajiart  from  the  custom  of  the  railway  passengers,  nn 
special  advantage  seems  to  have  been  derived  from  its  being  a  thorough . 
fare.  French  cases  were  cited  to  the  effect  that  the  loss  of  customer^ 
(unless,  indeed,  the  right  of  access  as  before  interpreted  is  infringed) 
would  not  be  such  a  direct  and  immediate  damage  as  would  give  a 
(ilaim  to  indemnity.  (See  Dufour,  "  Droit  Administratif  applique," 
275,  277,  333.)  A  similar  decision  was  given  by  the  House  of  Lords  in 
Ricket  V.  Metropolitan  Railway  Company,  L.  R.  2  H.  L.  175. 
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Whetlier,  if  the  doling  of  tlie  street  hail  cut  otl"  the  plaintifl'.s  houses  y^ 
tVoin  u  place  the  occupiers  had  long  used  in  connection  with  them,  as  M 
irom  a  wharf  upon  a  i)ublic  river,  or  had  rendered  the  Immediate  I 
approach  to  the  houses  <lifhciilt  or  inconvenient,  he  would  have  been 
entitled  by  French  law  to  indemnity  upon  the  principle  on  which  two 
English  decisions,  turning  upon  facts  of  the  kind  just  supposed,  were 
determined,  it  is  unnecessary  to  consi<ler.  But  the  present  case  differs 
from  the  supposed  ones.  The  immediate  access  to  the  houses  is  not 
obstructed,  and  the  occupiers  of  them  had  no  speci«il  object  beyond  that 
of  their  neighbours  in  going  to  the  part  of  the  city  which  lies  south  of 
the  barrier.  Indeeil,  there  is  no  evidence  that  any  inconvenience  was 
felt  on  this  score,  and  probably  none  coidd  have  been  given,  for  there 
appears  to  be  another  street,  easily  accessible  to  the  occupiers  of  the 
|)laintilf  s  ho  ises,  by  which  this  part  of  the  city  can  be  reacheil,  and 
which  whilst  only  a  little  further,  is  probably  more  connno  lions,  being 
less  liable  to  obstructions  from  the  operations  of  the  railway.  The  gravcV 
men  of  the  damage,  as  proved,  was  the  loss  of  the  custom  of  the  railway 
passengers  already  adverted  to.  No  doubt  the  distinctions  on  the  cases 
on  this  subject  are  fine.  The  English  tlecisions  (which  are  only  referred 
to  by  way  of  illustration)  as  well  as  the  French  have  been  conHicting, 
and  the  boundary  lines  between  thein  are  in  consequence  somewhat 
indistinct.  (See  Metropolitan  Board  of  Works  v.  McCarthy,  L.  li.  7  If. 
L  213.  Becket  v.  Midland  Railway  Company,  L.  ]{.,  3  C.  P.  97.) 

One  ground  of  damage  complained  of  is  due  not  to  the  disconti* 
nuance  of  the  street,  but  to  the  manner  of  closing  it.  It  is  said  the 
barrier  which  has  been  erected  darkens  the  plaintitf's  houses. 

It  may  be  that  the  plaintilf  has  some  ground  of  complaint  on  this 
liead,  but  he  has  not  alleged  in  his  declaration  that  the  windows  of  his 
liouses  have  been  deprived  of  light,  but  only  that  the  street  has  been 
ilarkened  ;  nor  does  the  evidence  distinctly  show  a  deprivation  of  light 
to  an  actionable  degree,  nor  is  such  a  deprivation  founil  as  a  frtct  by  the 
experts  or  the  Judges.  The  great  contest  in  the  cause  has  been  as  to 
the  damage  arising  from  the  suppression  of  the  street,  and  not  that  due 
to  the  form  of  the  barrier.  Throughout  Mr.  Justice  Taschereau's  judg- 
ment, in  which  that  learned  .Judge  ably  supports  his  own  view,  there  is 
no  allusion  to  loss  of  light  as  a  substantive  grievance.  If,  however,  this 
or  other  damage  has  been  occasioned  by  the  proximity  of  the  barrier 
it  would  be  recoverable,  if  at  all,  under  the  Corporation  statutes.  The 
amount  of  damage  assessed  in  the  action  is,  in  the  main,  given  in  respect 
of  loss  of  custom  and  the  consequent  depreciation  in  the  value  of  the 
liouses. 

The  other  questions  argued  turned  upon  the  special  Statutes  relat- 
ing to  the  Corporation.  It  was  contended  that  these  Acts  excluded  an 
action  for  indemnity,  and  gave  no  compensation  in  cases  like  the  pre- 
sent. For  the  plaintiff  it  was  denied  that  the  action  was  thus  e.vcludedj 
but  it  was  said  that,  if  taken  away,  compensation  was  given. 
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Montreal  ^J  that  a  Statute  which  authorizes  works  makes  their  execution  lawful. 

Drum-    and  takes  away  the  rights  of  action  which  would  have  arisen  if  thoy  Iiad 

™  °  ■     been  executed  without  such  authority.    Statutes  of  this  kind  usiiallv 

provide  compensation  and  some  proce«lure  for  assessing  it ;  but  it  is  u 

well  understood  rule  in  England  that  though  the  action  is  taken  awav, 

compensation  is  only  recoverable  when  provided  by  the  Statutes  and  in 

the  manner  prescribed  by  them.    In  practice  it  is  generally  itrovided  in 

respect  of  all  acts  by  which  lands  are  "  injuriously  affected" words 

which  have  been  held  by  judicial  inter[)retation  of  the  highest  authority 
to  embrace  only  such  damage  as  would  have  been  actionable,  if  the  work 
causing  it  had  been  executed  without  statutable  authority. 

In  the  Canadian  Act  (2.')  Vict.,  c.  72  ,  authorizing  tJie  bydaw  in  qiies 
tion,  no  compensation  is  expressly  provided  for  the  damage  which  may 
be  caused  bj'  any  of  the  acts  it  authorizes  to  be  done.  But  in  a  previous 
Act  (14  and  15  Vict.,  c.  128),  jirovision  for  compensation  is  expressly 
made  in  two  instances.  Thus,  the  power  to  make  by  laws  for  alterinj; 
the  footpaths  or  sidewalks  of  any  street  is  conferred  subject  to  the  pro- 
vision "  that  the  Council  shall  make  comjiensatiou  out  of  the  funds  of 
the  city  to  any  persons  whose  propertj' shall  be  injuiiously  aftected  by 
any  such  alteration  of  the  level  of  the  footpath  in  fi-ont  thereof."  And 
the  power  to  make  bye-laws  for  changing  the  sites  of  markets  and  appro- 
piiating  the  sites,  saves  to  any  i)arty  aggrieved  "  any  remedy  he  may  by 
law  have  against  the  corporation  for  any  damage  he  might  tliereby 
sustain." 

The  Counsel  for  the  corporation  referred  to  two  or  three  other  in- 
stances of  express  provisions  in  former  acts  relating  to  this  corporation, 
and  also  to  sets  of  acts  authorizing  roads,  bridges,  and  other  public 
works,  which  provided  compensation  in  express  terms,  and  contended 
that  it  might  be  inferred  from  this  course  of  legislation  that  the  inten- 
tion was  to  exclude  compen^-ation,  whenever  it  was  not  expressly  given. 

On  the  other  hand,  the  Counsel  for  the  plaintiff  relied  on  the  fact 
that  no  compensation  was  provided  by  the  Act  authorizing  the  bye  law 
in  question,  although  the  power  it  conferred  would,  it  was  said,  justify 
an  interference  with  property,  and  with  undoubted  servitudes,  and  also 
upon  the  difference  between  English  and  French  law,  arising  from  the 
existence  of  the  Article  of  the  Code,  and  the  dissimilar  systems  of  pro- 
cedure  in  the  two  countries.  Their  contention,  in  substance,  was  that 
the  special  Acts  should  be  read  with  and  subject  to  Article  407  of  the 
Code  in  the  cases  to  which  it  was  applicable,  and  also  to  the  general 
law  which  gave,  in  certain  cases  at  least,  a  right  to  indemnity  for  damage. 

Whatever  may  have  been  the  ellect  of  the  special  Acts  relating  to 
this  corporation  before  the  passing  of  the  27  and  28  Vict.,  c.  CO,  they 
must  now  be  read  and  considered  with  it.  The  Act  is  in  leed  a  Statute 
upon  expropriations.     After  reciting  in  the  preamble  that  much  difiicul 
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ty  was  often  experienced  in  currying  out  the  law  in 
expropriations  for  purposes  of  public  utility,  it  establishes  a  tribunal 
consisting  of  commissioners  for  determining  the  vdue  of  property  ex- 
jiropriated,  and  a  system  of  procedure  for  such  cases.  Then  the  18th 
section  enacts  that  those  provisions  shall  be  extomlod  to  all  cases  in 
which  it  becomes  necessary  to  ascertain  the  compensation  to  be  paid  for 
any  damage  sustained  by  reason  of  any  alteration  in  the  level  of  foot- 
ways made  by  the  Council  or  by  reason  of  the  removal  of  any  establish- 
juent  subject  to  be  I'emovetl  under  any  by-law  of  the  Council,  '•  or  to  any 
l)arty  by  reason  of  any  other  act  of  the  Council, /'or  which  they  areboiind 
lo  make  compensation." 

It  was  contended  fof  the  corporation  tlmt  this  general  clause  re- 
ferred only  to  such  compensation  as  was  expressly  mentioned  in  their 
Statutes,  though  they  could  only  point  to  two  instances  of  such  com- 
])ensation  which  could  satisfy  the  words,  and  these  were  contained  in  a 
Hoa<l  Act.  (.'{G  (ieo.  III.  c.  9),  the  powers  of  which  were  transferred  to 
the  corporation.  Whilst,  for  the  plaintiff,  it  was  said  that  if  it  be  liold 
that  actions  for  indemnity  are  taken  away,  this  sweeping  clause  ought 
to  bo  construed  so  as  to  compreliend  all  cases  of  damage  for  which,  by 
the  general  law,  indenmity  would  be  due,  and  as  being,  in  effect,  equi- 
valent to  the  common  clause  in  the  English  Statutes  containing  the 
words  "otherwise  injuiiously  affected." 

Ileailing  the  clause  in  the  latter  scmse,  compensation  would  be  ex- 
jjressly  given  by  it  to  all  who  may  suffer— to  use  the  English  phrase — 
actionable  damage,  a  provision  to  this  effect,  if  it  be  made,  would  no 
doubt  be  equitable  and  reasonable ;  whereas,  if  it  be  not  made,  the 
scheme  of  compensation  provided  by  these  acts  would  seem  to  be  defec- 
tive. Their  Lordships,  however,  do  not  think  it  necessary  to  decide  in 
this  appeal  the  question  thus  raised  ;  —  since,  in  whatever  manner  it 
may  be  determined,  and  whatever  may  have  been  the  case  before  the 
18th  section  of  the  27th  and  28th  Vict.,  c.  GO,  was  passed,  they  think 
that  this  enactment,  by  requiring  that  the  compensation  payable  to  any 
party  "  by  reason  of  any  act  of  the  Council  for  which  they  are  bound  to 
make  compensation,"  chall  be  ascertained  in  the  manner  prescribed  by 
the  Statute,  excludes,  by  necessary  imijlicaticn,  actions  of  indemnity  for 
damage  in  respect  of  such  acts.  It  is  enough,  therefore,  to  say  that,  in 
their  view,  the  corporation,  having  acted  within  their  jjowers,  the  plain- 
tiif's  claim  (if  sustainable  at  all)  is  of  a  kind  which  would  fall  to  be  de- 
tennined  by  the  Commissioners  under  the  special  Act. 

It  may  be  observed  that  the  question  of  procedure  in  cases  of  this 
kind  is  not  merely  a  technical  one.  This  was  pointed  out  in  the  judg- 
ment of  this  Committee  in  Jones  v.  The  Stanstead  Railway  Company.^ 
It  is  there  said  :  "  The  claim  for  damages  in  an  action  in  this  form  as- 
sumes that  the  acts  in  respect  of  which  they  are  claimed  are  unlawful, 
whilst  the  claim  for  comijonsation  under  the  Railway  Acts  supposes  that 
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tlio  nets  lire  ri^jlitl'iiUy  done  lunlcr  stiitutahlo  authority  ;  iind  tlii^  dis 
tine  m  is  oiiu  ol  substaiu-c,  lor  it  all't'ctH  not  only  tlin  iiatiiri-  ol  tlic 
prococdin^s,  Imt  tli«  trilmnal  to  which  recoiir.to  .should  lio  hud."' 

On  tlio  whole*  case,  their  [-ord.shijis  iind  thfuisclvcs  uiialilc  to  cnn. 
cur  in  tlio  judj^nient  i)ronouncc<l  hy  the  miijority  of  tht)  .Iiidj,'es  ol' tii,. 
Court  ol' Quet'n'rt  Bench,  ami  they  will  huuddy  ailvi.so  Ilor  Maji'sty  to 
revorHo  hothjiidpnents  Ixdow,  and  to  direct  that  the  action  be  di.smis- 
«ed  witli  co.sts.     The  respondent  nuist  pay  the  costs  ol'  this  aiipenl. 

Jloiier  Ji'oy,  Q.  C,  lor  tlio  Appellant. 

E.  liurnaril  lor  the  lifBiiondcnt. 
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rUIVY  CUUNX'IL,  1880. 
Couniil  Chamber,  "Whitehall,  L'Tth  November,  ISf<(). 
Present: — Tmi;  IiKjut  HonoRaiu.k  Sii;  .I.\mi:s  Cor.vir.i.i:,  tiii:  IiI(;iit   Hon 

OUAIil.i;  Silt  llviiNKS   rilACOCIv,  TIIK    1{|(;I1T    1  loNOI;  A  III.K    Sll;]\IiiNT\- 

(ii:n  Smith,  ■riiic  liiiiirr  IIo.nokaih.i;  Sii;  Iioiikiit  Coi, 1.11:1;. 
MOLSON  V.  CAllTFll. 

Siu  Ja.mks  Coi,vii,mo  : — This  is  an  application  lor  special  leave  to 
appeal  against  an  order  of  the  Court  of  (Jueen's  Bench  for  the  Provincf 
of  (Jiiebec,  of  the  i'L'nd  June,  ISiSd,  which  conlirmed  an  order  of  the  Su- 
perior Court  of  the  Kith  November,  grantinf,' a  fv^/x'a.v  agaiu.st  the  peti- 
tioner under  the  provisions  of  the  T'.X'ith  and  subsecjuent  sections  of  tlie 
Canadian  Code  of  Procedure.  It  is  obvious  that  their  lordships  would  not. 
according  to  their  usual  practice,  nor  could  they  with  propriety,  giant 
si)ecial  leave  to  appeal  upon  a  question  of  this  kind,  unless  they  saw 
clearly  that  there  had  been  some  miscarriage  in  point  of  law,  or  veiy 
gross  miscarriage  in  the  two  Courts,  whose  concurrent  jiidgiuent.s  lire 
under  appeal,  on  the  matters  of  fact. 

Now,  without  going  into  the  comidicated  proceedings  that  have 
commented  upon  in  this  case,  it  is  sufficient  to  state  that  the  judgments 
oi"  the  Court  below  may  be  taken  to  have  proceeded  almost  exclusively 
upon  the  act  of  the  petitioner,  in  altering  the  deposit  account  of  ;i 
certain  sum  of  money  in  the  Mechanics  Bank,  and  the  facts  which  led 
to  that  were  simply  these  :  The  defendant  borrowed  from  the  plaintitl' 
a  sum  which  may  be  stated  in  round  numbers  at  $32,000,  ostensibly  upon 
the  security  of  certain  property.  Ho  paid  that  sum  of  money  into  thi.s 
Bank  in  his  own  name  with  a  sort  of  special  mark.  As  found,  in  July. 
1874,  he  altered  the  heading  of  that  deposit  account  so  as  to  make  it 
appear  that  the  money  was  his  wife's.    The  Bank  became  insolvent  a 
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month  or  two  hitler.  I>iit  ,ju-t  wluii  it  wui  on  tlio  evo  of  insolvency  ho 
.jrow  out  tlio  if.'il'.OOO  upon  a  roceiiit  .xignod  hy  Itini  for  and  as  tlio  a^^ont 
.it  Ills  wifo  j  and  it  is  upon  that  transaction  tiiat  tho  Courts  liolow  havo 
piimupally  prooooth-d. 

Now  it  is  to  ho  roinaikod  that  one  of  tho  learned  .Fudges,  Mr.  .lustioo 
^^||llk,  whoso  final  judgmont  was  in  iiivor  of  tho  dofondant,  says  tliis  : 
••  If  Molson  ha<l  altorod   tiio  hoadiiig  of  tho  aooouiit  on  tlu*  I'Vi',  nv  iin 
iiiodiatoly  holoro  tho  iiisolvoiioy  of  tho  JJank,  for  tho  purposo  of  inakiiii; 
it  falsely  uppenr  that  tho  *.'!i>,(K)0  deposited  in  tho  Bank  holongod  to  his 
uilo  ainl  ohildren  when  tliey  roally  lii-longod  to  hiin«»'lf,  and  if  this  had 
Leon  done  with  a  view  of  making  the  withdiiiwul  of  tho  sum  from  the 
Hank  possible,  or  at  all  events  more  easy  of  aoeouiplishmont,  ami  with 
rlio  fiuthor  view,  nftor  such  withdrawal,  of  making  away  with  tho  amount 
to  the  <lotrimeiit  of  his  cioditors  in  gonoral  and  the  plaintill'in  partimilur, 
I  think  the  capias  might  hiivo  iioon  maiiitaiiiod  ;  for  this  would  not  bo 
.1  case  ot  socallod  ooiistructivo  secretion,  which  it  is  not  clear    tho  law 
recognizes,  but  a  case  of  actunl  secretion  :  the  altering  of  tho  heading 
of  tho  account  being  tho  lirst  step  in  tho  process."'    I'lU  afterwards,  and 
and  in  some  degree  because  this  alteration  of  the  account  was  not  im- 
nu'diately  before  tho  insolvency  of  the  Bank,  but  u  month  or  two  earliei. 
ilie  learned  .Judge  came  to  the  conclusion  at  which  he  ultimately  arrived 
ill  favor  of  the  <lofi'ndant.     It  appears,  however,  to  their  lordships  that 
iliero  was  abuiulant  evidence  from  which  Mr.  Justice  Papineaii,  sitting 
in  the  Superior  Court,  and  the  majority  of  tho  .fudges  of  the  Appellate 
'  'curt,  might  come  to  tho  conclusion  that  the  transaction  was  really  one 
of  tlie  nature  described  by  Mr.  Justice  Monk,  and  thiit  it  was  a  case  of 
actual  secretion  or  making  away  of  property  of  the  debtor  within  the 
meaning  of  the  Code  of  Procedure.     It  is  not  necessary  for  them,  they 
think,  to  go  further,  and  to  express  a  fuller  opinion  of  their  own  on  the 
facts  of  the  case  which  they  have  not  heard  fully,  and  of  course  having 
had  no  opportunity  of  going  in  detail  through  the  evi<lence  in  the  case, 
fiieir  Lordships,  however,  think  that  the  Judges  had  before  them  ample 
evidence  of  the  fraudulent  intent  which  was  imputed  to  the  petitioner. 
The  case  was  put  finally  by  Mr.  Digby  in  this  way,  that  the  money 
was  either  the  money  of  the  wife,  or  that  it  was  not  ;  that  if  it  was  her 
money,  it  was  right  to  give  it  to  her  :  that  if  it  was  not  her  money,  then 
that   it  could  be  shown  to  be  properly  applied.     But  their  lordships 
think  there  is  no  pretence  whatever  on  the  facts  for  saying  that  this 
money  was  the  money  of  the  wife.     It  was  set  up,  after  the  transaction 
of  borrowing  took  place,  that  the  proiierty  pledged  was  property  which 
the  defendant  had  no  riglit  to  pledge,  but  that  it  was  property  whicli 
his  wife  and  children,  under  his  father's  will,  liad  by  some  suV)stitution 
of  interest  which  prevented  his  disposing  of  it.    The  monej'  was  bor- 
rowed by  him  on  his  own  credit.    The  only  inference  to  be  drawn  from 
the  title  of  the  wife,  supposing  it  to  be  a  good  title,  would  be  that  it  was 
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a  iVaiidulont  tmiisiiction,  in  so  far  as  it  |»in'|»orto<l  (o  iijcilfjc  |,in|i('i(y 
that  waM  not  his.  Slir  coiilil  not  huvn  both  tlio  propL-rty  and  tl»c  moru-y, 
and  it  in  (|nit«  clt^ar  iVoiii  homh^  ot'tho  ovidcneo  wliidi  Ihih  hccn  l>i'otig)it 
liuloi-i)  tluMi'  I.oi'd.shi]>.M,  that  tlin  iiotitioncr  hnn  boon  trontin^  iIiIn  iito 
porty  as  lior'.-,  that  a  Inisc  lias  lioen;,'mnt«id  of  it,  ami  h<»  liiuisclt' admits 
he  is  r«fcciviiiy  rent  i>ayal)lo  hy  the  It^sfoo  as  ^//mfn M'or  his  wiU*  iiiid 
children.  Then  if  it  wtM-o  not  h<>r  nionoy  tho  frandnl"nt  act,  if  it  wero 
fratuhdcnt,  was  ••oniplfto  when  it  wan  translcrn'd  into  htM' name  and 
afterwards  withdrawn  in  licr  name,  and  withihawn,  too,  as  hn  tlien 
avowed,  in  order  that  hH  should  not  hinisnif  come  upon  the  stroi-t,  a 
Htatenient  wliicli  conlil  only  moan  that  Im  <'itln'r  wished  to  niiikc  a  pro- 
vision for  his  wife  to  koep  him  off  the  stroot,  or  that  he  had  withdrawn 
it  for  his  own  pinposos.  'I'ho  siihscquent  applieation  of  it  to  otlior  cre- 
ditors would  not  if  o-tal)lish(<(l,  have  boon  material,  and  that,  thorcloro, 
is  an  answer  to  the  ai'^ument  that  the  case  should  ho  sent  for  a  now 
trial,  or  otherwise  i)ut  into  a  way  for  further  investigation  in  order  that 
Mr.  Barnard,  tho  petitioner's  solicitor,  shoulfl  ho  examined. 

On  the  whole,  their  lordships  think  that  tliey  cannot  advise  Her 
Majesty  to  grant  special  leave  to  appeal,  an<l  that  this  petition  must  bo 
dismissed  with  costs. 

Petition  rejected. 
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Jxindon,  II  th  July,  ISS;;. 

Coram  Loud  Watson,  ,*<iit  JIaknks  Phacock,  Snt  lioiti:i!T   I'.  Coi,i.ii:u,  Sir 

Arthur  lloiuiorsi;. 

MACDONALD  v.  WHITFIKLD. 

Edwanl  Macdonald  and  George  'Whitliold,  who  lu-e  respoctivoly  Hp- 
pellant  and  respondent  in  this  api>eal,  were,  in  the  year  1 S7 "),  tliroctors 
of  a  trading  corporation  known  as  the  St.  John  Stone  China  Ware  Com- 
pany, which  carried  on  business  at  St.  John's,  in  the  district  of  Iberville 
and  Province  of  Quebec.  At  that  time  the  concern  was  not  in  a  very 
jirosperons  canui*:ion,  and  in  the  month  of  July,  I  ST."),  tho  balanco  due 
by  the  compunv  .n  its  account  current  wiili  the  Merchants'  Bank  nl 
Canada  wa«  .p.vards  of  $17,000.  The  appellant  was  president  and  chair- 
man of  the  Board  of  Directors  ;  and  he  had  endorsed  the  company'."* 
promissory  notes,  for  its  accommodation,  to  the  Merchants'  Bank,  to  the 
amount  of  $05,000.  It  sippears  that  he  had  also  given  his  personal 
guarantee  to  the  bank,  for  the  overdrafts  of  the  company  upon  its 
account  current,  to  the  extent  oi'  $10,000 
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III  .liily,  IH7'»,  till'  ooiiipany,  Iic'id^  in  wiiiit  of  I'liinl!*,  iipplioil  t<>  tlio    jn„,.,|,^ 
liiink,  tliioii^li  tliH  a|([)i«lliit)t,  lot-  riii-tlii>r  (trtxlit :  iiinl,  on  tlio  'JItli  oi'tliat      hhIU 
iiioiith,  tlio  ii;.'i'iit  of  tli<^  liiink  iit  St.  .IoIiu'm  .^ont  a  wiiltcii  iiiihw**!-  tn  tlio  Wliltrteli>. 
application,  afldrossf'd  to  tlio  Into  Mr.   Ijiviiount,  tli<-' sLTiotary  ol' tlio 
('onipany,  in  tlieso  torins  : — 

"  Doar  Sir, —  Ut'spccitiii;,'  y<iin*  prcHiiloiif's  iipjilioation  to  tlio  Imnk 
lor  I'urtlu'r  fxtensioii  of  your  (-rfMlit,  I  liiivo  tlio  plt-asiiro  to  inlonii  you 
that  you  have  Ihm'ii  allowed  an  oxteii^^ioii  ollour  or  livo  tliousund  dollars 
ill  cnno  of  lUM'd.  Tho  hank,  Iiowover,  lerpiiros  that  thoproMont  advanocM, 
(iH  tlioy  iiiatur<>,  l»o  soiMirml  liy  the  porsonal  ;;uarant<'o  of'your  fliroctors, 
lioiild  rtinewals  ho  ro(|uirod,  which  coiiM  ho  doiic^  l)y  their  ondorHation 
of  tho  note,-.  Your  accouiil  ciirrent  U  now  ovenliawn  sovonteon  thou- 
sand .'^ix  liiiiidrod  and  lourtoon  dollars  and  tll'ty  lour  rents;  and  hy  giving 
iiio  tho  oonjjmny's  noto,  endorsed  as  re<|iiinM|,  lor  S,;')0()  riolliirs,  you  will 
ri'duco  youi  overdrawn  ttocoiiiit,  leavin;^  a  haiaiico  ot  TliOdolIars  ofubovo 
loan. 

"  I  onoloso  a  iottor  of  ;»uarantoP  alon;^  with  a  note,  lor  sit^naturo  hy 
your  dii'oetors,  a.s  rctiuired  hy  tho  hank,  to  take  tho  placeoi^rr.  Kdward 
^^racdonald's  }iersonal  security  for  tho  liko  amount." 

Alon;^  with  this  coinnuinicaiion  thero  woro  sent  to  the  secretary  of 
the  company  tho  lottiU"  of  guarantee,  ami  nho  tin-  noti!  therein  men- 
tioned. 

Tho  letter  in  (juostion,  which  was  dated  the  24th  of  July,  I87.>,  and 
addrosood  to  tho  ayent  of  tho  hank,  was  expresse«l  as  follows: 

'' Dear  Sir, —  In  consideiation  of  the  ^rerchunts'  ]5ank  of  Canada 
allowin;;  tho  St.  JohnV  Stono  China  Ware  Company  to  overdraw  their 
account  to  tho  extent  of  ten  thousand  dollars,  wo  herewith  deposit  with 
you,  as  collaternl  security  for  tho  duo  i)aymont  of  such  overdraft,  the 
demand  note  of  tho  comp.iny,  endorsed  hy  the  following  directors  indi- 
vidually.    .     .     .  And  wo  hold  ourselves  lial)lo  without  prejudice  to  tho 

ordinary  iegnl  remedies Suhscriho  ourselves,  your  ohedicnt  servants." 

The  noto  which  accompanied  the  foregoing  form  of  letter  for  signa- 
ture hy  the  directors  was  a  promissory  noto  by  the  company  for  $1(),(XX), 
payable  on  demand  to  thci  order  of  tho  ai>pellaiit,  at  the  ofHco  of  the 
Merchants'  Bank  of  Canada,  in  St.  .John's. 

J  laving  regard  to  tho  pecuniary  relations  tlien  sulisisting  between 
the  company  and  tho  hank,  tho  arrangements  thus  proposed  by  tho 
latter  are  sufficiently  intelligible.  The  hank  had  made  large  advances 
liy  discounting,  or,  in  other  words,  purchasing  the  p'lper  of  the  company 
endorsed  for  its  accommodation  by  the  appellant,  and  had  also  advanced 
upwards  of  $17,000  on  current  account,  which  was  only  secured,  to  the 
extent  of  $10,000,  by  the  personal  guarantee  of  the  appellant.  In  these 
•  ircumstances  the  bank  was  willing  to  make  a  further  advance  of  from 
$4,000  to  $.'),000,  provided  the  company  complied  with  these  three  con- 
ditions : — In  the  first  i)lace,  advances  upon  current  notes  which  had 
38 
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Mac;'()-  '"^*'"  discounted  by  the  bank  were,  in  the  event  of  renewals  being  le- 
iiaia  quired  at  maturity,  to  be  secured  by  the  personal  guarantee  of  tho  di- 
M'hitneld.  rectors  of  the  conii)any,  such  gu  trantee  to  be  given  by  their  endorsation 
of  the  renewal  notes.  In  the  second  place,  the  note  of  the  conijiaiiv  for 
!f8,'>00  duly  endorsed  by  the  directors  as  aforesaid,  was  to  be  delivered 
to  the  bank  in  payment  and  extinction  7>r«  tanio  of  the  advances  on 
current  account,  so  as  to  reduce  the  debit  l)alance  of  the  conipaiiy  to 
nine  tliousand  odd  dollars.  And,  in  the  third  j)lace,  the  demand  noto 
lor  1|1U,0U0,  when  duly  signed  and  endorsed  by  the  directors,  was  to  be 
deposited  with  the  bank  at;  a  collateral  security  for  overdrafts  on  account 
current,  and  was  io  be  substituted  for  the  apjiellant's  i>ersoual  security 
for  the  like  amount. 

No  mention  is  made  in  the  bank's  letter  of  the  manner  in  which  the 
additional  advance,  or  extended  credit,  of  iour  to  Jive  thousan<l  dollars 
was  to  be  allowed  to  the  company.  It  is  obvious,  however,  that  the  bank 
was  not  prepared,  and  did  not  agree,  to  give  the  extended  credit  witli- 
out  security  ;  and  also  that  the  result  of  carrying  out  the  conditions  upon 
which  it  was  to  be  given  would  bo  to  reduce  the  balance  due  on  current 
account  about  $7(X)  only  below  the  amount  of  tlie  demand  note  coverins; 
that  account.  It,  therefore,  seems  matter  of  reasonable  inference  that 
the  additional  advance  wfis  to  be  mado  by  the  bank  discounting  the  pro 
missory  note  or  notes  of  the  conipan}-,  duly  endorsed  by  its  directors. 

On  the  5th  August,  187.'),  the  directors  of  the  St.  John's  Stone  China 
Ware  Company  met  for  the  purpose  of  considering  the  answer  returned 
by  the  bank  to  the  application,  made  through  the  ai)pellant,  for  an  ex 
tension  of  the  company's  credit.  At  that  meeting  all  the  directors  of  the 
company,  five  in  number,were  present,viz.,  the  appellant,the  respondent, 
and  Messrs.  Marler,  Coote,  and  Macpherson.  'i'he  minute  of  the  meet- 
ing of  the  0th  August,  1875,  as  entered  in  the  minute-book  of  the  com- 
jmny,  bears  tiiat  •'  the  letter  of  the  agent  of  the  Merchant's  Bank  of  the 
"  24th  ultimo  was  submitted,  and  the  directors  agreed  to  give  the  per 
'  .sonal  endorsation  asked  for  by  the  bank,  and  the  secretary  was  ins 
"  tructed  to  have  the  said  notes  drawn  out,  signed  as  required,  and 
"  handed  over  to  the  Merchants'  Eank." 

In  pursuance  of  that  resolution  the  secretary  of  the  company  drew 
out  two  notes,  for  $8,5(JU  and  $4,5U0  respectively,  which  he  signed  as 
l)romis.sor  on  behalf  of  the  company,  the  name  of  the  a{)pellant  being 
inserted  as  i)ayee,  just  as  it  had  been  in  the  demand  note  ibr§  10,000 
sent  by  the  bank  for  signature  and  endorsation.  Mr.  Marler,  one  of  the 
five  directors  of  the  company,  was  also  the  manager  of  the  Merchants' 
Bank  of  Canada,  in  St.  John's,  and  was  i)recluded  from  signing  any  of 
these  promissory  notes  by  the  regulations  of  the  Bank.  All  the  othei 
directors  endorsed  the  demand  note  forSKKOUU  (after  it  had  been  signed 
by  the  secretary  i'or  the  company)  in  the  following  order,  (1)  the  appol 
lant,  (12)  the  respondent,  (3)  Mr.  Coote,  (4)  Mr.  Macpherson.  It  does  ndt 
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clearly  appear  wliotlier  Mr.  Maophorson  did  or  (hd  not  become  a  party 
to  the  two  notes  for  $8,500  and  $4,  )00 ;  but  these  were  certainly  endors- 
ed by  the  other  three  directors,  in  the  same  order  in  which  their  signa- 
tures were  put  on  the  jj!  10,000  note.  Neither  does  it  appear  at  what  dates 
these  two  bills  for  $8,500  and  $4,500  were  made  payable  ;  but  it  appears 
to  their  Lordships  to  be  established  that  they  were  new  discoimt  bills, 
and  that  they  were lenewed on  more  than  one  subsequent  occasion,  the 
last  renewal  of  the  first  of  these  notes  having  been  male  on  the  21st 
March,  and  the  last  renewal  of  the  second  upon  the  'JOth  March,  in  the 
year  1877.  Those  renewal  bills  we'"o  not  signed  by  Macphorson,  but 
they  were  endorsed  bj'  the  appellant,  l)y  Mrs.  Whitfield,  per  procuration 
of  her  husband  the  respondent,  and  by  Mr.  Coote,  in  the  same  order  as 
before. 

The  letter  of  guarantee  sent  by  the  bank  was  subscribed  by  the 
appellant  as  well  as  by  ^Messrs.  Coote  and  Macpherson,  and  their  names 
were  inserted  in  the  blank  left  for  that  purpose  ;  but  it  was  not  signed 
by  the  respondent,  nor  was  his  name  entered  therein.  When  thus 
completed,  the  letter  was  handed  to  the  bank  along  with  the  $10,(K)0 
demand  note. 

On  the  27th  December,  1877,  the  ^Merchants'  Bank  of  Canada  in- 
stituted a  suit  against  the  appellant,  the  respondent,  and  Mr.  Coote,  in 
the  Court  of  Queen's  Bench  for  Lower  Canada,  for  recovery  of  the  sums 
then  due  to  the  bank  as  holder  for  value  of  the  said  demand  note  for 
$10,000,  dated  the  24th  July,  1875,  and  of  the  two  renewal  notes  for 
S8,500and$4,500,  dated  the  21  stand  20th  March,  1877.  The  demand 
of  the  bank  was  not  resisted  either  by  the  appellant  or  by  Mr.  Coote 
but  the  respondent  appeared  and  flefended  the  action.  After  .i  variety 
of  proceedings,  which  ii;  is  lannecessary  for  the  purposes  of  this  case  to 
notice  in  detail,  Mr.  .Justice  Chagnon,  on  the  1st  September,  1879. 
ordeied  the  three  defendants,  jointly  and  severally,  to  pay  to  the  bank 
the  contents  of  the  two  notes  of  the  21st  and  2t)th  March,  1877;  and 
also  ordered  the  appellant  and  Mr.  Coote,  jointly  and  severally,  to  make 
payment  to  the  bank  of  the  contents  of  the  demand  note  for  $10,000. 

On  the  7th  January,  1878,  the  respondent,  availing  himself  of  the 
provib:ion  of  Article  1953  of  the  Civil  Code,  brough  an  action  en  garantie, 
before  the  same  '.lurt,  against  the  appellant,  concluding  to  have  the 
appellant  condeu)  ud,  to  acquit  and  relieve  him  of  any  sum  of  principal 
and  inter*  st,  for  ^vhioh  decree  might  be  given  .against  him  in  the  suit  at 
the  itist  A?.e  of  the  bank.  In  the  decla'  ation  filed  by  him  in  that  action, 
the  respon  lent  treated  the  threo  promissory  no'cs  in  question  as  if  they 
had  beeii  r^rdinary  commercial  paper.  Hii-  »1'':  >ions,  in  regard  to  each 
of  these  notes,  were  in  substantioily  the  same  terms,  and  after  reciting 
the  making  of  tiie  note  by  the  company,  payable  to  the  appellant,  thus 
proceed  : — 

"  Lequel  billet  la  dite  St.  John's  Sione  China  Ware  Compiuiy  remit 
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„     .       iiu  clit  clefendeur  Echvard  Macdonald,  cjui  la  et  alors  signa  ot  endossa  lo 
mild      (lit  billet  ct  le  remit  au  dit  deniandeur  eii  garantie  George  Whitfield 
Wiiitileld.  qui  li">'  et  alors  signa  ot  endossa  lo  tlit  billot  et  le  remit  au  dit  Isaac  Coote 
(jni  la  et  alors  signa  et  en<io?sa  le  dit  billet  et  le  remit  a  la  dit  Merchants 
Jiank  of  Canada,  qui  en  est  encore  portenr  et  proirietaire." 

The  plea  founded  by  the  respondent  on  that  allegation  \V!is  to  the 
eiiect  tliat  the  defendant, 

"  Etant,  ainsi  qu'il  appert  par  les  alleguos  oidcssus,  endossour  pie- 
C(klent  et  anterieur  au  dit  demandeur  en  garantie,  sur  tons  et  oliacun 
des  trois  billets  plus  haut  mentionnrs,  est  oblige  et  tcnu  en  loi  de  rem- 
bouiser,  garantir  et  indemniser  le  dit  deniandeur  en  garantie  de  tons 
troubles  et  de  toute  condamnation  qui  pourrait  intervenircontre  lui,  sur 
et  a  raison  des  dits  billets,  et  dans  et  a  raison  de  la  dite  action  instituee 
l)ar  la  dite  ^Mercliants'  Bank  of  Canada." 

In  this  action  of  warranty  judgment  was  given  by  Mr.  Justice  Cha- 
gnon  on  tlie  1st  September,  iSTO.  The  learned  Judge  lield  that  thc- 
evidence  given  by  tlie  respondent  himself,  with  regard  to  the  circum- 
stances in  whicli  these  notes  were  made  and  endorsed,  s-howed  that  the 
])roperty  of  the  notes  was  not  passed  by  the  endorsations,  and  that  there 
was,  in  point  of  lact,  no  delivery  by  one  endorser  to  anotlier.  And,  inas- 
much as  that  testimony,  in  his  opinion,  contiadicted  the  allegations 
upon  Avhich  the  respondent's  claim  of  indemnity  was  bastd,  he  dismis- 
sed the  action  as  laid,  reserving  to  the  respondent  any  recourse  whicli 
might  be  competent  to  him  against  the  appellant. 

An  appeal  was  taken  by  the  Merchants'  Bank  of  Canada  against  the 
judgment  of  Mr.  Justice  Chagnon  of  the  1st  September,  1879,  in  so  far 
as  it  absolved  the  respondent  iiom  liability  to  the  bank  in  re.-iiect  of  the 
demand  note  for  $10,1  Rltl.  The  respondent  also  appealed  against  the 
judgment  of  the  same  date,  in  his  action  en  yaraiitie.  ( )n  the  ISth  June, 
1 88 1,  the  two  actions  were  consolidated  by  an  order  of  the  (Queen's 
]5ench. 

Thereafter,  on  the  23rd  September,  1881,  the  Court  of  Queen's  Bench 
gave  judgment  in  the  conjoined  causes.  The  Court,  in  the  suit  at  the 
instance  of  the  bank,  reformed  the  judgment  of  Mr.  Justice  Chagnon, 
and  condemned  the  respoiulent  in  payment  to  the  bank  of  the  $IU,0UU 
demand  note,  with  interest  and  costs.  In  the  action  at  the  resjjondent's 
instance,  the  Crown  reversed  the  judgment  appealed  i'rom,  and  con- 
demned the  appellant  to  guarantee,  acquit  and  indemnify  the  respon- 
dent from  all  the  condemnation  in  principal,  interest  aiul  costs  pro- 
nounced against  him  by  the  judgment  in  favor  of  the  bank,  ami  further 
condemned  the  appellant  to  pay  to  the  respondent  the  whole  costs  in- 
curred by  him  in  the  suit  at  the  bank's  instance.  The  present  appeal 
has  been  brought  against  the  judgment,  in  the  action  en  garantie,oHhe 
:j'Jnd  September,  18SI,  by  Edward  Macdonald,  the  defendant  in  that 
action.  • 
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The  learned  Judges  of  the  Court  of  Quen's  Bench  were  of  opinion  that     Macdo- 
the  two  promissory  notes  for  ¥8,")0a  an<l  $4,')00,  (hited  the  21st  and  26th       "^'"^ 
March,  1877,  wtsre  mere  renewals  of  notes  which  the  company  had,  prior  WhliiielU. 
to  the  24th  July,lS7r),discounted  with  the  bank,  upon  the  endorsation  of 
the  appellant ;  and  a  finding  to  that  effect  is  set  forth  as  one  of  the  consid- 
orations  on  which  the  formal  Judgment  of  the  Court  proceeds.    Dorion.C. 
J.,  who  delivered  the  judgment  of  tlie  court,sai<l,"the  two  notes  of  the  21 
"  and  2r>th  of  March,  1877,  are  renewals  of  other  notes  which,  prior  to 
"  the  24th  July,  1S75,  wore  endorsed  by  Macilonald  alone." 

Tlie  learned  Judges  were  also  of  opinion  that  the  note  for  $8,500 
was  the  only  one  which  the  bank,  by  its  letter  of  the  24th  July,  1875, 
required  from  the  Company,  in  order  to  cover  its  overdrafts  upon  cur- 
rent account:  and,  further,  that  it  was  the  only  note  which  the  directors 
of  the  Company,  bj'  their  resolution,  embodied  in  the  minute  of  5th 
August,  1875,  agreed  to  give,  endorsed  by  them,  to  the  bank.  Upon  this 
point  Dorion,  C.  J.,  saiil:— "It  is  also  to  bo  remarked  that  the  hank 
"  merely  asked  the  endorsement  of  the  directors  on  a  note  for  $8,500, 
'•  to  cover  the  overdrawn  account  of  the  Company,  and  tliatby  the  reso- 
"  lution  it  was  only  agropd  to  give  the  endorsation  asked  for,  while  the 
"  note  endorsotl  by  the  directors  to  cover  the  overdrawn  account  is  for 
"  $10,001) ;  the  resolution,  therefore,  does  not  apply  to  the  note  in  ques. 
"  tion,  and  cannot  be  invoked  as  containing  an  Hgreement  on  the  part 
"  of  \Vliitlield  (tiie  respondent)  to  endorse  this  note  of  $  10,000  as  surety 
"  for  the  Company." 

The  views  thus  expressed  by  tho  learned  Chief  Justice  are,  in  the 
opinion  of  their  Lordships,  founded  on  a  misconception  of  the  true 
import  of  the  written  communication  made  by  the  bank  to  theCom[)ani' 
on  the  24th  May,  and  of  the  action  taken  uiton  that  communication  by 
the  directors  of  the  Company  on  the  5th  August,  1875.  It  must  be 
borne  in  mind  that  the  ('ompany  required  a  further  credit,  or  in  other 
words  a  further  advance  from  the  bank,  and  as  the  bank  had  not  asked 
for  the  endorsements  of  the  directors,  except  as  a  consideration  for 
making  the  required  advance,  it  i-t  improbable  that  the  directors  agreed 
to  give  or  gave  their  endoi'sations,  without  making  i  rovision  for  the 
Company  getting,  in  exchange  for  these  endorsations,  the  advance  of 
$4,000  to  $5,000,  which  tlio  l)ank  was  willing  to  allow.  If  the  note  for 
^4,500,  which  the  directors  thou  endorsed,  was  a  now  note  for  discount 
then  the  Comi)any  got  the  advance,  iu  respect  of  which  they  were  asked, 
and  presumably  agreed,  to  give  their  endorsations  upon  the  notes 
requiretl  by  the  bank.  As  regards  the  note  for  $8,500,  the  suggestion 
that  the  bank  merely  required  tho  oiidorseinents  of  directors  upon  it  in 
order  "  to  cover  the  overdrawn  account  of  tlie  Company  "  is  inconsistent 
with  the  terms  of  the  bank's  letter,  which  states  expressly  that  the 
.$8,500  note  was  required,  not  *■  to  cover,'"  but ''  to  reduce,"  the  account. 
A  renewal  note  could  not  possibly  reduce   the  ovenlrafts.    The   plain 
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Maodo-    ""POi'fc  of  the  letter  is  that  the  hank  required  not   a   renewal  hut  a  new 
nii^d      note  for  $S,5()(>,  which  was  to  be  discounted,  and  the  proceeds,  instead 
Whitfield  of  being  paid  to  the  Company,  applied  in  extinction  pro  tanto  of  these 
overdrafts,  in  order  to  bring  the  balance  due  below  $10,000. 

The  evidence  of  Mr.  Marler  and  of  the  aj)pellant  is  to  the  eifoct 
that  these  two  documents  were  new  iliscount  notes  and  not  renewals, 
and  tlieir  testimony  is  corroborated  by  that  of  the  respondent  himsoli. 
He  was  ad<luced  sis  a  witness  for  the  ap{)ellant,  and  was  examined  in 
regard  to  the  two  notes  for  $8,500  and  |4,.'>00  bearing  tlate  21st  and  litUli 
March.  1877.  These  were  undoubtedly  renewals  of  tiie  two  notes  of  that 
amount  given  to  the  bank  in  August,  1875,  but  the  respondent  did  not 
assert  that  they  were,  as  the  learned  Judges  have  assumed,  "renewals 
"  of  other  notes  which,  prior  the  I24th  of  July,  1875,  were  emlorscd  by 
"  Macdonald  alone."  His  statement  is  : — "  The  note  lor  eight  thousand 
"  five  liundred  dollars  and  the  one  for  four  thousand  live  hundred,  are 
♦'  renewals  for  former  notes  of  like  amount  between  the  same  parties.' 
These  facts,  connected  with  the  making  and  issue  of  the  three 
promissory  notes  for  $10,000,  $8,500,  and  $4,500  in  August,  1875,  are  only 

f  "i;nportance  in  so  far  as  they  tend  to  ex[)lain  the  true  legal  relation  in 
M-'iich  the  apjiellant  and  the  respondent  as  parties  to  these  notes,  stand 
tov  vds  each  other.  The  respondent  maintains  that,  altliough  neiiiier 
of  them  gave  or  received  value  for  the  notes,  but  put  their  respective 
endorsHtions  upon  them  for  the  accommodation  of  the  St.  John's  Stone 
China  Ware  Company,  the  appellant,  having  first  written  his  name  upon 
the  back  of  the  notes,  has  thereby  become  liable  to  him,  in  the  same 
manner,  and  to  the  same  efiect,  as  if  he  Ijad  been  a  prior  endorser  upon 
a  proper  commercial  bill. 

Had  the  appellant  been,  in  point  of  fact,  the  holder  of  the  notes, 
and  had  the  respondent,  in  these  circumstances,  given  his  endorsement 
lo  the  Mercliants' Bank  of  Canada,  which  was  about  to  discount  them, 
the  appellant  would  have  been  bound  to  indemnify  the  responilent 
against  any  demand  made  upon  him  by  the  Bank,  or  any  subsequent 
holder,  to  the  same  extent  as  if  the  respondent  hail  been  a  proper  en- 
dorser. That  was  held  to  be  the  legal  ettect  of  such  an  endorsement  in 
"  Penny  v.  Innes  "  (1.  C.  M.  &  H.  4;}<)). 

In  the  present  case  the  appellant,although  his  entlorsementwas  first 
written,  was  a  stranger  to  the  notes  in  the  same  sense  as  the  respondent, 
and  it  is  not  matter  ofdispute  that  the  endorsements  of  both  were  given  for 
one  and  the  same  purpose,  viz.,  in  order  to  induce  the  bank  to  discoimt 
two  of  the  notes,  an<l  pay  the  proceeds  to  the  promissor,  the  St.  John's 
Stone  China  Ware  Comjiany,  and  also  to  give  the  Company  credit  in 
account  current  to  the  amount  of  the  third  note.  It  was  argued,  how- 
ever, for  the  respondent,  that,  in  the  absence  of  some  special  contract 
or  agreement  between  them,  dehors  the   notes  themselves,  strangers 

iving  their  endorsements  successively  must  be  held  to  have  underta- 
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ken  the  same  liabilities  inter  nc  which  are   iiioiirnhent  on  successive    ^.-.jo. 
liolders  and  ondoieis  of  a  note  foi-  value.  Tlie  api)ollant  and  lespondent      iiaUl 
must  therefore,  it  was  said,  be  assumed  to  stand  towards  each  other  in  Whittieltl. 
the  relation  of  prior  and  subsequent  endorse;  s  for  value,  inasmuch  as  it 
had  not  been  proved,  habili  niodo,  that  they  had  specially  agreed  that 
their  endorsements  were  to  have  the  effect  of  making  them  co-sureties, 
seeing  that   their  endorsements  were  made,  without  reference   to  the 
order  of  their  signatures,  in  ])ursnance  of  a  mutual  agreement  to  give 
their  joint  guarantee  to  the  baid<  that  the  notes  would  be  iluly  retired 
by  the  Company. 

Their  Lordships  see  no  reason  to  doubt  that  the  liabilities,  inter  sc 
of  the  successive  endorsers  of  a  bill  or  promissory  note  must,  in  the  ab- 
sence of  all  evidence  to  the  contrary,  be  determined  according  to  the 
ordinary  principles  of  the  law-merchant.  He  who  is  proved  or  atlmitted 
to  have  made  a  prior  endorsement  unist,  according  to  these  principles, 
indemnify  subsequent  endorsers.  But  it  is  a  well  established  rule  of 
law  that  the  whole  facts  and  circumstances  attendant  upon  the  making, 
issue,  and  transference  of  a  bill  or  note,  may  be  legitimately  referred  to 
lor  the  purpose  of  ascertaining  the  true  relation  to  each  other  of  the 
parties  who  put  their  signatures  upon  it,  either  as  makers  or  as  endors- 
ers ;  and  that  leasonable  inferences,  derived  from  these  facts  and  cir- 
cumstances, are  admitted  to  the  elfect  of  qualifying,  altering,  or  even 
inverting  the  relative  liabilities  which  the  law-merchant  would  other- 
wise assign  to  them.  It  is  in  accordance  with  that  rule  that  the  drawer 
of  a  bill  is  made  liable  in  relief  to  the  acceptor,  when  the  fjicis  and  cir- 
cumstances connected  with  the  making  antl  issue  of  the  bill  sustain  the 
'nference  that  it  was  accepted  solely  for  the  accommodation  of  the 
drawer.  Even  where  the  liability  of  the  party,  according  to  the  Law. 
merchant,  is  not  altered  or  affected  by  reference  to  such  facts  and  cir- 
cumstances, he  may  still  obtain  relief  by  showing  that  the  party  from 
whom  he  claims  indemnity  agreed  to  give  it  him  :  but,  in  that  case,  he 
sets  up  an  indejjendant  and  collateral  guarantee,  which  he  can  only 
prove  by  means  of  a  writing  which  will  satisfy  the  Statute  of  Frauds. 

The  appellant  has  not  attempted  to  establifh  an  independent 
collateral  agreement  by  the  respondent,  to  contribute  equally  with  Jiini 
and  the  other  endorsers,  in  the  event  of  the  Company's  failure  to  make 
payment  of  the  notes  in  question  to  the  bank.  lie  relies  upon  the  facts 
proved  with  respect  to  the  making  and  is-sue  of  these  three  promissory 
notes  Hs  sufficient  in  themselves  to  create  the  legal  inference  that  all 
the  directors  of  the  Company,  including  the  respondent,  put  tlieir 
signatures  upon  the  notes,  in  August,  1875,  in  pursuance  of  a  mutual 
iigreement  to  be  cosureties  for  the  Company.  And,  in  the  opinion  of 
their  Lordships,  that  is  the  proper  legal  inference  to  bederiveil  from  the 
circumstances  of  the  present  case. 

Their  Lordships  construe  the  bank  letter  of  the  24th  -luly,  1875,  as 
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Macdo-    P''®*6"''"g  ^  iliiect  retjuest  tliat  the  directors  should  become   bound  to 
uaia      the  bank  as  cosureties  for  the  Company.    'J'ho  bank  did  not  require 
WUitfleld.  that  the  appellant  should  become  surety  for  the  Company,   that  t)ie 
respondent  should  then  become  surety  for  tlie  ai)pellant,  and  that  Mr. 
Cooto,  in  his  turn,  should  guarantee  the  solvency  of  the  respondent. 
What  the  bank  asked  was  "  the  personal  guarantee  of  your  directors,"' 
and  what  the  directors  agreed  to  give  at  their  meeting  on   the  r)tli 
August,  1 870,  was  "the  personal  endorsation  required  by  the  bank." 
Apart  from  the  mere  circumstances  of  the  order  in  which  the  endorse- 
ments were  made,  the  i-ea  (festa;  of  the  meeting  of  .Oth  August,  as  dis- 
closed in  evidence,  make  it  perfectly  plain  that  the  directors  were 
asked  and  agreeil  to  become  cosureties  for  the  Company,  without  any 
stipulation  whatever  as  to  their  becoming  inier  se  sureties  for  each 
other,  or  as  to  the  order  of  their  endorsing.     'Jheir  J.,ordships  attach  no 
weight  to  the  terms  of  the  so  called  letter  of  guarantee  which  was 
returned  to  the  bunk,  along  with  the  demand  note  for  $IU,(X)0,  or  to  the 
fact  that  it  was  not  signed  by  the  respondent.    Tlie   letter  contains  no 
obligation   of  guiiiantee,   and  simply   explains,  what  would  otherwise 
have  sufficiently  appeared  from  tiie  bank's  own  letter,  that  the  $10,000 
note  was  not  i'or  immediate  discount,  but  was  to  be  held  by  the  bank  as 
a  collateral  security  i'or  the  Comjiany's  debit  balance  in  account  current. 
13ut  the  ie.>*pondent  insists,  and  the  Court  below  seem  to  have  held, 
that,  in  determining  the  rights  and  liabities  hitcr  se  of  these  endor^jers 
i'^v  the  accommodation  of  the  Company,  regard  must  be  hail,  not  to  the 
contract  in  pursuance  oi  which  they  became  endorsers,  but  to  the  order 
of  their  eixlorsements,  as  evincing  the  terms   of  their  contract.    That 
doctrine  appeals  to  their  Lordships  to  be   at  variance  with  the  princi- 
ples of  the  English  law.     In  a  case  like  the  present,  the  signing  of  their 
names  on  the  note,  by  way  of  emlorsement,  in  order  to  induce  the  bank 
to  discount  it  to  the  promissor,  is  not  as   between   the  endorsers,  jaar.v 
coniraclits,  but  is  merely  the  performance  by   them  of  an  antecedent 
agreement.     The    terms   of  that   previous  contract  must  settle   their 
liabilities  //j/ec  *■<;,  irrespective  altogether  of  the  rules  of  the  law-merchant  > 
which  will  neverthele.-s  be  binding  upon  them  in  any  question  with 
parties  to  the  note  who  were  not  likewise  parties  to  the  agreement. 
The  law  upon  this  point  was  correctly  laid  down  by  the  Court  of  Common 
Pleas  in  Keynolds  v.  Wheeler,   10  C.  B.  (X.)  SOI.     In  that  case,  one 
Cheeseman  drew  a  bill,  and  asked  Keynolds  to  accept  it  for  his  accom- 
modation, whioh  Reynolds  did.  The  bank  refused  to  discount,  Avhereupon 
Wheeler,  at  the  request  of  Cheeseman,  endorsed,  and  the  bill  was  then 
<liscounted,  Cheeseman  receiving  the  proceeds.  The  bill  was  renewed  at 
maturity,  Reynolds,  on   this   occasion,   being  drawer  and   Cheeseman 
acceptor,  whilst  Wheeler  endorsed  it  as  he  had  done  before.     Keynolds 
paid  the  renewal  bill,  ami  claimed  contribution  from  Wheeler  as  a  surety 
with  him  for  the  same  tlebt.     Wheeler  resisted  the  claim  on  the  same 
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'jilea  which  is  i^ut  forward  by  the  respondent  in  the  present  case,  viz.,    Macdo- 

that,  in  the  circumstances,  he  had  only  agreed  to  undertake  the  liability      ""^'^ 

evidenced  by  the  endorsement,  and  consequently  he  was  not  liable  in  Wb  it  field. 

reliefer  contribution  to  one  who,  like  Reynolds,  had  previously  become 

party  to  the  bill  as  drawer  or  acceptor.  But  the  Court  overruled  the  plea. 

Erie,  C.  J.,  said,  "  The  substance  of  the  transaction  is  this : — Cheeseman 

"  was  in  want  of  money,  and  applied  to  Reynolds  and  to  Wheeler  to 

'•'  lend  him  their  names  in  order  to  obtain  it.     If  the  money  had  been 

•'  raised  by  the  joint  and  several  note  or  bond  of  the  three,  it  could  not 

''  have  for  a  moment  been  contended  that  Reynolds,  paying  the  whole, 

"  would  not  have  been  entitled  to  contribution.  The  machinery  adopted 

"  here  was  the  drawing  of  a  note  by  Cheeseman  upon  Reynolds,  and  the 

-•  endorsement  of  it  by  Wheeler."     And  Williams,  J.,  stating  ihe  law  to 

the  same  etl'ect,  said,  '•  If  the  relation  of  surety  sub!;ists  he  (Reynolds) 

••  is  entitled  to  contribution,  ami  we  are  entitled  to  disregard  the  form 

"  of  the  instrument." 

In  the  present  case  the  directors  of  the  St.  John's  Stone  China  Ware 
Company  one  and  all  agioed  with  each  to  become  sureties  to  the  bank 
for  the  same  debts  of  the  Comiiany.  That  was  the  substance  of  the 
agreement  to  which  they  came  on  the  5th  August,  1875,  and  the  fact 
that  the  machinery  wliich  they  adopted  for  carrying  out  their  agrement 
was  the  making  of  three  i)rouiissory  notes  by  tlio  Company,  payable  to 
tlie  appellant,  and  successively  endorsed  bj-  him  and  his  co directors, 
cannot  have,  in  law,  the  efFoct  of  altering  the  mutual  relations  establish- 
ed by  that  agreement,  and  of  substituting  for  these  the  liabilities  of 
proper  endorseis  of  an  ordinary  commercial  note. 

It  was  argued,  however,  tliat  the  respondent  gave  his  endorsement 
at  the  request  of  the  appellant,  and  must,  therefore,  be  held  to  have 
given  them  on  the  faith  of  his  having  recourse  again.'it  the  appellant  as 
a  prior  endorser.  That  contention  was  rested  upon  certain  .statements 
made  bj'  the  respondent  in  his  deposition  as  a  witness  for  the  appellant. 
He  stated,  "  1  was  asked  to  endorse  the  notes  in  question  by  Edward 
''  Macdonald,  in  fact  urged  to  do  so,  to  sign  tlieni,  thas  it  was  all  right, 
*•  which  1  did."  Again,  in  answer  to  the  question  by  his  own  counsel, 
■•  At  whose  instance  did  you  endorse  the  notes  in  <|uestion  ?"  he  says, 
'•  At  the  instance  of  Edward  Macdonald."  The  argument  is  really  with- 
out fmnJatiou  in  fact.  There  is  not  a  word  in  those  statements  to  sug 
gest  that  the  appellant,  Edward  Macdonald.  did  anything  more  than 
urge  the  respondent  to  carry  out  the  agreement  which  had  already  been 

oome  to  by  all  the  directors  present  in  order  to  aid  the  finances  of  the 
Company. 

The  authority  of  Reynolds  v.  Wlieeler,  and  similar  cases,  is  in  no 

wise  affected  by  the  decision  of  the  House  of  IjOrds  in  the  Scotch  case 

of  Steele  v.  Mackinley,  which  is  leferred  to  in  the  judgment  of  the  Court 

below.     Ill  that  case  A,  acting  on  behali'of  his  sons  B  and  C,  arranged 
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Maodo-  ^^'^^^  ^  *hat  the  latter  should  make  an  advance  to  them  of  l,000^  upon 
nald  their  personal  security.  D  accordingly  drew  a  bill  for  that  amount  on  B 
Whitflold.  and  C,  and  delivered  it  to  A,  in  order  that  he  might  procure  their  ac- 
ceptance. A  did  obtain  their  acceptances,  and  before  returning  tho  ac 
cepted  bill  to  D,  he  wrote  his  own  name  upon  the  back  of  it.  The  nr- 
ceptors  failed  to  retire  the  bill,  and  D,  the  drawer,  brought  an  actioii 
against  the  representative  of  A  (who  had  died  in  the  meantimei  for  re- 
covery of  its  contents',  upon  the  allegation  that  A  had  signed  as  a  co- 
acceptor,  or  at  all  events  with  the  intention  and  eftect  of  becoming  a 
surety  to  him  i'or  the  acceptors.  Parole  evidence  was  made,  not  only  in 
regard  to  the  making  and  issue  of  the  bill,  but  also  in  regard  to  state- 
ments made  at  various  times  by  the  deceased,  tending  to  prove  a  sepa- 
rate and  indcpendant  engagement  by  him  to  guarantee  payment  of  tho 
bill  by  his  sons.  The  admissibility  of  the  evidence,  so  far  as  it  bore  upon 
the  facts  nnd  circumstances  connected  with  tho  making  and  endorse- 
ment of  the  bill,  was  not  questioned  either  at  the  bar  or  by  the  House. 
On  the  contraiy,  the  House  did  take  that  evidence  into  account,  although 
it  was  ultimately  held  that  the  claim  preferred  by  D  was  neither  sup- 
ported by  the  principles  of  the  law-merchant,  nor  by  any  inference  de- 
rivable from  these  facts  and  circumstances.  But  the  House  rejected  tho 
parole  evidence  adduced  by  D  in  order  to  establish  an  independent  con- 
tract of  guarantee,  upon  the  ground  that  such  a  contract  could  only  he 
proved  by  a  Avriting  properly  signed  under  the  Oth  section  of  tho  "  Mer 
"  cantile  Law  Amendment  (Scotland)  Act,  ISoO,"  which  extends  to  Scot- 
land the  provisions  of  the  English  Statute  of  Frauds  with  lespect  to  mer- 
cantile guarantees. 

The  respondent's  counsel,  in  the  course  of  the  argument,  referred 
to  the  case  of  "  Jansen  v.  Paxton  '  (28  C.  P.,  U.  C,  439),  decided  by  the 
Court  of  Error  and  Appeal  in  Upi^er  Canada,  and  to  three  other  deci- 
sions of  the  Canadian  Courts.  With  the  same  view,  they  cited  the  case 
of"  Macdonald  v.  Magruder,"  decided  in  1830  by  the  Court  of  New  York, 
United  States  (3  Peters,  470,  and  8  Curtis,  491).  These  authorities  were 
relied  upon  as  establishing  the  doctrine  that,  where  several  persons 
mutually  agree  to  give  their  endorsements  on  a  bill,  as  securities  lor  tho 
holder  who  wishes  to  discount  it,  they  must  be  held  to  have  underta- 
ken liability  to  each  other,  not  as  sureties  for  the  same  debt,  and  so 
jointly  liable  in  contribution,  but  as  proper  endorsers,  liable  to  indemni- 
fy each  other  successively,  according  to  the  priority  of  their  endorse- 
ments, unless  it  had  been  specially  stipulated  that  they  were  to  be 
liable  as  co-sureties.  It  is  unnecessary  to  enter  into  a  minute  criticism 
of  these  cases.  Some  of  them  are,  in  their  circumstances,  distinguishable 
from  the  present  case  ;  but  there  are  undoubtedly  to  be  found  in  the 
opinions  of  the  learned  Judges  by  whom  they  were  <lecided  dicta  which 
seem  to  recognize  the  doctrine  contended  for  by  the  respondent.  If 
they  are  to  be  regarded  as  authorities  to  that  eliect,  their  Lordships 
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cannot  accept  these  cases  as  conclusive  of  the  law  of  England,  or  as  pre-    J^|^p,^,^ 
cedents  which  ought  to  govern  the  decision  of  this  appeal.     The  Civil       na|d 
Code  of  Lower  Canada  (Article  2340)  enacts  that  "  in  all  matters  relating  wtiiuielil, 
*•  to  bills  of  exchange  not  providetl  for  in  the  Code,  recourse  must  be 
'•  had  to  the  laws  of  Englund  in  force  on  the  30th  day  of  May,  1849." 
By  Article  2346  of  the  Code,  the  same  law  is  made  applicable  to  promis- 
sory notes  as  to  bills  of  exchange,  in  so  fur  as  regards  the  liability  of  the 
parties ;  and  seeing  that  the  Code  makes  no  provision  regarding  the 
question  raised  between  the  appellant  and  respondent,  that  question 
must,  in  the  opinion  of  their  Ixjrdships,  be  deciiJed  according  to  the  law 
of  England,  as  laid  down  by  the  Court  of  Common  Pleas  in  "  Reynolds 
V.  Wheeler.'' 

Their  Lordships  will,  accordingly,  advise  Her  Majesty  that  the  judg- 
ment appealed  from  ought  to  be  reversed  ;  and  that  the  action  en  guran- 
lie  at  the  respondent's  instance  ought  to  be  dismissed,  with  the  declara- 
tion that  the  appellant  and  the  respondent  made  their  several  endorse- 
ments upon  the  promissory  notes,  in  question,  along  with  other  directors 
of  the  St.  John's  iStone  China  Ware  Company,  as  co-securities  for  the 
said  Company,  and  are,  in  that  capacity,  entitled  and  liable  to  equal 
contribution  inter  se. 

The  respondent  must  pay  to  the  appellant  the  costs  of  this  appeal, 
and  also  the  costs  incurred  by  him  in  the  Courts  below. 

Judgment  of  the  Court  of  Queen's  Bench,  Montreal,  reversed. 
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London,  July    18,  18(S.5.  ,,  „,. , 

Coram  Loud  Watsox,  Lord  MoxKswEf.L,  Lord  Hoiuiousk,  Sir  Barnes    Abbott. 
Peacock,  Sir  Richard  Couch. 

McGIBBON  V.  ABBOTT. 

Per  Ccriam — This  is  an  appeal  from  a  decision  of  the  Court  of 
Queen's  Bench  for  Lower  Canada,  in  the  Province  of  Quebec,  which 
reversed  a  decision  of  the  Superior  Court  in  that  province  in  favour  of 
tlie  plaintili",  who  is  now  the  appellant,  lie  sued  in  the  character  of 
tutor  aux  Mens  of  Humphrey  Gordon  Eversloy  Macrae,  a  minor,  whom 
it  will  be  convenient  for  the  purpose  of  this  judgment  to  treat  as  the 
plaintiff. 

It  appears  that  the  late  William  Macrae,  who  was  domiciled  in 
Lower  Canada,  executed  his  last  will  at  Montreal  on  the  3rd  March  1868;. 
in  the  Engli-h  language. 
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HoGibbon 

& 

Abbott. 


Tlie  twelfth  clause  of  the  will  was  in  the  following  words  : — 

"  I  give  and  bequeath  tinto  my  executors  hereinafter  namod  for 
the  use,  benefit,  and  behalf  of  the  children  i'sx^o  of  the  present  or  any 
future  marriage  of  mj'  son  John  Uotavius  Macrae,  one-third  of  the  residue 
and  remainder  of  luy  estate  and  succession,  to  have  and  to  hold  tlio 
same  upon  trust ;  firstly,  to  invest  the  proceeds  thereof  in  such  secur- 
ities as  to  them  shall  seem  sufticient,  and  from  time  !  )  time  to  remove 
and  reinvest  the  same,  and  during  the  life  of  my  said  son,  JoVm  Octavius 
Macrae,  to  j^ay  the  rents  and  revenues  derived  therefrom,  to  my  said 
son,  for  his  maintenance  and  support,  and  for  the  maintenance  and 
support  of  his  family  ;  and  secondly,  upon  the  death  of  the  said  John 
Octavius  Macrae,  then  tlie  cai)ital  thereof,  to  hin  children  in  such  pro- 
portion as  my  said  son  shall  decide  by  his  Inst  will  and  testament,  but 
in  default  of  such  decision,  then  share  and  shire  alike  as  their  absolute 
property  for  ever;  And  I  hereby  will  and  ordain  that  my  said  son,  John 
Octavius  Macrae,  shall  have  the  right  to  receive  the  said  revenues  and 
profits  for  h's  maintenance  as  aforesaid,  without  tlieir  being  subject  to 
seizure  for  any  debts  created,  or  due,  or  payable  by  him,  but  shall  be 
deemed  and  arc  hereby  declared  to  have  been  given  as  an  alimentary 
provision  for  his  sui^port,  and  that  of  his  family,  and  insainissables." 

It  will  be  convenient  in  this  judgment  to  call  the  father  ''William'' 
and  the  son  "  John."  John  was  twice  married,  first  in  1 8")9,  and  secondly 
on  the  20th  November  1879.  He  died  on  the  llith  May  1881,  leaving 
four  children  the  issue  of  his  first  marriage,  viz.,  Lucy  Caroline  Macrae, 
now  of  age  and  one  of  the  respondents  in  this  case,  JohnOgilvy  Macrae, 
Ada  Beatrice  Macrae,  Catherine  Alice  Lennox  Macrae,  and  Humphrey 
Oordon  Eversley  Macrae,  the  plaintiff,  the  issue  of  tlio  second  marriage, 
who  was  born  on  the  25th  January,  1881,  and  is  the  appellant. 

John,  by  his  will  dated  the  Ath  April,  1880,  directed  and  appointed 
that  his  son  John  Ogiivy  Macrae  and  his  three  daughters,  Lucy  Caroline 
Macrae,  Ada  Beatrice  Macrae,  and  Catherine  Alice  Lennox  Macrae> 
should  be  entitled  equally,  share  and  share  alike,  to  the  trust  fund  ovei' 
which  he  had  a  power  of  appointment  under  his  fathers  will ;  and  by  ii 
subsequent  ijrovisioii  of  his  will  he  bequeathed  to  his  second  wife  the 
usufruct  of  all  his  [)roperty  beyond  the  trust  fimd  and  the  auaount  com. 
prised  in  the  settlement  made  on  his  first  marriage,  and  to  all  of  his 
tdiildren,  including  any  who  might  be  born  after  his  s'econd  marriage, 
the  capital  of  such  other  property,  share  and  share  alike. 

It  is  evident  that  the  intention  of  William  was  to  tie  up  the  capital 
of  the  share  of  his  son  John  for  the  benefit  of  John's  children  as  a  class 
after  his  death.  Wiliian),  when  he  made  las  will,  could  not  foresee  what 
children  John  might  have  at  the  time  of  his  death,  or  what  might  be 
their  respective  wants  or  requirements.  He  did  not,  therefore,  attempt 
to  specify  in  what  proportion  the  capital  should  be  divided,  but  he  lei 
that  to  the  decision  of  his  son,  who  would  naturally  be  better  acquainted 
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With  the  circunistunoes  of  liis  own  chilth'en.  For  oxmnplo,  .loliii,  •luf'^Kuoail  hn 
his  lifetimo,  luiglit  iniiko  ndvanoo.s  to  soino  ot  his  chiUlren,  an  it  appears  A 
IVom  another  part  of  the  will  the  testator  hinisolf  had  done  with  rej^'ard 
to  his  own  sons  (ieorgo  and  Joiin,  and  to  liis  daughter  Catherine,  and 
not  to  others.  Some  of  tlio  ohiUh'cn  might  bo  otherwise  amply  provided 
tor,  and  might  neeil  no  portion  of  the  property  left  hy  their  grand- 
father. It  is  contended,  howi^ver,  and  was  contended  in  the  Courts  l)elow, 
that  John  was  hoiiii<l  to  give  some  share,  however  small,  to  eacih  of  his 
children,  and  that,  according  to  the  intetitions  of  William  as  expressed 
liy  his  will,  in  default  of  his  doing  so,  all  the  children  were  entitled  under 
it  to  take  in  erjual  shares. 

The  case  was  lieard  in  the  first  instance  in  the  Superior  Coiu-t,  when 
>rr.  Justice  Torrance  decided  in  accordance  with  that  view  of  the  case. 

On  appeal  to  the  Court  of  tiuoen's  Bench,  that  Court,  consisting  of 
Chief  Justice  Dorion  and  four  other  .Fudges,  reversed  the  decision  of  tho 
Superior  Court,  and  unaniu)ously  hold  tliat  John  had  not  only  the  right 
to  apportion  the  capital  between  all  his  children,  as  well  those  of  his 
cliil(h'en,  as  well  those  of  his  then  existing  marriage  as  those  of  any 
future  marriage,  but  also  the  right  to  ilispose  of  the  property  in  favour 
of  one  or  more  of  his  <!hiltlrt(n  to  the  exclusion  of  the  others,  as  ho  had 
(lone  by  will.  From  that  judgment  tho  plaintiff  has  appealed  toller 
Jlajesty  in  Council,  for  the  following  amongst  other  reasons  : — 

1.  By  the  law  of  Lower  Canada  tho  Court  is  bound  to  give  effect  to 
the  intention  of  the  testator  as  evidenced  by  the  whole  will.  Martin  v. 
Lee,  14  Moore,  P.C.C.,  142. 

2.  That  in  tho  case  of  a  will  in  tho  English  language  and  couched  in 
Knglish  legal  i)hritsoology,  it  was  proper  for  tho  Courts  of  Lower  Canada, 
iu  accordance  with  the  case  of  Martin  v.  Lee,  to  have  regard  to  the 
meaning  ami  eifect  of  that  phraseology  in  tho  Englisli  language  and  law 
at  the  date  of  the  will,  in  oi'der  to  arrive  at  tho  intention  of  the  testator. 

.'].  That  at  the  date  of  tho  execution  of  the  will  and  down  to  and  at 
tho  date  of  tho  death  of  tho  testator,  the  language  of  tho  said  will 
would  by  the  law  of  England,  as  it  then  stood,  have  given  no  right  to 
lohn  Octavius  Macrae  to  exclude  any  of  his  children,  but  only  to  direct 
tlie  proportions  in  which  they  would  share. 

4.  That  it  appears  from  the  will  to  have  been  the  intention  of  the 
testator  to  benefit  all  his  said  grandchildren,  and  to  give  their  father  a 
power  only  to  apportion  but  not  to  exclude. 

5.  That  there  is  nothing  in  the  law  of  Lower  Canada  opposed  to  this 
construction  or  to  this  intention. 

The  reasons  of  Mr.  Justice  Ramsay  for  his  judgmen*-  in  the  Court  of 
Appeal  are  set  out  in  the  supplemental  record,  and  ■  aj  pears  from  a 
letter  from  the  Clerk  of  Appeals  at  Montreal  to  the  liegistrar  of  the 
Privy  Council  that  Mr.  Justice  Ramsay  rendered  the  unanimous  judgment 
of  the  Court  of  Appeal,  and  that  the  other  Judges  have  no  notes,  and 
have  not  sent  any  reasons  for  their  concurrence  in  the  judgment. 
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A  thcro  can  1)0  no  (loul>t  tliiit,  aoconling  to  the  Inw  of  Ix)wor  Ouiiiuia  n^ 
wi'll  as  jiccordiiij;  to  tho  law  of  Kngland,  "tlio  paranionnt  duty  of  tlm 
Courts''  (to  una  tho  words  of  ]/)nl  .liuticu  Tiiinor  in  the  caso  of  Martin 
V.  Lee,  17  Moore's  Privy  Council  Cases,  153)  ''is  to  ascertain  and  givo 
"  elUict  to  the  intention  of  a  testator  to  bo  colieotod  from  the  wholi- 
"  will,  and  not  from  any  particular  word  or  oxproBsion  whicrli  may  he 
'*  contained  in  it."  But  it  is  not  their  duty,  by  adiiering  to  tiin  .striit 
hotter  of  u  will,  so  to  construe  general  woi'ds  as  in  tho  absence  of  cloiii' 
and  unambiguous  language  to  impute  to  u  testator  an  unreaHonuhlf 
intention, 

Tho  doctrine  of  the  English  Courts  of  Kquity  as  to  illusory  or 
imsubstantial  apijointmonts  under  a  power  i  ;vnd  never  was,  any 

part  of  tho  old  French,  law  or  of  the  law  ol  ..^iver  Canada,  nor  is  it 
included  in  any  of  the  Articles  of  Chapter  4  of  the  Civil  Code  of  Caiuulu, 
I  elating  to  substitutions. 

The  question  whether  John  couKl  exclude  any  one  of  his  children 
from  a  share  must,  in  their  Lordships'  opinion,  be  decided  according  to 
tho  law  of  Jxjwor  Canada,  and  not  according  to  the  English  law.  They 
do  not  understand  tho  case  of  ^ar<fn  v.  Lee  as  deciding  that  a  will 
executed  in  Ixiwer  Canada  by  a  person  domiciled  in  Lower  Canaila,  if 
written  in  English,  must  be  interpreted  with  logard  either  to  moyeably 
or  immoveable  property  in  Lower  Canada  according  to  the  rules  of 
English  law,  and  have  tho  same  effect  given  to  the  phraseology  as  il 
that  phraseology  had  been  contained  in  a  will  executed  iu  England  by 
a  person  domiciled  in  England,  or  relating  to  land  or  other  property  iu 
England.  All  that  they  understand  that  case  'n  decide  is  that  the 
word  "  cliildron,"  used  as  it  was  in  the  will  the  be  interpreted,  was 

not  intended  to  have  the  more  extensive  mear  ich  may  somotiiiies 

be  given  to  the  word  "  enfunts"  in  the  old  French  law.  Lord  Justice 
Turner,  at  p.  154,  said:  "  The  true  question  therefore  in  this  case  is  not 
"  whether  the  word  '  enfants  '  may  include  grandchiltlren  and  even 
"  more  remote  descendants,  but  whether  upon  the  true  construction  of 
<'  this  will  it  was  intended  to  include  them."  See  also  the  remarks  at 
at  pp.  154  and  155. 

It  could  never  have  been  intended  by  their  Lordships  to  lay  down 
a  rule  of  construction  which  might  render  it  necessary  to  apply  the  rule 
in  Shelley's  case  to  a  conveyance  or  devise  written  in  the  English 
language  of  lands  in  lower  Canada  to  a  man  for  life,  with  a  substitution 
in  favor  of  his  heirs  upon  his  death. 

'J'he  question  to  be  considered  is  whether,  according  to  the  law  of 
1  ower  Canada,  the  gift  in  the  will  of  William,  by  the  words,  "and, 
"  secondly,  upon  the  death  of  the  said  John  Octavius  Macrae,  the  capital 
"  thereof  to  his  children  in  such  proportion  as  my  son  shall  decide  by 
"  his  last  will  and  testament,''  contained  an  exclusive  or  nonexclusive 
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power.  It  may  ho  saiil  that,  acrcordinj?  t(»  tlm  wonls  taken  in  their  )^,.^}||,t,(,;| 
r<trict  graninuitical  Mt-nso.  each  child  was  entitled  to  a  Hharo  ;  but  it  i«  t  >  *  ^^ 
liH  homo  in  nuiul  tiiat,  as  thf  old  Knj^tlAii  rulu  of  equity  as  to  illusory 
:ippointuiontH  was  not  in  force  in  LowtM-  Canada,  .John,  «ven  if  tho  i<owor 
is  to  bo  construed  as  non  t«x«;lusiv(<,  nii>tht  have  ^liven  a  Hhari>  (»f  one 
f,>nt  each  to  four  of  tho  children,  and  tho  whole  of  the  nunainder  totlu' 
iitlior.  In  other  words,  that  !iilO(),0()(),  the  amount  at  which  tin*  property 
i^  valued  by  tho  plaintilf,  iitiinm  four  cents,  might  have  b«>on  given  to 
iMie  of  tho  children,  und  one  cent,  or  a  share  in  tho  pro()ortion  of  ono  to 
ten  millions,  might  havu  been  given  to  each  of  tho  others. 

It  is  to  bo  observed  that  at  tho  date  of  hia  will  John  had  only  the 
four  children,  amongst  whom  ho  thereby  doctided  that  the  property 
charged  should  be  dividcil.  llis  decision  at  tho  tiino  was  tpjito  in 
accordance  with  the  wid  of  his  futher,  whatever  construction  is  to  be  put 
upon  it.  He  was  not  bound  at  that  time  to  make  by  general  words 
provision  for  a  child  who  might  bo  afterwarils  born.  Ho  was  not  bound 
to  make  his  decision  imo  Jiuttii  (see  Cnnnimjham  v.  Aimtnither,  2  Lav 
lii'ports,  Scotch  and  Divorce  Appeals,  p.  1223).  IIo  might  have  ro\oked 
tho  will  and  made  a  new  will,  or  he  might  have  amondod  it  by  a  cotlicil ; 
.'ind  all  dotd)t  as  to  tho  valiility  of  tho  will  whitdi  was  nnido  before  the 
birth  of  the  plaintill  woidd  have  been  removed  if  John  had  executed  a 
•  odicil  amending  his  will  by  giving  ono  cent  to  the  plaintill',  and  the 
remainder  to  the  four  children  name<l  in  tho  will. 

William,  if  ho  had  pleased,  might  have  provided  by  express  word* 
that  each  child  of  John  should  }iav<  a  share,  and  that  no  share  should 
be  less  than  a  certain  ainount,  buthe  was  not  prepared  to  fix  tho  amount 
of  the  shares.  To  hold  that  when  be  left  to  his  son  to  fix  the  pioportioii 
lie  intended  to  render  it  compulsory  upon  him  to  give  each  child  a 
share,  though  it  should  only  be  in  the  proportion  of  one  to  ten  millions, 
would  be  to  impute  to  him  a  most  unreasonable  intention.  To  do  so 
would  violate  tho  rule  of  interprotation,  Qui  hairet  in  lilera  hu'rel  in 
cortice.''^ 

In  England,  Lord  Alvanley,  in  the  case  of  Kemp  v.  Kemp  (5  Ves. 
.lun.,  f^til),  in  holding  a  power  to  bo  non-exclusive  upon  finding  a  current 
of  authorities  against  the  words  being  construed  as  giving  an  exclusive 
power,  observed  :  *'  My  inclination  is  strong  to  support  the  execution  of 
"  the  power  if  1  could  consistently  with  the  rules  I  find  establised  ;  " 
raid  on  referring  to  tho  case  ot  liurrell  v.  liurrdl,  in  which  a  testator 
;;ave  all  his  real  and  personal  estate  to  his  wife,  to  the  end  that  she 
••  might  give  his  children  such  fortune  as  she  should  think  j)roper,'' 
remarked ;  "  I^rd  Camden,  as  I  conceive,  was  of  opinion  that  these 
••  words  were  so  ample  that  if  she  thought  fit  to  give  nothing  to  one  she 
•  might  so  execute  the  i)Ower.  I  am  willing  to  isubscribo  to  that  opinion 
'•  of  Lord  Camden  upon  such  a  doubtful  question,  being  perfectly 
''  satisfied  that  in  setting  aside  these  appointments,   by  criticising  tho 
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VcOibbon  "  ^^^rds  '  to  and  amongst,'  i&c,  and  the  rule  as  to  illusory  shares,  tlio 
"  Court  goes  against  the  intention.  I  must  therefore  think  that,  under 
"  the  words  of  that  will,  Lord  Camden  thought  that  the  wife  might  have 
"  given  the  whole  to  one  child,  and  had  a  right  to  exclude  any  who,  in 
"  her  opinion,  did  not  want  it."  In  the  case  then  before  him,  Lord 
Alvanley  held  that  the  power  was  non-exclusive,  but  at  the  conclusion 
of  his  judgment,  having  given  his  reasons  at  length,  he  added:  "For 
"  these  reasons,  but  with  less  satisfaction  than  I  have  had  in  any  other 
"  judgment  that  I  have  given,  being  satisfied  that  the  person  creating 
"  the  power  meant  a  much  larger  power  than  I  can  liold  the  person 
"  executing  it  had,  1  must  declare  the  appointment  void." 

In  Sugden  on  Powers  it  is  said,  "  In  many  cases  an  exclusive 
"  appointment  may  be  authorized  by  the  apparent  intention  of  the 
"  donor,  although  no  words  of  exclusion  are  exi)ressly  used.  Thus,  ho 
"  says,  in  Jiovil  v.  Jiich,  1  Chan.  Cases,  309,  the  testator  gave  all  the 
'•  rest  of  his  estate  to  AB  in  trust,  to  give  my  children  and  grandchildren 
"  according  to  their  demerits.'  A  B  gave  the  estate  to  one,  excluding 
"  the  rest.  Ijord  Nottingham  refused  to  set  aside  the  appointment,  an 
'  the  children  were  to  come  in  by  the  act  of  the  devisee,  and  he  was  to 
"  give  or  distribute  according  to  their  demerits,  therefore  he  was  to 
"  judge."  So  in  the  present  case  John  was  charged  with  the  fiduciary 
substitution  and  was  to  decide. 

It  was  contended  in  the  argument  at  the  bar  that  John  could  not 
properly  decide  with  reference  to  the  pl'iintiff  withoui.  considering  his 
case,  and  that  as  his  will  was  executed  before  the  plaintiff  was  born  he 
must  have  decided  without  considering.  This  is  not  so.  He  had  the 
power  to  revoke  or  alter  his  will,  and  if  he  had  thought  that  the  plaintiff 
ought  to  have  a  substantially  proportionate  share,  or  even  a  nomina[ 
share,  he  could  have  decided  in  his  favour  by  a  codicil.  In  Domat's 
Civil  Law,  Part  2,  Book  5,  para.  ;J877,  it  is  said,  and  with  very  good  reason, 
'•  If  he  who  was  charged  with  a  fiduciary  bequest  or  substitution  at  the 
"  time  of  his  death  in  favour  of  some  one  of  his  children  whom  ho  should 
'•  think  fit  to  choose,  has  given  in  his  lifetime,  to  one  of  his  children, 
'•  the  things  which  were  subject  to  the  fiduciary  trust,  this  donation 
'•  would  be  in  the  place  of  an  election  if  the  same  were  not  revoked. 
"  For  although  the  liberty  of  this  choice  ought  to  last  until  the  time  o!' 
'•  the  death  of  the  person  charged  with  the  fiduciary  substitution,  and  it 
'■  was  for  the  interests  of  all  the  children  that  the  said  donation  should 
"  not  destroy  the  said  liberty,  yet  it  would  be  sufficient  that  the  donee 
"  had  been  made  choice  of,  and  that  the  said  choice  had  not  been 
'•  revoked ;  seeing  the  choice  would  be  confirmed  by  the  will  of  him 
'•  who,  having  it  in  his  power  to  make  another  choice,  had  not  done  so. 
"  So  it  would  )>e  the  same  thing  as  if  the  choice  had  been  made  at  the 
"  time  of  bis  death." 

The  courts  in  Lower  Canada  are  not  bound   by  the  current  ol 
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(decisions  in  England,  as  the  judges  in  England  before  1 874,  and 
Alvanley  in  the  case  of  Kemp  v.  Kemp,  considered  tliemselves  to 
bound  in  deciding  whether  a  power  was  inclusive  or  non-exclusive. 
Even  in  England  those  decisions  had  caused  so  much  inconvenience 
that  it  was  found  necessary  to  ressort  to  legislation  upon  the  subject, 
and  the  law  was  amended  by  Act  37  &  38  Vict.,  c.  37. 

A  similar  Act  was  not  necessary  in  Lower  Canada.  The  Courts 
there  wore  not  trammelled  by  the  current  of  authorities  to  which  Lord 
Alvanley  and  other  judges  in  England  were  forced  to  yield. 

Judge  Kamsay,  in  his  written  reasons,  says,  and  says  with  some 
force,  speaking  of  the  law  of  England  before  1874,  "It  is  only  by  the 
"  help  of  repeated  legislation,  that  the  law  there  has  come  down  to  that 
"  reason  from  which  I  apprehend  our  law  starts.  It  was  therefore  quite 
"  unnecessary  for  us  to  make  any  Act  similar  to  the  EngHsh  Act  37  &  38 
Vict.,  c.  37." 

Mr.  Justice  Ramsay  also,  in  his  reasons,  states  that,  "  Under  the 
"  Roman  law  and  under  the  old  riyime  of  France  there  was  a  great 
"  questions  as  to  the  ettect  of  the  substitutii/U  of  the  children  or  of  a 
"  class,  as  for  instance  the  relations,  and  that  at  last  it  seems  to  have 
"  been  determined  that  when  the  children  of  the  (jrev4  were  called 
"  nomiaatim  they  held  of  the  original  testator,  and  that  the  father 
•'  could  not  effect  the  disposition  ;  but  that  when  the  children  were 
"  called  collectively,  thero  was  a  ditierence  of  opinion  as  to  whether  the 
"  father  could  select  among  the  children  so  as  to  give  to  some  and 
"  exclude  others."  lie  adds,  "  Although  the  aflSrmative  of  the  proposi. 
•'  tion  cannot  be  supported  on  a  strictly  legal  argument,  it  seems  to 
"  have  prevailed."  lie  then  cites  some  authorities  in  support  of  his 
argument. 

Their  Lordships  are  not  prepared  to  say  that  that  exposition  of  the 
law  is  not  correct.  1  f,  then,  a  man  to  whom  an  estate  is  given  for  life, 
charged  with  a  substitution  in  favour  of  his  children  after  his  death,  can 
substitute  one  or  more  of  his  chiklren  to  the  exclusion  of  others,  the 
addition  of  the  words  in  the  present  case,  "  in  such  proportion  as  he 
"  shall  decide,"  does  not  affect  the  nature  or  substance  of  the  sub^titu• 
tion.  It  only  gives  power  to  the  father  to  do  that  which  he  could  have 
done  under  the  general  words  of  the  substitution  in  favour  of  his 
children. 

It  would  be  lamentab'e  if  their  Lordships,  in  a  case  arising  in  Ixjwer 
Canada  and  to  be  determined  by  the  law  of  that  country,  should  feel 
themselves  bound  by  a  course  of  English  decisions  which  have  been 
swept  away  by  the  I^egislature  as  fraught  with  inconvenience  and  mis- 
chief, and  thus  be  driven  to  such  a  construction  of  the  will  of  William 
as  would  form  a  precedent  in  future  cases  of  a  similar  nature,  and  there- 
l)y  introduce  into  Lower  Canada  all  those  difficulties  and  inconveniences 
which  it  required  the  force  of  an  Act  of  Parliament  in  England  to 
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McUibbon  i'on»ove.    In  their  Lordships'  opinion  the  decision  of    the  Court  of 
Ab*ott     ^i"®®"**  Bench  is  correct.    They  will  therefore  humbly  advise  Her 
Majesty  to  affirm  the  judgment  of  that  Court. 

The  appellant  must  pay  the  costs  of  this  appeal. 

Judgment  affirmed. 
Bompas,  Q.C,  and  McLeod  Fnllarton  for  appellant. 
MaaiaugJiten,  Q.C,  and  Jemie  for  respondents. 
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JUDICIAL  COMMITTEE  UF  THE  PRIVY  COUNCIL. 

Dec.  10,  1877. 

Present:  .Siu  James  W.  Colviixe,  Sir  Bau.ves  Pkacock-,  Sir  Moxtagie 

E.  Smith,  Sir  Robkrt,  P.  Com.ikr. 

MOKRISON  c«aZ  v.  THE  '^'""V  OF  MONTHEAL. 

'ITieir  Lordships  are  called  upoi  j  this  appeal  to  reverse  two  judg- 
ments in  the  Court  of  Queen's  Bench  of  Quebec  with  reference  to  tho 
amount  of  compensation  to  be  paid  by  the  respondents,  the  Corporation 
of  the  City  of  Montreal,  to  the  appellants,  as  proprietors  of  certain  landt 
expropriated  for  the  purpose  of  forming  a  pai'k,  to  be  called  Mouns 
Royal  Park. 

It  appears  that,  by  an  Act  of  the  Colonial  Legislature,  27  and  28 
Vict.,  cap.  60,  the  Corporation  were  authorized  to  make  veiy  extensive 
improvements  in  the  City  of  Montreal,  and  for  that  jiurpose  to  take 
lands  compulsorily.  By  the  preamble  it  was  recited  that  the  then  exit- 
ing law  of  expropriation  led  to  great  delays,  and  by  section  13  a  new 
mode  of  assessing  compensation  was  provided. 

By  that  section  it  was  enacted  that  in  case  the  Corporation  should 
not  be  able  to  come  to  an  amicable  arrangement  with  the  persons  inte- 
rested in  tho  ground  or  real  property  required  to  be  taken,  as  the  price 
or  compensation  to  be  paid  for  the  same,  the  Superior  Court  of  Lower 
Canada  for  the  district  of  Montreal,  or  a  Judge  thereof,  should  appoint 
three  competent  and  disinterested  persons  as  commissioners  to  fix  and 
determine  the  price  or  compensation  to  be  allowed  for  such  land  or 
real  property,  and  that  the  Court  or  Judge  should  fix  the  day  on  which 
the  commissioners  should  commence  their  operations,  and  also  the  day 
on  which  they  should  make  their  report. 

By  sub-section  5  of  that  section,  tho  Commissioners,  before  proceed, 
ing,  were  to  be  duly  sworn,  and  they  were  vested  with  the  same  duties 
jis  were  conferred  by  the  laws  in  force  in  Jxjwer  Canada  upon  experts  in 
reference  to  appraisements,  one  of  those  duties  being  to  view  the  pro 
perty  to  be  appraised. 


PRIVY  COUNCIL 


1035 


By  subsection  7  it  was  enacted  that  it  should  be  the  duty  of  the  j^orrison 
Commissioners  to  diligently  proceed  to  appraise  and   determine  the    „.  *    . 
amount  of  the  price  indemnity  or  compensation  which  they  should  deem  Montreal, 
reasonable,  and  they  were  thereby  authorized  and  required  to  hear  the 
parties  and  to  examine  and  interrogate  their  witnesses,  as  well  as  the 
members  of  the  Council  and  the  witnesses  of  the  Corporation  ;  but  it 
was  declared  that  the  said  examination  and  interrogatories  should  be 
made  viva  voce  and  not  in  writiug,  and  consequently  should  not  form 
part  of  the  report  to  be  made  by  the  Commissioners.    The  section  then 
provided  that  it,  in  the  discharge  of  the  duties  devolving  upon  the  Com- 
missioners, there  should  occur  a  difference  of  opinion  between  them,  the 
decision  of  two  of  the  Commissioners  should  have  the  same  force  and 
effect  as  if  all  the  said  Commissioners  had  concurred  therein. 

Sub-section  12  was  as  follows  : — 

"  On  the  day  fixed  in  and  by  the  judginftnt  appointing  the  said  Commissioners 
the  Coriwration  of  the  said  city,  by  their  attorney  or  counsel,  shall  submit  to  the 
said  Superior  Court,  or  to  one  of  the  Judges  there  of  res|iectively,  the  report  con- 
taining the  appraisement  of  the  said  Comntissioucrs,  for  the  purpose  of  being  con- 
firmed and  homologated  to  all  intents  and  piu-ixraes  ;  and  the  said  Court  or  Jud(|re, 
as  the  case  may  be,  upon  being  satisfied  that  the,proceedings  and  formalities  herein- 
before provided  for  have  been  observed,  shall  pronounce  the  confirmation  and  ho- 
mologation of  the  said  report,  which  shall  be  final  as  regards  all  parties  interested , 
and  consequently  not  open  to  any  appeal. 

That  sub-section  was  afterwards  amended  by  the  35  Vict.,  cap.  32, 
sec.  7,  which  contained,  amongst  other  things,  the  following  words : — 

•'  Sub-section  12  of  clause  13  of  the  Act  27th  and  28th  Victoria,  chapter  60,  is 
amended  by  adding  at  the  end  of  the  said  clause  the  following  words,  to  wit  :  "  for 
the  purposes  of  the  expropriation  ; ''  but  in  case  of  error  upon  the  amount  of  the 
indemnity  only  on  the  part  of  the  Commissionei's,  the  party  expropriated,  his  heirs 
and  assigns,  and  the  said  Corporation,  may  proceed  by  direct  action  in  the  ordiuarj- 
raanner  to  obtain  the  augmentation  or  reduction  of  the  indemnit}',  as  the  case  may 
!«,  and  the  party  expropriated  shall  institute  such  action  within  fifteen  days  after 
the  homologation  of  the  rcpoit  of  the  said  Commissioners,  and  if  upon  such  action 
the  plaintiffs  succeed,  the  Corporation  shall  deposit  in  Court  the  amount  of  the 
condemnation  to  be  paid  to  the  party  or  parties  entitled  thereto." 

By  the  32  Vict.,  cap.  70  (Quebec  Statutes)  power  was  given  to  the 
Corporation  to  form  a  park,  to  be  called  "  Mount  Royal  Park,''  and  by 
section  20  it  was  enacted  that  all  the  land  required  for  the  park  should 
be  deemed  to  be  within  the  city,  and  that  all  the  powers  of  expropria- 
tion possessed  by  the  Corporation  of  Montreal  should  extend  to  it.  By 
section  23,  however,  an  alteration  was  made  as  to  the  mode  of  apjioint- 
ing  the  Commissioners  to  value  the  property  to  be  expropriated,  and  it 
was  enacted  that  one  should  be  appointed  by  the  Corporation,  one  by 
the  party  whose  property  should  be  expropriated,  and  the  third  by  a 
Judge  of  the  Superior  Court. 

Such  being  the  State  of  the  law,  the  Corporation  on  the  14th  March 
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MoriiKon  '^^^J  8*^®  notice  of  their  intention  to  take  an  estate  of  which  the  appel- 
&  lants  were  the  owners,  called  "  The  Mount  Tranquil  Estate."  The  estate 
Montreal,  contained  3,543,104  superficial  feet,  equal  to  about  96  arpents  and  2S-l(iu 
and  Commissioners  were  appointed  to  fix  the  price  or  compensation  to 
be  paid  for  the  same.  The  Commissioners  were  Alexander  McGibbon 
Esq.,  on  behalf  of  the  Corporation ;  John  McLennan,  Esq.,  appointed 
by  the  appellants,  and  Eobert  W.  Shepherd,  Esq.,  appointed  by  a  Jud-^e 
of  the  SuperiorCourt. 

There  may  be  a  slight  difference  between  a  superficial  foot  in  Canada 
and  a  superficial  foot  in  England  ;  but  it  will  be  sufficiently  accurate 
for  the  purpose  of  this  case  to  consider  a  superficial  foot  in  Canada  as 
equal  to  a  superficial  foot  in  England,  and  to  treat  the  total  quantity  of 
land  to  be  expropriated  as  amounting  to  about  SI  English  acres  and  ;v 
fraction. 

On  the  20th  June,  1873,  the  Commissioners  made  a  unanimous 
report  by  which  they  fixed  1219,000  us  the  amount  to  be  paid  as  com- 
pensation. On  the  5th  July,  1873,  the  report  was  homologated,  and  con- 
firmed by  hon.  Mr.  Justice  Torrance,  one  of  the  Judges  of  the  Superior 
Court,  after  due  proof  adduced  of  the  observance  of  all  the  formalities 
and  proceedings  required  by  the  27  and  28  Vict.,  cap.  60,  and  the  'ol 
Vict.,  cap.  70. 

On  the  18th  July,  1873,  the  jilaintifts  commenced  an  action  against 
the  respondents  of  the  Superior  Court  for  Lower  Canada,  alleging  in 
their  declaration  that,  in  awarding  the  sum  of  $2 1 0,000,  the  Commission- 
ers had  fallen  into  error  upon  the  amount  of  indemnity,  and  that  they 
ought  to  have  awarded  the  sum  of  $539,920,  which  was  the  true  value 
of  the  property  for  purposes  of  ex|iroi)riation. 

The  defendants,  by  their  plea,  denied  that  there  was  any  error  so 
far  as  the  plaintiffs  were  concerned  or  inteiestetl,  and  alleged  that  the 
sum  of  $210,000  was,  and  is,  in  excess  of  the  real  value  of  the  property. 

The  case  was  tried  in  the  Superior  Court  by  the  Hon.  Mr.  Justice 
Johnson,  who  awarded  to  the  plaintiffs  the  sum  of  $245,000,  in  addition 
to  the  amount  of  of  $210,000  previously  paid  under  the  award  of  the 
Commissioners.  From  that  judgment  the  defendants,  the  present  res- 
pondents, appealed  to  the  Court  of  Queen's  Bench  for  the  Province  of 
Quebec,  and  the  plaintiffs,  the  present  appellants,  presented  a  cross  ap- 
peal, seeking  to  augment  the  sum  awarded  to  them  by  the  Superior 
Court  by  the  sum  of  $429,C)00,  uiuking  the  amount  S10(\000  in  excess  of 
the  amount  claimed  by  them  in  their  action. 

The  appeal  and  cross  appeal  were  hearil  together,  and  on  the  22nd 
June,  the  Court  of  Queen's  Bench  reversed  the  judgment  of  the  Supe- 
rior Court  and  dismissed  the  action  of  the  plaintiffs.  The  Hon.  Mr. 
Justice  Monk  and  the  Hon.  Mr  Justice  llamsay,  two  of  the  Judges  of 
the  Court  of  Queen's  Bench,  dissented  from  the  judgment  of  the  ma- 
jority of  the  Judges  of  that  Court. 
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It  was  contended  on  behalf  of  the  respondents  that,  in  order  to  j^orrlson 
maintain  an  action  upon  the  j^round  of  error  on  the  part  of  the  Corumis-  ,  * 
sioners  in  respect  of  the  amount  of  the  indemnity,  it  must  be  shown  Montreal, 
that  the  award  of  the  Commissioners  was  erroneous  with  reference  to 
the  evidence  whicli  was  adihiced  before  them.  It  has,  however,  been 
lield  in  the  Court  of  Appeal  in  Canada,  in  the  case  of  Montreal  v.  Bagg, 
10  Lower  Canada  Jurist,  i;J(),  and  also  in  the  present  case,  one  learned 
Judge  only  dissenting,  that  whenever  it  can  be  shown  that  the  Coaimis- 
sioneis  have  arrived  at  a  wrong  conclusion  with  respect  to  the  value  of 
the  property  or  the  amount  of  compensation,  the  party  expropriated  is 
entitled  to  maintain  an  action  to  obtain  an  augmentation  of  the  indom  - 
nity.  Their  Lordships  are  clearlj'  of  opinion  that  that  is  the  proper 
construction  of  the  Statute.  The  construction  contended  for  is  whollj' 
inconsistent  with  the  27  and  28  Vict.,  cap.  GO,  sec.  13,  cl.  7,  by  whicli  it 
was  enacted  that  the  examination  of  the  witnesses  should  not  form  part 
of  the 'report  of  the  Commissioners,  and  also  with  the  7th  section  of 
the  35  Vict.,  cap.  32,  by  which  the  party  expropriated  is  authorized,  in 
the  case  of  error  on  the  part  of  the  Commissioners,  to  proceed  "  by 
direct  action  in  the  ordinary  manner  "  to  obtain  an  augmentation  of  the 
indemnity,  which  necessarih'  includes  the  right  to  adduce  evidence  in 
support  of  the  action. 

The  substantial  <piestion  to  be  determined  in  this  appeal,  therefore, 
is  whether  the  evidence  adduced  in  the  action  was  sufficient  to  prove 
that  there  was  error  on  the  part  of  the  Commissionners  as  regards  the 
amount  of  the  indemnity  awarded  by  them.  In  determining  that  ques- 
tion, their  Ijordships  are  of  opinion  that  the  jirospective  capabilities  of 
the  land  ought  to  be  taken  uito  account,  and  that  for  the  purpose  of 
this  appeal,  it  may  be  assumed  that  some  enhancement  of  price  ought 
to  be  made  upon  the  ground  of  the  proprietors  being  obliged  to  part 
with  their  land  couipulsorily. 

It  was  urged  that  at  the  time  when  the  Commissioners  made  their 
award  it  had  been  determined  by  the  .Sui)erior  Court  that,  in  valuing 
land  for  the  purpose  of  expropriation,  the  prospective  capabilities  were 
not  to  be  taken  into  consideration ;  and  that,  although  that  decision 
was  reversed  on  appeal  to  Iter  Majesty  in  Council,  the  appeal  had  not 
been  decided  at  the  time  when  the  Commissioners  made  their  reports, 
and  that  it  must  be  assumed  that  the  Commissioners  did  not  take  into 
consideration  the  prospective  capabilities. 

The  Commissioners  in  their  report  are  silent  as  to  their  reasons  ; 
but  their  Lordship  having  regard  to  the  evidence  adduced  before  the 
Commissioners  and  to  the  amount  awarded  by  them,  viz.,  $210,000,  can- 
not suppose  that  the  Commissioners  excluded  from  their  consideration 
the  prospective  capabilities,  or  the  fact  that  the  expropriation  was  com- 
pulsory. Calculating  the  dollar  at  4s,  the  sum  awarded  was  equal  to 
£42,000,  which  for  82  acres  was  at  the  rate  of  nearly  £520  an  acre  for  the 
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MorriHon  ^***'^»  which  at  the  time  of  the  expropriation  was  producing  but  little, 

cittof  i^^^y'P'ofi*- 

lioolreal.  The  $245,000  awarded  by  the  learned  Judge  in  addition  to  the 
$210,000  awarded  by  the  Commissioners  make  a  total  of  $455,005,  which 
at  4s '  a  dollar  is  equal  to  £91,000,  or  upwards  of  XI,  120  an  acre  for  each 
of  the  81  acres,  of  which  some  of  the  witnesses  stated  that  not  more 
than  one-half  was  tit  for  building  purposes. 

The  learned  Judge  held  very  properly  that  the  only  question  before 
him  was  one  of  fact,  which  must  be  determined  by  the  evidence  given 
in  his  presence. 

The  real  issue,  at  it  appears  to  their  Lordships,  is  was  there  error  on 
the  part  of  the  Commissioners  in  awarding  only  the  sum  of  $210,000, 
and,  if  so,  to  what  extent  were  the  plaintiffs  entitled  to  an  augmentation 
of  it? 

The  report  of  the  Commissioners,  which  under  the  former  law  would 
have  been  final,  must,  notwithstanding  the  alteration  of  the  law,  be  con- 
sidered correct  until  it  is  proved  to  be  erroneous.  The  onus  of  proving 
error  on  the  part  of  the  Commissioners  lay  upon  the  plaintiffs.  The 
judgment  of  the  Commissioners,  as  expressed  in  their  report,  was  enti- 
tled to  great  weight.  It  is  not  in  this  case  merely  the  judgment  of  a 
majority.  The  report  was  unanimous,  and  was  one  in  whioh  the  Com- 
missioner appointed  by  the  appellants  themselves  concurred.  Their 
Lordships  are  of  opinion  that  it  should  not  be  lightly  overturned,  and 
that  the  learned  Judge  did  not  give  sufficient  weight  to  it.  He  treated 
the  question  before  him  as  he  would  have  done  if  he  had  had  to  assess 
the  amount  of  compensation  in  the  first  instance.  He  said  he  must 
determine  it  according  to  the  evidence  which  he  had  heard,  and  by 
which  he  considered  himself  to  be  bound  as  absolutely  as  he  would  be 
by  evidence  proving  the  items  of  a  tradesman's  bill. 

Treating  the  subject  in  that  manner,  the  opinion  of  the  Commis- 
sioners had  no  more  weight  attached  to  it  than  if  they  hatl  made  no  re- 
port at  all.  In  another  part  of  his  judgiuent  the  learned  Judge  remark- 
ed:— "  I  have  to  judge  according  to  the  evidence.  As  I  view  the  case, 
the  law  no  more  makes  me  judge  of  the  value  of  real  estate,  apart  from 
the  sworn  evidence  before  me,  than  it  makes  me  judge  of  the  value  of 
pork,  or  flour,  or  any  other  thing  of  which  the  value  is  in  question  before 
me.  In  the  one  case,  as  in  the  other,  I  can  only  know  what  is  proved. 
If  this  evidence  is  untrue,  it  was  the  business  of  the  defendants  to  con 
tradict  it,  which  they  have  not  done.  If  it  is  true,  I  have  done  no 
injustice  in  acting  upon  it." 

The  learned  Judge  seems  to  have  taken  too  narrow  a  view  of  his 
functions.  It  was  his  duty  to  make  use  of  his  own  judgment  and  expe- 
rience in  deciding  whether  the  opinions  of  the  witnesses  were  sufficient 
to  outweigh  the  judgment  of  the  Commissioners.  In  their  Lordship's 
opinion  the  learned  Judge  attached  too  much  importance  to  the  opinions 
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of  witnesses,  which  were  chiefly  of  a  speculative  character;  and  they 
have  to  observe  that  the  amount  awarded  by  him  exceeded  the  vahia- 
tion  of  some  of  the  claimant's  own  witnesses. 

Their  Lordships,  therefore,  concur  with  the  migority  of  the  judges 
of  the  Court  of  Queen's  Bench  in  the  opinion  that  the  judgment  of  the 
learned  Judge  of  the  Superior  Court  cannot  be  sustained.  This  being  so, 
they  are  driven  to  the  alternative  of  either  affirming  the  judgments  of  the 
Court  of  Queens  Bench  or  of  themselves  fixing  the  amount  of  indem- 
nity which  ought  to  be  paid.  Notwithstanding  the  obvious  inconve- 
nience  of  the  latter  course,  they  would  consider  it  their  duty  to  adopt  it 
if  they  saw  clear  proof  that  there  had  been  a  miscarriage  of  justice.  But 
having  listened  with  great  attention  to  the  arguments  of  the  learned 
counsel  for  both  parties,  and  having  weighed  with  great  care  all  the  evi" 
dence  in  the  cause,  they  have  come  to  the  conclusion  that  they  would 
not  be  justified  in  declaring  against  the  opinion  of  the  majority  of  the 
judges  of  the  Court  of  Queen's  Bench  that  there  wjis  error  on  the  part 
of  the  Commissioners  with  regard  to  the  amount  of  indemnity  determ- 
ined by  them. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to  affirm 
the  judgment  of  the  Court  of  Queen's  Bench  and  to  dismiss  this  appeal. 
The  appellants  must  pay  the  costs  of  the  appeal. 
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Ix)ndon,  July  18,  1885. 

Coram  Lord   Watson,  Lord  Moxkswem.,  Lord   lIoitiiotsK,  Sir  Earxks 
Fkacock,  Sir  Kichard  Couch. 

PKEVOST  /'.  LA  COMPAGNIE  DE  FIVE-LILLE. 

Per  Curiam.  The  respondents.  La  Compagnie  de  Five-Lille,  on  the 
25th  May  1882,  recovered  judgment  in  the  Superior  Court  of  Lower 
Canada  against  the  Union  Sucriere  Franco-Canadienne,  for  $33,293.00, 
with  interest ;  and  on  the  10th  June  1882,  a  writ  oi  fieri  facias  was  duly 
issued  to  the  sheriff  of  the  district  of  Richelieu,  directing  him  to  levy 
that  sum  upon  the  property,  real  and  personal,  of  the  judgment  debtors. 
The  sheriff,  in  execution  of  the  writ,  seized  certain  buildings,  with  the 
fixed  machinery  therein,  belonging  to  the  judgment  debtors,  which  had 
been  erected  and  used  by  them  for  the  manufacture  of  beet-root  sugar, 
situated  in  the  parish  of  Berthier  and  district  of  Richelieu,  and  advertised 
the  same  for  sale,  as  an  immeuble,  upon  the  28th  August  1882. 
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Pievost  ^^  *'*''  morning  of  the  daj'  of  sale,  John  Lewis,  an  officer  of  thf" 

„,  *,  nuskmis  at  Montreal,  intimated  to  the  sheriff,  by  lettei',  that  the  fixeii 
Five-Lllle  niacliinery  of  tho  sugar  factory  was  held  by  the  Crown,  under  bond,  for 
nnpaid  import  duties,  and  could  not  be  sold,  unless  subject  to  the  con- 
dition that  time  duties  wore  to  be  paid  before  any  part  of  the  mach- 
inery was  removed  from  the  premises.  Tho  claim  thus  asserted  on 
behalf  of  the  Crown  became  known  to  the  appellant,  Arthur  I'revost, 
as  well  as  to  many  other  persons,  who  attended,  on  the  28th  August 
1 882,  for  the  purpose  of  bidding  at  the  sale.  Accordingly,  the  appellant 
I'revost,  before  the  bidding  commenced,  ashed  the  sheriff  whether  tho 
property  was  to  be  sold  free  of  all  charges,  to  which  the  sheriff  ans- 
wered, "  Yes."  The  bidding  then  went  on  ;  and  eventually  the  property 
was  knocked  down,  and  adjudicated  to  the  appellant,  at  the  price  ol 
$76,0U().  Tliat  the  sale  was  conducted,  and  the  purchase  made  by  the 
appellant,  on  the  distinct  footing  that  the  jiroi^erty  was  sold  free  of  all 
charges,  is  made  perfectly  clear  f)y  the  return  of  the  sheriff',  in  whicii 
he  expressly  states  that  he  disregarded  the  inthnation  given  to  him  by 
Lewi",  being  of  opinion  that  he  had  no  authority  to  give  effect  to  the 
condition  which  the  Crown  sought  to  impose. 

(Jn  the  2<.)tli  August  1882,  tlie  day  after  the  sale,  the  custom's  au- 
thorities acting  in  virtue  of  a  formal  bref  d' assistance,  seized  the  whole 
machineiy  in  the  sugar  factory,  and  placed  it  under  the  charge  of  one 
of  their  officers.  Thenceforth,  the  inaclunery  remained  in  the  custody 
and  possession  of  the  Crown  authorities,  who  refused  to  give  delivery, 
or  to  allow  delivery  to  bo  made  to  anj'  one,  until  the  whole  import  duties 
chargeable  in  respect  of  the  machinery  were  paid,  although  they  ex- 
pressed their  wiJingness  to  give  access  to  the  machinery  for  the  popours 
of  cleaning  and  preserving  it.  They  alleged  that  tho  factory  had  been 
duly  constituted  a  custom  or  bonded  warehouse,  for  the  safe-keeping  of 
the  machinery,  by  an  Act  of  the  Governor  in  Council,  in  terms  of  the 
Dominion  Customs  Act,  40  Vict.,  cap.  10  ;  that  the  sale,  so  far  as 
regarded  the  machinery,  was  void,  inasmuch  as  it  was  in  the  possession 
of  tho  Crown,  and  not  of  the  judgment  debtors  :  and,  at  all  events,  that 
so  long  as  it  remained  in  the  factory  which  had  been  constituted  a  ware- 
house within  the  meaning  of  the  Customs  Act,  no  sale  by  the  sheriff 
could  defeat  the  right  of  the  Crown  to  retain  the  custody  of  the  mach- 
inery until  the  import  duties  were  paid. 

In  terms  of  Article  687  of  the  Procedure  Code,  the  purchaser  at  a 
sale  by  the  sheriff  in  execution  is  bound  to  pay  the  price  within  three 
days.  On  the  lapse  of  that  time,  the  sheriff,  before  making  his  return, 
addressed  a  letter  to  the  appellant,  requiring  him  to  make  payment  of 
the  price  ;  and  received  a  reply,  through  a  solicitor,  to  the  effect  that 
the  appellant  was  not  prepared  to  pay,  because  the  sheriff  was  unable 
to  make  delivery  to  him  of  the  property  which  he  had  purchased. 

On  the  3rd  October,  1882,  the  appellant  presented  a  petition  to  the 
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Superior  Couit,  craving  Umt  tlie  sheriffs  lUcret  of  the  28th  August,  ad-  Prgyojit 
judging  tlie  property  to  him,  should  bo  annulled,  and  the  sale  declared  * 
to  bo  void  I  or,  otherwise,  that  he  should  be  relieved  of  his  obligation  FiveLtlle 
to  pay  tlio  purchase  money.  The  respondent  Company,  as  judgment 
creditor,  opposed  the  application  ;  and,  on  the  4th  October,  1882,  they 
presented  a  petition  for  J'olle  enchh'e  to  the  Superior  Court,  demanding 
the  issue  of  a  href  de  venditioni  exponas,  under  which  the  property 
should  be  resold  at  the  risk  of  the  appellant.  In  siii>port  of  his  applic- 
ation to  aunul  the  sale,  the  appellant  alleged  that  he  had  bought  the 
property  free  of  all  claims  ;  that  the  action  taken  by  the  custom's  au- 
thorities had  made  it  impossible  for  the  sheriff  to  give  delivery  to  him 
in  terms  of  the  contract  of  sale  ;  and  that  he  could  not  obtain  posses- 
sion  of  the  machinery  without  paying  the  duties  claimed  by  the  Crown, 
which  he  was  under  no  obligation  to  do.  Un  the  other  hand,  the  res- 
pondent Company  allege<l  that  the  Crown  had,  in  point  of  fact,  no  right 
to  obtain  tlie  machinery  in  order  to  enforce  payment  of  the  customs 
duties,  'fhey  hIso  denietl  that  the  appellant  had  tlematuled  from  the 
sheriff  tlelivery  of  the  property  which  he  had  purchased,  and  several 
that  the  appellant  had  never  been  willing  or  ready  to  pay  the  price» 
that  nothing  had  occurred  which  made  it  impossible  for  the  sheriff' to 
i:ive  delivery,  and  that  he  had,  all  along,  been  ready  and  willing  to 
do  so. 

Mr.  Justice  'J'orrance,  on  the  20th  December,  1882,  disposed  of  both 
petitions.  He  held  that  the  sheriffs  sale  on  the  28th  August  ha<l  purged 
all  privileges  and  hypotheques  upon  the  property,  and  that  the  claim 
of  the  Government  for  customs  duties  could  not  interfere  with  its  de- 
livery. Being  thus  of  opinion  that  no  cause  had  been  shown  why  the 
appellant  Prevost  *•  should  not  have  possession  on  paying  the  price  of 
"  adjudication,"  the  learned  Judge  dismissed  his  application,  with  costs; 
and  gave  the  respondents  decree  in  terms  of  the  prayer  of  their  pe- 
tition. 

Against  that  judgment  Mons.  Prevost  appealed  to  the  Court  of 
(Jueen's  Bench  for  Lower  Canada.  Before  the  cause  was  heard,  the 
Attorney  General  intervened  in  the  interest  of  the  Crown,  and  prayed 
the  Court  to  declare  that  the  machinery  at  the  time  of  its  seizure  by  the 
sheriff  was  in  the  i)Ossession  of  the  customs  authorities,  and  not  of  the 
judgment  debtors,  and  to  adjudge  and  declare  that  its  seizure  by  the 
Crown  under  the  bref  d'assi stance  was  valid,  and  that  the  machinery 
was  in  the  lawful  possession  of  the  Crown  for  the  purpose  of  holding 
the  same  until  the  duties  exigible  thereon  were  paid. 

After  hearing  the  original  parties  to  these  petitions,  and  also  the 
intervenor,  tor  their  several  interests,  the  Court  of  Queen's  Bench  gave 
judgment  upon  the  23rd  January,  1883.  They  held  that  the  Crown  was 
a  preferable  creditor  for  the  amount  of  the  customs  duties  jiayable  in 
respect  of  the  machinery,  and,  although  they  were  of  opinion  that  there 
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rr<vo«t  ^^*"''  "°  o''»'c>'  in  the  judgment  of  Mr.  Justice  Torrance,  they  varied  his 
^it  judgment  by  directing  that  the  resale  at  the  risk  of  the  appellant 
FiveLllle  should  be  "  sujntte  au  privilege  de  la  Couronne  sur  les  doniers  qui  re- 
"  presentoront  lo  prix  des  dites  machines."  They  likewise  altered  thr 
judgment  of  the  Superior  Court,  in  so  far  as  it  related  to  costs,  and  ro 
commended,  or,  in  other  words,  ordered  that  the  whole  costs  incurred 
by  the  appellant  Prevost  and  by  the  respondent  Company  in  botii 
Courts  should  be  paid  by  the  Crown,  and  should  form  a  preferable 
charge  upon  that  part  of  the  price  which  was  payable  to  the  Crown  in 
respect  of  customs  duties. 

The  reasons  for  the  judgment  of  the  Court  of  Queen's  Bencli  were 
delivered  by  chiof  Justice  Dorion,  and  are,  in  substance,  the  same  as 
the  considerations  expressed  in  the  judgment  of  Mr.  Justice  Torrancf 
The  learned  Judges  spom  to  have  been  unanimously  of  opinion  that  tin 
8herift''s  sale  ha<l  the  plloct  of  purging  the  machinery  of  all  charges,  in 
eluding  the  rights  of  the  Crown,  and  that,  as  80on  as  the  adjudicatinn 
to  the  ajipellant  Prevost  was  completed,  on  the  :28th  August  1882,  th( 
Crown  coulil  only  prefer  a  claim  to  be  ranked  in  the  distribution  ol 
the  price.     Accordingly,  tlioy  came  to  the  conclusion  which  is  tliiiv 
stated  by  the  learned  Chief  .Justice  : — "  La  vente,  en  ce  qui  regardc 
•*  I'appellant,  est  done  valablo,  et  aussitot  qu'il  aura  paye  son  prix  d'ad 
'*  judicHtion  il  pourra  se  faire  uiettre  en  possession  des  proprietos  adju- 
"  gees  .  et  en  refusant  <lo  payer  son  prix,  il  s'oxpose  iV  co  que  la  por 
"  pricte  soit  vendue  a  sa  folle  enchere,  en  vertu  de  I'Art.  tiUO,  C.  P.  C." 
The  reason  assigned  for  their  somewhat  remarkable  order  as  to  costs 
was,  that  tlio  Crown  had  occasioned  the  litigation  by  not  intervening  at 
an  earlier  stage  of  the  proceedings. 

Their  Lordships  are  of  opinion  that  neither  the  judgment  of  tin 
Queen's  Bench,  nor  that  of  the  Superior  Court,  which  was  thereby 
affirmed,  with  variations,  can  be  sustained.  Both  judgments  are  based 
upon  the  ground  that,  because  the  seizure  by  the  Crown  upon  the  -Oth 
of  August,  and  the  subsequent  detention  of  the  machinery  until  pay- 
ment should  be  made  of  the  customs  duties,  were,  in  the  opinion  ot 
the  learned  Judges,  contrary  to  law,  therefore  it  was  in  the  2)ower  of  the 
appellant  Prevost,  upon  i^ayment  of  thei^rw;  cC adjudication,  to  put  him 
self  in  possession  of  the  property  sold  to  him.  That  is  a  very  startling 
proposition.  The  Crown  made  the  seizure  of  the  machinery,  and  kept 
possession  of  it,  in  virtue  of  a  warrant  en  facie  regular  ;  and  in  this 
appeal,  as  well  as  before  the  Court  of  Queen's  Bench,  the  Attorney  Ge- 
neral for  the  Dominion  has  appeared  and  pleaded  that  the  Crown  acted 
within  its  legal  right  in  seizing  and  detaining  the  machinery  until  cus- 
toms duties  to  an  amount  exceeding  $20,000  were  paid.  The  claim  ol' 
the  Crown  might  or  might  not  be  well  founded,  but  nothing  in  the  pre- 
sent case  is  more  clearly  apparent  than  the  fact  that  the  claim  was  de' 
liberately  preferred,  and  has  been  seriously  insisted  in,  and  that  the  up- 
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pellant  Pi^vost  if  he  had  in  September  1S82  paid  the  price  of  t70,()0()  to 
the  sheriff,  could  not  have  ob  tained  possession  of  t)ie  property  whicli 
he  had  purchased,  except  by  paying  some  $*20,(XMi  more  which  he  was 
not  bound  to  do,  or  by  entering  into  a  doubtful  and,  it  might  be,  pro- 
tracted litigation  with  the  Crown.  The  practical  result  of  the  judgments 
in  the  Courts  below  is  to  relieve  the  seller  of  any  obligation  to  give  do- 
livery  of  the  subjects  sold,  and  to  impose  upon  the  purchaser  an  obliga- 
tion to  puy  the  price,  and  thereafter  to  attain  possession,  in  the  bert  way 
he  can,  it  may  be,  after  expensive  litigation,  and  ytMirs  after  he  has 
parted  with  the  purchase  money.  It  appears  to  their  Lordships  that 
!iuch  a  result  is  inconsistent  with  the  essential  principles  of  the  (contract 
of  sale,  and  is  not  justiKed  by  any  peculiarity  of  the  Canadian  law. 

Art.  1491,  C.  C,  declares  that,  whilst  the  rules  concerning  the  for- 
malities and  proceedings  in  judicial  sales  are  to  be  found  in  the  Civil 
Procedure  code,  such  sales  "  are  subject  to  the  rules  generally  applicable 
"  to  the  contract  of  sale,  when  these  are  not  inconsistent  with  special 
"  laws  or  any  article  of  this  Code."     By  Art.  I4".M,  C.  C,  tlio  principal 
obligations  of  the  seller,  arising  out  of  the  contract  of  sale,  are  defined 
to  be,  '■  I,  the  delivery,  and,  1!,  the  warranty  of  the  thing  sold."    By  Art 
1 192  of  the  same  Code,  delivery  is  declared  to  bo  "  the  transfer  ol  ti 
•*  thing  sold  into  the  power  and  possession  of  tli«  buyer  ;  "  whilst  th*^ 
following  Article  (1 193)  is  to  the  effect  thut  the  obligation  of  the  selle" 
to  give  delivery  is  satisfied  "  when  he  puts  the  buyer  in  actual  posses 
"  sion  of  the  thing,  or  consents  to  such  possessioh   being  taken  by  him 
"  and  all  hindrances  thereto  are  removed." 

Those  articles  of  the  Civil  Code  merely  lay  down  certain  well  known 
rules  as  to  delivery,  incidental  to  the  contract  of  sale,  which  are  common 
to  most,  if  not  to  all  systems  of  jurisprudence,  anil  theso  rules  are  no' 
in  the  least  inconsistent  with  any  of  the  formalities  and  proceeding^ 
prescribed  by  the  Code  of  Civil  Procedure  in  the  case  of  judicial  sales'i 
Upon  the  completion  of  the  contract,  there  immediately  arise  mutua 
rights  and  obligations  on  the  part  of  the  seller  and  the  purchase,. 
When  the  subject  of  the  sale  is  an  imiiieuble,  the  obligation  of  the  seller 
is  to  give  the  purcn  er  peaceable  possession,  and  also  a  clear  title,  to 
enable  him  to  defend  his  possession,  and  it  is  the  right  of  the  seller, 
upon  fulfilment  of  that  obligation,  to  demand  and  receive  payment  of 
the  price.  On  the  other  hand,  the  obligation  of  the  purchaser  is  to  pay 
the  price  upon  delivery  of  possession  and  of  a  title  sufficient  to  protect 
him  from  eviction.  Neither  of  the  parties  can  exact  performance  from 
the  other,  except  upon  the  condition  of  fulfilling  his  own  part  of  the 
contract 

It  was  urged  on  behalf  of  the  respondent  Company  that  the  sale 
to  the  appellant  was  perfected  by  the  adjudication  of  fhe  sheriff  upon 
the  28th  August  1882,  and  that  such  adjudication  had  the  legal  effect 
of  transferring  the  property  to  the  appellant,  and  of  giving  him,  at  the 
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Prt'vo.«t  "^'""^  time,  un  unomnimborod  titlo.  Now,  it  Ih  not  miittor  a\'  (li)*|)ut(. 
A  that  tljo  Hugiir  liu'.torj  !)uililingH  and  tlio  miichinory  woro  sold  togtitlior 
Five-Lllle  hh  un  imiiiettble,  and,  tliat  luMn>{  tlut  ciiho,  tliu  ai^iiinent  of  tlm  nvspondoiit 
(Jonnmny  does  not  appear  to  b»<  coiisistont  witli  Articlo  7(»i»  of  tlin  IVo- 
cedui'o  Coile,  whit  li  doolaios  that  "  no  adjudication  is  poifoct  until  tlio 
"  price  is  paid,  and  tlion  it  convoys  ownor.ship  IVom  tlio  timo  of  its 
"date."  But,  Hssuiiiiii)^  tliat  tho  ad,  judication  did  pass  tho  proporty  of 
the  thing  sold  to  tiie  purdiasor,  that  would  not,  in  tiio  opinion  of  tiioir 
Lordships,  rolievo  tlio  seller  from  the  performance  of  the  legal  ohligii- 
tions  inoumhont  upon  hiui,  arising  outot  tho  cornpleto(l  contract  of  sale. 
Tho  respondent's  argument  upon  this  part  of  tho  case  confoutidoil  two 
matters  which  are  essentially  distinct,  the  perfection  of  the  contract  aiii 
Its  due  performance.  If  the  ap])ellant  had  bought  a  more  title  there 
would  have  been  room  foi'  tho  responilont's  contention,  but  tho  tliin,'^ 
exposed  to  sale  by  the  shorifl  and  purchased  by  tho  appellant  was  a 
sugar  factory,  and  tho  obligation  of  the  seller,  undor  tho  completed 
contract  of  sale  and  purchase,  was  to  give  him  actual  possession  of  the 
factory. 

It  was  also  suggested,  in  tho  argument  for  the  respomlents,  that,  in 
the  case  of  ajudicial  sale,  it  lay  with  the  purchaser  to  take  judicial  pro. 
ceedings,  if  these  became  necessary,  for  attaining  po<sassion  of  the  pro- 
perty sold  to  him.  The  suggestion  was  ba^oil  on  the  terms  of  Article 
71-  of  the  Procedure  Coilo,  which  provides  that  a  purchuser,  who  cannot 
obtain  delivery  of  tho  property  sold  from  tho  judgment  debtor,  must  de- 
mand it  of  the  sherifl",  and  upon  the  sheriffs  return  or  certilioate  of  the 
refusal  to  deliver,  may  apply  to  the  Court  for  an  order  commanding  the 
sherill'  to  dispossess  the  debtor,  and  to  put  the  purchaser  in  possession. 
Tho  remedy  thus  provided  ia  n  summary  method  of  ejecting  tho  judg- 
ment debtor,  whose  right  an  I  interest  in  tho  property  has  already  been 
extinguished  by  a  series  of  regular  judicial  proceedings.  It  has  no  anal- 
ogy to  the  case  of  a  preferable  claim,  such  as  i-t  here  asserted  by  tho 
Crown,  coupleil  with  actual  possession  by  the  claimant,  under  a  formal 
legal  warrant. 

A  claim  of  that  kind,  even  assuming  that  it  may  ultimately  prove  to 
be  invalid,  can  only  be  iletermined,  and  possession  recovered,  by  means 
of  a  new  litigation  which  may  lust  for  yearj.  It  would  be  contrary  to 
well  recognized  principles  of  law  and  equity  to  hold,  and  there  is  no  au- 
thority to  be  found,  either  in  the  Civil  or  Procedure  Code,  for  holding 
that  such  a  hindrance  to  the  purchaser's  obtaining  possession  must,  in 
the  case  of  an  ordinary  contract  of  sale,  and  in  i  'iKsence  of  special 
circumstances,  be  removed  by  him,  at  Ms  (^  n  expense,  ami  not  by  the 
seller. 

Their  Lonlships  do  not  cons,  necessary,  f     the  purposes  of 

this  case,  to  decide  any  of  the  que»>      is  which  have  been  argued  before 
thorn,  in  regard  to  the  right  of  the  Cron  n,  e'  her  at  common  law,  or  un- 
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<ler  tho  provisioiiH  of  tho  Dniniiiinn  At't,  40  Viot.,  n.  10,  to  Hoizo  and  rotiiin 
pOMMOHHioii  of  tliu  iimchiiiory  in  (|iioHtion.  It  apixMirs  to  tht>ir  LordHliipH 
to  bo  qiiito  8ul!lcuMit  for  tho  decision  of  tlio  caso  Ixitwocn  th(*  original  i 
pai'tina  to  it,  tliat  no  otlor  Iiuh  been  niiido  to  inipl<Mii(<nt  t}u>  huIo  of  tlie 
2Hth  August,  IMHLJ,  by  doliviM'ing  poi-sossion  to  tlit*  puiohasor  ;  and  tliat, 
in  point  of  faot,  noitiior  tho  Bhoritl'nor  tho  rospondonts  havo  ovor  boon 
in  a  position  enabling  them  to  give  doiivery  to  tlio  appolhvnt,  in  torms 
of  articles  14'.»l,  \VJ2,  and  !4'.>;{  of  tho  Civil  Code. 

Accordingly  thoir  Ijordships  will  humbly  ailviso  Hor  Mryesty  to 
rcvorso  tho  Judgment  of  tho  Superior  Court,  dated  tho  l]9lli  December 
1S82,  ami  also  the.judgtnont  of  tho  Court  of  (^noon's  Bon(^h  dated  tho 
^.Ird  iJaniiiiry,  ISS,'!,  and  to  grunt  tho  prayer  of  tho  iippeliant's  petition 
to  havo  it  iloclarod  that  ho  is  freed  from  his  obligation  to  pay  the  pur. 
chase  money,  and  to  dismiss  the  petition  of  tho  rosimndents  for /oi/« 
enchire,  with  costs  to  be  paid  l»y  tho  resjiondents  to  tho  appellant  of  all 
tho  proceedings  in  both  Courts,  tho  respondents  must  also  pay  to  the 
appellant  his  costs  of  this  appeal.  Thoro  will  be  no  order  us  to  tho  costs 
of  tho  Crown. 

McLeod  Fnllarton,  counsel  for  Prf'vost  in  England. 

Lacosle,  Globen-iki/,  IHsaillon  tt  lirosseau,  attorneys  for  Provost. 

Sir  Fnrrar  Herschell,  Q.  C,  and  Mr.  Jeune,  in  England,  and 

L.  Ji.  Church,  Q.  C,  in  Canaila  (or  Attorney  General. 

Lnmhj  Smith,  Q.  C,  and  Percy  Gye,  counsel  in  England,  and 

J.  L.  Archambault,  counsel  in  Canada  for  la  Compagnio  de  Fives- 
Lille. 
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rmvY  COUNCIL. 

London,  July  12,  1884. 

THK  QUEEN  r.  DOUTUE. 

Per  Cuuiam.  On  the  Ist  of  October,  187.0,  the  Government  of  Cana- 
da addressed  and  sent  to  the  respondent,  Mr.  Joseph  Doiitre,  a  letter, 
signed  by  Mr-  Bernard,  the  Deputy  Minister  of  Justice,  in  tho  following 
terms  : — 

"  Sir, — 'Hie  Minister  of  Justice  desires  me  to  state  that,  the  Govern- 
ment being  desirous  to  retain  counsel  to  act  for  them  upon  the  proceed- 
ings in  connection  with  the  Fishery  Commission  to  sit  at  Halifax  under 
the  Treaty  of  Washington,  he  will  be  glad  to  avail  himself  of  your  ser. 
vices  as  one  of  such  counsel,  in  conjunction  with  Messrs.  Samuel  R. 
Thompson,  Q.  C  ,  of  St  John,  New  Brunswick,  and  Robert  L.  Weatherbee> 
barrister,  of  Halifax.    The  Minister  will  be  glad  to  know  whether  you 
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Tlioftueeii  *''®  ^^'^^'"8  to  act  in  that  capacity,  and  in  that  cjise  to  place  you  in  com- 
munication with  the  Department  of  Marine  and  Fisheries  upon  the 
subject." 

Upon  receipt  of  this  letter  the  respondent  wrote  in  reply  that  he 
would  act  as  reiiuested.  The  respondent  is  a  mcuiber  of  the  Montreal 
section  of  a  body  of  legal  practitioners  incorporated  by  cap.  72  of  tlic 
Consolidated  Statutes  of  Lower  Canada,  under  the  title  of  "  the  Bar  ol 
Ix)wer  Canada."  By  the  terms  of  the  statiJio  eacli  member  of  the  Bar 
is  admitted  to  practise  «s  "  advocate,  barrister,  attorney,  solicitor,  and 
proctor  at  law,"  and  no  person  except  a  member  of  the  Bar  tliily 
admitted  is  entitled  to  conduct  busineo.^  in  any  of  these  capacities  be. 
fore  the  Courts  of  Ijower  Canada.  Every  member  of  the  Bar  must  be 
registered  in  the  district  where  he  intends  to  practise,  and  he  becomes 
answerable  for  his  conduct  to  the  council  of  that  district,  being  liable, 
in  case  of  his  offending  against  professional  rule  or  etiquette,  to  censure 
or  to  suspension  from  olHce  for  any  period  not  exceeding  a  twelve 
month.  It  is  not  matter  of  dispute  tiiat,  accordini;  to  the  lawof  Quobee. 
a  member  of  the  Bar  is  entitled,  in  the  abseP'-  of  special  stiiuilation,  to 
sue  for  and  recover  a  quantum  meruit  in  respect  of  professional  services 
rendered  by  him,  antl  that  he  may  lawful!}'  contract  for  any  rate  ol' 
remuneration  which  is  not  contra  bonoa  mores,  or  in  violation  of  the 
rules  of  the  Bar.  But  it  i?  asserted  for  the  appellant  that  by  the  law  ol 
Ontario,  the  I'rovince  in  which  Ottawa,  the  seat  of  (jovernnient,  is 
situated,  a  counsel  cannot  sue  for  his  fees,  and  that  he  is  under  the 
same  disability  according  to  the  law  of  Nova  Scotia,  where,  according  to 
Article  2;>  of  the  treaty,  the  Commission  was  to  meet.  In  support  of 
that  contention,  counsel  for  the  appellant  referred  to  the  opinion  of 
Chief  Justice  Harrison  in  WDottgall  v.  Campbell  (41  U.  C.  Q.  B.,  332) 
as  correctly  expressing  the  law  of  Ontario,  but  they  mainly  relied  ui)OM 
the  proposition  that  in  those  provinces  of  the  Dominion  where  tlie 
common  law  of  England  prevails,  members  of  the  Canadian  Bar  can 
neither  have  action  for  their  fees  nor  make  a  valid  agreement  as  to  their 
remuneration,  unless  that  right  has  been  conferred  upon  them  by 
statute. 

In  these  circumstances  it  was  maintained  that  the  right  of  tlip 
respondent  to  sue  for  his  fees  must  depend  either  upon  the  law  of 
Ottawa,  the  locus  contractus,  or  upon  the  law  of  Nova  Scolhia,  the  loctis 
solutionis,  and  that  in  neither  case  was  any  suit  competent  to  him. 
Were  it  necessary  to  decide  all  the  points  thus  taken  by  the  appellant, 
questions  of  much  nicety  would  arise.  It  is  by  no  means  clear  either  that 
Ottawa  was  the  locus  contractus,  or  that  Nova  Scotia  was,  in  the  strict 
sense,  the  locus  solutionis.  ]  t  is  at  least  a  plausible  view  of  the  case  that 
the  contract  was  completed  in  (Quebec  at  the  moment  of  time  when  the 
respondent  posted  his  letter  accepting  the  employment  offered  him  by 
the  Minister  of  Justice.    On  the  other  hand,  although  the  Commission 
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was  to  sit  at  llaliiax,  it  is  perf'ectlj'  plain  that  the  work  oxpooted  of  the  „,     . 

respondent  and  actually  performed  by  him  was  hy  no  means  confined        4 

to  advocacy  of  the  Dominion  claims  during  the  sitting  of  the  Commission- 

His  omployment  was  not  limited  to  wliat  would  in  this  country  be 

considered  the  proper  duties  of  a  counsel,  but  embraced  tlio  work  of  an 

agent  or  solicitor.    In  point  of  fact,  ho  is  employed  to  prepare  the  case 

of  the  Dominion  ( Jovernnient  as  well  as  to  plead  in  their  behalf.     That 

such  was  the  understanding  of  both  parties  may  bo  inferred  from  the 

known  professional  statiin  of  the  respondent,  as  well  as  from  the  fact  that. 

in  pursuance  of  the  so  called  retainer  of  the  1st  of  October,  1875,  the 

respondent  had  papers  sent  liim,  and   was  engaged  at  (Quebec  during 

"•ighteen  months,  with  occasional  visits  to  Ottawa,  in  collecting  and 

l)Utting  in  shape  materials  for  framing  and  supporting  the  claim  whicli 

was  to  be  urged  before  the  commission.    Thoii,  as  leganis  the  other 

'juestions  of  law  raised  by  the  appellant,  there  is  much  dii'  -njlty.   Their 

lordships  are  willing  to  assume  that  the  law  of  England,  so  far  as  it 

concerns  the  right  of  the  bar  of  England  to  sue  or  make  agreement  for 

payment  of  their  i'ees,  was  rightly  applied  in  the  case  of  Kennedy  v. 

lirown  (13  C.B.N.S.,  077),  but  they  are  not  prepared  to  accept  all  the 

reasons  which  were  assigneil  for  that  decision  in  the  judgment  of  Chiel' 

•lustico  Erli'.     It  appears  to  them  that  the  decision  may  be  supported 

liy  usage  and  the  peculiar  constitution  of  the  English   Bar,   without 

ittemjiting  to  rest  it  ui)on  general  considerations  of  public  policy.  Even 

I  these  considerations  were  admitted,  their  lordshi]>s  entertain  serious 

iloubts  whether,  in  an  English  colony  where  the  common  law  ol'  England 

is  in  force,  they  could  have  any  application  to  the  case  of  a  lawyer  who 

is  not  a  mere  advocate  or  pleader,  and  who  combines  in  his  own  person 

tiie  \arious  functions  which  are  exercised  by  legal  practitioners  of  every 

class  in  England,  all  of  whom,  the  bar  alone  excei)ted,  can  recover  their 

lees  by  an  action  at  law.    But  it  is  unnecessary,  in  the  view  which  their 

lordships  take  of  this  case,  to  decide  any  of  these  questions  which  were 

raised  by  the  argument  tor  the  appelliint.     The  right  of  the  respondent 

to  sue  for  remuneration  does  not  appear  to  tliem  to  depend  either  upon 

the  law  of  the  place  where  the  employment  was  given,  or  upon  the  law 

of  tlie  locality  within  which  it  was  iierformod.     When  any  advocate  or 

other  skilled  practitioner  is  by  law  and  the  custom  of  his  profession 

entitled  to  claim  and  recover  payment  for  his  professional  work,  those 

who  engage  his  services  must,  in  the  altsence  of  any  stipulation  to  the 

<  ontrary,  expressed  or  imi)lied,  be  held  to  have  employed  him  ui)on  the 

usual  terms  according  to  which  such  services  are  rendered.     That  is  the 

implied  condition  o"  every  contract  of  employment  which  is  silent  as  to 

KMutuieration,  and  it  is  dependent  upon  the  status  and  rights  of  the 

por.-'on  employed,  and  not  upon  the  law  of  the  place  wheie  his  services 

are  to  bo  given,  so  long  as  ho  is  employ etl  in  lis  professional  capacity.  A 

lUPinbcr  of  the  bar  in  England,  in  accordance  with  the  law  ol  that 


10 'i8 


I'KIVV   (JOUNCIIi 


Thetiueeii 
I>()Utre 


country  and  the  rules  of  the  profession  to  which  lie  belongs,  renders, 
and  professes  to  render,  services  of  a  purely  honorary  character.  If  in 
his  professional  capacity  as  an  English  barrister  he  accepted  a  retaiiu'r 
to  appear  and  plead  before  commissioners  or  arbitrators  in  a  foreign 
country,  by  whose  law  counsel  practising  in  the  regu'ar  courts  were 
permitto«l  to  have  suits  for  their  fees,  that  would  not  give  him  a  right  of 
action  for  his /ionorarjjjw.  His  client  would  have  a  conclusive  defence 
to  such  ail  action  on  the  ground  that  he  was  employed  as  a  member  of 
the  English  Bar,  and,  by  necessary  implication,  upon  the  same  terms  as 
to  reiiiunciation  upon  which  members  of  that  bar  are  understood  to 
l)racticc.  The  resjiondont  is  a  member  of  the  (Quebec  section  of  the  bar 
of  Lower  Canada,  and  it  was  in  that  capacity  that  he  was  retained  by 
the  goveriiincnt  as  one  of  their  counsel  before  the  Fisheries  Commission. 
The  respondent  has  the  rank  of  (Queen's  Counsel  conferred  upon  him 
by  patent,  but  that  circumstance  does  not  appear  to  their  lordships  t(> 
ati'ect  the  present  case.  It  give  him  a  certain  precedence  in  a  question 
with  other  members  of  the  bur,  but  it  made  no  change  upon  the  duties 
ami  obligations  incumbent  on  him  as  a  i>ractising  member  of  the  bar,  or 
upon  ills  privileges  as  such,  inclining  the  right  to  sue  for  his  fees.  The 
retainiu'^  letter  of  the  Jst  of  October,  I  ST."),  makes  no  mention  of  fees 
and  their  lordships  are  accordingly  of  opinion  that  it  must  b(^  held  to 
have  been  an  implied  condition  of  the  employment  thereby  ofiered  that 
the  respondent  was  to  be  remunerated  for  his  services  upon  the  same 
terms  on  which  these  services  were  rendered  to  clients  in  (Quebec.  The 
respondent  was  engaged  and  undertook  to  go  to  Halifax  as  a  Quebec 
counsel,  subject  to  the  same  rule  of  his  bar  by  which  his  conduct  as  a 
lawyer  was  regulated  in  liuebec,  and  it  would  be  a  strange  result  if, 
retaining  his  ald/ns  and  performing  his  work  as  a  member  of  the  Quebec 
Bar,  he  was  nevertheless  to  bo  stripped  of  the  privileges  attaching  to 
that  utalKS  as  soon  as  he  entered  the  I'rovince  of  Nova  Scotia.  A  few 
weeks  after  his  acceptance  of  the  letter  of  the  1st  of  October,  187;'),  the 
resi>onilent  received  a  retaining  fee  of  1 1, 000,  and  thereafter  the  subject 
of  counsel's  remimeration  does  not  appear  to  have  been  consideied  unti 
May,  1S77,  when  it  was  discussed  at  Ottawa,  in  the  course  of  one  or  two 
personal  interviews  between  Sir  A.  Smith,  Minister  of  Marino  and 
Fisheries  in  the  government  of  Caniida,  and  the  respondent. 

The  iiarcies  are  w  iilely  at  variance  in  regard  to  what  actually  piissed 
on  the  occasion  of  these  interviews.  'I'he  allegation  made  by  the  res- 
pondent in  his  petition  is: — That  on  the  eve  of  his  leaving  his  home  for 
Halifax  in  May,  KS77,  your  petitioner  made  with  the  Department  of 
Marine  and  Fisheries  a  temporary  and  provisional  arrangement,  under 
which  your  petitioner  should  be  i)aid  $1,000  a  month  for  current 
expenses  while  in  Halifax,  leaving  the  Hnal  settlement  of  fees  .-md 
expenses  to  be  arranged  after  the  closing  ol'  the  Commission."  Un  the 
other  hand,  it  is  alleged  in  the  defence  tiled  for  the  appellant : —  "  That 
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the  arrangement  macio  with  the  suppliant  rcierreil  to  in  his  petition, 
under  which  he  was  to  b')  paid  $),()()0  a  month  while  in  Halifax,  was  not 
a  temporary  and  provisional  arrangement  as  alleged,  but  that  the  $1,000 
a  month,  was,  with  other  moneys  |)reviously  paid  to  the  suppliant,  to  be 
accepted  by  him  in  lull  for  his  services  and  expenses."  The  Commission 
met  at  Halifax  on  the  It'tth  of  June,  and  brought  its  labours  to  a  elose 
on  the  23d  of  November,  1877,  having  sat,  witii  occasional  adjournments^ 
for  a  period  of  live  months  and  seven  days.  In  addition  to  the  retain- 
ing fee  already  mentioned,  the  respondent  received  a  "  refresher  "  of 
$1,000,  and  also  six  monthly  payments  of  $1,000  each  during  the  sitting 
of  the  Commission,  making  a  sum  total  of  $S,0(M).  According  to  the 
respondent,  these  sums  were  paiil  to  him  to  account  of  his  remunera- 
tion, the  precise  amount  of  his  fees  ami  expenses  being  left  for  a'ljust- 
ment  subsequently.  Atcortling  to  tlie  appellant,  they  where  paid  to 
and  received  by  the  respondent  as  in  full  ol'  his  whole  claim  for  fees  and 
expenses.  Both  parties  are  agreed  that  in  May,  1877,  it  was  arranged 
that  those  sums  ito  the  extent  of  $7,<jOO)  should  be  paid  to  the  respond- 
ent, but  they  diller  as  to  the  footing  upon  which  they  were  to  be  paid. 
Being  of  opinion  that  by  the  terms  of  his  employment  in  1875,  the 
respondent  was  entitled  to  a  quanliim  meruit  in  resjiect  of  the  services 
which  might  be  required  of  him,  their  lordships  think  that  it  lies  with 
the  appellant  to  make  out  that  the  respondent's  original  right  to  reniu- 
ueration  was  vaiie<l  by  subsequent  agreement,  and  they  have  also  come 
to  the  conclusion  that  the  appellant  has  failed  to  establish  the  existence 
of  such  an  agreement.  The  evidence  tipon  this  poiut,  which  need  not 
be  referred  to  in  detail,  is  very  unsatisl'actory.  It  is  abundantly  plain 
that  the  impression  honestly  derived  by  Sir  A.  Smith  from  his  inter- 
views with  the  respontlent  in  May,  IS77,  was  that  the  respondent  iiad 
agreed  to  accept  a  lel'resher  of  $i,(KIO,  and  a  payment  of  the  same 
amount  monthly  during  the  sittings  of  the  Commission,  as  in  full  of  al 
claims  for  rennmeration.  But  in  order  to  alter  the  then  existing  rights 
of  the  respondent,  it  is  not  enou^jh  for  the  ai)pellimt  to  show  that  such 
was  the  impression  created  in  the  mind  of  Sir  A.  Smith  ;  he  must  also 
prove  tliat  the  terms  of  the  airangeinent,  as  understood  by  Sir  A.  Smith 
were  imderstood  in  the  same  sen«e  and  were  assented  to  by  the  respond- 
ent. But  thi^  respondent  swears  distinctly  that  he  understood  and 
lielieved  the  ;.  ngement  to  bo  provisional  merely  ;  that  its  object  was 
to  fix  the  sums  which  were  to  be  i)uid  him  toaceouiit,  leaving,the  balanei; 
payable  to  him  for  afterajustmeiit,  and  there  are  circumstance  proved 
m  the  case  which  seem  to  establish  beyond  (juestion  that  the  respond- 
ent at  the  time  sincerely  entertained  that  belief.  Tiien  the  evidence  of 
Mr.  Whitcher,  the  Commissioner  ol'  Fisheries  lor  Canada,  and  the  only 
third  party  present  at  these  interviews,  is  not  only  very  inconclusive, 
hut  what  ho  does  state,  as  to  the  language  actually  used  by  the  principal 
parties  to  the  arrangement  then  made,  tends  to  support   the  respond- 
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A        lordships  are  unable  lo  hol<l  that  the  appellant  has  satislled  the  onus 
Doutrc  ,      ,  .  .         n  -1  1.        .    . 

incumbent  on  him  ot  proving  the  new  arrangement  allegeil  in  his 

defence.  In  the  courts  below,  while  the  learned  judges  were  equally 
divided  as  to  the  result  of  the  case,  there  was  a  remaikablo  diversity  ol 
Judicial  opinion  in  regard  to  the  law  applicable  to  its  tlecision.  Tho 
cause  was  tried  before  Mi'.  Justice  Fournier,  who,  on  the  I  lith  of  January, 
1881,  gave  judgment  in  favour  of  the  respondent,  and  Kxed  the  amount 
of  fees  and  expenses  still  remaining  duo  to  him  in  remuneration  of  his 
services  at  $8,«K)(>,  and  it  is  not  maintained  that  tho  amount  awarded  liy 
the  learned  jiulgc  is  excessive,  if  the  ivspondent  has  a  right  of  action 
and  that  right  is  not  barred  by  the  alleged  afiangoineut  of  May,  1877. 
The  cause  was  then  taken  by  appeal  before  the  Supreme  Court  of 
Canada,  who  gave  their  judgment  on  the  13th  of  May,  1S,S2.  Chief 
Justice  Ritchie  and  Justices  Strong  and  (iwynne  were  in  favour  of  allow- 
ing the  appeal,  but  Mr.  .Tustice  Fournier,  who  whs  h  member  of  the  Full 
Court,  adhere  1  to  the  view  which  he  ha<l  taken  asjudge  of  lirst  instance, 
and  Justices  Henry  and  Taschereau,  in  substance,  agreed  with  him.  In 
consequence  of  this  equal  division  of  opinion  in  the  Supreme  Court,  the 
order  appealed  from  was  confirmed,  and  the  appeal  dismissed,  witli 
costs.  Their  lordships  do  not  consider  it  necessary  to  notice  the  great 
variety  of  reasons  assigned  by  the  learned  judges  of  the  Supremo  Court 
in  support  of  the  views  which  were  severally  adopted  by  them,  with  tlu- 
exception  of  one  point  raised  in  the  judgment  of  Mr.  Justice  Gwynne. 
That  point  is  deserving  of  notice  for  this  reason — that  if  the  opinion  ol 
the  learned  judge,  which  is  based  on  tho  provisions  ot  the  Petition  nt 
Right  Act  of  Canada,  be  well  foiuule<l,  the  respondent,  though  he  migiu 
have  suit  lor  recovery  of  his  fees  from  any  subject,  could  not  recovoi 
them,  by  petition,  from  the  Ci'own.  By  a  pardonable  error,  Mr.  Justice 
Gwynne  refers  to  the  Act  of  187"),  instead  of  the  I'etition  of  Right 
Canada  Act,  1870  (39  Vict.,  c.  27),  which  rei>ealed  the  statute  of  the 
previous  year.  Section  19,  which  is  identical,  in  expression,  witii  tho 
similar  circumstances  of  the  repealed  act,  provides  "  tliHt  nothiiii: 
contained  in  this  act  shall  give  to  the  subject  any  lemody  against  the 
crown  in  any  case  in  which  he  would  not  havf  been  entitled  to  suoli 
remedy  in  England,  under  similar  circumstances,  by  the  laws  in  force 
there  prior  to  the  passing  of  the  imperial  statutt^  L'.I  and  '24  Vict., 
c.  34.''  The  learned  judge  seems  to  hold  that  these  provisions  place  ;i 
(Quebec  lawyer  on  perfectly  the  same  footing  as  an  Knglish  barrister,  sii 
far  as  regards  his  right  to  proceed  against  the  Crown  ftir  recovery  of  his 
lees.  But  it  ap[)ears  to  their  lordshii)s  that  the  process  of  reasoning  by 
which  the  learned  judge  arrives  at  that  conclusion  confounds  two  thingN 
which  are  essentially  ditferent — "right"  and  "remedy."  The  statute 
does  not  say  that  a  Quebec  lawyer  shall,  in  all  c.ises,  have  only  the  same 
right  against  the  Crown  as  a  member  of  tho  l-^nglish  bar.     What  it  tlop> 
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enact  is  that  no  subject  in  Canada  shall  be  entitled  to  tho  "  remedy  "  j|,gQaeen 

provided,  unless  he  has  a  legal  claim,  such  as  could  have  been  enforced        A 

.  .  Doutre 

by  petition  of  right  in  England  prior  to  the  Imperial  Act  of  the  23rd 

and  24th  Victoria.  It  is  impossible  to  hold  that  a  member  of  the  Quebec 

bar  who,  by  law  and  practice,  is  permitted  to  sue  for  his  fees,  when  he 

seeks  his  remedy  against  the  Crown,  under  the  Canadian  Act  of  1870, 

has  not  such  legal  claim,  and  that  he  sues  under  circumstances  similar 

to  those  in  which  an  English  barrister  is  placed  who,  neither  by  the 

usage  of  his  profession  nor  the  law  of  his  domicile,  can  maintain  any 

action  for  his  fees.     Their  lordships  will,  therefore,  humbly  advise  Her 

Majesty  to  affirm  the  judgment  ot  the  courts  below,  and  to  dismiss  tho 

appeal,  with  costs. 

Judgment  affirmed. 

The  Soliciior  General  and  Mr.  Je»ue  for  the  Crown. 

Mr.  McLeod  Fullarton  for  the  respondent. 


I;! 

i.  ! 
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December  29,  188r>. 

Present : — Tni;  Qteex's  most  ExcKi.r.KXT  Ma.ik.sty,  Lord  Prksidext, 
DrKK  OF  RicnMoxi)  and  Goijdox,  Sir  Fuaxcis  Saxdford. 

SWEENEY  V.  BANK   OF  MONTREAL 

Whereas  there  was  this  day  read  at  the  Board  a  Report  from  the 
Judicial  Committee  of  tho  Privy  Council,  dated  12th  Decembei-,  1885, 
in  the  words  following,  viz. : 

"  Your  Majesty  having  been  pleased  by  your  general  order-in-coun- 
cil  of  the  18th  November,  1885,  to  refer  unto  this  Committee  the  matter 
of  a  humble  Petition  of  the  Bank  of  Montreal  in  the  matter  of  an  Ap" 
peal  from  the  Supreme  Court  of  Canada  between  the  Bank  of  Montroa 
(Defendants),  Appellants,  and  Dame  Emily  Sweeney  ( Plaintifl"),  Respon 
dent,  setting  forth  that  this  is  a  petition  for  a  special  leave  to  appeal 
from  a  decision  of  the  Supremo  Court  of  Canada,  reversing  a  decision  of 
the  Court  of  Queen's  Bench  for  Ix)wcr  Cana<la  (Appeal  Side),  which  con- 
firmed a  decision  of  the  Superior  Court  for  Ixjwer  Canada  sitting  at 
Montreal.  The  action  was  brought  on  the  2.'Jrd  of  May,  I.SSl,  by  Dame 
Emily  Sweeney  (hereinafter  called  the  respoiuleni),  against  the  Bank 
of  Montreal  (hereinaftei-  called  the  Appellants),  for  the  purpose  ot  having 
it  declared  that  she  was  the  owner  of  .'»()  shares  in  the  Montreal  Roiling 
Mills  Company,  of  the  par  value  of  $IOU  a  share,  and  of  having  such 
shares  transferred  or  the  value  paid  to  her.    The  material  facts  of  the 
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Hweony    ^^^''  *'  appearing  in  the  evidence,  are  ns  follows  :_A  letter  dated  tlit^ 
Bank  of  '^^■'  of  ^^'**'*'h,  1^71,  from  Messrs.    Crawford  &  I^ckhard,  of  Belfast,  in 
Montreal.  Ireland,  to  James  Rose,  was  tendered  in  evidence,  which  showed  thai 
Messrs.  Crawford  &  Ix)ckhard  remitted  through  the  appellants'  bank  by 
che  direction  of  the  family  of  the  respondent  to  James  Kose,  the  sum  ot 
$9,930.71.     An  entry  in  the  books  of  Morland,  Watson  &  Co.,  of  whicli 
Rose  was  a  partner,  was  tendered  in  evidence,  which  showed  that  Hose 
transferred  the  above  sinn  to  his  credit  to  Morland,  Watson  &  Co.,  ami 
that  he  drew  out  part  of  such  sum  or  of  a  further  sum  added  thereto  bv 
Messrs.  Crawford  »k  Ix)ckhard  (as  to  which  the  evidence  was  similar),  on 
the  4th  of  April,  1871.     An  account  entered  as  the  account  o/"  James 
Rose  in  trust "  in  the  books  of  the  Montreal  Rolling  Mills  Cc».  was  ten- 
dered in  evidence,  which  showed  that  on   the  4th  of  April,  ,871,  Rose 
invested  $4,000  in  the  purchase  of  four  shares  in  the  Montreal  Rolling 
Mills  Co.  of  $1 ,000  each.    On  the  1 1  th  of  April,  1 87 1 ,  Rose  obtained  from 
the  Montreal  Rolling  Mills  Co.  a  certificate  numbered  0,058,  certifying 
that  Rose  "  in  trust "  was  the  holder  of  three  shares  of  $!  ,000  each :  the 
certificate  stated  on  its  face  that  the  shares  were  transferable   only  on 
the  books  of  the  Company  :  subsequently  the  value  of  the  shares  ot  the 
Montreal  Rolling  Mills  Co.,  was  changed  from  $1,000  to  $100  each:  on 
the  3rd  of  June,  1879,  Rose  transferred  to  Buchanan,  as  the  manager  ol' 
the  appellants' bank,  lir)0  shares  of  $100  each  in  the  Montreal  Rolling 
Mills  Co.,  and  on  the  13th  of  March,  1879,  afurthur  amount  of  CO  similar 
shares  :  the  two  instruments  of  tranfer  state  the  transfers  to  be  from 
James  JJose  "  in  trust"  to  W.  J.  Buchanan,  "  in  trust."  but  do  not  state 
anything  as  to  the  nature  of  the  trust  in  either  case,  or  who  were  the 
cestuis  que  trustent :  Buchainm  huil  no  knowledge  tlmt  Rose  held  the 
shares  in  trust  lor  the  respondent  or  any  particular  person,  or  otherwise 
than  as  appeareil  on   the  face  of  the  certificate  and  the  books  oi' the 
Montreal  Rolling  Mills  Co.,  that  the  holding  of  the  shares  was  aftected 
by  any  trust ;  the  above  transfer  was  given  as  collateral  security  for 
advances  by  the  appellants  to  Rose  personally  :  Rose  was  at  all  times 
thereafter  largely  inilebted  to  the  appellants  :  the  rosjjondent  was  un- 
aware of  the  transfer   to  Buchanan  until   she  was  informed  of  the  same 
by  a  letter  from  Rose   to  her,  dated  the  Gth  of  Januar)',    1880:  it  was 
stated  in  evidence  by  Rose  that  he  gave  the  certificate  No.  0,008  to  the 
Respondent,  but  it  was  not  i)roved  when  the  certificate  was  given  to  her : 
it  was  also  so  stated  by  Rose  that  he  paid  respondent  the  dividends 
declared  on  the  said  shares  before  the  1st  January,  18S(I,  but  no  evidence 
was  given   to  show   that   the   respondent   knew   what  the  nature  and 
source  of  the  sums  so  paid  to  her  were:    on  the  21th  of  January,    1881, 
protests  were  served  on  behalf  of  the  respondent  on  the  appellants  and 
the  Montreal  RolHng  ^lills  Co. :  the  pleadings  in  the  case  are  not  herein 
stated,  as  the  points  at  issue  fully  appear  from  the  judgments  herein" 
after  referred  to  :  on  the  U4th  of  December,  1881,  Mr.  Justice  Rainvilk 
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aa  judge  of  tho  Superior  Court  for  Lower  Canada,  sitting  at  Montreal,  y-g^ny 
gave  judginont  in  favor  of  the  appellants  :  tho  case  \va-«  heard  on  appeal  * 
before  the  Court  of  (iuoon's  Bench  f^r  l/jwer  Canada  (Appeal  side),  Montreal, 
constituted  by  Sir  A.  A.  Dorion,  C.  .1.,  Monk,  Baby,  l^oherty  and  Caron, 
JJ.  :  judgment  was  given  on  tho  L'.")th  September,  i.SS4,  for  the  ap 
pellants  :  tho  learned  judges  of  tho  Court  of  Queen's  Bench  wore  unani- 
mous in  favor  of  the  appellants,  and  tho  judgment  was  delivered  by  the 
Chief  .Justice,  by  which  tho  judgment  dismissing  tho  action  af  the  appel 
lants  was  coniirmed  :  on  tho  lOth  and  1  Ith  of  March,  ISS,"),  the  case  was 
heard  on  appeal  before  tho  Sui»reme  Court  of  Canada,  constituted 
by  llitchie,  «J.  J.,  Strong,  Fournier,  Ilonry  and  Tascheroau,  JJ.,  and  on 
tho  :i2nil  of  Juno,  ISSf),  judgment  was  given  l)y  llitchie,  C.J.,  Fournier 
and  Tascheroau,  JJ.,  for  tho  respondent;  Strong,  J.,  dissenting;  Mr. 
Justice  Henry  tloes  not  appear  to  ii  ive  delivered  any  reasons :  it  is  sub- 
mitted that  tile  judginent  in  favor  of  tho  respondent  in  tho  Supreme 
Court,  proceeded  chiefly,  if  not  entirely,  upon  tho  principles  and 
authorities  of  English  and  American  law  relating  to  trusts,  and  not  on 
the  law  in  force  in  the  Province  of  CJuoboc,  and  that  it  is  of  the  utmost 
importance  tljiit  questions  of  law  should  be  decided  according  to  the 
system  of  law  of  tho  province  in  which  they  arise,  and  especially  that 
the  doctrines  of  English  law  relating  to  trusts  and  notice  should  not  bo 
applied  in  cases  in  the  Province  of  (Quebec!,  where  they  are  not  legally 
applicable  :  it  is  submitted  further  that  (jnestions  of  great  and  general 
importance  on  the  subject  of  the  law  of  Quebec  in  regard  to  trusts  are 
raised  in  this  case,  ami  that  it  is  important  the  iiresoiit  decision  of  the 
Supreme  Court  shouKl  not  be  allowed  to  stand  as  a  precedent:  it  issub- 
mittetl  further  that  in  tho  present  case  important  questions  of  the  ad- 
missibility of  evidence  in  the  court  of  the  Province  of  Quebec,  according 
to  the  law  in  force  there,  wore  raised  ami  were  erroneously  decided  ; 
the  above  questions  are  of  great  importance  to  the  ap|>ellants  and  other 
bankers  in  the  Province  of  Quebec  in  the  conduct  of  their  business: 
deposits  of  shares,  of  which  the  certificate  states  them  as  in  the  present 
case  to  be  held  "  in  trust,"  are  frequent  and  it  appeared  in  evidence 
that  the  appellants  have  never  regarded  these  words  as  putting  thetu 
on  inquiry  or  limiting  the  rigiits  of  the  holders  of  the  shares  so  to  deal, 
:\-ith  them  ;  and  humbly  praying  that  your  Majesty  in  council  will  be 
pleased  to  order  that  tlio  petitioners  shall  have  special  leave  to  appeal 
from  the  said  judgment  of  the  Supreme  Court  of  Canada  of  the  22nd 
June,  IXS'),  and  that  the  Supreme  Court  of  Canada  may  be  ordered  to 
transmit  forthwith  their  transcript  of  their  proceedings  and  evidence  on 
which  such  judgment  was  given  to  the  Privy  Council  office  or  for  other 
relief  in  the  premises. 

The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said 
general  order  of  reference,  have  taken  the  said  humble  petition,  for 
leave  to  appeal,  into  consideration,  and  having  heard  counsel  on  behalf 
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Swcenev  '^^  petitioners,  their  Lordahips  do  this  day  agree  liumbly  to  report  ns 
A        their  opinion  to  your  Mf^esty,  that  leave  ought  to  be  granted  to  the 

MoDtrenI  Bank  of  Montreal  to  enter  and  prosecute  their  appeal  from  the  said 
judgment  of  the  Supreme  Court  of  Canada  of  tlitj  22nd  June,  1855,  upon 
depositing  in  the  Registry  of  the  Privy  Council  the  sum  of  £3(X)  sterlin;: 
as  security  for  the  costs  of  the  respondent  in  case  the  said  appeal  should 
be  dismissed, and  their  Ix)rdships  do  further  rei)ort  to  your  Majesty  that 
the  Registrar  of  the  Supremo  Court  of  Canada  ought  to  bo  directed  to 
transmit  to  the  Registrar  of  the  Pri^y  Council,  without  delay,  authenti- 
cated copies  under  the  seal  of  the  siiid  coma  of  the  record,  pleadings, 
proceedings  and  evidence  proper  to  be  laid  before  your  Majesty  on  the 
hearing  of  this  appeal,  upon  payment  by  theapiJellants  of  the  usual  fees 
for  the  same." 

Her  Majesty  having  taken  the  said  rcjiort  into  consideration,  was 
pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof 
and  to  order,  as  it  is  hereby  ordered,  that  the  said  Bank  of  Montreal  be 
and  the  same  is  hereby  allowed  to  enter  and  prosecute  their  said  ajipeal 
from  the  judgment  of  the  Supreme  Court  of  Canada  of  the  'Jlind  June, 
1885,  uppn  dej)ositing  in  the  registry  of  the  Privy  Council  the  sum  of 
£300  sterling,  as  security  for  the  costs  of  the  respondent  in  case  the  said 
appeal  should  be  dismissed,  and  the  registrar  of  the  Privy  Council 
without  delay,  authenticated  copies  under  the  seal  of  the  said  court  ol 
the  record,  pleadings,  proceedings  and  evi<lenco  pioper  to  be  laid  bei'ore 
Iler  Majesty  on  the  hearing  of  this  appeal,  upon  jjayment  by  the  appel- 
lants of  the  usual  fees  for  the  same. 

Whereof  the  Governor-General,  Lieutenant-Governor  or  Commander- 
in-Chief  of  the  Dominion  of  Canada  for  the  time  being,  an<l  all  other 
persons  whom  it  may  concern,  are  to  take  notice  and  govern  themselves 
accordingly. 
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l/)n<lon,  .liino  L'"),  ISsy. 

Coram  Tiik  Lokd  ChancivI.i.ku,   Loud  Hoiukh  sic,   I,iiui>  M(N.\(iirri;N,  Siu 

JiAltXKS   rKAC'OCK,  SlIS  UlCIIAld)  (Jdl  ill. 

THK  I5ANK  OF  MDNTKKAI.  v.  S^VKI■;^'^■. 

Thoir  IiOrJshi])s  consitler  H  to  be  proved  in  this  case  tliat  Rose  hokl 
the  disputed  shares  upon  a  trust  not  disclosed  by  the  entry  in  tlie  Com- 
l)any'8  books  ;  that  he  transferred  thoni  to  tlio  Bank  in  brcadi  of  his 
trust;  tliat  at  the  time  of  tlie  transfer  tlie  Bunk  knew  of  Hoses  posi- 
tion ;  and  that  the  plaintiti' turns  out  to  bo  the  person  in  whose  favor 
the  trust  existed. 

Jt  lias  been  argued  for  tlie  appeUants  tliat  these  things  are  not 
proved,  because  they  rc(]uire  a  wiitteii  coiniiicncement  dc  preiive.  anil 
liavo  not  got  it.  But  on  this  point  their  I/jrdships  stojiped  the  respond- 
ent's counsel.  They  are  (juite  clear  that  if  a  written  cowj/HenfemeH/ is 
needed,  it  is  to  be  IouikI  in  the  letters  of  Crawford  and  Lockhart 
coupled  with  the  books  of  tlie  Rolling  Mills  Company,  and  in  the  trans- 
fer executeil  by  IJose  to  Buchanan  on  the  ;]rd  .lune  187(). 

Under  these  circumstances  the  (|uestion  arises  whether  the  Bank 
must  not  be  in  the  same  position  as  if  they  had  known  that  the  plaintiti" 
was  intei-ested  in  the  shares,  ami  that  the  traiisl'or  iiy  llosii  was  in  viola- 
tion of  his  duty  to  the  plaintiff.  Their  Lordships  <lo  not  impute  moral 
blame  to  Mr.  BuchaiiMn  or  to  any  agent  of  the  Bank,  for  those  gentle- 
men may  be  guilty  of  noihing  more  than  a  mistake  of  law.  Nor  do  they 
think  it  necessary  to  examine  how  far  the  lelations  between  Kose  and 
the  plaintiti'  may  have  ressembled  or  diflered  from  those  of  an  English 
trustee  and  his  bcneliciaiy,  or  to  go  into  the  English  doctrines  of  cons- 
tructive fraud,  or  constiuctive  notice.  The  Bank  had  express  notice 
that  as  regards  the  property  transferred  to  them  IJose  stood  to  some 
l)erson  in  the  relation  expressed  by  the  words  '•  in  trust, "  and  the  only 
(piestion  is  what  duty  was  cast  upon  the  Bank  by  that  knowledge. 
Their  Jjordshijis  think  it  wrong  to  say  that  any  less  duty  was  cast  upon 
them  than  the  duty  of  tleclining  to  take  the  property  until  they  had 
ascertained  that  IJose's  transfer  was  autliorized  by  the  nature  of  his 
trust.  In  fact  they  made  no  in<|uiry  at  all  aliout  the  matter  following- 
as  Mr.  Buchanan  says,  the  usual  practice.  So  acting,  they  took  the 
chance  of  finding  that  there  was  nobody  with  a  prior  title  to  demand  a 
transfer  from  Bose,  and  as  tlie  plaintiff  is  such  a  person  they  cannot 
retain  the  shares  against  'ler  claim. 

Their  Ixirdships  aie  led  to  this  conclusion  by  the  ordinary  rules  of 
justice  as  between  man  and  man,  and  the  ordinary  expectations  of 
mankind  in  transacting  their  affairs.     If  indeed  they  found  any  princi- 
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Bank  or  1''*^  ofliueboo  law  wliioli  absolutoly  forluul  tlmt  proporty  hIioiiM  In- 
Montreiil  plaiicd  in  tlio  imine  of  ii  person,  with  ii  siinultftnoous  notiro  providing? 
Hweeiuy  IiIm  pnw(M'  over  it  sliotiM  not  ho  iil).soIutn  hut  roKtricited,  that  would  con. 
trol  their  dooision.  Tlrit  viow  has  hocn  pressed  Jipon  them  i'roni  ihi- 
hiir  with  fjroat  ability  and  foreo,  but,  as  tiiey  iiohl,  witliout  authority  to 
support  it.  The  autliorities  cited  relate  to  iiKindataiirs prfleumiiH,  and 
are  to  ellect  that,  when  onee  Property  has  been  placed  initler  the  domi- 
nion of  such  an  aj^ent,  third  parties  may  sai'ely  deal  with  him  alone, 
even  thnu;ih  notice  is  jiiven  to  tlieni  that  his  principal  is  not  assentinjr 
to  his  acts.  Their  Lorilships  think  it  mmeces-ary  to  examine  this  state" 
ment  of  the  powers  of  a  inauiliitaire  pri'le  nom,  for  they  lind  no  deiini- 
tion  or  flescription  ol'such  an  !i,i;cnt  which  does  not  recjuiro  that  ho 
shoidd  have  a  /ifrr  «/>;)«>•/•«/,  which  they  innlerstand  to  moan  that  he 
mu-t  be  o«tensil)le  owner,  made  to  appear  to  the  world  as  absolute 
owiK^r.  They  aski'd  whetlier  there  was  any  text  or  case  to  show  that  an 
agent  can  Iumi  inandalain'  prcli'.  noui  \\\un\  i\\o  instrument  coiil'orriiiL' 
the  property  on  liint  carrit*d  upon  its  face  a  declaration  that  his  property 
is  (inalilied.  No  such  authority  could  lie  found.  In  this  case  llose  was 
never  lor  an  instant  held  out  to  the  world  as  absolute  ownei-,  and  thero- 
i'oro  ho  never  could  have  given  a  good  title  to  a  third  party  by  his  own 
sole  authority. 

Then  it  w.as  argued  tliat  the  words  "  in  trust"  do  tjot  show  a  title 
in  any  otluu-  person,  and  that  they  might  be  merely  a  mode  of  di.itin- 
guishing  one  account  from  another  in  the  Company's  books.  Their 
fxirdships  think  that  they  do  import  nn  interest  in  some  other  person, 
though  not  in  any  specili(>il  person.  l>ut  whatever  they  n»ean,  they 
clear'y  show  the  infirmity  or  insutiiciency  of  Rose's  title  ;  and  those 
who  choose  to  rely  on  such  a  title  cannot  complain  wiien  the  true  owner 
comes  forward  to  claim  his  own. 

it  is  worthy  of  remark  that,  in  their  plea,  tho  appellants  claim  to 
bo  the  true  owners  of  tho  shares  upon  the  very  same  principle  upon 
which  the  plaintitfs  claim  is  founded.  Uoso  did  not  transfer  them  to 
the  Bank  by  name,  but  to  Buchanan  '-in  trust."'  The  appellants  aver 
that  this  transfer  was  made  as  security  for  a  debt  due  from  Rose  to 
them,  and  that  the  shares ''are  now  legally  lield  for  the  said  Bank." 

If  that  is  the  essential  truth  of  the  transaction  as  between  Bucha- 
nan and  the  Bank,  why  should  it  ho  otherwise  as  between  I{oso  and  the 
jilaintifF? 

The  result  is  that  their  Ix)rdships  agree  in  all  material  points  with 
the  Supreme  Court  of  Canada.  They  will  humbly  advise  Her  Majesty  to 
affirm  the  decree  of  tliat  Court,  antl  dismiss  the  appeal.  The  appellants 
must  pay  the  costs. 

.Judgment  confirmed. 

W.  W.  Jioberfsoii,  (J.  C,  counsel  for  appellant. 
ir.  H.  Kerr,  Q.  C.  counsel  for  respondent. 
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VALIN  -.  LAXOI.OI.S. 

'I'licir  Lordships  liavii  caivfiilly  considorfMl  tli(>  aUIo  iifgiiinoiit  which 
tlioy  have  hounl  IVom  Mr.  Ut-njamiii,  unci  tliey  I'l-cl  ahui  that  so  liill  an 
aigninent  lias  boon  ollficd  to  thorn,  l)c';'auso  tlicnt  can  l>c  no  doubt  that 
the  niaititr  is  ono  ol'yrcat  inii)ot'tanct>.  Tho  pcitition  is  to  obtain  U'ave 
to  ajjpcal  from  two  conciiiiont  jiidgnionts  of  tho  Coin!  ofliist  instanco 
and  oltho  Court  ol'  Apiical,  aflirminj;  tho  competency  aiul  validity  ol'an 
A«t  ol"  tho  Dominion  Lt';;islatiu<»  of  Canada.  Nothinj;  can  bo  of  moro 
importanou  certainly  than  a  (|uestion  of  that  natmo,  an<l  tho  subject 
matter  also,  bcinf;  the  mode  of  deterniininf;;  eU'ction  petitions  in  ea.Hes 
of  controverted  elections  to  seats  in  tht^  I'arliament  of  Canada,  is  beyond 
all  doubt  oi'tlio  greatest  general  importance.  It,  therelbro,  would  have 
been  very  unsatislactory  to  their  Lordships  to  be  obliged  to  dispose  of 
such  an  application  without  at  least  having  the  gromuls  of  it  very  fully 
presented  to  tlium.  I'hat  has  l)een  done,  and  1  think  I  may  venture  to 
say  lor  their  bordshijis  generally  that  they  very  much  doubt  whether,  if 
there  had  been  anapju'al  ami  ('(»uns(d  present  on  both  sides,  the  grounds 
on  which  an  appeal  woulil  have  bet!U  supp<)rte<l,  or  might  have  been 
supported,  could  have  been  better  presented  to  their  Lordships  than 
thoy  have  been  on  the  present  occasion  by  Mr.  Renjamin. 

In  that  state  of  the  case  their  Lordshij  s  nnisl  remend)er  on  what 
princijiles  an  apjilication  ol  this  S'Ort  should  bo  grantt'd  or  refuseil.  It 
has  been  rendenMl  necessary  by  the  legislation  which  has  taken  place 
in  the  colony,  to  make  a  special  application  to  tho  Crown  in  such  a  case 
for  leave  to  appeal,  an<l  their  Lordships  have  decided  on  a  lormer  occa- 
sion that  a  special  apjilication  of  that  kind  should  not  be  lightly  or  very 
easily  granted  ;  that  it  is  necessary  tu  show  both  that  the  matter  is  on«» 
of  importance,  and  also  that  there  is  really  a  substantial  question  to  be 
determined.  It  has  been  already  taid  that  their  Lordships  bavo  no  doubt 
aliout  the  importance  of  this  f|UOstion,  but  the  coi'sideration  of  its  Im 
portance  and  the  nature  of  tho  question  tell  both  ways.  On  tho  one 
hand,  those  consideratioi.s  would  undoubtedly  make  it  right  to  permit- 
an  ajjpeal  if  it  were  shown  to  their  I/irdships7)/'/H»a,/'«f/t',  at  all  event, 
that  there  was  a  serious  and  a  substantial  (piestion  recjuiring  to  bo  de- 
termined. On  the  other  hand,  the  same  considerations  make  it  unfit  and 
ine.xpedient  to  throw  doubt  upon  a  great  (juestion  of  constitution,  allaw 
and  upon  a  decision  of  the  Court  of  Appeal  there,  unless  their  Lordships 
are  satisfied  that  there  U  prima  facie  a  serious  and  substantial  question 
requiring  to  be  determined.  Their  lordshii)s  are  not  satisfied  in  this  case 
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tliat  tli«>ro  is  any  hucIi  question,  tniismiicli  as  they  cntorta'.n   no  doiilil 
tlmt  tlio  (ItuuflioMM  ol'  tho  lowor  CourtH  woro  correct.     It  is  not  to  ho  pre 
Munio<l  tliiit  tlH<  liOgislatiiro  of  tlio  Dominion  lias  oxooodnd  its  pownrs, 
unloHM  upon  groundH  really  of  a  wnriouM  cliaraeter.     In  tho  pn-sont  viifn- 
their  IxinlttliipH  tind  that  tho  Hultjoct  inattur  ot'thiH  t-ontrnvcrMy-  that  i.<, 
the  (Joterniination  of  the  way  in  which  quoHtionn  of  this  iiatuio  are  toln- 
decided  as  to  the  validity  of  the  return  ol'n»einl»t>rs  to  the  Canadian  I'lir 
liatnent — is  l)*>yon<l  all  doubt  ])hu>ed  within  the  le^^islative  power  ol' tin 
Dominion  I'arliament  by  the  41  st  seetion  of  tho  Act  of  iSiiT,  to  whidi 
rcf'ereneo  has  been  made.     I'pon  that  poit)t  no  controversy  is  raised. 
The  controversy  is  solely  whether  the  power  which  that  Parliament  pos- 
sossea  ol  juakin^  provision  for  the  mode  of  dotcrmiuing  siicii  question^ 
has  been  competently  or  in(;ompotently  e,\erciso<l.   The  only  j;roun<l  on 
which  it  is  allejs'cil  to  have  been  inuompntently  exen^iscd  is  that  by  the 
'.list  and  '.L'nd  clauses  of  the  Act  of  iNtiT,  which  distribute  legislative 
powers   between  the   Provincial   and    tho  dominion   Legislatures,   the 
Dominion  Parliament  is  excluded  from  the  i>owcr  of  l(?gislatin;t  ou  any 
matters  eouiiny  within  those  <'lasses  of  subjects  which  are  assigned  ex- 
<^lusively  to   the   Legislaturt-s  of  the  Province.     One  of  those  classes  ol 
subjects  is  defined  in  these  words,  by  the  14th  subsection  of  the '.t'Jnd 
clause  :     •*  The  administration  of  justice  in  the  Province,  including  tlie 
constitution,  maintenance  and  organizaiien  of  ProviniMal  Courts,  }K)th  ol 
civil  and  of  criminal  jurisdiction,  and  including  i»roci'<lure  in  civil  mat 
ters  in  those  Courts."   The  argument,  and  the  solo  argument,  which  ha«^ 
been  otl'ered  to  their  Lordships  to  induce  them  to  coiut^  to  the  condu 
sion  that  there  is  heie  a  serious  question  to  bo  determined  is  that  tin 
Act  of  1874,  tho  validity  of  which  is  challenged,  contravenes  tlial  parti- 
cular i)rovision  of  the  '.(lind  section  which  exclusively  assigns  to  the  Pro- 
vincial Legislatures  the  power  of  legiclating  for  the  administration  ol 
justice  in  tho  Provinces,  including  the  constitution,  maintenance  and  or- 
ganization of  Provincial  Courts  of  civil  and  criminal  jurisdiction,  and  in- 
elu<ling  i)rocedure  in  civil,  not  in  criminal,  matters  in  those  Courts.  Now. 
if  their  l^crdships  had  for  the  lirst  time,  and  without  any  assistance  from 
anything  which  had  taken  place  in  the  colony,  to  apjily  their  minds  to 
that  matter,  and  even  if  the  41st  section  wore  not  in  the  Act,  it  would 
not  bo  quite  plain  to  them  that  tho  transfer  of  tho  jurisdiction  to  deter- 
mine upon  the  right  to  seats  in  the  Canadian  Legislature — a  thing  which 
had  been  always  done,  not  by  Courts  of  .Justice,  but  otherwise — would 
come  within  the  natural  import  of  those  general  words :  "  The  admistra- 
tion  of  Justice  in  the  Province,  and  the  constitution,  maintenance  and 
organization  of  Provincial  Courts,  and  procedure  in  civil  matters  in  those 
Courts."  But  one  thing  is  clear,  that  those  words  do  not  point  expressly, 
or  V)y  any  necessary  implication,  to  the  particular  subject  of  election  pe- 
tition ;  and  when  we  find  in  the  same  Act  another  clause  which  deaJN 
expressly  with  those  petitions,  there  is  not  the  smallest  difficulty  in 


I'liivv  rouNrii, 


ln5!» 


taking   tlio     two     I'luu.son     togotlior,     fttnl    in     pliicing    upon    tliom 
both    a    uonsistont    conNtrurtion.       That    oth«>r    oIuuh.),    tho    4!8t, 
oxproBsIy    snyH     thot    tho    old   inoUo  of  (lotonniniiig    tliis    clofiH    of 
quoHrions     was     to      conthmo      until     tho      I'ariiBniont    of    Canada 
Hhould    othonviso    provi(h).       It    wan,    tiiorofoio,    tho    Parliamont    of 
Cana«lA  wliich  was  othoiwino  to  piovitlt«.  It  did  otht'iwiso  pi-oviih^  hy  the 
Act  of  lS7a,  which  Act  it  afcorwariN  altcrod,  and  thou  pat*»*od  tho  Act 
now  in  (juostion.  So  far,  it  would  appoar  to  tlioir  Ix)rd'hips  very  difHcult 
to  HU>.'go.st  any  groiuid  upon  wiiich  tho  (!ouii»otiJMoy  of  tho   railianient 
of  Canada  so  to  logistlato  «!ould  l>o  called  in  (|Uo»tion.     Hut  tho  f5roun<l 
which  is  Huggesteil  is  this  .•  that  it  has  soomod  lit  to  tho   I'arlianiont  of 
Canada  to  ronfcr  tho  jurisdiction  nooossary  Ibr  tho  trial  of  olcctioii  peti- 
tions upon  Courts  of  ordinary  jurisdiotiou   in  tho   Provincos;  ami  it  is 
said  that  although  tho  I'ariiauiont  of  Canada  might  havo  providod  in  any 
other  niannor  for  these  trials,  and  might  have  croaied  any  now  Court 
for  this  purpose,  it  could  not  commit  tho  exennso  of  such  anew  jurisdic- 
tion to  any  existing  i'rovmcial  Com-t.     After  all   their   Lordships  havo 
heard  from  Mr.  Dcnjamin,  they  are  at  a  loss  to  follow  thai  argument, 
oven  supposing  th.it  this  wore  not  in  truth  and  in  sulistauco  tho  creation 
ofa  new  Court.     If  the  subject  matter  is  within  tho  jurisdiction  of  tho 
Dominion  Pa>iianient,  it  is  not  within  tho  jurisdiction  ol'  tho  Trovincial 
Parliament,  and   that  which  is  excluded  by  the  Ulst  section  from  tho 
jurisdiction  of  tho  Dominion  Parliament  is  not  anything  else  than  matters 
coming  within  tho  class  of  sulijocts  assigned   exclusively  to  tin;  Logisla- 
turi's  of  the  IVovinces.  Tho  only  material  class  of  subjects  relates  to  the 
administration  ofjustice  in  tho  Drovinces,  which,  read  with  tho  4l8t  sec^ 
tion  cannot  ho  reasonably  taken  to  havo  anything  to  tlo  with  election 
petitions.    There  is,  therefore,  nothing  hero  to  raise  a  doubt  about  the 
power  of  the  Dominion  J'arliamcnt  to  impose  new  iluties  upon  tho  exist- 
ing Provincial  Courts,  or  to  give  them  now  powers  as  to  mattois  which 
do  not  come  within  tho  classes  of  subjec  ts  a<8i;.'nod  exclusively  to  the 
Legislatures  of  the  Provinces.     But.  in  mldition  to  that,  it  appears  that 
by  the  Act  of  187.'i,  which,  even  by  those  judges  who  are  sidd  to  have 
disputed  tho  competency  of  the  Act   1874,  is  admitted   to  have  been 
competent  to  tho  Dominion  Parliament,  what  appears  to  their  Lordships 
to  be  exactly  the  same  thing  in  substance,  and  not  so  very  different  even 
in  form,  was  done.     It  was  intended  that  when  a  Court  of  Appeal  should 
be  constituted  for  the  Dominion,  a  judge  of  that  Court  of  Ai)poal  should 
be  the  judge  in  tho  first  instance  of  election  petitions,  and  three  judges 
of  the  same  Court  should  have  power  to  sit  in  appeal  from  any  judgment 
ofa  single  judge.     But  it  was  necessary  also  to  provide  for  the  interval 
between  the  passing  of  tho  Act  and  the  constitution  of  such  a  Court  of 
Appeal,  and  that  Act  of  1873  provided  that  in  the  meantime  the  judges 
of  existing  Provincial  Courts  should  exorcise  under  regulations  contained 
in  it  the  same  jurisdiction.    It  did  not,  indeed,  say  the  Courts — it  said 
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tlie  judges  of  tlie  Courts,  and  that  is  really  in  their  Lordships'  view  the 
Vimn  sole  difference  for  this  purpose  between  the  Act  of  I87.'{  and  the  Act  ol 
Langlols  1874.  The  Act  of  IS74  in  substance  does  the  same  thing,  except  that 
in  the  definition  clauses  it  uses  this  lan^iuage  : — "  The  expression  '  the 
Court,'  as  respects  elections  in  tho  several  Provinces  hereinafter  men- 
tioned respectively  shall  mean  the  Courts,  or  any  of  the  ,ju<lges 
thereor';  and  then  it  mentions  by  their  known  names  the  existing 
Courts  of  the  dill'erent  Provinces.  AVlien  their  Lordships  go  on  to 
look  at  the  provisions  which  follow  in  the  Act,  it  is  clear  not 
only  that  a  new  jiuisdiction  is  provided  for,  i)ut  even  the  power 
to  take  evidence.  It  is  said  that  a  single  judge  in  rotation,  and 
not  the  entire  Coint.  is  to  exerci.se  this  juri-lic^tion,  and  in  tlie  forty. 
eighth  se(!tion : — "  That  on  the  trial  ofan  clectiou  petition,  and  in  othei' 
proceedings  under  this  Act,  the  judge  shall,  sulijfct  to  tlie  provisions  of 
this  .Act.  have  the  same  jiowers  of  jurisdiction  and  authority  as  a  judge 
of  one  ol'  tin-  .'^ul)erior  Courts  of  Law  ami  Jvpiity  lor  the  Province  in 
which  such  election  is  held,  .-it ting  in  term  or  proceetliug  at  tla^  tiial  of 
an  ordinaiy  civil  suit,  and  the  Court  held  by  him  in  sui'h  trial  shall  be  a 
Court  of  IJecord  "  Words  coiiKl  not  be  more  plain  than  those  to  create 
this  .-IS  a  new  Court  of  Itecord,  and  not  the  old  Court,  with  some  super- 
added jurisdit^tion  to  be  exercised,  as  if  it  hud  been  part  of  its  old  juris- 
tliction  ;  and  all  that  is  said  as  to  the  emi)loyinentof  the  sameollicers,  or 
any  other  machinery  of  the  Court  for  certain  pui'iioses  delined  by  refer- 
ence to  tho  existing  procechiro  of  the  Courts,  shows  that  the  Dominion 
Legislature  was  throughout  dealing  with  this  as  a  new  jurisdiction  createtl 
by  itself,  iilthough  in  many  l(^spe(•ts  a(loi)iing,  as  it  was  convenient  that 
it  should  adopt,  existing  machinery.  Therefore,  their  Lonlships  soe 
nothing  but  a  nominal,  a  verbid,  and  an  unsubstantial  distinction  between 
this  hitter  .Act  as  to  its  jirinciple  and  tho.-e  jirovisions  of  the  former  Act, 
which  all  the  judges  of  hU  the  Courts  in  Canada,  apparently  without 
diliiculty,  held  to  be  lawful  and  constitutional.  Their  Lordships  are  told 
that  some  of  tlu^  judges  of  the  Cotnts  of  lirst  instance  have  thought  there 
was  more  of  substaiin>,  in  the  distinction  than  there  appears  to  their 
Ix)rd.sliips  to  be,  aiid  have  dt'dined  to  exercise  this  juristliction.  It  has 
been  said  that  live  judges  have  been  of  that  opinion.  On  the  other  hand, 
twojudges  of  the  lirst  instance,  I  think  both  in  the  Province  of  (Quebec,  the 
(Jhiel  ,lustitH>  in  the  present  case,  iind  in  another  case  Mr.  .Justice  Caron, 
a  judge  whose  experience  on  the  Cahadian  ]5ench  has  been  long,  and 
whose  reputation  is  high,  have  been  of  opinion  that  this  law 
was  perfectly  within  the  competency  of  the  Do:ninion  Legislature, 
and  they  coidd  see  nothing  in  the  distinction  taken  between 
tha  jiresent  law  as  to  its  principle  and  the  former ;  and  now 
the  question  has  gone  to  the  Coin-t  of  .Appeal  the  Supreme  Court  of 
Canachi,  who  constituted  as  a  full  Couit  ol  four  jutlges,  liave  imanimous 
Jy  been  of  that  opinion,  and  nothing  has  been  stated  to  their  Lordships, 
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even  from  those  sources  of  information  witii  wliicli  Mr.  Benjamin  lias 
been  supplied,  ami  wliich  lie  has  very  properly  communicateil  to  their 
Lordships — nothmj^  has  been  stated  to  lead  their  Ijordships  at  all  to  aj)- 
prehend  that  there  is  any  real  probability  that  any  judge  of  tlie  inferior 
Courts  will  hereafter  dispute  their  obligation  to  follow  the  ruling  of  the 
Supreme  Court,  unless,  and  until,  it  shall  be  reversed  by  Iler  Majesty  in 
Council.  Nothing  has  been  saiil  from  which  their  lx)rdships  can  infer 
that  any  Provincial  Jiegisiature  is  likely  to  offer  any  oi)position  to  such 
a  ruling  on  this  (piestion  as  has  taken  place  by  the  Court  of  /.  ppeal, 
imless.  as  has  been  said,  it  should  at  any  future  time  be  reversed  by  Her 
Majesty  in  Council.  Under  these  circumstances  tlicir  Fxjrdships  are  not 
persuaded  that  there  is  any  reason  to  appreliend  difliculty  or  ilisturb- 
ance  from  leaving  untouched  the  decision  of  the  Court  of  Appeal.  Their 
Ix>rdships  are  not  convinced  that  there  is  any  reason  to  expect  that  any 
of  the  Judges  of  the  Court  below  will  act  otherwise  than  in  due  subordi- 
nation that  the  appellate  Jurisdiction,  or  refuse  to  follow  the  law  us  laiil 
down  by  it.  If  indeed,  the  able  arguments  whic^h  have  been  offered  had 
produced  in  the  mind  of  any  of  their  Lord-hips  any  doubt  of  the  sound- 
ness of  the  decision  of  the  Court  of  Appeals,  their  Lordships  would  have 
felt  it  their  duty  to  advise  Her  Majesty  to  grant  the  leave  which  is  now 
asked  for,  but  on  the  contrary  the  result  of  the  whole  argiunent  has 
been  to  leave  their  Ijordships  under  the  impression  tliat  there  is  here 
no  substantial  (juestion  at  all  to  be  determined,  an<l  that  it  would  be 
much  more  likely  to  unsettle  the  minds  of  Her  Majesty's  subjects  in  the 
Dominion,  and  to  disturb  in  an  inconvenient  manner  the  legislative  and 
other  proceedings  there,  if  they  were  to  grant  the  i)rayer  of  this  i)eti- 
tion,  and  so  throw  a  doubt  on  the  validity  of  tho  decision  of  the  Court 
of  Appeal  below,  than  if  they  were  to  advise  Her  Majesty  to  refuse  it. 
Under  these  circumstances  their  Lordships  f^el  it  their  duty  humbly  to 
advise  Her  Majesty  that  thi.s  leave  to  ajipeal  should  not  be  granted, and 
that  the  petition  should  be  dismissed. 
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